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e "ron RULINGS. 


Page Ap. For S An auctioh- -purchaser™ in the Yarginal Note, read.“ A. person not being an 
auction-piurchaser ; i and make corresponding. ¢ correction in the short heading. | 

Page 314.— For. “ illegal Butwara” in the Marginal "Note ‘to. case’ No. 1990. read “ legal But- 
wari” cy o oee ô . 3 

Nota Bene.-—TVhe case 4X os. 307: 8) printed at p. *pe139— 146 3 is connected with the care (No. 
309) printed-at p. R 53—58 of Miscellatteous*Rulings, and should-have appeared, 


under that. head. 
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Page 61.—f or “ 1860" in the Marginal Noea? n 1861. n 
Page 75.—For “sale” in line 2 of the oe Note, reùd n share,” 
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” Accounts, See Mortgage (1) (2) 
Act xxx op 1839. See Interest (3) 
_ Act xis op 1841, 

Section 22 does not apply to a suit for | 
declaration of title in right ofein- 
heritance as against other menibers, 
of the family : 


Act top 1846. 


38 


Apmissron.—(Continued.) * 


(2) Where a phintiff claims land as rent- ` 
free, he cannot benefit so as to 
vary his claim on thé ground of an 
ofthe proprietor that the lands are 
leased to plaintiff’s vendors, ‘or a 

. -, “milar admission of the defendant 289 

+ See Estoppel (2) (7) £19) 
See Onus Probandi (12), 
ADOPTION. e vis 
(1} The`åbsence of registry and stamped 


Section 7. Sve Pleaders (2) $ a 
Act gert or 1855. See Zur-ispeshgee®(2),_ paper may give rise te inferences 
Acr vur or 1859, See Code of Civil Procedure.| e against the enuineness of, but 
Act 1x oF 1859. ? 4 cannot invalidate, a deed of per- e 
e Section 20 does not allow a concur- e mission to adopt «+, 133 
rent period of 12 years Lo suce for - (2) No stereotyped form is prescribed for 
confirmation of civil rights se: E déeds of permission to adopt ve gb. 
See Limitation (5) e °. “AGENCY. e 
Act x1 oF 1859. a s . i Statements ‘fraudulently made by an 
(1) A sharer of s joint talook, whose share gent, for his own benefit are not 
consists ef a specific portiga òf $ nding on the principal sia 252 Æ 
land, can obtain protection firem a ` AGREEMENT. 
sale for arrears of reveriue*only . (1) Where an assignment of chur Jand was 7 
under Section 11 Act XI of 1859. ` made on condition of the establish- 
Common registry of the filook, asa - ment of 2 right which has since 
shikmee talook under that Sot, will failed, plafntiff cannot claim from 
not preclude any person thinking T "` defenddhts any of the land which e 
himself wronged by ‘such registry, é sw they hold in virtue of another right 165 , 
from suing for the cancelment of ` (2) Where a judgment-debtor, by part 
the same goe BLY payment, obtains postponement of 
(2) An auction-purchaser under—has no . : the day of salg, by consent of the 


right to question the grant by a 
single co-sharer of land separately 
enjoyed by him under an arrange- 
ment made by the several ‘co-par- 

. ceners by which sucha lease was to , 
be looked upon as the act of all ... 315 


Acrt xiv oF 1859. A : 
Sel Limitation (31) 


Li 


Section 1 Clause 3. 
Section 1 Clause 5. See Limitation (9) 
Section 1 Clauses 9 and 10: See Limita- 
tion (8) 
Act xxvii or 1860. SeeSuccessfon (4) 
Act xxxii op 1860. 2 
Under Rijle 4 Section 97, ‘a retyrn® 
e - made to the Income Tax Officer ig 
not conclusive evidence against the 
party making it, upon (e point of 
perpetuity of tenure - ` ve 252 
CT XXXII oF 1861. A e 
Section 27., See Appeal Ok ° . *e 
ct vin (B. C.) or 1862.. See Putnee (2) è, 
DNISSION. 9 
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deecree-holder, on condition that the ° 


attachment should continue, a mere 
formal entry on the record striking 
off the case is of*no consequences. 291 
ApUVIAL LAND» 
(1) There is mf right of property in a mere 
e site; identity of site does not defeat 
the right of an Gene to whose 
` lands the alluvial fommation is an 


t 


_ ‘increment, "` . ww. 40: 
(2) A plainti® who objains a decree for ~ 
e possession of a ghux,.is entitled to 
* mesne profits from the date of insti- 
` - -tation of thg suit ° vee 76 


(8)"As regards mesne profits before insti- 

tution: of d. suit of the above 

nature, the principle laid down in 

S. D. A. Rep, 1858, p. 513, applies tb. 

_ (4) When Government sues for—as ane 
ordinary riparian zémindar, ‘it is 
bountl to prove.that the stream 
between‘the’ chur and main dand is 


1) Effect of—by a defendant of any sum ` e S ` fordable at some time’of the year, 
e . D e H att 
being due, althowzh he denies plaint- and that it was fordable when the 
iff’s claim 7 132 t cht formed aus” `" a. 123 
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ALLUVIAL Ee Se Continued.) 


K5) No decree can be given merely on the - 


pond of reform#tions on old sites; 
t the party to whose land the 
new accretions are RES ig en- 
titled to them . 


nee Agreement (1) 
"Seç Pleading Or: e. 


. AMBEN. See Evidence (4Y 


Aerer op PLAINT: 
gs by 4 Judges. 


Aceon. PROPERTY, . 
(1) What it is incumbent ep plaintif to 


g See Local Investigation (2) 
o © See Limitation (3) 


show in a suit-to enforce the - right 
to a share in immoveable® property 


*-on thé ground that it is family pro- 


perty 


en In. a suit against an elder’ brother ec 


A 


* 


possession of the younger brother's. 
shane of*a putnee talook purchased | 
By plaintiff'at a Sheriff's sale “(which 
property plaintiff alleges is joint, 


although purchased in the name of , 


the elder brother), where defendant 
pleads that, for 12 years before the, 
date of plaintiff's purchase, nefther 
plaintiff nor his vendor ever was in 
possession, evidence on this point 
SE be reguired from both pgr- 


(8) Where a Hindoo widow gives up, to- 
P 
band, her right to her share of the - 


the brothers of her deaeased hug- 


—in consideration of receiving a 
maintenance from the broth@rs, and 


‘the share of one of fhe brothers is 
subsequently sold, she @annot clain® 


to have the property so “sold: in 
with her annuity ~ gen 


(4) Property purchased by a father i in pos- 


session. of—as managér, from oe 
profits of such préperty, is jtself— 


See Code af Civil Pr rocedure (1) 
See, Limitation (23) ; 


APPEAL. 


0) Under Section on Act XXII of 18635 ` 


no special—wvill lie ins a suit fe " 


damages ‘cognizable by a ip os 
Cause Couft under Section 3 
XLIÍ of, 1860 = 


. An—will, not lie solely on ‘a question 


of costs ‘ e ge 


eg o—lies from Ah order passed 4 mM exe- e 


cution of a decree- between either 4 
“of the parties to a suit and a‘ third? 


party 
D No—lies*by a defendant'who -did not 


appear from the judgment epassed 
in favor of his, co-defendants, al- 


though his. interest, i is identical with 


those of the plaintifs who have not 
appealed- 


(5) A RE E where a- Lower Appel- 


late Court remands a case under 


Section 351, C.C.P. instead of calling 


D 
*" mea, , @ §@ 6 
+ 


D , e 
s 


` 249 


See Full Bench Ral- 





ib. 
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21 
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e 
ARBITRATION. ` 


Pë —( Continued. ) 


Se > D Sr 


KL d 3 
: * INDEX (CIVIL RULINGS.) Se 


for additional evidence under Sec- 
tion 355 d S 


(Ei An—pn the allegation of: want of con- 
sent of parties, lies from the order ` 


(7) Quere. — Whether a Lower Appellate 


of a Lower Court, under Section 
327, C. C. P. directing a private 
awand of arbitration to be filed and 
enforced 


Court’s decision, reversing a. decree 
ofa Lower Court on the plea of 
limitation and remanding the’ case 
for trial, is an order prior to deoree 
from which no—will lie 


(8) An—under Section 119, C. C. P. is open 


to a defendant against whom a case 
was decreed’ ex-parte at the ad- 
*journed hearing, although he had 
appeared at the first hearing aes 


(9) fra suit by a decree-holder against a 


Mahomedan husband regarding pro- 


eperty standing in the name of his 
æ wife, —HEeLD “by the senior Judge 


(contra by the junior Judge) that 
a distmect finding of fact had- 
-been arrivéd at by “the Lower Ap- 
epellate Court which could not be 
interfered with in special appeal. 


e The spectal— was accordingly dis- 


missed under Clause 36, Letters 
Patent BS 


LAM A special-—will not lie merely on the 


(11) An — Will lie from an order of the’ 


(12) Where a Court at the. time of grant- 


ground that the Lower Appellate 


ourt has disbelieved a witness for 
any reason within its discretion ... 


Lower Court: admitting. an ap- 
plication made (after the time al- 
lowed by Jaw) for an order to set 


..* 60 


e 
. 
“a 


86 


118 


292 


aside an ex parte decree under Sec- - 


tion 119 Act VILI of 1859 . wee 
ing an application for review re- 


of the order as granted the.appli- 
cation was final, but somuch as dis- 
posed:of the case as on a re-hearing 
Was Open 


(13) Where, on thea e appeal of one of seve- 


ral judgutent- ebtors, the bond on 
which plaintiff sued is found to be 
false, the other parties to the bond 
are also released, though tisy did 
not appeal Je = 


o see Full Bench Rulings by, 5 vee (2) 


See Jurisdiction (11) we 


300 


_ heard the- whole matter, so much l 


. dOP 


323 


e Soe Reviews (5) e 


613 Where all parties do not agree to 


- an—, the Sward is legal against 


~thOse who do ; 


Fi An award by—may be valid without 


being enforced by the Certs, aS 
~ for instance, where possession under 
the ayvard i is shewn im 


y 
7 e 
` ¢ 
s S . fw ` M 
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í 
: Cause o OF ACTION.—( Deen ) - 
(3) A separate—arises-as to each of several 
` gums receiyed as mesne profits in ° 
. respect of the same property —.... 130 


Again —( Continued: ) - 
(3)"An award of—cannot be set aside on 
the grqund: of error, or because only. » |e 
two, out of three arbitrators signed 95 ae 


(4) When a case which has been referréd (4) How arising in a suit by a reversioner we 
in a Principal Sudder Ameens , to set aside a sale by a Hindoo 
R Court to—, is swithdrawn by a widow ave 222 
. Judge for trial in his own Court, the “See Code of Civil Procedure Di * 
J udge i is not bound. to refer it teo— 290 "See Costs (1) e - 
See Appeal (6)- i . See Jurisdiction (3) r : 
See Estoppel (3)° Ee «| Cope op CIVIL PROCEDURE. . g 
ATTACHMENT. (1) Section 260. does not apply-to a suit for . 
(1) Priority of—cannot be established Edi possession of certgin property which 
casual allusion in a proceeding in plaintiff allèges to be joint, but de- 
adjustment of account, but requires Eo , fendant pleads to be self-acquired ... 160 
clear proof Tal oi Section 248 is not restricted to titles 
(2) Property held by a party for 21 years deréved from the judgment-debtor 
- under a sale. from another, cannot op out of the estate; but comp»ises 
‘be attached in an execution against - „all claims or objections to the sale 
‘that-other `. -y 161) ° > “of lands in execution n. 164 
_ See Agreement (2) ` e _ (3) Where alone the stfingent provisions 
B. e - - of Section 170 sbogld be applied 247 
B dÉ (4) The words “c@gnizable by the same 
ENAMER, 


Court” in Section 8 have reference 
to the nature of the claims to be 
joined in one suit, and not to the 


In a suit to declare certain Sales . 
~=," where the property of a hus; 


the widow, i ly two causes of ac- 
tion essentially different 


` a 


' © wae 


+ 


(8) The purchaser of ‘a: fractiohal part OF 


Ve estate, subject to a charge, is 


band was sold to realize a fine, salue ok each clita *996 
and passed from hand to hand until `  Bection 2.. See Estoppel (4) gie , 
. it -reached -the’ wife, who wës in , ° Section 15. See “Full Bench Rulings -by 
ossession when the sale the: . 83 Judges (1) 
ance a rights and interests (Bok e Sectifin 4 19. See Appeal (8) e 
place, it was helds that the- plaintiff _ * Section 132. See Full Bench Rulings e 
was entitled tu a clear finding as to © 3 Judges (2) . 
whether the wife held the pwoperty®, o .. Section 138. See Documents (3) € 
in her own right, or in trust Zur her Section 180. See Local Investigation (8) 
: husband, and ‘that-the onus of shew- * Section 230. See Execution (2) 2 
E _ ing whence the money game was on 319 Section 246. See Limitation (9) 
s ENG © 119 e EN Section 246. See Purchaser (1) 
ae Fra ppa af ) e Section@5s. See Sale (4). * 8 
n See Fraud (5) i dÉ ~ Section 327. Seé Appea (6) 
Bar ‘Section 348. See Remand. ` 
re bound to render certain eng. Section 351. . See Appeal (5) 
tomary services; but their lands . SR 
e are not resumable EW 137 "EH, D SC RE SECH 
UTWARAH. e e 
(1) Where a Collector, in laying down the Cone ee pee Review (4) 
E ne Reg, Vi e Section 316. See Maintenance CL 
of 1822, the- mapemade is not‘a Ten Judeetta) .. See Ful Bench Rulings | 
binding award wwe 75 
Ka The dispossession Of a party CH land Re See ` Morigage e 
assigned to him under a—, made The respective nae of — should , 
, in ‘legal form and’ duly sanctioned, ba determined i in afresh suit 90 ` 
i is a wrongful. act, yetis no: ground Go- Sages = 
5 g 
fur a suit for’ restorgtion to the. D e D Occupying a housé < to the exclusion of `, 
state of things whigh existed before one SC their*number, after notice 
D ` 7. 
_ >the p , e 314] 3 -e that he would Charge rent for his 
n -Ū. “i e share, are justas liable to pay.rent 
Caste. See Hindoo Law SE. zs ° _ to-the co-sharer, as they would be 
CAUSE or Action. - dor rents of ‘any other species of 
(1) A non-suit gives no new— «t. 15 | property S ven 17 
(2) The claim-of a brot#er’s son as heir to (2) Where plainfif? sue their co-shareps 
the moiety of an estates under - who allows judgment to go by. SCH 
_ title prior to that. of his uncle 8. fault, the question to try 
‘Widow, and the claim of the same whether plaintitis have proved. heir 
party as heir next .in*reversion nftet,* title to the shares.they claim . ... 94 





Co-Suarers.—( Contimued.) 
liable singly to satisfy that’ charge 
out of the portion of the property 


@. 


Dskp or Girt. 
_ When a wile, by virtne. of TE es 
her husband, sells property, he can- 







in his possession wie 258 | not sell the same subsequently .., 50 
- See Estoppel (7). i i | DEFAMATION’ i 
Goen, , The law will infer malice where a f 
; statement is false and injurious,  * 
' 6) ne sue B for costs due to him _ and the publi¢atioh not privileged 92 
bye CC on the ground that C has. See Damnges.(1) (4) i 
"og deducted them from costs due to DerauLT. See Code of Civil Procedure (3) 
. him by C , 299 DEFENDANT. + See Summons (1) 
d Where several are charged with joint- DismassaL or Botz. See Code of Civil Procedur e(3) 
ly misappropriating property, one is - Seo Stamps Q) 
e not bound to entrust his defénce to DOA nun 
the Counsel af the others; each has . Q) A Court should not, without BC 
a wight to defend himself, and is . © nation and enquiry, permit = 
entitled to separate — if guccess- ` to be filed after most of the witness- 
Si Arpe (2) l SE es have been cae 25 *- 
2) Where a suit has been dismissed on 
See Full Bench Rulings by 5 Judges Gi a ) 7 Kg ground that the-on which. 
Counssn, See Costs {2) ST eplaintift relied were not authentic 
Orepir. See’ Master and Servant, d ə and genuine, the Lower Appellate 
s ° D. e 8 : l Gourt, before giving a decree, must 
> de" : nd whether those — were authen- 
DAMAGES: e _* © tic and genuine 64 
(1) Greater—are not necessary for defa- o (3) Filed in another Court should be sent 
e mation of the character of a Prin- ' _ for under Section 138 C. C. P. in- 
n cipal Sudder Ameen’s vakeel thgn o g stead of such an order being record- 
" for that-a Sudder Ameen’s ow 25), | Gl as “ rutti shamil pesh” 79 


) (2) For assault, ‘when found beyond the 

means of a defendant, may be re- 

‘duced on condition of his tendering 

a written apology eye 

`~ (3) May be claimed on account of inary 
to feelings from abuse’ ° 

(£) A party acquitted on a charge of theft 

cannot recover damages from the 

E aie by a civil snit, if the 

atter had reasonable ® grounds for 


proper ty 
See Appeal (1) 
See Onus Probandi (2) < 
Day or Hxanina. See Diere (3) 
Décren. 
_ (1) In the Spe of collusion betes 
purchaser and decree-holder, the— 
‘is binding agaitist the judgment- 
o debtor's heir in expectanoj i 
(2) A—of a-competent Court is valid’ 
.- and binding until shown to have-- 
been obtained by fraud or misrepre- 


believing that the former stole his °- 
s 245 


Dower., fee SCENE (13) 
} 








kl 
Ee See Righ® (4) 
95 | Longruent. 
ia \ (è) Wher@ a lakherajdar, ousted by a pot- 
| o -t dar, sues to recover possession, 


(2) A 


- sion, an@ the zemiúdāár be left to 
sue for resumption and assessment... 190 
lessee cannot be summarily evicted ` 
and deprived of his ‘title under a 
mokururee lease duly made in his 
favor, by reason. of a previous 
arrangement between his lessor and 
a third party, which never went 
beyond the lessor’s receipt of 
earnest-money from that party, and 
of which the lessee had no notice 
Quaere.-~Whether the ejected party 
can sue the Yessee for damages ` ... 
bh: A zemindar can sue the holder of 
i resumed lakkeraj in possession for: 
i rent, but cannot oust, him as a 


234. 


* 52 ib. 


as ‘sentation e DW wee 215) > trespasser e 286 
= See Insialments. ` e Jk See Jurisdiction (10) 
o DECLARATORY DECREES.@ - j e See Occupency (2) - 
Where, ’ notwithstanding defendant's ` e See Onus Probandi (8) 
. admission that plaintiff `is in jeint e | Enpowment. See Manager GN e 
‘possession, the latter goes on with a (ENHANCEMENT. ? 8 


suit to obtain a declaration of sole ý 
title and sole possession and fails to 
prove his case, he is not entitled | 
ae to a decree. E eon joint ae 
sy ‘see Pal B h Ruli : 3J 

ee Lull Bench Ruli udges (1 

See Limitation (25) - m S uae ( d 

' See Possession, (2) 


`- See Section 22 Act XII of 1841. ~ n 


Dexps. ne Ra ude (20) (23) | 


ye bd 


£ party, not being an e 
chaser for arrears of revenue, 
cannot, even under the old Ian, © 
t demand proofeof uniform payment 
i * of rent 12 years before the Perma- 
_ _ nent Settlement 
re L. -n 
! 


e 


D 
- «@, 


311 
46 


asf 


Q * 
(#):A mere e decree for rent where no ques- 
_ tion, as, to the lands being lakheraj e 
was put in issue, .cannot. ‘operate as 





s € 
S * 
e D e «8 
D 
à 


‘he should -be restored to posses- . 





shew that such others afe réallye 

acting as owners, he is not prevente 

eh from shewing this by a decision, , 

as to rents or title in former years... 966 

a9 A party is not pound by an erroneous 
admission in a petition 





(21) Where plaintiff shewed no bond fide 
intention to examine certain parties : 
to the suit as witnesses, and did- not 

- complain of Lower Court's refusal 
to add them to the list, he cannot 
T be allowed te put in their — after 


v , + , , £ # t e 8 
° : 
a e 2 w e . ; 
, INDEX (CIVIL RULINGS.) e`. y 
e ` i : . $ 
EsTOPPEL,— ( Continued. ) par f EVIDENCE, a "e 
` an— to a suit for n declaration that OU In deciding on the:facts of a case, , 
those lands are lakheraj > ~ 37 - - Judges “showld not base their-deci- - 
(2), A false atimission made by:a Sherish- . sion on some isolated piece of —, SS 
tadar to avoid losing his appoint- . but should consider all the — on 
ment, does not estop his heirs from both sides € seep: 29 
S afterwards setting up the truth 38 | (2) Inadequacy of consideration 4s not egn- 
(3) A plaintiff’s allegation i in a former suit clusive prodf of mala fides in a sale 
having been “overruled in arbitra- by a guardin of a minor vn 30 
tion, he is hot estopped from being 63) A reversioner’s consent to a saleby a y 
: a fresh suit on the finding of the S Hindoo widow, is strong presunfp- ~ 
arbitrators. 2. 68 -tion of the existence of necessity, to f 
(4) A suit for wasilat is not barred undere ` be rebutted only by proof of fraud i 
Section 2 Act VILI of 1859, and collusion and „the absence of 
although iy a previous suit for pos-, necessity « 51 
session and wasilat, plaintiff got a (4) The. SC ës of a Civil Ameen upon 
decree for pdssession only, no issue locdl investigation when and under 
having been raised as to wasilat ... 78 what circumstances sufficient’ to 
(5) There must be some intentional *mis-- support a decree vee ib 
statement and consequent prejudicg ' (55 The strongest — is yequired in the S 
before proof of the: real staté of case of a claim, fo A Share in an 
things can be shut out. A pur- ® estate larger, than the Hmdoo Law ~ » 
chaser of what had been ‘sold in allows $ 5% 
execution is bound to, exercise all (6) it Ought not to be accepted,” in respect 
j due caution 163| o to “documentary—may mean that it 
(6) A suit by a co-sharer, erbo is also á is not legally admissible; in respect e 
purchaser of the rights of several of e to parol —, that it is not oi 
the other co-sharers against agl the e ° of credit . 56° 
shareholders, is get barred by the ° (7) A copy of a sunnud is not admissible 
fact of the shares bring diffefently a we” 80, 
described in another suit against the (8),A Court i is bound to decide upon— 
present plaintiff. Nor well a par- without reference to any previous 
tition made by some of the heirs of wë „arrangement between the partiesas ` e 
half ofthe property, in, opposition ° : "to tlt mode in which the evidence 
to the description of the shares now e is to be dealt with . °82 - 
given by the plaintiff, bar his suit . (9).The ryle of—which dispenses with 
f for the share he is legMly entitled férmal—of the execution of a docu- 
.to, if the shareholders who made ment moře than 30 years old, if 
the partition do not hold accord- > issun%&deto be applicable. to thise 
ing Go that partition — 176 > country, how alone applicible ... 3. 
7) W hen a decree in a former suit against ` | (10), Possession and enjoyment is good— 
the present plaintiff and others . only where undisputed and con- - , 
awhrded to another co-sharer who tinuous ib. 
was plaintiff in that case less than (11) A Court must examine the—on beth ° 
he was entitled to, owing to a mis- _sides and state its reasons for, ac- 
take of that plaintiff supported by -  Geptance or rejection 88 
the admission of the present plaintiff, ` ër (12) Parol—is not admissible to vary a 
the mistake need ngt be perpetuat- e "deed of sale so as to make it a morte 
ed, nor will his former admission ` * gage deed ° , D7 
éstop Oe Dresent plaintiff .„ th. | (13)- Manner? in which Judges should record 
‘-. (8) In a suit by thè purchafer of Are" jote “the—of witnesses, ° , 112 
against the zemindar and D: (14) A Magistrate's findimg that certain 
whom the zemindar had en a lands weye within the Jurisdiction of -° 
new lease for the same land, B can another Magistrgte, is not—, nor is” 
contest the plaigtifi’s put-chase, not- ° | » the opinion of the ‘Magistrate who a 
withstanding the zé@mindar having : bas jurisdiction—on the question of 
come tp a compromise 3 235 éitle - ow 137 
(9) Ifa Zemindar is unable, at a particuler (1g) Cr 8sa-examination, its object and im- 
-time, to prove that a person appa-- ° -pottance 181 
rently holding a tenuré in his ze- . (20) Vetbal—admissible to .show that the 
‘mindaree is ‘holding benamee for” name of a party in a deed was, youly 
others; but if'he can in future years benamee foe that of another 8. 191 


Evipence.—( Continued.) ~ 
the arguments on appeal are con- 
eluded, and the decision is about. * 
to be given ` ve 213 
(22) Remarks on the admissibility mof 
judgments in previous suits and on 
, the inapplicability in all its strict- 
negs to the Courts of this country - 
of the English rule*that, except in 
matters of general interest or public e 
$ e rights, a verdict in a previous suit, * 
to be admissible, must be between 
e the same parties or parties through 
whom the parties actualy in litiga- 
. tiop claim .° . ; Sc 
(23) Oral—may be received to prove that 
the consideration stated ifa deed 
*to have been paid was not paid; 
but not to prove that only a small 
portion was paid, and the rest was’. 
to be paid if the suit terminated 
succeasfulfy ` oe. 627 
See Act XXXII of 1860. a. 
See Appeag (10) 
See Attachment (1) ` 
e See Ghatwalee Lands (1) (2) 
See High Court. 
° See Joint Hindoo Family (1) g 
See Onus Probandi (2) (3) 
> See Registration. 
See Widow (8) 
eISXECUTION, ° e 
¢ (1) An order passed in — between eigher 
party and a third party, cannot 
be appealed from, but may be se 
aside by regular suit a ane 
Quere.— Whether, with reference to 
Clause 5 Section 1 Aci XIV of, 
1859, a suit will lie to set aside a, 
e summary order after the expiration 
of a year * Me È. 
(2) Section 230 C. C. P does not authorize 
the registry as a suit of objections 
by defendants or+purehdsers from 
defendants disputing the right of 
the decree-holder to be put in pos- 
` session of immoveable property of, 
e which they have been dispossessed 149” 
(3) A person -holding several decrees’ 
against the, same debtor, may 
attempt to enforce them all against 
the same property, notwithstanding 
S that he’may have failed on one ... 239 
(4) Where a persogp Claiming” attached 
property under wbill uf sale, once 
séts up that two of the judgment- e 
-debtors are not minors, and, ig 
found that they are minors, he 
cannot afterwards be allowed to ‘set 
up an opposite case and claim the 
shares of the minors on the ground 
that the sale to bm wan to satisfy 
an ancestral debt 
: See Attachment (2) 8 
See Meésne Profits (5) 
See Puxchaser (2) 
See Reversioner, 
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Exxcurion.--CCondinued.) 
See Sale (2) (8) (8) : 
Exninits. See Full Bench Rulings by 3 Judges 


@) 
See Jurisdiction (7 ) 
F. 


Farse Deeb. See Appeal*(13) 
Fres. , See Pleaders (3) 
FrRaup. . 

(1) Where goods have been fraudulently 
purchased, the vendor has a right 
to disafirm the contract, even if 
e the property passed with his con- 
- © gent to the vendee, who must be 
considered. as his gent, and the 
possession that of.the vendor : 

. (2) A deed of sale, executed by a mort- 

, agor in — of creditors is vord 

, against any of them, who may ob- 
* etain a decree against him, although 

the deed may have been executed 
before the decree e 

(3) A person cannot recover under a deed 

+ © of sale im fraud of creditors, even 
against a party to the fraud, except 
it may be against the person who 
executed the deed geg 
e (4) Mht not be presumed without good 
grounds, and is not proved by the 

* mere non-payment of a debt 

(5) The mere -taking of a benamee lease, 
unaccompanied by any other cir- 
cumstances of suspicion, does not 
constitute — ef 
S (6) A suit for protection from the conse- 

quences of admitted — cannot be 
maintained . 

Furu Benca Rurines 
By three Judges. 

.(1) In a suit brought, on the ground of an 

existing right of inheritance, for 


-> 


e immediate possession and, mesne 


profits, by setting aside an adoption, 

the Court will not allow the form 

of action to be changed, and proceed 

to decide whether (the claim for 
possession on the ground ofan exist- 

ing right being’ abandoned) a de- 
claratory order may not issue for 

setting aside the adoption, but will, 

on failure of right to immediate 

possession, dismiss the suit. 

According to Section 15 Act 

å VILI of 1859, declaratory orders 
can be issugd ole in suits brought 

to obtain such orders . seg 

(2) The mooktearnamah upon -the author- 
e ° iw of which this suit was brought» 
being iyapugned by the defendant 

e as a forgery and as not executed by 
the party alleged to have granted 


* it, the Court held that, notwith- 
* standing its attestation in due form 
$ 


by the ;Moonsif of Mute, the 


prove its genuineness ; and, as they 
failed to do so, the suit was dis- 
e `: IW s ` S , 


WM 


e». parties charged were bound to . 


81 


90 


98 
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For, Bexcu Rurnas.—{ Continued.) 
, missed, and the parties, in whose 
2 favor it was drawn, and who de- 

- clined to appear in Court do prove 
it, were directed to be sent to the 

Magistrate, to be placed on their 
e trial for. forgery.” . 

Exhibits produced -in Court 
ought to be endorsed with the 
name of .the person who produced 
them, as required by Section 132 

-*Act VIII of 1859. During the 

existence of a near betr, a more dig-» ` 
tant heir cannot sue ot e 2 
e (3) Held. by the, majority of the Cour,” ° 
(Kemp, J., dissenting) that, in ~ | 
special appeal, where there is an ° 
error of law in the judgment of the 
Lower, Appellate Court, altlengh 
the judgment may not be yew 
clear, yet, if the facts have been 
sufficiently found by the Lower® 

Courts, the High Court is boutid to 

pass the proper judgment in thg 

‘case, instead of sending the case 

back to the Lower Appellate Court 

for a fresh judgment : Kë 

(4) A suit will not lie by a husbandéo re- 

cover possession of the person of 

` À his wife; but a suit will he fe the ° 

; husband, in the pature of a swt for 
the restitution of conjugal rights, 
for a decree declaratory of those® ` 
rights, to be enforced, in ease of? 
disobedience, by the imprisonment 
of the wife, or the attachment of 
her property, or both ® - ws 105 
(5) Property purchased by a father in pos- 
session. of ancestral property as 
manager fur himself and his sons, 
from the profits of such ancestral 
property, is itself ancestral pro- 


perty. we 256 
; By four Judges. 
. The power of the Lower Courts to 
amend a plaint extends by a vivé 
voce examination to the elucidation $ 


of what rs ambigugus in the claims 
of the contending parties, to the 
amendment of what is erroneous, 
and the supplying what is defective, 
"but not to the conversion, of a suit 
of one character into another in- 
consistent with, and .opposed td, 
ite. g., of a suit for possession ° 
with mesne profits into a suit for 


resumption i KOR 
e By five Judges: e. 8 


(1) According to Section 14 Act XIV of ý 
1859, a plaintiff is not entätled tg 
deduct the time eccupied by. him in 
prosecuting a former suit in whith 
he was non-suited, ‘much less tHe 
me occupied ‘in appealing ‘fr@m 
e that decision, and the time inter- e. 
vening between -the non-suit and e 
the filing ofthe appeal (Loch and 


e 
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Fou. Brscn Rurnes.—{ Gontinued. 1: 
` . Sumbhoonath Pundit J. J., dssent-. 
“oo ing) "ss" - eve 184 
(2)°An appeal will lie upon a .question of 
, costs, though any interference with 
‘the order of the Lower Court as to 
costs ought to be exercised with 
discretion » ` e, . ës 
(3) Where á ghatwalee.tenure was granted 
under a valid sunnud from a p&rgon 
representing the then Government 
in that behalf more than 100 years 
‘ago, and had beerf allowed to change 
` ` hands fy descent or purchase with- 
out question, the zemindwr was 
helg incompetent of his mere mo- 
tion, without the assent and against, 
the will of the Government, to put - 
` *an end to the ghatwalee, to deprive 
* — the ghatwals, and to treat them a 
common trespassers e one 
a mortgagor deposits monéy in-Court 
without placing ány actual restric- 
tion on its being paid® over to the 
e mortgagee, but with express notice 
that the mortgagor denies the exist-« 
Ss , ence of any mortgage, and intends 
e to sue to recover back the mone 
so deposited,—_Hetp that this ig, 


+ 


ké E 


187 


: 199 
(4) If : 


« meaning of Regulations I. 1798 
e an@ XVIII. 1806, as will save the , 
r etight of redemption - 223 
(5) Buildings and other such improve- 
ments made on land in the mofussil * 
do not, by the mere accident of 
‚their attachment to the soil, become 
‘the property of the owner of the 
` soil. [f*he who makes the improve-* 
ment is not a mere trespasser, but e 
‘is in possession under any bond fide ` 
title or claim of titleshe is entitled ` 
` ` either to remove- the materials or 
Lo: obtdin compensation for th 
' value of the building at Lë option 
* ofthe owner ` Se 
(6) The estate in dispute,was ‘mortgaged 
ə ` ` tothe defendantin the form of ae 
_ gzur-f-peshgee lase to continue so ` 
e long as the mqrtgage-money re- 
.’ tained unpaid, he mortgagee, 
. + having been evicted by the inortga- 
gor, sued‘and obtained’ a decree for, 
poss@ssion and efasilat (the ‘latter to ’ 
Sen be assessed in execution). He ne- 
e ever obtained possession tinder the 
` e Qecree, hut recovered wasilat by 
execution.- Two persons ` (the 
` plaintifis in these suits) claiming 
` “separate sharesin tle entire estate 
` by- purchase from the -moitgagor 
S Pe 
` subsequefit to the’ mortgage, sued 
separately each to redeem: his’ own 
`  share‘upon paymént of a propor- 
tional sharé of the mortgage: money. 
- Herv that the-plaintiffs> as represent- 
e mg the original mortgagor, :were 
e DI 


a e e e 
e 


¢ 


228 


e `  noé such.a deposit, within the e 
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Furu Bence Rurpre®.—( Continued.) ` 
entitled to redeem, but that, as the 
mortgage was of an entire estate, ° 
neither of them could redeem upon 
a ptyment of less than the full 
amount of the mortgage-money. 
Herp, also, that the defendant, having 
" begn wrongfully dispossessed, was 
no® bound to aétcount for the 
yasilat recovered under his decree, e 
$ e the wasilat or damages so recover- ° 
ed being different from the usufruct 
e enjoyed by a mortgagee o 240 


"TG e 
GHuATWALEE LANDS. d 


(t) Possession presumably from th® Decen- 
‘nial Settlement, and gradual cul- 
tivation on payment of a quit-xent, 
imply a grant which protects a, ` 
ghatwal from enhancement or as- 
sessment dn the land so cultivated 10 

o (2) Where a Jandlord’s claim to rent: from 
the ghatwal was dismissed by a ` 
competent Court 60 years ago, there 
is evidence of the highest order as 
to the right of the ghatwal in a suit 
* by the Jandlord for a declaration "ot 
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Grrr.—( Continued.) 
of such properties would be that of 
a trustee for those sons , wre 245 
GOVERNMENT, See Alluvial Land (4) . 
GUARDIANS. ` l 
(1) The acts of on behalf of minors 
should shew *goqd faith and be 
necessary and advantageous, A 
Court may refuse to sanction a com- 
promise hetween a guardian and 
another, where no interest or ad. 
vantage Js shewn to accruetomfnor 16 
(2) A sale by a— under pressing valid 
*, necessity was upheld, where undue 
advantage was not taken by the 
purchaser, and no fiduciary relation 
existed between guardian and cred- 
itors, and the price was not inade- 
> uate when the property was sold 30 
o See Evidence (2) 
` Sle Limitation (1) 
° i H. 
Herr. Sed Decree (1) 
HiawCourr. + 
Where the Judge of the Court below 
has not heard the witnesses, the — 
may form an independent opinion 


, 9 
, @ 


on the evidence 25 
right to future rent ve ib. | Hrepon a w 
` NW + 7 Le e e D 

(% Possession by ghatwals merely on, (1) The rule, of — that joint family pro- 

payment of quit- erit, with enjoy; perty must bæpresumed to be such 

; ment of profits, does not entitle them until proved to be the contrary, ap- 

% to hold at a fixed jumma or to retäin e plies where the property, after sale 

any of the land atter ceasiiaz to per- $ to*third parties, is redeemed by 

* form the duties for which it was e private purchase by one of the 
assigned ve 80 former shareholders "ave 88 

(4) A plaintiff cannot recover poss&ssion e 


of Jands ‘on the groufid that they 
e have’ been forfeited hy *defendant $ 
not having rendered certain private® . 
service to which they were held 
subject, if he has failed to prove 
that the service was private, and 
e that the defendant réfused to perform 
them vee 12] 
(5) The ‘rents of a ghatwalee tenure are 
not liable for thedebts of the former 
deceased hdlder 5. © e 
(6) A suit will liè to assess landseoccupied ` "` 
-by ghatwals in excess of the areg 
recorded in their isumnovisee ` — 197 
(7) A suit for khag possession by Govern- 


(2) According to the Mitakshara, a father 
is not incompetent to sell immove- 

able property acquired by himself... 71 
(3) Landed property distributed by a 
* man who has acqyired it among 
his sons, does not by such gift be- 
come their self-acquired property, 
so as to enable them to dispose of 
it without the consent, and to the 

ù prejudice of his grandsons ove ib. 
(4) The sale of immoveable property by 
a father, witkout the concurrence of 
his sons, voidable under what cir- 
cumstances,e What 2 son must do 
if he seeks to set aside the pur- 

chase oe Zë 


me ment will not lie in respect of— (5) The Mitakshara makes a distinctio 
* admittedly included in a decennially i . between guncestral and self-acquired 
i settled estate , e 526, property with régard to a father's 
Girt. E e wight to dispose of it; but such - 


2 Ly 

(1) It is not proved from Higdoo Law, that ` 

a lessor is incapable of making a." 

of property to which he succeeded 

before he was attacked with leprosy 68 
(2) The absence of seisin js no objection 

e to the validity ofa —*by a Hindoo 245 

(3) Where a cadet membe? of a Rajah’s 
family gives, for the supporf of his’ 
illegitimate sons, „properties mur. - 
chased, out of the savings and pro- 
fits of his appanage, his possession, 
D P D . 9 


* 
aig, 
D KL 


e right is not affected by the fact of 
e _° bis being an outcaste ss OTT 

(6) The son of „a lunatic, living under the 

Mitakshara Law, is not bound by 

a compromiseentered into between 

e the plaintiff and the Court of 

* Wards as representing the lunatic, 

@ from being heard for the protection 

e . of his own,interests in a suit or ap- 

e peal in which he has been regularly e 

made a defendant ðr respondent .,, 115 


sa 
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Drnoo Law.—( Continued.) SCH 
(7) Under the Mitakshara there may be a 
partition without an actual division 
of the’ lands amongst the ‘sharers 
to be held by them in severalty ... 
(8) It has not been shewn to be a princi- 
ple of — that tle priest who per- 
forms the sradh, -however tempo- 
rary his incumbency, is entitled to 
the land endowed in consideration 
of the continuous performance of 
sradh and other nites ` ` ee 305 
See Ancestral Property (4) e ` 
See Inheritance (1) (2) Ze 
See Joint Hindoo Family (2) 
See Maintenance (2) 
See Onus Probandi (9) 
See Presumption (1) 
See Succession (2) (3) (5) (6) (P 


Hinvoo Winow. See Inheritance (1) 
See Maintenance (3 


See Widow (1) (2) (3) (4)%5 
OYN SE 


139 


6 
Hotmays Gi ° * . 
Must be considered as dies non, in 
reckoning the time allowed for a 
review of judgment 
HooNDpEES. . 
Although the English Law of prompt 
notice does not apply to native ©, 
yet reasonable notice of dishonor 
is essential vn JO] 
Hovuss-Renr. See Co-Sharers (1) ° wé 


L ; 


IMMOVEABLE PROPERTY. 
A claim to— is not bdtred by not 
having been made within one year 

of the proclamation issued under 

Section 7 Regulation V of 1799 

which applies only to moveable 
property oe tee 

See Hindoo Law (2) (3) (4): 


eee 


48 


Improvements on Lanp. See Full Bench Rulings 


by 5 Judges (5). 
Inconsistent Cratms. See Hrecution (4). 


INHERITANCE. $ 
(1) According to the Dayg Bhaga, a Hin- 
doo widow is the heiress of* her 
husband in prefergnce to his bro- 

ther ? : 61 


(2) According to Hindoo Law, the right 
of — is not suspended by pregnan- 
, cy or until adoption ` l ve 
(3) Semble. According to thè Mahomed- 
an Law, want of chastity in a 
daughter is no impediment to her 303 
INSTALMENTS. .? 
An order allowing a defendant to pay 
a decree for Rs. 1,200 ie — of Rs. 
100 per annum, cannot be legally* 
passed except for some sufficient 
reason , Gase ës 59 
INTEREST. 


a 
(i) A Gaart has no power to interfere, , 
with the contracts of parties.in re- * 
© spect of e o 254 
e i z . e & 
ee s 
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Inrerest.—( Continued.) "e 
(2) A suit will not lie for interest in ye- , 
* +> spect of méney deposited under a 
« decree subsequently reversed on 
appeal ` ne 
(3) Cannot. legally be awarded prior to 
` suit in cases governed By the ppo- 
visions of Act XXXII of 1839 ... 288 
INTERVENTION. aren 4 
e Where, after illegal ejectment by 
. ghatwals, a plaintiff sueg for "ës, 
session of mahteran lands purchased 
in execution, theGovernment càn- 
Dot, asean intervenoY and in special 
appeal, ask the High Court’ to de- 
` termine whether the sale was illegal 
or follusive as between plaintiff 
and zemindar T 169 
-INVALID oJ AGHEERS. 
} «+ Regulation I of.1804, and not Regu- 
lation I of 1793, applies to the case 
of a person „claiming as ‘an heir to 
gn 


285 


J. 8 
Sacusers. See Zemindars (1) 


- 19 | JOINDER OF Causes OF Action. 


e Causes against the same parties, cog- 
nizable asto their nature by the 

‘ same Court, may be joined, provided” 

, that the value of the whole claim 
a be got beyond the competency of 
, the Court to try ` e. 29 
. See JWrisdiction (4) 
dok Hinpoo FAMILY. 
(1) The mere fact of certain property 
standing in the name of one mem- 
ber of aSoint family, is no index to 
the r€ab owner; nor is separate 
possession any evidence to sepa- , 
rate acquisitions, unless such sepa- 

. rate possessor can prove consent of 
the other sharers to his keeping a 
separate acqount ep 

(2) Members of a — suing to set aside 

certain sales by their father as in- 

valid under tie Mitakshara Daw, 
who have had leave to amend their , 
plang by offerimg tq re-pay the 

e purchase-money, gout have chosen 

to come into Court on an allegation 
which they fail to establish, are not 
entitled fo a decree for the return 
of the estate gy payment of the” 

e purchase-mongy e. a 

3) Where, with small aid from paternal 
eproperty, separate properties are 
S Required principally through the 
exertions of particular members of 
2 —, such members are entitled to 
a double share upon separation ,,, 219 
See Successien (1) (3) e 


® H 
W 


8 | down Properry. ® -, 


In thé case of family property, it is ne- 
cessary for the lender of money 
upon zur-i-peshgee, or for the pur- - 
chaser of an estate actually isold, 
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Jor PROPERTY. —¢ Continued. ) 
we ` to make due enquiry as to the nes 
cessity to borrow er sell 
~ See Co-Sharers ( Do 
e . See Estoppel (6) l i : 
1 See Hindoo Law (1) (4) (5) SE 
- gee Onus Probandi (3), 
Ju sun, See Rights (1) (2). 
JUNGLEBOGREB, See SNE (2) 
. JURISDIGTION. ` 
~ (ig bere an estate pays revenue to Goe- 
. “ernment, the night to partition can 
e bedetermingd only by a Civil Court ; 
but the partition itsel&can be made 
hy a Collector alone, e i 


(2) Whether a plea of limitation is raised 7 


~ _ or not, a Court.is bound # see that 
., ° its jurisdiction has not lapsed by . 
efflux of time 


z 


- (3) In a efise of dispute | about lands, e 


the Magisttate’s opinion is not evi- 
` denge on the question of title; his- 


e." . duty being confifed to the point o£ 
possession 

(4) An action for péssession of a ke, 

è the value of which`is within the 


„ Cognizance of the Moonsiff, and ` 
Lan action for mesne profits, emay” ` 
_be:joined by a Sudder Ameen, "af 


`- "He value of the whole suit is with- 
in his cognizance ban d 
(5) In = ‘suit against a zemindar who, 


e knowing that a half share in aten- - 


ure had been sold, 
S the owner of the remaining half ag ` 
thougli ‘he were still the ¢ owner of 
. the whole, with a view t6 injure 
the new tenant i gg 
ei In a suit be a co-sharer,0€ a shikines 
. `. talook for a partition of his shar, 
which is not to be binding on the 
landlord ~ 

, D 1 The High Court cannot interfere with 
the refusal of a Lower Court to 
comply with an “application under 
_ Section 365 C. C. P. to file addi- . 

e tional exhibits ` 
(8) In a Court. where. the concurrence of 
two or move Judges is necessary ° 
to a judicial determination, their 
minds must be brought together, 
and thew opinion expressed. , If 
they differ ‘in opinign on points of 
* — law, and dog State those points, 
geff there is n@ determination of the 
` case which, if referred to others 
Judges, may be. gone into by. thein® 


fully a. 269 


(9) A Small Cause Court has — as WE 
arrears of fixed maintenanee, but 
_ not’ to determine the right to 

e receiveut 
(10) In a suit by ‘one ‘ryote against another 
— “7 to recover possession, where the 
ouster of the plaintiff is shown not 
‘ to be the act of the zemindar, 
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JURISDICTION. —( Continued.) 
(11) A suit (valued at 500 Rs.) for specific 


f ~ “ nizable by a Small ause Court; 
"Ir. consequently, a special appeal will ` 
lie in such a case 

(12) Civil Courts cannot compel Hindoos ` 
to ask other Hindoos to their houses 

or dinners 7 
(is) In a suit for money below Rs. 500 
paid as revenue by one partner in 
an estate on account of another, to. 


i save the whole estate from aale 
*, See Fraud (6) 
15 See Interest (2) 

See Remand. 

e See Review (4) 

e K. a 

SE Kuapis. See Onus Probandi (6) 

Ki D Ke 


Dirapar See Ejectment (1) (3) 
- See Limitation (8) 
See Rent (1) 
Seé Resumption (1) . 
See Ach XI of 1859 (1) 
See Ejectment (2) 
- See Munager (1) 
NA See Lyots (1) į 
el LETTERS PATENT or Zëru DECEMBER 1865 
CONSTITUTING THE Dien Coup, 
EA Clause 36: SY%e Appeal (9) 
LITA TION. 
SCH) Hof reckoned in a case for possession, 
after dispossession in’ pursuance of 
. à sdlehnamah’ inimical to plaintiff's 
interests, which was executed by 
- ` his guardian when he was a minor 
(2) How. applied if a plaintiff does not 
sue within 3 years after attaining 
his majority in a case where there 
is a general—of 12 years 
' (3) How reckoned where a plaint, after 
- filing, is returned amended : 
(4) How applied where the time for insti- 
. tuting a suit expires on a holiday .. 
(5) How applied to a suit by a mor teagee 
e. for possession, on ground of fore- 
closure, of a rebel's- property sold. 
under Act IX of 1859 
(6) How govertihg a suit for damages for 
breach of contract in not giving a: 
valid title to sharer of pr operty 
which defendant agreed to sell... 
le (7) The pentiency of; asuitto set aside a 
revenue sale is not a legal reason, 
e within the meaning of Section 14 
e Regulation III of 179%, to support 
° "h plea of— eg 
(8) How applied to d suit for resumption 
- of land if defendant can show pos- 
session as I&kheraj before Ist De- 
ə:  cefber 1790 ~| 
Q How applied where the rights and in- 
terests of thr ee, brother: s of joint 
e ` Lindoo' family having been sold in’ 
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_.; @irectly or, indirectly, mediately - ot ` > execution, a suit is brought in right 
e OF immediately , Se wg, Meng 2995) of inheritance of the judgment- 
s + E e i Ge * ! , P 





a performancë of contract, is not cog- ` 
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Lamiratrion.—( Continued.) i -LINITATION.—( Continued.)° o í iv 
- “debtor's brother’s share -in the fa- (26) How applied’when a plaintiff seeks in p7 
mily property d ven 69). Oe Civil Court to‘establish a right 
(10) Rightly raised where defendan§ pleads - to settlement under Regulation VIL 
that plaintiff had no right, and had - of 1822 and to reverse the order of 
ee been in E plaint- . the Revenue authorities- See 218 
iff fails to set asidè such plea ... 79) (27) A Court deciding a case on—ought 
G1) n appliéd in a suit for mesne pro~ ek? also to go stg the merits e Er ib. 
ts brought after 2 years from the l i ; e 
passing of Act XIV of 1859, pursu- (28) How reckoned in g suit to recqver - . 
ant to a decree for recovery of pos- + possession of land under a mortgage 
session within the said 2-years ... 108 deed = ve 269 
(12) How applied in asuit to eject a lakhe-, e ‘| (29) How applied in a suit instituted be- 
- rajdar by whom plaintiffalleges that fore Ace VIII of 1859 to recover 
` ‘he was dispossessed under a false ẹ | ancestral property sold in @xecu- 
title of Jakherajdar Es .. 110 _ , tion against a judgment-debtor to 
9 (13) What law of—is applicable to a suit EI Js who it was wrongly alleged to 
by See heirs of a Mahomedan wife belong ` “+ 296 
for her dower we LIL] - fo eee has 
e (30)eHow reckoned against a person who is 
Cae eer EE E substituted or added as a defendant 
(15) How applied in a suit to enforce the $ unag Sanon CS AGE K D Or 100020 
right to pre-emption ‘ $. 131 (31) Clause 3 Section “1 Act XIV of 1859 D 
(16) How applied in a suit by a party bag. . does not apply to suits do set aside 
ing alien on certain property - as R fraudulent deeds under color of -> : 
e -security for Q loan . . ` u 7 i whieh a pale was made as ` eg 308 
(17) How applied in a suit for malikana ... 151 (32) How reckoned where a suit is dismiss- 
` (18) How applied if a suit to obtaine re- ES eed for want of jurisdiction, and the 
possession of property -by ‘setting order of dismissal 18 affirmed In ap- 
aside a prior décree " = - "e, 165)" e peal, and a suit is afterwards e 
(19) How applied in a suit, to enforce the , brodght in the right Court me 308 ° 
right to a share in immoveable pro- (33) How applied where a party, who has a 
perty on the ground that,it is ® -  *lien on certain property as ‘security 2 
family property e .. YO! ° Tor a oan, sues for the money. and 
(20) How applied in a suit against anelder e for the realization of it , Ap 
brother for possession of ‘the (34) How reckoned in a suit to recover cer- S 
younger brother's share 8f a putnee tatni -lands sold during plaintiffs 
talook, purchased at a Sherffl's sale, - minority By a forged deed of sale 
where it is pleaded that, for 12 years e ` fraudutently executed . “ane G21 
before date of purchase, neither (359 How applied when the cause of action, : 
plaintiff nor his vendor ever wasin ° "as laid in the plaint, arises upon a ° 
possession a. OD. statement and settlement of ac- 
(21)-How applied where a plaintiff is ad- "+ counts i 328 
‘mitted asa co-plaintiff under Sec- . See Adtachment,(2) ° 
tion 73-Act VILI of 1859 ; 172 See Cause of Action (1) (4) . 
(22) A question of cannot be raised by See Full-Bench Rulings by 5Judges(}) 
a defendant, ID & Case remanded on $ See 7 mmoveable Praperty (1) "e 
a point affecting the merits, after ° © See Jurisdiction (2) ee 
that point has been tried and de- See Mesne Profits ¢4) ° 
termined against hiyo .. 178 e See Reviews (6) 
(23) How applied where property to which I ) Inv; . sf 
l a widow has relinquished her right POURRA epee EAN; e 
in favor of her husband’s then re- (1) Where a- Judge reverses a decree of a 
versionary heirs, is claimed by ~ Principal SudderA meen, and remand » 
- other persons subsequently as: the "ie the case for fresh®— by the Moon- E 
husband’s heirs ` © au 180] © Si and: subsequently authorizes 
(24) Hoy applied where a mortgagee, wh! he Moonsiff to appoint a sait- 
¢ was empowered by his mortgage ¢o e able officer, on whose report the 
° take possession on default of pay- _ Pxincipal Sudder Ametn acts, the 
ment in 1255, obtained’a decree for - laintiff cannot, on -appeal to the 
foreclosure in 1860, and now’ sues* dee object LO such report as un- 
the purchasers from the mortgagous _+ authorized,“invalid, or illegal .. 6l 
who haye been in possessfon eve» ` (2) A party refusing to ‘appear before an 
sigce their purchase in 1253 e 183 Ameen at the time of—cannot after- , 
(25) How applied in a suit to establisha , wards object to Ameen’s report ... 180 
right to land, where the defendant e (3) In what cases alone a—under Sectio 
sets up an adverse holding 218 180 C. C, P. should be ordered .., 324 
= weg ee S é 3 a 
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Mgxomepan Law 


(1) Does not show that £ Soonnee is inca 
pacitated from marrying a Shea e. 

(2). A party alleging aright of pre-emp- 
- tion in respect of property condi- 

e tionally sold, is bound to make his 

in immediately on the expiry of 

the year of grace mentioned in the 
*notice of foreclosure 


88 


we 116 


(3) A delay.of one day will not affect a° ` 


right of pre-emption under the—. 
” The ceremorty of affirmation should 
be carried out before either the vend- 
or or the purchaser,’ or be perform-" 
ed on the premises 
See Inheritance (3) 
See Limitation (18) 


wnt 


MAINTENANCE, 


MANAGER. ` 


suit by a eye against her husband: 


(1) A 
" for —is got barred by Section 316 . 


+4 


NDEX (CIVIL RULINGS.) 






Codé of CriminalsProcedure ste OL 
(2) Under the Hindoo Law a wife, leaving 
her husband to live with her own 
family without his sanction, has no e 
e" — right to — from bim .. 116 
_ (8) On what principle — for a Higdooe 
widow should be awarded se. 286 
a See Jurisdiction (9) 
See Onus Probandi (7) a e 


See Widow (2 
See Evidence (2) è , 


: : è 
, Though not a recurring esse of ac- 


tion, will warrant a suit on the 
ground of non-payment within 6 
years š 


CU Construction 


e Assistant Commissioner appointing 


` MARRIAGE. 


a manager to a Rajah's estate, 

where authority was 

—to grant leases: the seal and 

signature of the Rajah beige neces- 

_ sary yet not always 

(2) A~has no authority to borrow money 

"ona bond which does not recite 

e for what purpose it is required... 

` (3) An appointment"as—by the'trustee of 

n Mahomedgn religious endowment 

is not effectual beyond the incum- 

bency of 8uch trustee 

See Full Bench 
3 Judges (4) 


MASTER AND SERVART. e" 


Rulings by 


Semble.—If a master usually instruct- e 


ed his servant to bay goods, pon 
credit, he will be bound by his acts, 
even when he has prohibited him 


ven 15] 


of a proceeding of ay ` 


iven to the , 


Ze ` e 


Mesne Prorrrs.—( Continued.) ` 
(3) Liability of several defendants how 
: . assessed ina suit for-~-derived by 
them during wrongful possession .e. 
(4) The plea that-—cannot be recovered 
for more than 6 years, though not 
taken below,’may be entertained at 
. any stage of the case iss 
(5) Where Government and farmer are 
jointly liable for—as wrong doers, 
they should, in the first instance, be 
severally charged with the amount 
r each had realized Se 
(6) The recital in a deed of mortgage 
d executed in 1845 cannot be taken 
in 1866 to be conclusive as to the 
amount of-~accrued due subsequent 


to a decree for possession passed in- 


* ©1859, and confirmed by the High 
e |. Court in 1863 
See Allubial Land (2) (3) 
© Sec Cause of Action (3) 
Ste Listoppel (4) 
o See Limitation (11) (14) 
Minors. 
(1) In a suit tô set aside a sale made dur- 
: ing plaintiff's minority, with a view 
eto pay debts, the ‘purchaser is not 
bound-to prove that the sum bor- 
e ‘rowed wis appropriated to the 
maintenance of the minor ee 
(2) There is no reason why a jadgment 
$ qbtained by an infant should not be 
` enforcible in his favor 


e See Guardians (1) (2) 


See Jurisdiction (9) 

See Linftation (1) (84) 

See’ Mesne Profits (1) 
Mower-Decrer. See Mortgage (1) 


230 


34 


183 


Mooxtearnanans, See Full Bench Rulings by 


3 Judges (2) 
See Sale (6) 


| MORTGAGE. 


43 


olf: 


277. 


specially fromebuying on credit .., 309 


Mesne Prorits e 
(1, For more than 6 SC ‘may be 
given in a suit brought by the 
guardian of a minor for possession 


+ 


` and— aoe 19 
- (2) Can only be recovered for 6 years - 
prior: to institution of suit e 78. 
7 F] e kb zs a e e @ 
KL 


(1) Ina suit to recover mortgaged pro- 
perty, on the allegation that the 
usufruct had liquidated principal 
and interest, the production of 
accounts i$ necessary ey 

(2) A mortgagee in possession 1s bound to 


H 


made towards the liquidation of his 


84 


give an @ecount of all payments ` 


mortgage: on his failure to do so, - 


every .presumption will be made 
against him 


e 7 (3) Total paymei sufficient to cover all 


ə due on three mortgages is payment 
sufficient to cover what*may be due 

* an each of them SC 
(4) In what cases notice of foreclosure 
` should be given to the purchaser of 

-  & mortgagores equity of redemption 

(53 A mortgagee, “who once takes the 
` mortgage-money, as deposited by 

-~ @ the mortgagor within time,e cannot 


"e, afterwards sue for possession on the 


ground that the deposit was madg 
after the expiry Of the year of grace, 


i r 


LU + + D 


127 


230 


Morreace.—( Continued.) - e 
and that he had applied for-the 
money under- wrong information 

e from his agent ae E 

(6) Under an English deed, a mortgagee is- 
entitled to possession, immediately 
upon default, subject’ to his own 
right to foreclose, and mortgagor's 
right to redeem. The decree, in 
the foreclosure ‘suit would not be 
binding on a party who purchased 
any of the rights of the mortgagor 

before the pendency of a suit, ` 
against him sg. 269 
e (7) A mortgagor may give his usufructuary 
mortgagee the power'to sue him 
personally, or to sell the land, or 
both, at any moment vw 283 
(8) Since the repeal of the usury laws, a 
` mortgagor and mortgagee may makg 
what contract they please, evef to 
the former depriving himself of the e 
right to compel the latter ‘te ac- 
count for the profits „ id. 
(9) A mortgagee cannot enforce a mere ~ 
money decree for theamount due 
to him against the mortgaged pro- 
perty, to the prejudice of a bong fide 
purchaser,- but must bring a sepa- ° 


249 


whe 


rate suit against these in possession 312% | 


- See Fraud (2) 


d EE . 
See Limitation (24) (27) — e 
‘See Onus Probandi (4) ; 

See Sale (1) 
See Zur-i-peshgee.(1) (23 
N. a 
Non-surr. See Cause of Action (1) 
Norics. See Hoondees (1) . 
See Purchaser (38) 
See Sale (13) 


"0. — 
Ossraucrions. See Rights (3) 
Occupancy. 
(1) Continuous possession for 12 years ®© 
gives a right of— e 
(2) Where a party ejected from land leased 
to him by a zemipdar, sues to re-- 
„cover possession, “and defendant ` 
pleads that he was the original root ` 
to whom the village was let in farm, 
the proper issue for trial is whether 
defendant has.a right Sf— 
(3) A sub-tenant of a ‘cultivating ryot 
cannet acquire a right of— ®.. 168 
e See’ Ryots (1) 
Oxus Propannr. ees - 
(1) In the first instance, whefe a defendant 
pleads a putnee, tenure, and afte® 
wards when be has proved the crqaa- 
` tion of an inferior tenur® entitling 
i jim to hold the estate ` ` 25 
x (2) In a suit for damages on account of a ä 
e Charge which has been held by a 
_ Criminal Court to be unfounded”... 28 


es * e 


D H ° Li 
D xw D ‘ e 


Pan d ANDRES: (CIVIL RULINGS.) ' 


e ` genuine 


See Full Bench Rulings’ by 5 Judges (4). 
e 


nn L560 e 


n 179 |, 


S $ 7 
X1it 


Oxus Pronanvi.—(Continiled ) 
(3) In a suit against a brother’s widow for 
* . .contributionein respect of a decree ” 
. for rents from 1264 to 1264 under 
a lease acquired in 1255 in the 
name of plaintiff before the family 
„separated in-1258, it being pleaded 
that the property was self-aqquired . 
by one member of a jointefamily. 
e :' An admission by the widow'sehus- 
S band that the lease was the jomt 
property of himself, and the plaint- 
iff was held to be good evidence 
to be rebutted by the widow... 
(4) When: plaintiffs, on being served with 
notice of foreclosure by the mort- 
gag@es, bring a suit for a declara- 
tion that the mortgage was spot 


35 


*(6) Where a member of a-joint Hindoo 
- family pleads sepafate possession ... 
(6) Where persons, who have long held as 
Ishadims under superior holders, 
claim to hold permangntly without 
`" liability to ejectment except for 
misconduct i aa 
G7) Ina suit by a late Rajah’s brother 
* for maintenance where it was plead- 
ed that plaintiff's allowance must 
be diminished, because he was no” 
longer the ruling Rajah’s brother 
. (8) Ina y to ejecta lakherajdar who, 1s 
sai 
“under a false title of Jakherajdar ... 110 
(9) In a suit by a son, under the Mithila e 
Law, to set aside sales by his father 149 
(10) WHere defendant does not specifically 
` allege fifaud otherwise than when 
° generally dènying plaintifi’s allega- 
S tions - ee 195 
(11) In a suit for possession of alleged 
lakheraj land 'where lakherajdar 
roves possession as purchaser, 
ut zemindar contests his fifle ... 294 
(12) Where one defendant makes against 
another, an admission which the 
other repudiates, and the Court finds 
i to be collusive a «s. 299 
(18)-In a suit to recover property of which” 
e. plaintiff alleges he has been illegally 
_, dispossessed be? defendant . who 
` pleads limitation e 
. See Ancegtral Property (1) (3) 
See Benamee. e 
ei 


See Rexumptioyg , 
Gran Eviwence. See Evidence (6) (12)(20) (23) 


89 


Li 
e, e F, 
Partition. See Hindoo Law YT) 
° See Jurisdiction (1) . 


Parties TO A SUIT. 
A person cannot at one time set himi- ` 

self up ag a party in a suit, contest- 

ing it on its merits; and afterwards 

in special appeal say he has nothing 

to do with it and has been uñneces- 
sarily brought m ` ane 66 

ee H 

Li 


» 8 


to have dispossessed plaintiff ¿ 


91° 


, 207 
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xiv INDEX (CIVIL RULINGS.)- S 
‘ ` ý è Le 
PARTNERSHIP. wf PRR-EÑPTION. i 
When a husband and wife are trading (1) No right of—cai exist as against : a. CO- 
*. | in— it-is only reasonable to pre si, parcener- > ‘ns 


sume that an authority from the 
» husband on matters connected with 
.the — is binding on the wife 


Pesperpiry or TENURE. 
1860. 
PLAINTS. m S 
- ¢ ~ Ard written statements, should be ° 


e subscribed and verified by parties” 


in person, without regard to rank or 


: -ë station, except for good cause 
=- shewn ` e SE 
See Pleading O1 > 
. PLEADERS. ` f 


(1) A Judge may refuse to i a pleader 

e? “for misconduct ; but, instead of dis- 
na of'it on its merits 

OG Section 7 Aqtl of 1846 does not apply 

to claims by — agginst their clients 

é o A pleader employed, by several défend- 

ants in he same interest, is not 

- entitled to a full fee from each, but 

e `: only toa reasonable remuner ation 
PLEADING. , 

(1) ‘The mere omission of a defendant og 

first starting his case, to specify the 

-lands in dispute ’as an aggretion, 


when the fact of their being an 

e accretion comes out in the coyrse 
of the. case . 

KO) The question whether the land in suit 

-is ‘land: of the putnee lease wor of 

the’. separate talook of defendant 

` e not affected by the status or cha- 


_ ©  racter of the grantor of the putnee 
` «+: whether he be a zemindar or shik-". 
" mee’talookdar i a: 


POSSESSION. i 
Eo As trustee fora brothers widow, is 
not advér se—against her e 


(2) A decree cannot be given for confirma. . 


tion of — and declaration of title, 


‘without a glear ‘finding that plaint- > 


iff was in.—- 


(3) Long and undistfrbed — confers title . 


by prescription, because it is prde 
sumed to be founded on title 
_« See Alluvial Land (2) (3) 
, See Declaratory Decrees déi 


; 7 See Evidence (19) land belonging to another party ... 152 
` See Fraud-(1)°s : E A putncedhr cannot question a trans- 
© — See Mesne Profits (1) p e fer made "and recognized by a 
See Sale (2) ` ® zemindar, before the creation of his 190 
See Survey-Map‘(1) (2 _ i 8 
PowER or es E ) aS ge S Sé Bale (1) (13) | 
The Coyrt cannat Haor ‘into “a — Te R. 
a limitation’ not cqntained in the REGISTRATION. 
` deed, which bintls the principal, and “eA certificate of — is evidence that a. 
those who purchase from hin, for e bond. was registered, not that it was 
. all acts. done under the power it ` > @ executed ai 105. 
" confers - Al -e See Act XI.of 1859 (1). gk « 
Power or Lower Uourts. See Pull Bench REČULATION 1 oF 1793. 
E by 4 Judges, KS ' Section l4; See Limitation (7) 
e 
6 
s , ê a 7 ee 8 = , € 


: 254 
SE Act XXXII of 


218 | 


missing the case, he ought to dispose, . 


does not affect his right Lo: Hem - 





(2) As applicable to Christians in Bhaugule 
- pore must be proved on the same. 
principle as has been applied to the 
Hindoos in Behar, > sas, ADs 

See Limitation (15) ` 
See Mahomedan Law (2) D 
_ PRESUMPTION. 
How the — mar be rebutted that a 
.. Hindoo - family, ` immigrating . into 
‘Bengal from the North-West, mi- ` 
ports its own customs and law 
as to succession and the ere, ~- 

: monies of Hindoo Law T 

PROCEDURE. See Pleaders (1) 

, -© ` ‘See Reviews (3) ` 

„| PROCLAMATION. See Witnesses (7) ES 

” 667 ‘Purgaagur. e 

(1) AMfrom a EO can- 

e not take advantage of an order 

. @btained by the judgment. -creditor 
under Section 246 C. OG P. to which 
` he is an entire stranger 

. (2) A—in execution is not bound by any’ 
admission made by his execution« 
gebtor, or by a decree against such 

` party 

GO An “anenquiring—from a Hindoo 
wife, whose husband is living at the.’ 

_ - . time, is ih no senge a bond fide— 
e without notice i 

See Sale (4) (9) 

e See Zur-i-peshgeé (3) 

| PUTNEE. 

(1) A putneeflar is not liable to make 

good the dur-putneedar’ s payments 

to the zemindar which were in- 

sufficient to stop the sale of the 

—. Such payments must be made Fa 

in Court 84 

putneedar is not liable for a tax - 
- imposed on the zemindar by Act 

VIII (B. CO of 1862 where the 
terms of his lease do not make him ` `, 

e > liable for the maintenance of the 

zemindaree aks ` 100 
ei On what cireumstances plaintiff's right ` 
` depends to, recover con sideration- 
“money paid in respect of a village 
“leased to ` him in— as mal, but 
subsequently found to be lakher aj 


H 


ae 312 
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Ma “INDEX: {CIVIL RULINGS.) ,. ` D 
e ` Ge 2 
Re@unation v or 1799. Rev ws, ( Continued.) eo. 
` "Section 7. See Immoveable Property (1) meee after 90 days from date of 
REGULATION 1 op 1804. See Invalid Jagheers (1)| ° ., ecree D8 
° EE EE SÉ "2 ) (4). A Lower Appellate, Court has no 
Section 13. See Patnee D? -power to interfere with the discre- 
sr See Putnee (1) i ‘tion vested in a Lower Court by 
REGULATION VII OF 1822. e See Butwarrah (1) Section 377.0. CO P. as to the ` 
" Sie Limitation (20) le -> admission of a-review after 90 ddys 99 
REGULATION XI oF 1825; (5) A review of judgment may be pro- 
Section 3. See Alluvial Land (4) . ceeded with after an appeal «has 
RELINQUISHMENT. « been filed against the decree a. 110 
When a ryot goes away from the (6) An application - for a review df a Lower 
-land which he has occupied, and e ` Court's judgment . is not admissible 
` neither cultivates it, nor pays renf after the limited period, merely in . 
° for it, he has wholly e Eege it. a consequence of a decision of the. 
The — need not be in a writing. * 67 _ High Court or of the Privy Council 
Remanp. š Ger modéfying the law or practice which 


Where arespondent in the Lower 
Appellate Court, under Section®348 

C. C. P., takes in-writing an objec- 

2 tion on the ground of jurisdicti ns 


which is not noticed, he is entitled e 


in special appeal to a—to that Gourt 


tee full Bench Rulings by 3- - Judges” 
(3) 

E Witnesses C) 

Rent. ; m 

A mere decree for —- no estoppel to a 


suit for a declaration of title to held ` 


for an adjudication on that point — KI 


pr evailed at the time when- that 
judgment was passed 

"CT An application for review of judgment 

need not be founde solely on the 

ground of fresh eviderfce, ebut may 

_ befor“ ‘any other good and sufficient 

reason” 

(8) The law makes no distinction between 

- the power of a Judge in respect o. 

an application to review his own © 

e judgment, and that of his successo? 

e * if respect to such an application if 

not barred by the circumstances e 


167 


248 


rent-free ` su 97 stafed in Section 379 Act VIII of 
E Tenures. Seg Zemindars (1) 1859, : — 316 
Kies JUDICATA, $ See Ap eal (12 
A point raised in issue and ‘tried ina ° Ry 6 gi (12) = 
previous suit between the same | SORTS. e 


parties is a — not to be re-opened 
See Cause of Action (2) *. 
RESPONDENT, See Summons. (1) 
REsUNPTION, 
(1) A lakherajdar after adecree for — is 
entitled to: remain in possession 


157 (1) A person’s right of fishery- is not af. 


fécted by a change in the source 
whence the water comes or the 
è ' cours@wyich it takes 
(2) Where co-proprietors have a right to 
fish, one of them cannot be sued 


e l7 


without paying rent, until the . for trespass. for fishing merely 
zemindar assesses rent upon him... 92 because the julkur, by a ‘change i in ` 
(2) The mere admission by defendant that the,course ofa river, runs over the e 
` the lands are within plaintifl’s zemin- land allotted ‘to plaintiff under a 
daree, is not sufficient to start a _ butwara, nor can plaintiff in such 
suit by zemindar to cancel and ` ® a suit obtain as share of the fish on 
resume an alleged hereditary jungle- e e the ground that be had a share in 
beoree tenure ee, 130) ° the julkur e "41 
See Bhoomears. on What is the proper mode’ of removing 
See Limitation (8) . an obstruction, caused by the build- 
REVERSIONER. - ing of a wall, to the egress of 
-The rights of a — BTS to succeed smoke and Ingress of air through 
on the death ofa childless Hindoo - apertaires in another's house w» ° 86 
widow, cannot one sold Wé execution * |, 4) Riparian propriet8fghip, of a natural 
. Of a decree ae 34 , Water-course ‘gives no rights what- 
See Widow (3) o ZS sever over one artificially construct- 
Rewews. e “ed z 99 


(1) When a review of judgment leads to a P 


18 


different conclusion, réasons should 

be stated Di 

(2) An application for review. was declargd 

within time and admissiblé on a two 

. stamp, by exclusion of the Dug- 

p serah vacation as dies non” ss 
- (3) Procedure in admitting an application e 

for review ofe predecessor’ s judg- 


a19 | Riant or Surt. 


(5) Whore a right- of user dfa drain Gr 
- passage is incidental to a house, it is 
-not affected bb the owner of the 
house lettyfe the house to a tenant 314 
See Occupancy (1) (2). ©) 
See deversioner. 
See Full Bench fulingss K y 3 
Judges (2) 


á See Ghatwalee Lands (6) 
e . , ES 
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Ricar or War, „°? 
_ Whether in India or England, time and 
~. user create a right of easement over 
the property of others, and a— is ` 
not affected by the fact of there 
being another pathway to the main 
road 
Bros , : : 
Do fot lose their rights of occupancy, 
sor their right to hold at fixed rates,» 
e because they cannot produce a’ 
written lease 
“See Relinguishmnent (1) 


3 e 


SALE. 
(i) In a suit to set aside a — Dan widow, 
» of part of a putnee and a subse- 
~ . quent and alleged collusive sale for 
arrears under Regulation VIII N 
1819, it wat held that, if defendant 
was jn p@ssession under a title from 
the widow, his subsequent purchase 
did not give him a new title against 
. those claiming through the widow 
(2) When a party's property is sold, in ex- 
ecution against some one else, he is 
è not bound to reverse the sale before” 
he can recover possession, nor wfil 
a his asking to reverse the sale pre- 
clude him from recovering possession 
> (3),A tenure purchased in execution of a 
e decree for current rent? cannot 
. be .re-sold for the sgrearf ‘of ® 
D former years, which must be reco- 


aoe 999 


aoe 195 


Zo 


vered from the former proprietor 112 


` (4) Where a—of immoveable property in 
execution is set aside, the purchaser's 
right to recover his pyr@hase-money 
under Section 285 C. C. P. is absoe 
lute, provided he was not guilty of. 
fraud or misrepresentation, and did 
not guarantee the validity of the sale 
_¢ (5) Ashikmeedar is not entitled tọ recover 
_money voluntarily paid by him to 
preserve an estate from gale : 
(6) A sale under a moektearnameh, author- 
izing B tô sign A’s name, is valid as 
° regards the right of thé, purchaser ° 
to recover the purchase-money, al- 
though the mooktearnameh was not 
verified oul after Ais death ` 
(7) A sharer of a joint talook, whose share 
; consists of a poa portjon of land, 
can obtain pfotection from a sale 


D id 
for arrears of fevenue only under d 
weer 17 


. Section 11 Act XL of 1859 ° 

- (8) Property not attached ‘and advertised, 
cannotebe sold in executian of a 
decree. The rights and inéerests 
existing in thé debtor at the time 

of attachment and, advertisement 

alone pass by the sale ae 

(9) Nothing subsequently done.or suf- 
fered by a vendor can affect ‘the 

rights acquired by the purchaser 

. at the time of sale 


147 |, 


174 


223 


„e 230, 


Sarr. —( Continued.) 
(10) The mere non-payment of a debt does 
ngt prove collusion between debtor 
and vendor to defraud -the creditpr 235 
(11) Where a sale is fraudulently converted 
-into a mortgage, but subsequently 
as between the partiès to the fraud. ° 
-restored to its ‘original state, the 
- __ trgnsaction stands good as a sale ... 293 
(12) Where a purchaser is a near relative 
of the debtor, the deed of — must 
be proved to be a bond fide trans- 
2 action nn 310 
(P3) Pleas set up im former suits for rent 
" brought against a vendor, by per- 
sons who have omitted to insert ` 
‘their names in the putnee pottah, ` 
do not constitute notice of Ge to ° 
ean innocent purchaser for valuable ° 


consideration s S18 
(4) ®A decree reversing a putnee saleon the 
è ground of non-service of notice, 


Should allude to the return of the 
purchase-money and decide whether 
purchaser is entitled to further 
damages and costs oe 32} 

See Code of Civil Procedure (2) 
Sge Deed of Gift... 
See Fraud (1) (2) 
„See Hindoo Law (4) 
See Guardian { 2) 
See Joint Hindoo Family (2) 
e See Onus Probandi (9) 
© Seg Widow (1) (6) (7) 


ŞALE Law. See Act XI of 1859 (1) 
Sexsin. See Gjft (2) gd 


See Master and Servant. 


SERvick-TENUER. 
Where it is the custom for a service- 
tenure to revert to the grantor on 

the death of the grantee without 

heirs, the grantor has a right to the 

land on such death occurring 


SERVANT. 


87 


.. 173 SHixmEEpARs. See Sale (5) 
*Serciar APPEAL. 


(1) Poicts not rajsed before Lower Ap- 
pellate Court, or in the “written 
grourids of—are not to be argued 

(2) Power of High Court, before re- 

~ manding a case, to see whether 
there is any evidence on the record 
which would warrant a finding of 
° fact cdhtrary tg that found by the 
Lower Court nn 262 
® See Appeal (1) (5) (9) (10) 
eSce Full Bench Rulings by 3 
e - Sog Intervention. 
See Stanips (2) 
- © See Witnesses (8) 
SRAQH. À 
e The þayment ofa debt incurred on 
` account of the——of a father, is in- 
. cumbent upon 2 son, whether of age 
or a minor, or a posthumous child... 
See Hindoo Law (8) ° 


Judge% (3) 


-9 


34 


4 
e $ « ` S S 
z: - 


eg 


Succession. 
- (1) A nephew of the whole blood takes ® - 


See Tee e vm ` sie 


è , STAMPS. l l E 
` (1) The mere omission to stamp: a copy of . 


a document, does not justify the `, 


dismissal of a suit.of which the ori- 
ginal is the basis ` 


(2) In a special~appeal made ‘on the 


ground that respondent had. ap- ` 


pealedin the Itower A ppellate Court 
upon an insufficient stamp, it was 
held that such an -objection-should 
have been taken by that Court, and 
the special appeal was dismissed on 


condition of payment of the deht." a 
i Jel e 


cient stamp duty 


recedence of a nephew of the 
alf-blood, in a joint undivided 
Hindoo family, as heir to their ie: 
ceased uncle o ee 
(2) Any Hindoo,- whether gover ned ei? 
the Bengal rule of—~or not, possesses 
a power to bequeath an'estatg by 
will, co-extensive with his power 
over the estate in his life-time 
(8) Before female heirs oan be excluded 
_ from .succession to a husband or 
father under the Mitakshara, on the 
ground that the estate was joint, 
it must be shown to have been so at 
_the time of his death 
(4) Whether an uncles ehare is taken by 


49 


, 401+ 


"18 
+ 


mere survivorship, or by inheritance p 


if a nephew takes it on the 
of their having been joint in éstate, 
he “succeeds to” and “becomes 
Sntitled to the effects gf” the de- 
ceased within the meaning, of Act 
XXVII of 1860 on 
in Bengal, in default of son, grand- 
son, great-grandson, or widow, the 
unmarried daughter succeeds in 
préference to the married daughters, 
and should she subsequently marry 
and die leaving male issue, her son 
will succeed to the exclusion of the 


ound e 


gl Warvr-Counrsk. 
Wow, 


. 139 
- (5) enor Ine to the Hindoo Law current 


married sisters and- their male issue 147 


(6) Under the Mitakshara? in default of 
all heirs, a brother's grandson can 
succeed ge 


- (7) According to the Mitakshara, a maiden 


daughter does not succeed to her 
father in preference to her paternal 
uncle "e 


Suit. 


A person,, suing ge establish title tg 
immoveable property, need not also 
sue to set aside a decree endtr 
Section 15 Act XIV af 1859, nor 


should his suit be set aside, because, 


the boundaries, im his plaint differ 
from those in the decree a 


SUMMONS. S 


(1) Every—not actually served, must te 
stuck up on the house in ’ which de- 

- fendant or respondent is dwelling ; 
and, if he canifot be found, it shou d 


D al 
©. e . p 
- . 


158 


we 197 


aia , 268 


¢ 










_. order as tó the mode of service ... 13 
et A—on a witness should not be affixed 
> on-his residence ` the proper course ` 
_ is prescribed in Section 156, C. C. P. 126 
‘Survey-Awarp. i 
e _ -To constitute a—, there must bea dè- 
cision on a contention, afteret pro- 
. per investigation mto the pointg at 
e ‘sue wë olf” 
Survey-Mar, aoo 
(1) A E in possession may sue $o 
set aside a — 267 ` 
e Q)A— is not _ conclusive evidence of 
possession | wee 20. 
e j d i 
Tenancies. See Zemindars (2) É 
Teanerpr or Bug, ` See Arbitration (4) 
‘TRANSERRBABLE TENURES. e 
` A custom as to the trarfferableness of 
khoodkhast jates need not"be abso- 
lutely invariable’ ` .. ave 190° 


INDEX (CIVIL RULINGS) S 


V e 
so 
. 


” 


Suupons.—( Continued.) ©, 


‘be returned to the Court: for an 


Teesrasse See Rights (2) ° 


TRUSTER. 


An appointment as manager by the—- 

'e fa Mahomedan religious endow, 
e ` ment, is. not effectual beyond the 

' incumbency of the nominator 


. y. 


VARIATION on, Cram. See Admission (2) 


Versa EVIDENCE. 


See Evidence (20) 


+ 


W. 
‘See Rights (4) 
_ (1) A purchaser,from a Hindoo —, who is 
eè — Stillliying, is entitled to possession, 
whether there was necessity for the * 
sale or not  . 
OG A Hindoo — who leaves her husband's 


family for, no improper purpose, 


a e does not thereby forfeit her right 


to maintenance 

(3) Effect of a reversioner’s attestation, as 
‘a withess, to H conveyance by a 
Hindoo — 


XVit 





217 


36 


37 


52 


* déi A decree against a "Hindoo — for ae 


_ loan to pay Goterament revenue, | 
e is binding on the peversioner > 
(5) A reversioner cannot sue to dispossess 
a Hindoo —, or a pifrchoser holding 
, andar her, though he may sue for 
a decidration thet a sale by the — 
is invalid as emade without legal 
- pecessity ` ` ave 
Zo? Lise sale of the rights’ and interests of 
a Hindoo — in the property left 
KA her-husband, convéys.an interest 
the estate , only during the 

_ widow's lifegtime 
(7) Where a party sues to. set aside a sale 
by a Hindoo — as -fraudulent, he 
eanhot raise the question of neceg- 
l Site wes 
(8) The mere fact of a sale istahar having 
e been issued” about the time of an 


4 e 
è. S EC 


id. 


222 


303 


305 
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xviii - INDEX, (CIVIL RULINGS.) Ee 
H N ý + 
Winow.—( Continet.) WE Witrnesses.—( Continued.) 
alienation by a Hindoo —, is no mined;but when an objection is made 
evidence of necessity nn 3883 |- in special appeal that the Judge be- 
See Ancestral Property (2) > , * low has omitted to examine certgin 
WITNESSES. —, it ought to bé shewn that their 


' (1) Every. Court is.bound to rer.der all 


(2) Where a Judge, without reference to 
s interests or "` facts, refuses to coerce - 


reasonable assistance to a party to 
enforce attendance of — 


vow 


plaintiffs’—to attend, on the ground 
of its inability criminally to punish 
for non-atgendance, High Court 
may remand the case with directions 


that plaintiff be allqwed te produce” 


his evidence 


(3).Where a day has been fixedefor hear- 


e ing —, a Court is not competent to 


decide the case before that day in 
the absence of the—, on the ground 
that. no amSunt of—would be believ- 
ed e ig wg 


e (4) It is not incumbent bn a Comt o giv 


Such detailed legal reason, as to 
satisfy the applicant, for its refusal 
to comply with an application Lo 
enforce the attendance of a party 
to a suit as a witness e 


, (5) Where a summons is returned on the 


ei Ae 


day of hearing, with an endorse- 
ment that the witness dinnot be 
found, the party who had applied for 


the issue of the summons cannet be. 


expected to show that she witness 


- was material or had absconded `, 


‘(6) It 


is not the business of a Court to 
determine what—shall be examined: 
the selection must be made by the 
parties themselves whe must call 


‘upon the Court to examine as they 


(7) A 


may offer D 
Court is not bound to issue a pro- 
clamation against dbsent —, where it 


1¢ 


H 


65 


£ 


evidence would have been material 
See Evidenee (21). 
See-Summons (2) 


WRITTEN STATEMENTS. 


Plaints-and — should be subscribed 


ib. ty? 
‘| ZEMINDARY DAKS. 
ZEMINDARS. 


/@ zemindar bad no power before the 
* _ Permanent Settlement to grant a 
* tenure rent-free, or ata less rent 


c) 


ethe legal rights of that other 


and verified by the parties in person, 
without regard to rank or station, 


- except for good cause shown Ges 


Z. . 
"See Putnee (2) 


than. the share of the produce pay- 


exble to Government for revenue, 


“nor had he power to grant jagheers 


TF @) A zemindar is competent to grant a 


tenancy to one person over the head 
of another, without interfering with 


Zoe Pesperg, 
(1)°A mortgagor who has granted a — 


kd 


is not satisfied thet they are ma~ ` 


terial, or that (Bee had really ab- 
-sconded ! ei 
a general rula, all the — brought 


forward Mr a party, should be exag ` 


r 


lease, can.see to recover possession 
of his lands before the expiry of the 
ferm fixed by his lease, on the 
ground that the mortgage-debt has 
been satisfied by the mortgagee’s 
receipts while in possession . 


(2) In the case of a mortgage by a — lease, 


the mortgagor is entitled to an 


121 


account Tom the mortgagee, not- - - 


withstanding an express stipulation 
in the lease that the latter shall 
not be liable to account 


(8) A zur-i-peshgeedar is entitled as 


against purchasers from the grantor 
of his — lease to hold possession of 
any village eovered by his lease, un- 
til his lien on it is satisfied gës 


ib. 


= 


122 


ef. 


(CIVIL RULINGS.) 











A. 


Abdool Gunnee vs. Nyamuttoollah 
Abdoo] Kureem vs. Meah Jaun — 
Abdoollah os. Oomed Ali .. 321 
Abdoor Ruhman vs. Kisto Lal Ghose . 225 
Abog Mahomed vs. Kishen Mohun Surmg... 290 
Achumbeet Lal vs. Radha Kishen .. 161 
Achumbeet Roy vs. Salabut Roy ..°160 
Ahmed Hossein Jan vs, Shurbanund aware SE 
Ahollya Blai Debia vs. Luckheemonee Debi 7 
Aloksoondry Goopto vs. Horo Lal Roy 
Aman Ali Chowdry vs. Kasim Ali , lg, 
Ameer Ali vs. Bhobosoonduree Debia ge 116 
Ameeroonissa vs, Chapman , 108 
Amjudee Begum ze, Ahmed Hossein 314 
Anund Moye Dossee vs. Kalee Ko&mar 


50 
ee 988. 


, 287 


Rokheet ` a. 18 
Arhunt Doss vs. Muthoora Lal *. 195 
Ashruffunissa Begum vs. Keanum Jaun `. .285 
Asudoodeen Hyder os. Abdool Kureem .,. Lg 

BR pS e 
Balum Bhutt vs. Bhoobun Lal n 78 
Bamun Doss Mookerjee vs. Rprojokishore 

Mitter 130 
Beera Boodho vs. Koylash Chunder N undee 99 
Bebaree Lal vs. Modhoo Persad en 69 
Beharee Sahoo vs. :Ajnas Koonwar 86 
Bhoobun Moyee Dossee vs. Kishoree Dossee 235 
Bhoop Narain Sing vs. Keramut Ali — 99 
Bhoopal Chunder Biswas vs. Mahomed Maor 

lah ... 286 

-Bhoorun Koer vs. Sahebzadee 149 

Bhugwan Chunder Bose vs. Bindoo Bashinee e 
ossee 285 

Bindoo Bashinee Dabee vs. *Pearee Mohun 

Bose ` . 312 
Binode Ram Sein os. Deputye Commissioner, 

Sonthal Pergunnahs +. 120 
Bisram Sing vs. Indurjeet Koonwar `> 3 
Bissonath Sing vs, Brojonath Doss ` ua 280 
Bodh Mul vs. Gouree Sunkur e .. 1B 
Bogooa Jha vs. Lal Dos? e 36 
Brindabun Chunder Sbaha.vs. Janee Bebee., w 312 
BrindabuneDoss‘vs. Juggodessuree Chowdrain 165 
Brojehder Roy’ Chowdr 'y vs. Juggurnath-R®y 147 
Brojo Bhookun Lol Awnstee vs. Mean Jahan 

Koonwar -,115 
Buzl Ruheem vs. Sreenath Rose . 178 
Bydonath Ojha vs. Gopal Mul . $ 170 

C. ` 
Chand Mean vs. Khandkar Ashrutoollah E - 89 
Choonee Lal Misser vs. Patroo Den =: Sw. 919 
Chotin Bibee.vs, Ameew Chund , "108 


Chunder Coomar Roy vs.KureemBux Chow der 137 


"] Chunder Coomar Roy vs. Pearce Lal Banerfee 


-” 


Chunder Kant Roy vs. Gopeente Debea 

Chunder Kant Surmah vs. "Bungshee Deb 
Surmah 

Chunder Kulla Dossee vs, Jotendro Mohon 
Tagore R Se 

Ghunder Madhub Chuckerbutty vs, Bisses- 
suree Debea H 

Chuttur Sing vs. Gobind Doss, ee 

Collector of “Bograh vs, Shama Shunker Mo- 
joomdar ven 


II 


Data Llurukwan Sing vs. Oodoy Chand Pyne 2 
Dhusun Lal Pandey vs. Indur, Chunder 

Babtio wt, Sl 

Dooklfoo Pasee vs. Mahomed Hossein 93 

*Doorga Churn Mullick vs, Bhoormon Manjce 495 

Dukheena Mohun Roy -‘Chowdry vs. Kashee- 5 
3 


wea 


natb Chatterjee 
Dwarkafath ie Biswas vs. Muddun Mohun 
® Chuckerbatty ` wm 292 
 -& : 
Erskine vs.oManick Sing see 10 
ze da 2 EF. 
Fuz ul Mahomed ? Mundul vs. Ba Coomaree + 
ebia ` we AQ 
A G. ae 
Gholam Hossein Chowdry vs. Setabah Be- 
gum =e ve 38 
Girwar Narain Sing vs. Regnaud Sahee... 163 
Gobind Chunder Shaba vs. Abdool Gunnee 41 
Gobind Chunder Shaha vs. Kishen Ohunder ` ` 
Shaha nn 110 
Gdbind Mohapattur vs,eMadhub Persad " ` 
Pundit 211 
Gobindnath Sandys! vs. Rafi Coomar Ghose 21 
Gobind Pandey vs. Heemut Bahadoor oe 42 
Goburdhun vs. Tefail nn 190 
Golab Sing vs. Ram Buddun Sing , 127 
Gooroo Churn Sircar gs. Koylash Chunder 
e Sircar 93 
Gooroo Persad Roy vs. Bykunt Chunder 
Roy ° 82 
Gooroo Persad Roy vs. droen Persad Te- 
ware 58 
Gopal Chunder Manna ° vs. Gour Monee 
Dossee . 82 
Gopal Doss vs. Giesdhniet Doss ~ we 13 
Gopalpath Tewaree vs. Bhooya Oranoo ` — . 137 
Gopeenath vs. Jeetun Kooer . aes. OT 
Gopeenath Paul vs. George 7 
Gossain Sheo Suhaye Geer og, Mohadeo Su- - 
` hiye s.: woe 294 


Kumalooddeen Jha vs. Sreekishen Thakoor. 94 
Huronath Roy ys. Jogender Chunder Roy . eil D Kumola Pershad Narain Sing vs. Nokh Lol 
Han Pola Roy vs. Ram Churn Sing e d *314 Sale 80 
uro Pershad Roy vs. Ram Lochun 148 
Ee Ee E EE Kurreem Chand Gurain vs. Oodung Gurain 158 
Kader . sd L. 
S L. Re Lalchand Doss vs. Sbikeer Mahomed _... 67 
afeh Khan ve: Mabou R kanan , %48 Lifthmun Pershad vs. Dabee Pershad a. 90 
Isgur Chunder Chowdry vs. E E ; Lukhun Sing vs. Nuffur Sing SC 
Abmed 7d elnteefun vs, Menn Jan kW ve ES 
Issur Chunder Roy vs. Ve Chunder e M. ä 
Dutt sis MacIver vs, Sungeshur Dutt Koonwar , 95 
_ 9 Mahomed Abed vs Jumal Reza eo, 299 
i Ja@ubendur Roy vs. Kumurooddeen se 310 | Mahomed Aujib vs. Gouripersad Shaw... 6l 
danken Bullub Sein os. Mohima Runjun Roy Mahomed Azeem vs. Raesooddeen lil 
` Chowdry an Mahomed Faez vs. Oomdah Begum en D. 
Jhisoman Koonwur-vs. Roopnarain Sing ... 165 | Mahomed Hatim vs. Jumeera Bebee .. 188 
SE Koonwur vs. Gowrie Byjnath Sahee TT Mahomed Hossein Ali vs. Bukaoollah SA 
' Ing one » d `a 
Jownhir Lal vs. Tekeit Pookorain Sing , 252 Gees E , 267- 
Joychunder Sirdar vs. Ramchurn ` ne 825 leMahomed Waris vs. Hazee Emamooddeen ... 173 
Joykissèn Mookerjee vs. Hureehur Mookerjee, 289 | Mahomed Wayez vs, Sugeeroonissa .. 38 
Joymungul Sing vs. a S — 246 Meer Bahadoor Ali vs. Suneechuroo . 187 
Jughun vs. Muksood Ali 97 | Moheeooddeen Ahmed vs. Elahee Buksh 277 
Jugodumba Chowdraig vs. Ram Chunder Deo ;, | Mohendronauth Ditt vs. Koylash Chunder 
Bukshee wwe BZ Dutt. we. 245 
Jugo Jewan Lal vs.°Rughoonath. Kopat 197 | Mohesee Lal vs. Christian i. 250 
Jugurnath Chatterjee. ii Gordon, Stuart Mohesh Chunder Moiter vs. Boloram Moiter 94 
and Uo. ‘+ 361 Mohesh Chundet Shah os. Shoshee Mookhee ` ` 
Jugegurnath Sahee - Deo. vs. Heera Ram „° Devin 196 
Chuckerbutty `. ` e e 043! Moh@h Chunder Shomaddar vs, Huronath 
K. ° oo Acharjee s 179 


è.  Mozoomdar 164 


Kat e K 
XX 
Gour Chunder PTEE vs. Tara Monee sa 
Goyeroment vs. Khetoo Dutt 


Gray vs. Anund Mohun Modftre < 108 
Greedharee Lal Roy vs. Soonder Bibee s. 187 
Gudadbur Banerjee vs. Government » 326 
Gudadhur Koondoo vs. Ram Koomar Bose... 155 


Gujadhgr Mowar vs. Zinda Mowar 


Gunganarain Bhutta vs. Collector of Midna- $ 


pore wee 47 

Gunganafaiu Ghose vs. Haradhun Ghose .. » 157 
. H. 

Haradhun Dey vs. Ham Doss Day we 15 

»Haradbun Nag vs. Issur Chundey Bose ... 222 


Heera Chagd_ Banerjee vs. Banee ‘Madhub 
Chatterjee enn 29 
Heeranund Sahoo vs. Ozeerun 3 eae 
Holee Isam Doss vs. Mihee Kam Gogooee ... 
Holodhur Sungiree vs. Gunesh Sonthal `, 
Hureebuns Burhal vs. Joy Kishen Mookerjeb, 92 
Hureehur Mookerjgdus. Teencouree Dossee 170 
Hurish Chunder® Roy vs. Projosoonder 


Huro Chunder Ggoho vs. Guddadhur Rooidos 183 
Huro Chunder Turkochoramonee vs. Weg 
Chunder Roy .. 286 


Kaleé Churn Dett vs. Modoosudun .Ghose 86 

Kalee Coomar Nag vs. Kashee Chundes Nag 180 
Kalee Kishore Chatterjée vs. Luckhee Debia 172, 
Kaleg Mohun Deb Roy vs. Duununjoy Shaha 51 
Kanhya Lal vs. Mahadeo Sing vee 298 
Kenaram Kuletah vs, Kana Kuleetah , 292 
Keenoo Sing Roy vs. Eshan Chunder Roy .. sos 218 
Ketal Gain vs. Nadar Mistree 168 
‘Khelut Chunder Ghose vs. Tarachurn Koon- . 
doo, as 2, 269 


e 





TABLE OF CASES (CIVIL RULINGS.) , a 


Kagtoo and Wah Ngwai vs. Ko Pay Yah... 254 
Koylash Chunder "` Mookerjee vs. Shoroop 
Chunder Putwaree 


Gopal Shaba vs. Kasheenauth Shaba 66 
Puddo Lechun 


Kristo 
Kristo etrea Dossee vs. 


Mytee — 288 
Ktllyanessuree Debia ws. Dwarkanauth 

Surfha Chuckerbut 115 
Kulyan Chürn -Mookerjee vs. Bipro Churn 

Purail oes 321 


Moheshut “Buksh Sing vs. Ganaa age 245 
Mohima Chunde? Biswas vs. Nilkomul Ghose 239 
Molsun Ah oe, Leknam Sing ... 131 


Mohsyn Ali vs. Nazurt Ali ww “35 
Mohon EES Dutt vs. Fukeer Chand 7 
ao. 122 


Mach Lu Misser vs. Sheo Soondure& Debea 297 
Makoond Narin Deb pe, Mooralee Mohun 91 
*Monohur Mookerjee vs. Aoykissen Mookerjee 315 
Mookta Ram Paul os. Kalee Komul Roy ... 234 


Khemunkuree Chowdranee vs. Beerchunder 
Jaobraj i .. 56 
Khoda Bux vs. Kureem Bux 138 
Khondkar Newazash Hossein vs. Woozm 
, loonissa , 249 
Kishen Bullub Mahtab - vs. Roghoonundun 8 
Thakoor » 305 
Kishen Coomar Sein vs. Ram Coomar 
Shome 87 
Kishen Dhuyg Surmah vs. Ram Dhun Chat- 
terjee 235. 
Kisto Moyee vs. Prosunno Narain Chowdry 303 
Keolodeep Narain Sing vs. Mahadeo Sing ... 199 
Kora} Koonwar vs, Komul Koonwar . 34 


ek? 
` Kripanath Tullapattur os. Bhashaye Mollah 105 


a 
a D i ef 


, TABLE OF_ CASES 


Morno Moyee Debea vs Bheem Coomas 
Chowdry . 281 

Motee Roy vs, Nadur Ali Khan > 180 

Motee Sahoo vs. Forbes . a 278 

Mothoor Chunder Kurmokar vs. ‘Manick, 

e  Chunder Bungo 192 

Mothoor Mohun Paul Choidry vs. Shurroop 
Chunder Paul . 291 


D SC? g 
(CIVIL. RULINGS.) xxi 


t R. e 
Radha Binode Chowary vs. d ge Shurnokar 300 
adha Gobind Shah vs. Chundernath Doss 

Shaka ; .. 30L 

Radha Kissen Manjee vs. Ram Mundul ` — 147 

Radha Kissen Sing vs. Bishumbur Sing , 130 

Radha Mohun Dutt os. Bissessur Bannerige 90 

Rajessuree Koonwar vs. Indurjeet Koonwar 1 


Muddun Gopal Thakoor vs. Ram Buksh Rajkishoree Dossee “vs. .Buddun Chunder 

Pandey 71, Tél “* Shaha ` ve 298 
Muddun Mohun Tewaree vs. Joy Koomaree 296 | Rafkisto Roy vs. Beer Chunder Jopbraj €. 308 
Muksood Ali vs. Waris Ali — 97) Rajnarain Dutt vs. Gour Monee Dossee .. 219 
Muneerucddeen vs. Mahomed Ali sei ef? Rajnarain Sing vs. Dowlut Sing Aë 
Munnoo'Beebee vs. Nund. Kissore Lal aw: 571 Rakhal Doss Movkerjee vs, Shurno Moyes, 100 
Munneoo Lal os. Reet: Bhoobun Sing van £83 [Ram Bromo Pandsh vs, Kathinee Soonduree 

N Dossee À » 295 

e ` S á ; *Ramchunder® Chuckerbutty vs. Gooroo 
Narainee Burmonee os. Tarinee Churn- Churn Chuckerbutty 805 

Singh 0 | Ramghunder. Dey vs. Kishen Mohun. Shaha 68 
Narainee’ Kee ng, d oogul Kishen Roy 309 Ramdhone Mookerjee VS, Monee- Kornica 
Naser Ali vs. Tinoo Dossia ese Debea , 266 
Nawab Nazim of Bengal vs. Raj Coomaree ' ‘© | Ram Dhyan Misser os, E Roy ... 155 

Debia * ,, 118 | Ram Gopal Roy vs. Ram Tonoo Chatterjee 890 
Neelanund Sing vs. Nussub Sing ' e 80 | Ramessurnath Sing vs. Hure Lal Sing su: 87 
Nidha Chowdry vs. Bundha Lal ‘Thakoor .,. 289 | Ram Kant Pandey vs, ‘Guneshee Koonwar.,, 47 
Nilkanth Surma os. Bishen Bashee ... 322 | Ram Lochun Patuk vs. Kanhya Lal ` — e 84 
Nilkanth Surma vs. Soosila Debia 324 | Rammonee Dossee vs. Pearee Mohun Mo- 


Nilmonee Bannerjee vs. Shurbo Mësch , 
.Debia ` 14 
i Sing Deo vs. Gordon, Stuart? & 
= wer 162 
Nilmonee Sing Deo vs. Government n. 121 
Nobin Chunder Roy Chowdry ‘vs. eRadha s d 
Pearee Debia 17 
Nobin, Chunder Sahoo vs. Suroop Chunder ` 
Doss we 828 
Noronarain Roy vs. Neemaee Chand Neogy... 
Nowruttun Kooer vs. Gouree Dutt Sing .. 
Nubo Kishen Roy vs. Gobind Chunder 


193 


- Sein as 317 

Nund Coomar Mundul vs. Gayetra Dossee ,,, 323 
i O. 

Ojoodhya Pershad Sing vs. Ramsurn. 77 


Omul Chunder Chaklanuvis vs. Debeeoodden 318 
Onoop Chunder Paul os. Ekkowree Sing .,. 16 


Oodo Puramanick vs. Simson re | 
Oojulla Koomaree Dhujontonee Debia ùs. 
Gholam Mostafa Khan ` ` 60 
Opendro Narain Ghose vs. eBajpayee Rajah 
Keshub Chunder Deb oe Zë 
; o i> oes 8 
Pareshnath Misser vs. Bundah Ali rove 182 
Paro Bibee vs, Guddadltur Rannerjee ... 198 


Peter vs. Dufour 92 
Pezerooddeen Mahomed vs. Hureebur Moo- : 

erjee ee ©. Më 
Phillip vs. Nund Coomar Bannevjee we 156 
Pitum Koonwar vs. Joy Kishen Doss , 101 
Poorno Chunder. Doss vs.eSreenath Goopto 173 
Poorun Sing vs. Kasheenath Sing s, 20 


- Premchand Roy vs. Becharam Mookerjee `. $ 126 


. Pritima Seonduree Chowdrain vs. Anund: 
Coomar Chowdry . 433 
Progunno Coomar Sein vs. Barbosa 23% 
Punjum Sing vs. Ameeha Khatoon e g 
d D 


: Sufuy Ali vs. Bussuroolla 


goomdar ` ` e 325 
Ram Onoogroho Sing vs. Montorun oo. 228 
BRam Pershag Sookul vs. Rajender Sahoy ...°262 , 
Ram Soonder Geeks vs. Ram Shurun 

Mookerjg ws 25 
hn SC Sing vs. Kashee Roy sen AT Oe. 

omun Kishef Dey v$. Kadir Buksh s. 79 
Roopuh Sing vs. Ughorenath Sahee ww $63 
Rugho 


oobur ing vs. Hurree Pershad we 75 
Rungo Monee ebia vs. Rajcoomaree Bibee 197 
Rutnessur Pal SE vs. Dhununjoy Shik- 


“dar ` owe 18 

S. e 

Saefoollah Khan os. Luchmeeput Sing ,,, 154 

Sanoo vs. Government of India 311 
Seetaram Mookerjee vs. Ramnarain Mooker- i 

jee g ve Al 

"Beetul Sing vs. ‘Sooraj -Buksh Sing ` .. 318 


Shamachurn Audhicaree vs. Roop Doss... 68 
Sham Bagdee os. Fuckeer Chand Bagdee’ ... 
‘Skewab Sing ve. Asgur Ali - ~ 267 


Shibo Chundér Bananas vw. J uggut 
Fara Chowdrain nn 64 
Shibo Doorga Chowdrain vs. Hossein Ali... 218 
Shib Ram Lal vs. Rajcoomar Mitter ww. 48 
Shoodanund Mehaputiur vs., Bonomalee 


Doss Motfapattur e; vs 
Shookhoda Debia vs. Bishawbbur Shaha ... 46 


Shosheee Bhooshun Dutt vs. -Chunder 
Coomar Roy . we. 4l 
Shufamut Ali vs. Monohur Dosg vee 299 


‘Shurnomoyee vs. Luchmee Put Chutter Sing 
Siddhessoree Debia vs. Dipobundhoo Koondoo 65 
Smith vs. Kishen Chander Roy Chowdry .. 79 
Sreenarain Berah v$. Goroo Persad Berah 9 
Sreenauth N Nag Mozoomdar vs. Mon Mohi- 

nee Dossia - a 35 
Sreenath Surmah vs. Bishonath Suitmah 
Sristeedhur Sawunt vs. Romanath Rokhet.,. 58 
eer , 328 


D 
e 


+ 


xxii 





TABLE OF CASES (CIVIL RULINGS.) 


Suheeooddeen vs. Luclmeeput Doogur `. 112 
Sujud Ali Khan vs, Kasheenath Doss « 18] 
Sukeenah Banoo vs, Horo Churn Dua ... 34 
Sulabut Roy vs. Achumbeet Roy Aw 160 
Sunkur Dyal Sing vs..Purmessur Dyal Sing 44 

ON 

Tabira ge, Government ws 128 
Taramonee ebia vs. Shibnath Tallaputtur... 191 
Thakoor Çhunder Poramanick vs, Ramdhone 

-_ Bhuttacharjee . es 228 
Tilukdharee Sing vs. Somoodha Sing we H 


D e 
a "4 
LI 
LU 
© * 
& 
e 
@ 
* 
D 
i e 
p 
LU 
® 
e = 
LJ 
@ * 
: + 
k 4 
© 
o 
ki (J 
+ 
Li s 
s 
* 
+ 
@6 y 
= 
+ @ 
e 
4 
KM D 
s D 
a D 
+ 
e Ld 
d e 
A 
D L 
o 
2 
a E] 
e@ 
be e 
D 
+ 
ei 
dé e 
e ® 
© a 
s 
e 
* 
4 
e 
+ + 
EI e H 
LU 
* 
t 
e @ S 


3 ` e 
ba 
Toolsee vs. Mohadeb Raot e, 197 
‘Toraboodeen vs. Shamkant Banerjee ` wee 249 
Tukee vs. Khosdel Biswas : ... 157 
-1 Wise vs. Poornima Chowdrain — 129 
` | Woola Gowhur vs. Rukh Begum — Lë 
Woomesh Chynder Goopto vs. Rajnarain 
Ro . 168 
Woomesh Chunder Mookerjee vs. Bisses- 
suree Debija . 8 
MA GË Saeedun An, 240 
ER 
e ` je 
= f 
o Si 
S i: 
@ 
D d 
wie 
d : 
° a 
e 
SE e 
A 
L] 
a @ 
` ( y 
$ Š 
e "e 
e ER 
0. 
g é 
e 
e Kl 
g : 
a. d 
e e 
$ j $ i a 8 


- J 


NDEX 
‘(ACT X RULINGS) `- 





À, 
Act 1 oF 1848. See Auction- Purchaser. 





Aer vit oF 1859, See Code of Civil Procedure. 


Act x or 1859, : 
(1) A suit to set aside a collusive decree 
ës for rent under which ‚plaintiff was 
ejected and his crops seized, ie not 
a vase provided for by Clause 7 
Section 23 ee 
(2) Where a plaintiff sues not under Sec- e 
tion 8, but under Section 17, he is 
bound to prove the rate he claims, 
failing which the Judge.need no? 
order the Ameen whoemeasured to 
fix the rates ue 
(3) A decision under—is not finalin a 
mere suit for ejectment under Clause 
° 6 Section 23 or Seetion 25, whjch 
`. depends on the question of posses- 
sion and illegal digposgession only.. 
(4) Clause 1 Section 23 contemplates suits ẹ 
for delivery of 
possession only ka 
(5) With reference to Sections 22 and 78, 
a decree for an unconditional re- 
. entry cannot be given against a- 
farmer sin 
(6) Section 78 applies to suits for eject- 
ment and cancelment of lease, not 
only on account of non-payment 
of rent, but also on account of a 
breach by the ryot of the conditions 
of his contract sa 
(7) The meaning of Section 92 is that no 


execution shall issue upon a decree, œ 
unless a proper application be made 
within 3 years fronf the date of the 
decree .. 84 
(8) The word “ Collector’ in Section 140 ` 
Act X means the Collector or 
. Deputy Collector who makes the 
final decision from which the limita- 
ae ts -tion of one year for quing in the e 
Civil Court tô esteblish title, will 
begin to run . e. 102 
Settion 4. See Enhancemen (10) 
Section 4. See Presumption fe: 8 
Section 5. See Occupancy (4) 
Section 6. See Limitation (8) . 
Section 13. See Netice (3) 
e Section 15. See Enhancement (1) ° 
Section 17. See Enhancement (7) 
Secfion 17. See Hacess Land (3) 8 
“Section 17. See Jurisdiction (7) w 
e e Section 17. Seg Notice (1) - e 


- Section 22. See Cancelment. 


D 
+ 2 


18 


Act x oF 1859.—( Continued ) 
Section 23, Cl. 6 Sæ Jurisdiction (9) 
Section 29. See Estoppel (1) 
Section 27.° See Jurisdiction €16) 
Section 33. See Limitation (1) (2) 
Section Ap. See Revival. 
Section 65. See Issues. 

> « Section 73. See Locul Investigation (2) 
- Section 77. See Appeal (1) (3) 

Section 77. See Limitation (5) 

Section 78. See Ejectment (2) 

Section 92. See Appeal (2) 

Section 108. ‘See Jurisdi@tion (13) 

Section 140. See Procedure (2) 

Section 151. See Full Bench Rulings e 

. oy 5 Judges (3) 

Act fxm oF 1861. 

Section 34. See Execution (1) 


é 
e 


‘| Acr vi (B. œ) or 1862. 


44 


pottahs by fyots in e 
— Dë 


64 


. (1) Under Section 9 the proprietor who can 
es claifh to measure must be in 
*possgssion, and Collector’s decision 
is final only as to possession Sic 
(2) Sections 9 and 10 do not bar a Collect- 
-  ow’s jurisdiction to allow a measure- 
ment where the-proprietary right- 
is cogtested, if the party seeking 
his aid i$ in receipt of the rents ...° 
Section 9. See Jurisdiction (6) 
Section 10. See Measurement. 
AGENCY. See Appeal (5) 


See Limitation (1) (2) (8) (4) _ » 
ib. | ALLUVIAL LANDS. °. 


(1) Section 4 Regulation XT of 1825 pre- 
scribes that the right to the ogcu- . 
pancy of accreted fond is with the 
owner of the payent mehal or sub- * 
ordinate tenure as the case may be, 
and provides fow the payment of 
revenue or rent if payable under 
law or usage S es 
(2) When genie to enhancement at the 
neighbouring fates, are’entitled to 
deduction Dër collection charges, 
* and talookdaree profits oe 
(3) Ia suit for enhancement in respect 
to an accretion, plaintiff is not 
- gbound to show established talook- 
daree rates; but if entitled to'en- 
hance, ought to obtain a decree for 
enhancenjent at a rate: proportion- 
ate to that paid for the parent ten» 
ure ; 
APPEAL. 
(1) An—lies to the Judge in a suit for rent 
e below 100 Rs„ in which a third 
> s 


+ 


48 


ib, 


85 


ed 
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INDEX: (ACT X RULINGS.) 
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APPEAL. —{ Continued) 
arty intervenes under Section 77 


e Act X, if the Deputy Collector , 


* decides questions Of title, 


- (2) No — lies to a Judge from an order | 


of a Deputy Collector in execu- 
‘tion 
. (3) An—lies to the Judge where a thir 
‘party intervenes, „and the Deputy 
„Collector substantially determines 
: the right of the zemindar to distram $ 
for the rent due 
(4) The refusal of an application by 
plaintiff to withdraw his suit, is no 
ground for special— * die 
(5) When a suit against an agent and 
his surety is decided ae the 
- former alone, and plaintiff appeals 
* to make the latter liable, the Appel. 
late Court cannot reverse the 
decision ‘ag against the agent, be-- 
cause it dl, not proceed on grond 
common: to both defendants 
See Full Bench Rulings by 5 Judges 
See Jurisdiction (5) > 
See Revival. l 
Assessment. See Rents (5) 
AUCHON-PUCHASER. ; ; ° 
The rights of an—under Act I of f845 


H 
zs > 


D 


B 


Buacparre. See Occupancy (1) SCH 
*, BREACH OF Contracr. See Full Bench Rul- 
ings by 5 Judges (4) e = 

S R C, 


CANCELMENT. ee 
The right to cancel a lease for non- 
payment of rent, by 4 lease-holder 
not having a permaneat br transfer? 
"able interest in the land, being 
given by Section 22 Act X, need 
not be provided for in the lease... 
See Act X of 1859 (6) 
Cause or Action. See Full Bench Rulings 
by 5 Judges (8) 
Cope. op Civic PROCEDURE.  » | 
(1) Section-185 ig not" complied with by a 


absurd or ridfculous without giving 
reasons tee 
(2) It is not imperative on, but-discretion- 
ary with, she Court under Section 
170 to give a decreg against the- 


D 


A 1 


4 


(5) 


party who fgiled to atend as a- 


witness after summons 
Sections 187 and 188. 


ae 


1 Ki 
Gee See Jurisdiction (17) *° e 


COMBINATION. « ae 

When ryots combine to withholds from 
the landlord, information’ requisite 
to enable to collecte his due rents, 
one suit may be brought against a 
number of them under Seetion 16 
Act VI (B.C.) of 1862 for mea- 
surement-by Collector of the tenure 
of each 


IL 


j ` D. 


Damaces 
_ Under Section 10 Act X are recoverable 


only in respect of mdney 
Dag as rent 
See Jurisdiction (11) 


actually 


8 | DECLARATORY Decrep. 


24 


"| EJECTMENT. 


82 


47 


Court pronouncing a plea to be, e 


21 


are modified by Section 1 Act X — 102, 


Y 
E 


e — on the part of the person ‘entitled 
to receive the rent - ` 
See Aci X of 1859 (3) (6) 
See Auction- Purchaser. 
- See Excess Land (4) 
. See Jurisdiction (9) T 
ENHANCEMENT. 
(1) A talookdar who has paid an unchang- 
ed rent from the Permanent Settle- . 
ment is protected from — under . 
Section 15 Act X, notwithstanding 
the zemindar’s right to enbance 


5 


See Execution A f 


- See Enhancement (6) (11) 

See Full Bench Rutings by 5 Judges (8) 
_.. See Jurisdiction (18) - S 
© See Notice (2) 


12 | Depoty CoLLECTOR. Sve Appeal (1) 


See full Bench Rulings 


Se by 8 Judges (5) 


(1) Dependant talookdars, re-admitted to 
temporary settlements for a certain 

a number of years, are not liable to— 

_ at the close of those settlements ... 

(®) Under Section 78 Act X, a decree for 
— must be conditional on the defend- 
ant not paying the decreed rent 
“within 15 days Së 
(3) When an Haradar has been dispossessed 
by his se-putneedar under a decree 

for arreirs of rent, previous posses- 

sion by a ,dur-jjaradar, claiming 

“inder him is no bar to the claim 

of the decree-holder to obtain rents 

¢ or kubooleuts direct from the cul- 
tivators,of hjs se-putnee oe 

(4) To bring a case of — within the juris- 
S diction of the Colléector’s Court, 
there must be some direct act of 


under a decree passed before that 

Act, in pursuance of which no steps 

were taken before the passing of 

. the Act towary the rent geg 

(2) In a suit to enhance, a decree cannot 
be given for rent at the ordinary 


we 


` rate A 
| , (3) Nature of, proof required to. be given 


by thé plaintiff in a suit Jor — , 
to enable him to start his case 

(4f In a suit for enhancement of rent on 
e the allegation that defendant hold’ 
land in excess of the admitted area, 

it must be shewn that the notice 
stated that such excess has been 

ə . proved by measurement $ 
(5) In a stit forrent at an’ enhanced rate, if 
ew plaintiff fails to prove servicg of no- 
` tice, instead of obtaining a declara-. 

tory decree with reference to futur 
years, his suit slfould be dismissed... 


K4 


Ki 
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26 
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ib. 


21 


23 


25 
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Ennancement. —( Continued.) 


INDEX (ACT X RULINGS.) ` 


& 
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(6) Ina suit for —of, rent the increase, ` 


according to the rule.of proportion, 
e should be calculated with reference 
to the former and present value, not 
of profits, but of produce geg, 
‘ (7) The inerease in the “ value of the pro- 
duce” alluded to in Section 17 Act 
X, refers not to accidental and ex- 
_ceptional high prices caused by 
drought and scarcity, but to an 
increase in the natural and usual 
value of produce in ordinary years 

(8) An intermediate holder’s rent shou 





a34 


not be-enhanced, so as: to deprive e 


him of-all reasonable profit Es 
(9) In a suit for enhancement’ on th 
round that the defendant pays a 
ower rent than that paid by ndigh- 
bouring ryots of the same class fog 
similar lands, the Judge should find 
specifically what rate is so paid, and 
decide accordingly 8 


kd 


(10) A ryot who was held liable, by a decree, 


of 1855, to pay an enhanced rent on 

the ground that he bad not paid an 
uniform rent for 12 years before 

the Permanent Settlement, ie not 
entitled, in consequence of the de- 

lay in the hearing of a portion of 

his claim, to a modification of the 
decree, because of the’ alteration in 

the law made by Act A , 

(11) A suit under Act X will not die for 
arrears of rent at enhanced rates, in 
conformity with an wnexecuted de- 

eree declaring plaintifs right to 

` enhance passed before that Act 


45 


vn #8) 


. -87 


. (12) The purchase ofa tenure at a sale for - 


` arrears of rent, gives the new ten- 

ant no right of — 

(18) In a suit for a 
enhanced rent, where, in spite of the 
deficiency of the crops, their value 

has increased owing to additional 

~ care and labor expended by the 
ryots, the Lourt must try and 


kubooleut at an , 


95 


. discover what the ryot is entitled to - 


as a set-off, and whether the zemin- 
. dar is not- entitled to some portion 


of the increased valie in the shape ` 


of enhanced rent sof 


Where a landlord in his notice of — 
styles the ryot's land jofedaree, and 
there is no question of the land be- 
ing so, the use of the word: “ khg- 
mar” fn some of the ryot’s dakhilas 


oa 


` cannot affect his status eo aSeto Me- 
prive him of his right of occupancy 
or of exemption from — suey 
See Act X of 1859 (2) 
See Alluvial Lands (2) (8) y 
See Evidence (2) (8) (4) (5) (8) * 
Ste Full Bench Rulings by 5 Judges 
= (2) (6) (8) _. ; 
© See Notice (1) (2) 


e 
106 


e . + isteffraree talookdaree rights 


any 4 (3 
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ENHANCEMENT.— (Coritinuéd,) ' 
See Occupancy (2) 
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ý 
° .° Seé Onus Rrobåndi (1) (2) (3) (4) ` 


ze (6)... 
» See Under- Tenures. -` 
~ See Watvoor. = 
ESTOPPEL. " ' ; e 


(1) A finding of possession’ Im Selntecel, 
g Janeous proceeding under, Segtion 
e ~- 25 is not binding on the Civil Court 


(2) When the Collector has found, in a 
suit for assessmenj, that the land in 
suit wag nota part of defendant’s is- 
temraree .talook, defendant, cannot 
sue in a Civil Court to est&blish his 


- See Full Bench Rulings by 5 Judges 


EVIDENCE. e 
(1) The mere insertion of flee name of de- 
fendant’s father in ‘the loazima 

papers of the zemindar, is no evi- 

dence that’ rent has efer been paid 

°” _ for the lands in dispute 

(2) A summary 

* «tbat claimed, passed m accordange 

S with prior decrees for the reversal 
of which a suit was pending, becomes, 

a wullity on the reversal of those 
decrees and is no — of a variation of 

e rent*depriving the ryot of the benefit 

` *of Ee presumptién under Section 4 

i Act A arr 
(3) Mere service of notice by an intermedi- 
~ ate holder on his ryots is no proof 

_.: that he w#ealized rents at the rates 
e ` specifigd in the notice 


gë eier SE, 


(4 Where uniférm payment of rent for 90° 


years 1s alleged, if the — shows that, 
during the period for. which receipts 
are not produced, the ryot was pay- 
ing at a different rate of rent, the 
'— must be taken into consideration’ 
with the receipts thatare produced 
(5) In a suit for enbayeement, where de- 
fendant pleads a holding ata om. 
e form fate from the Permanent Set- 
_ tlement, the mere existence of a 
"Sr pottah and amulmamah of 1215 is 
not conclusive — that the rate was 
then changed or first fixed Se 
(6) A Judge ig not bound to decide the 
genuineness of receipts if satisfied 
si -that the rent*at Which the land is 
theld bas been changed Within 20 
“years, the amount of rent paid not 
being conclusive —~ Ofe the rate of 
rent at which land is held bist 
(7) A .Nazir’s report ethat summons has 
. « been serge on a defendant, is not 
. legal proof of service SC 
(8) In a spit for a kubooleut at an enhanc- 
_ed rent, the — of witnesses to the 
_ | defendant’s - uniform payment of 
- rent for 20 yéars-ia legally sufficient 


d j ® 


L 


decree for higher rent thén® 


13 


.. 101 


17 


, 28 


41 


42 


46 


83 


92 
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Evience.—( Continued.) 


INDEX (ACT X RULINGS.) 


x 


to entitle him to the presumption 
“under Section®4 Act X 

See Enhancement (3) . S 
See Remand. 


Excess LAND. l 
vi (1). 4: ryot who holds land in excess of the 


quantity included ih his mokururee 


pottah is a trespasser, and not a: 


"tenant as to such land, and cannot» 
* be sued for assessment of rent in’ 


respect of it 


(2) When a tenanteholds — for which no 


rent has hitherto been said, he may 
ba treated either as æ trespasser or a 
tenant ; in the latter case a suit will 
only lie fora kubooleut and for a 
determination of the rate at which 
it shoujd be delivered 


57 


97 


(3) A ryot is entitled to no deduction ander. : 


Section 1% Act X for the expenses 
which he has ineurred in cultivating 
— for which he hhs paid no fent 


(4) A ryot whe holds lands in excess of his 


+ 


EXECUTION. 


tenure is a trespasser and .not a 
tenant, and the landlord’s remede e 


to eject him by process of law, Ore 
. 106 


sue for a kubooleut Kë 


(t) The value of stamps used in — ofa 


°. (2) The purchaser of, 


, decree under Act X, should be in- 


cluded in the judginent . 

a transferable unfler- 
tenure, in—of a decreé fof rent, may 
void any lease or holding within the 
tenure not Par protected by 
law, and consequently may “sue for 
akubooleut at rate paid for simi- 
lar lands in thé neighkofrhood ` ® 


Ge If a decree in a suit for damages on ac? 


y of his judgment-debtors se 
e See Jurisdiction (12) 
e E a i 
Forarp Porran. See Lull Bench Rulings by 5 |' 
Judges (6) : 
Fravup.’ See Limiation a) 


_ count of illegal restraint “and sale, 


tb. 


~ 


16 


remains unsatisfied after execution ` 


against moveable property, plaintiff 


may apply to Collector for execu- . 


tion against the immoveable propere 


Furu BENCH RULINGS., 


(1) Where a ColleZor pn appeal affirmed. e 


(By fag Judges.)e 


an order of a Deon ollector for S 


the sale of an under-tenure, ig ex- 


_ecution of a decree for rent, but 


afterwdrds, upon review of judg- 
ment, set aside his former order as 
made without "jurisdiction — Den 
that the High Courg had no power, 


+ 


under Section 85*Act XXIII of: 


1861, to interfere with theeorder of 
the Deputy Collector which was 
final; and that even if the Collect- 
or had not set aside his former 


ei: 
D 





For Benca Roures, —( Continued, ) 
order, the mere circumstance of his 
having by mistake asSumed juria- 
diction on appeal would not make 
-it right for the High Court, in set- 
. ting “aside the Collector's order for 
want of jurisdiction to interfere with 
the order of the Deputy Collector 
which the law intended to be final, 


but for the mistake of the Collect- 
‘or. could ‘not have interfered Ges 


1 A ryot is not precluded from the bene- 
» fit of having held at a uniform rent 

å from the Permanent Settlement, or 
of any presumptive evidence to that 

effect, merely by reason of bis st.at- 


* not inconsistent with that presump- 
e , tion, though he may fail to prove 
the pottah 
' 3) A suit by an unregistered holder will 
elie in a Civil Court to set aside the 
SE sale of a tenare sold in execution of 
a decree for rent under Act X of 
1859, ter the money due upon 
the deeree was deposited, Section 
#151 of that Act notwithstanding `... 
(4) In a suit for a breach of contract to be 
e performed at different times, limita- 
tion will count from each breach of 
contracé as “it arises, and separate 
$ damages may be recovered for each 
R breach 
e - (5) A Deputy Collector cannot. under Sec- 
tion 19 Act VI (B. C.) of 1862, hear 
appea$ upon reference by a Collect- 
or 
(6) If a ryoi sets up a mokururee poitah 
as an answer toa landlord's claim to 
enhance his rent, and fails to prove 
the pottah, or the pottah prodneed 
by him is held to be forged, the 
landlord is not necessarily entitled 
to enhance’ the rent to the full 
amount claimed, but only to a fair 


wee and equitable mate having regard 


to the grognds of enhancement... 
(7) The admission ofa man’s representa- 
tive character by payment of rent 
to him is hot conclusive, but prima 
facie evidence which the tenant is 
not estopped from rebutting if he 
ean. Thus, if a widow, after her. 
husbafd’s death, has once or oftener 
received Wer husband’s proportion 
© of the rents, the tenanteis not es- 
e topped from afterwards proving 
$ “that the husband had left a will by 


S the estate to other persons in trust 
e toapply a portion of the rents in a 
e particular manner, and to pay- over 
e — the residue to the widow. 

Where, upon the death of a member 

H of ajoint Hindoo family, his interest 

in the joint estate passes to anothe® 


_ ng that he holds under a pottah” 


and with which the High Court, 


KL 


Kn 


59 


61 


65 ` 


79 


which “he had devised his share of 


*3 





Putt, Bencu Rorines.—( Continued.) - 
as his representative — e. g, where 
there ig a joint family consisting of 
four btothers, one of whgm dies 
leaving a son, or without issue 
leaving a widow, -— the son or the 
widow, as the case may be, is not 
entitled to Sue separately for the 
deceased member's share of rent 
received jointly, 

In a suit for rent by a devisee under 
a will, it is not necessary for him to 


INDEX (ACT X RULINGS.) 


H 


obtain a certificate of will ef i 


(8) A decree declaring a right to enhanc? 
does not constitute a ‘ cause of ac- 
tion.’ <A suit for arrears of rent, at 
an enhanced rate after notice, may > 
be brought without first getting a 
decree in a merely declaratory Suit 
establishing the plaintiff's right 
to enhance wae 


* 


77 


H. e 


Hier Court's Act. See Jurisdiction (17) 
L ` 


V aa 
Inpico Facrory. See Rents (4) 
Intervenor. See Appeal (1) (3) 
$ See Limitation (5) 
Issues. e 
` Where both parties are at issue on any 
question, upon whch it is necessary 
to hear further evidence, the Col- ¢ 


` lectoris bound, under Section 65 e 


Act X, to declare and record such 
issue vn 


J. e 


Joint Hinpoo Famimy. 
ings by 5 Judges (7) e . 
Jupcnuent. See Code of Civil Procedure (1) 


JURISDICTION, i 
(1) A suit lies under Act X for rent or 
revenue assessed upon a proprietary 
talook subordinate to a zemindar ,., 
(2) In a suit to set aside a collusive decree 
for rent, under which plaintiff was 
: ejected, and his crops seized Wi 
(3).A suit does not lie under Act X by 
the mutwullee of a mosque to obtain 
a kubooleut from £*%hudim or sub- 
ordinate servant, ind 
(4) In a suit to set aside a sale in execution 
of a decree fraudulently obtained 
ina Revenue Court uader Act X 
of 1859 "e, “i 
(5) A Collector has—to allow a measur@ 
e ent, where the proprietary right 


See Full Bench Rul- 


` ~ 


J uRIspictron,—( Continued.) 
(7) In .a suit for rent of land which is 


XXVil 





s . © alleged tö ba held by defendant in ` 


excess of the area leased, where it 
is necessary to see if an excess is 
held: and ifit is, whether it is liable 

to assessment under Section 17... 

ə (8) Ina suit by a ryot dispossessed of his 
holding agamst his lessors and two 

e other ryots claiming under a lease 

e granted to them by the lessors ` e 

(9) In a suit to recover possession by a 


tenant with a right of occupancy 

illegally, ejected by. his zemindar, 
e _ whether with or without the assist- 

ance of the Collector under Section 
e 25 ect A 


‘| (10) In a suit by a zemindar against a pat- 
needar for zemindary dak charges 
under Act VIIL (B.C.) of 1862, 
for which the lattem™is liable under 
his kubvoleut wä? ap 
(11) In a suit to récover damages for an 

illegal distraint of crops Hees 
(12) A decree for rent may be passed under 

Act A with a proviso that it should 


be- executed by endorsing the ° 


eamount on a bond wef 
(13)*In a suit for a declaration that the 
sale of plaintiffs under-tenure e 


. undtr Act X was illegal and void 
under Section 108, and that he is 
* entitled to possession notwithstand- 

e ing such sale ZC 


19 


47 


55° 


(14) In a suit for the recovery of land i 


fraudulently sold in exeeution of a 
decree-against a party not in pos- 
session for rent under Act "X, 


e =e whereelgintifl’ does not sue speci- | 


e ` Deals to set aside the sa'e | 5i 
(15) In a suit against an order of a Collect- 
' or refusing to bold a sale of a 
tenure for arrears of rent či 

(16) In a guit to set aside an order by a 
Collector made under Section 27 

Act X for the registration of the 


e defendants as shikmee talookdars 


ri 


- to land is contested, if satisfiett that e 


the party seeking his aid is in receipt 
of the rents; if le finds this not toe 
be the case, and désallows the meas 
surement, applicant may appeal to 
the Civil Court Sain 
(6) To d&termine the right to menasur&® 


ment under Section 9 Act VI(B.C.) e 


e of 1862 whge the proprietary 
night is contested 


* + 


e in the plaintiff’s shertshtah . 


* ae 
{17) Under Section 15 gf the High Court’s * 


Act, that Court bas: a power of 
superintendence *uver Collectors’ 


+ 


63 


67 


Courts, and can restrain a Collector . 


from exercising a Zillah Judee's—,,. 
(18) In a sujf for a kubooleut, a Collector's 
going beyond bës — and trying the 


"e question as to ‘Whom the land 
$ belongs to, will not oust the Civil 
e Gourts from their — iss 


See Ejectment (4) e | 
Sea Bull Bench Rulings by 5 Judges 


Dom * 
e K. e 


13 | Kkupootsur, 


(1) The purchaser of an under-tenure, in 
: execution of a decree for rént, may 
e suc for a — at rates paid for ‘simi- 
e` Jar lands in the neighbourhood v. 


e- 


68 


93 


34 
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Kusoo.isur.—( Contiftued.) 
(2) The purchaser of an undisputed: share 
of an estate may obtain from the e 
Revenue ‘Courts a decree for a -— 
in respect of his share we 08 
See Excess Land (4) 


LOCAL INVESTIGATION. 
(1) Under Section 73 Act X a Collector 
_may, atany-stage of the case, de- 
pute an Ameen to make a — e 
(2) A taidnuvees, or apprentice, who does 
occasional work as a copyist, is not 





-z  - See Jurisdiction (3) i , ' an offcer of Government who 
"See Nowabad Lands.. e should be entrusted with 4 local 
See Right of Suit (3). (4) : enquiry and report under Sectior 
i i i , e 73 Act X 
: e SS À: M. 
LAKHRRAS. ' MzASUREMENT. 


e LEASE, 


at 


The holder ôf resumed 


See Cancelment. 


invalid —~ 
land, within a Government khas 
mehal, is bound to pay rent accord- 
ing to the settlernent of the Revenue 


authorities under Regulation’ VII 
-. of 1822, until he sues in the Civil 


Court to set aside that settleinent, 
or sues under Act X for a mitiga." 
tion, or 3 w- petelement ofrent . sa 


A pottah granted by a eat from 
‘Government, whose lease fell in- by ` 
cannot enure ` 


‘his own default, 
beyond the temporary interest of 
the grantor 


_ (3) How reckoned where the agent has 


absconded ; but the agency is one 
for a fixed period aor 


* (4) How reckoned in a suit against an 


wë 


ent for money 


©) How applied wheré a party who had 
* unsuccessfully intervened ina suit . 


for rent, sues for possession E 


(6) How applied in? a suit for*arrears of 


rent of a talgok, which a decision et, 


,. the High Court in appeal has taken 


(7) Act X does not authorize the recpvery e 


‘out of the class of those protected 
by Section 51 Regulation VII of 


1793, and eres liable go enhance- ° 


ment e 


of only three years) rent. Where 
a suit was commenced within three 


88 


29 
30 





e Where ryots combine to withbold . 


necessary information, one suit may 
be brought agamst a number of 
them under Section 10 Act VI 
(B. C) of 1862 for — by Collector 


` a of the tenure of each TA 


o Zeg Jurisdiction (5) (6) 
LU 


N. 


Nona a 


(1) A — of Ste under the 2nd. 
Ld 


Clause’ of: Section 17 Act X must 


- state that the value of the produce 


or the productive power of the 
and has. been increased otherwise 
than hy the agency or al the E 


e d EH BW of a 7 yol himself P 
(1) In asuit against an sen véi Sec- (2) A Se? of en ee eier, uring 
tion 33 Act X, “wheres fraug is eae P "declaratory Fit: éi “eam be 

a T] t 
ge ear gia te © f 7 peh ip ngpertive nd wil not 
i enable the Court to give a decree 
Eoi by os pan of ga n t, ` in that suit for the payment of rent 
uae fom A owg ge o 20 from ghe year subsequent ‘to the 
service of the — - 

ei How des oned Pd Scotjon oe Ach (8) The object of Section 13 Act X is that: 
ste: a hor ve e TE A a suiĝfor enhancement should not 
e money in the hands of an agent ... 27 be brought without’ due —, and 


not that if the tenant does not, 
immediately after —, give up 
the tenure, a suit for enhanced 


- ‘rents for the next and following 


years must be brought within the 
said year 


See Enhancement (4) (5) ~ 
See Evidence? (3) ‘ 


Nowasap LANDS. 


Where — orte held by turufdars as a 


part of their -turufs, are subse- 
quently resumed by Government 
and separately settled, such resump- 
tion ‘aad settlement do not affect 
the rights of fyots ; ; and, if the 
nowabad talook is sold „for arrears 
of rent, the purchaser cin omy as 

for kubooleuts for the proportion 


_ years from the end of the "Bengal S 
Ve year 1268, np part of the rênt “of ene ume pad = 
that year is barred by— 63 ' S Ge O. 
(® The—-prescribed by Section 6 Act x Occupancy. , 


applies to deposits After rents have 
became due, and does not ‘nterfere 
with the—prescribed by Section 32 


See Act X of 1859 (7) (8) 
. See Full Bench Rulings by 6 Judges {4) (8) 


98 





CA Ordinarily, a holding Së a Bhag- 


daree tenure, (č. e. upon a r@it con- 
sisting of a portion of the produce) 
would establish a right of — under 
Section 6 a 


81 


d4 ` 


80 


96 


15 


17 


S at? 
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Occurancy.— ( Continued.) dn 1 
(2) In the’absence of proof of any separate 
_class of ryots within the general’ 
body of —ryots, such body must be 
held to be “ the same glass of ryots” 
to whose standard a ryot with a 
right. of — may be raised, although 
some may be ‘more, and some less 
ancient than he at. RIER 
(3) The mention in a pottah of a certain 
term for which the rate of rent is 
fixed, is not of itself evidence hat 
there is no right of — — BB 
(4) If a ryot has never claimed the benefite 
of Section 3 of Act X, -and bai 
pleaded only the facts required by ® 
Section 5, he is entitled to a pottah 
at fair and equitable rates on his 
proving that he has held at ethe 
same rate for 20 years, and so ac- 
quired a right of— SG" T7 
See Enhancement (14) å 
Onus PropanDi. `, à 
(1) In a suit to recover enhanced rent for 
that portion of the land which (e? 
defendant pleads is lakheraj see 
(2) In a suit for enhancement where 
defendant pleads a lakheraj holding 
as to a portion of the land sg 
(3) In a suit for enhancement where de- 
fendant pleads that rent -had -beén 
assessed on lands ¢overed by hedges 
and ditches, and forming boundaries 
* between fields ; and that aec®rding 
to custom, such land was not liable 
to pay rent at all e 
(4) In a suit for enhancement gwhere the 
defence is that part of the land 
is mal go 
(5) In a suit for enhancement in which the 
defendant adduces in evidence a de- 
cree in a suit in 1820 between the 
predecessors of both parties, ta 
show that he and his ancestors had 
held at arate fixed by a sunnud 
prior to the Permanent Settlement 
(6) Where a ryot is sued for enhanced 
reut in respect of lands, part of 
which he admits to be rent-paying, 
_ and the remainder lakheraj 
` -See Act X of 1859 (2) 
P. 
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46° 
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PLAINT. y 
Where a suit is, by a, Collector's 
- order, instituted at the Gudder sta- 
tion Instead of at the Sub-Divisio 
Deputy Collector's office, the — 
may be returned to plaintif An ge 
filed in the proper quagter 
Possession. , See Act VI (B. C.) of 1862 
See Estoppel,(1) 
PRESUMPTION. l S "e 
(1) Where ryots continue Lo pay: rent te 
the porte frum whom they get 
their leases of turuf and nowabad e 
lands, the mere fact of resumption ° 
and separate s€ttiement of the now- 


w 


ws. 104 
(1) 


LS 


| 


, 9 
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Presumprion.—( Continued à ` 


abad lands will not affect thè— > 
arising from „uniform payment of 
, Tent for 20 years, and all that a 
purchaser at a sale of those lands 
for arrears.can claim is a kubooleut 
for the proportion heretofore paid 
(2) The admission of a ryot that his tenufe 
was acquired by his father 3Q or 35 
years ago, rebuts‘the presumption 
of holding from the Permanent Set, 
tlement arising from uniform pay-. 
ment of rent for 20 years See 
(3) To raise the—under Section 4 Act X, 
uniformity is not required ‘in the 
amount actually paid, but wh the 
rate egreed upon e 
is not absolutely necessary tliat, a 
ryot who seeks the benefit of the— 
- raised by Section 4 Act X, should 
state explicitly thatthe has held at 
an uniform rent; it i sufficient if 
he proves wniform payment for 
more than 20 years nn 38 
a suit for enhancement, if defendant 
prove 20 years’ uniform payment 
of rent, snd plead pottahs which ° 
eare not inconsistent with the pre- 
sumption under Section 4 Act X, 
such — will arise unless the opposite a 
party prove a variance inthe pottahs 50 
(6) In order to obtain the benefit of the— 
sundet Section 4 Act X, it is not 
~ hecesgary for the ryot to shew how 
he obtained possession ofthe tenure, §1 
(7) The variation of ‘a few annas in the 
dakhilas, when not, proved to bea 
variation gn the annual rents, is not 
sufficieat to deprive the ryot of the 
benefit of the presumption under " 
Section 4 Act A" w. We 
(8) The—coutemplated by Section 4 Act 
A cannot be raised by a defendant 
who pleads uniform payment of rent 
for 20 years dt 67 Rs. when he has 
already paid at 79 Rs. under a 
decree against whith he has not 8p- ` 
e ` pealed e sé 
€9) Before giving a defendant the benefit 
of the—in Section 4 Act X, it 
must be determined that he has 
established payment at uniform 
rates for 20 years’ = 
(10) Positive pfoof is requisite, and not a 
merely negative*inference, to rebut 
the—arising uhdef Section 4 Act X. 
‘Ihe plea that defendants’ dakbilas 
“do not show uniform payment of 
rent, cannot be allowed for the first 
time to be orally faken in special 
appeal e, ' p 
(11) The—arisingeunder Section 4 Act X 
can dnly bé rebutted’ by clear proof 
to the contrary; not by a mere 
inference from a particular fact 


See Evidence (2) (4) (5) 
e See Pull Bench Rulings by 5 Judges (2) 
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| 35 
(4) It 


(5) In 
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D 


PROCEDURE S 
(1) In the trial of a case by a Deputy Col- 
lector was pointed out to be zy 
defective as to non-verification, of 





Resr.—( Continued.) ; 
(4) In the absence of any covenant by the . 
assignee of the lease of on Indigo ` 
` factory, to take the liability for pre- 


plaint, as to examination of parties vious —, he is not liable for such — 89 
or agents, and as to settlement of (5) When lands are liable to be assessed | 
issues , SÉ with — as bas{oo, and when as 
(2) In a suit under Rs. 100, where a third à ood-bastoo lands ree 42 
party intervenes, the Court ought to (6) Where a landlord fails in his claim for . 
; «enquire who was the actual cultivat-. enhanced—, he ts entitled to reco- 
e or, and who the actual recipient. of: - ver the old — we 96 


the rénts,and according to the result ` See Enhancement. 


e determine jhe suit under Section a See Evidence (6) 
140 . S l ee *, See Excess Land (1) 
Prorortion, See Enhancement (6) i A See Full Bench Rulings by 5 Judges (7) 
Purcnase. See Kubooleut (1) (2) ; See Jurisdiction \12) 
See Sale. ol See Registration (2) (8) 
PuTNess, See Registration (i) Res-J DDICATA. ° 
R. e 8 oe A previous rent suit which can only 
Recerets. See Evaslence (6) ` "e EE the question of a E SE 
de rent, is notin a suit for abate- 
Coen nad aa Kaf A SAS SS ment on the ground of decrease of 
e REGISTRATION. : arca, as to the question of what is 


(1) A registeged dur-putneedar is liable 


b the preper measuring rod  . „.. 93 


~ al 


BR 


for the rent, though he has sold his 2 “Resumprion. See Lakheraj. 
S tenure to a party not acknowledged Ste Nowabad Lands. 
by the putneedar. A payment, Davies 


* made by the purchaser who hag not 
obtained —, is a voluntary payment . 
e for which the dur-putneedar cannot 
claim deduction i Se 
(2) In the case of transfer of a mere ryot’s 
jote, the person in possessiofi is 
liable for the rent, whether ‘he is ° 


Tfe order of a Collector, complying 
with an .application made more 
than 15 days after execution of any 
process-for enforcing the judgment 
for the — of an ex parte decree, is 
e mot final under Section 58 Act A of 

£859, because it is null and void for 


e registered or not vee 32 Je lege T . 
(3) A suit fòr rent against several parties want of Jurisdiction ges 08 
is maintainable against such 6f them Riaur or Sure : : 
as are shown to be iff possession as (1) A party, unsuccessful in a suit under 
ge Dee We regiatoged or not, 8 36 Geier Se E VI (B. ve Eeer 
Í sdicti e, 14S rg 1 
EN Geen SS for a EE SEHR Vë 10 
REGULATION vit oF 1822, "(2 The incident of a deposit oi t. 
Section 9 relates to settlement only, + (2) The incic et Lu EE Ba on SCH 
‘and does not entitle. a private ze- ant no pike to dee civil action 
mindar to have enhanced rents with- Se Tn aoran ae D ‘x SS 
out proceeding ‘under Act X of JON Oba Serre Make E 
1859 E "el (IA suit for a kubooleut will not lie for 
‘See Lakheraj. $ a right to fish in certain waters .., 101 
Rewann. i . e e (4) A suit for a kpbooleut will vot lie for 
Where a Judgeenters into the merits a portion only of the land included 
: , in an entire holding vn 103 
of a case remanded to his predecas- R See Orcuftncy (2 
sor for a legal judgment, he admits rom, See Occupancy (2) 
further evidence on the part of de- Da 
fendant, he cannot refuse that offer- SALE. 
ed by the plgiptiff 16), A tenureeold for arrears of rent, pass- 
RENT. ere l P es to the purcħaser free from all 
(1) Effect of a sale in execution of a de, e encumbrances and under-tenures 
cree for —, upon the leases or bold- created by the defaulter +. ae 
ings within the under-tenures sold? 15) g "Seea Right of Suit (2) bs 
(2) The appomtment of. a sezawal ‘by the Sen Op, See Rent (3) 
e landlord absolves the lessee from SrziwaL. See Rent (2) 
liability for — supsequent to and SepoAt, APPEAL, See Appeal (4) 
© during such appointment _ s+ 231 Sage, e 
(3) In S suit for sida ‘of a ae er * On what — a petition of appeal mar 
abatement may be mace by way o e be written from the decisi€n of a 
set#off in respect of land taken up D Collector on an application to have 
by Government for the purposes of land measured - (13 
aroad | ip as 24 See Execution (3 
e. ` r : 
. 2 . , e 
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Suits. See Plaint ` i 
Summons. See Evidence D 


e Surgery. See Appeal (5) 
e T. l e 
Tarpnuvers. See Local Investigation (2) 
. VH. - 
Unves-Tenvure. : 
` ` Under-tenures fall with the original 
tenure of the defaulter. and are 
liable to enhancement by the pur- 
chaser of the tenure sold for arrears ` ` 
7 of rent ww, 34 
See Execution (2). e 
& 
e 
e 
è a 
K 
` j ® D 
v ` 
d 
$ Ld 
f l e 
e e 
+ 
H 
. ® 
Ui 
v 
Se 
a 
e U 
g + ` D 
e © 
KL i CR? e 2 
+ 
‘ L 
Ki 
s 
s 
L D 8 
2 
e 
ad e z 
e, e ` $ 


Li 


4 $ 


W, e i 


Walvor. . 
"e The acceptance ef old rent for years’ . 


, Subsequent to the date of a decree 
` enhancing the rent, is .no — to 
plaintiff's claim to the higher rate 
decreed 
iru. See Full Bench Ruling gs by 5 Judges (7): 
ITNESSES. 
JA Court ought Bok to reject any wit- 
à nesses in attendance whom thg 
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parties wish to call e Bä 
Z. e Li 
ZEMINDARRY Dim, See Jurisdiction (10) 
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Accounts. See Af inor (2) . _¢ 13) An — will got lie from an order for ex- 
Apmisston, See Limitation (31) S ecution merely. on the groupd that _ 
Apvortion. See Certificate (4) “there is am'error in the decree, and 4 
ÅPPZAL. e Aale decree should have been" 
è. (1) An — to- the Privy Council, involving in terms other than it is ‘ e. 193 
a question on demand respecsing (14), An. lies from: an order holding the e 
 — property which on the whole is of . _ first defaulting purchas r liable for- l 
>- ` the value of more than Rs, 10,060, - -the difference 1 arisingefrom re-sale in’ ae 
j is admissible, although the por tion R avanti of, deer ce Suder Séction 
of the property to “which the — 994 C. C. P. S, 196 e 
relates is below that value EE: (15):The admissibility of a special — ina, a 
- (2) Procedure on admission of — to the® > ease ‘of the Small Cause Court - 
‘Privy Council . 17 class, for contribution in respect of . = 
(1 An — may lie from a favorable deci- l a Costs, is a matter which ought not, e- 
sion 18 ; *to be decided by an Officer of thé `“ 
Ta An — lies to the Judge from an drder * Court, but judicially by the Court ~ 
‘ofa Lower Court deeiding that ex- e itself 828 
ecution ‘of a decree is barred öy C16) A regufar — lies to the Zillah Judgë SS 
; limitation 36 from dhe judgment of a Moonsiff 
WA A petition for the re- KEEN of an e “dismissing a’ suit for want of era: > 
— must be accompanied by evi- e è ances 12 
dence in support of the allegations (17) Re-admission of — dismissed under « 
on which the petition is founded ... 43 . . Section 6 Act XXL of 1861... 130 
~ (6)- -There i is no — from an order dismiss- "See Claims to Altuched Pr oper ty 0). 
ing a claim under Section 246 See Curator*(3) . 
ay SE 46 © See Full Bench Rulings (5) (6) (9) cy) 
(7) There is no — from an order as to ili e See Jurisdiction (1) (2) (5) ©) (8) (13), 
application and distribution of the See Limitatiun (19) 
proceeds of property sold in exe- See Sale (8) - 
- cution under a decree of a rival See Security (2) i a 
decree-holder 74 i , 
< (8) An — to the Privy ‘Council ‘being Sa i ‘See Execution (| 
— onçe admitted, whethei properly or - See Full Bench Rulings Om 
erroneously, the Hrgh Court has ng See PAE Or seal 
further jurisdiction to” review its- ARBITRATION. SE 
order and declare thé — rejected .. 97) "e Enforcentent. of . priyate -aivard of - — E 
OI Under Section 11 Act XXIL of 1861, ". regarding fantiily property ` e Seay AL 
an — lies froni the owler of a Low- be See Full Bench Rulers (5) © © 
er Appellate Court rejecting an — ASSIGNMENT. See Onus Probgndi. 
in an execution case as presented ATTACHMENT 
out of time - 106! (l) Of propgty before judgment, To 
(10) If the period within whieh an ae what cases. Sectio: | to 84 Ge GPI - 
ought to be fited, eexpires on a Wi applicable : sd... SÉ 
Sunday the practice is to admite (D Conrpensation for excessive =- 34 
the — on the following day ib, (GI An Ze of immoveable property is not 
(11)%A special — will not lie from amot ` * voigable, merely because ‘all the 
der passed under Section 257 foyins prescribed in Section 239 
C. C. P. confirming a sale of im- , C. C. P. have not been followed when 
moveable property in execution | pete aly ae the.irregularmies complained of are e ° 
of a decree e 119 immaterial, sand not productive of 
(12) The High Court cannot, by reason $ any gubstantial injury to the person 
mefely of a different view of the who objects to the proceedings `. 62 
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E | Construction. See Costs (1) 
BENSMEE. j 


D $ 4 
“A purchased B's rights at a sale in execu- 


-- tion of a decree of a Civil Court, but . 


found the lands in the possession of . 
. C, a purchaser at a sale by the Col- 
* lector’s Court. A prayed to be pub 
ik, possessi n suanmari'y, alleging 

C to hold — for B. Herd that d, 

e . could not proceed summarily, Lut, 


'" must bring a regular suit see 122 je ‘lation XXVII-1814; the plaintiff 

, e ect ca cannot take advantage of any pri- 
d "e, e, vate arrangement between the de- . 

CERTIFICAT., . el fendant and his pleader ots 

O3 A person is entitled to a — of admi- -© (3) Where, ifa decree, ov half of the de- 

eg nistration, under Act XF’of 1858, e cree had been enforced against a 


e to the estate of her minor son with 

-a view to bringing a suit to rapover 
the estate of his grandfather ; ses 

(2) Case of two.Hindoo widows who, in 
i order té realize the ament of å 
e .  deeree they had “obtained as guar- 
dans of their step-son, applied for 

a —, and their application was 

rs epposed hy the husband's step- 
brother on the ground tbat they, 
were entitled only to maintenartce, - 
(3) No one claiming to be entitled to the 
° effects of a deceased person, can en- 
force the payment of a debt due to 
. the deceased without the produc- 
a ` tion of a — r = Sas 
(4) When a minor claimed og estate as 

e _ ‘adopted son, Hen that a — ap- 

-, , -pointing a guardian under Act XL 


wt 
$ 
+ 


we 


Tp 
vw 


of 1858 would not, until hid adop- ` 


. tion was proved, entitle the minor 
e `: or lfs guardian to interfere witlf 
`` the possession of the estate by the 


" ` "` deceased's widow who denied the 
, ‘adoption and claimed. the estate as 

* heiress . ‘ae 

* (5) Effect and objects of Act RSV of 
1860 DI 


(6) A Judge is not, precluded, by reason 
_ « of a will and she existence of.exe- 


taken out e under Aot XL’ of 
1858, frem enquiring into a Gout. 
L D b @ 
plainé against the executors 
See Minor än 
Cratvs TO Arracuen. PROPERTY. 


` (1) ‘Section 11 Ac XIL of 1861 does 


d Section 246 C. C. P. so as to® give ® 
an appeal from orders passedeundar 
the latber Section e ae 

(2) Where property is ‘seized as belenging 
+ to A as representative of B decens- 
ed, and A claims*the property as 
his own, and denies that it ever 

“belonged to B or B's estate, 14's 

elaim is properly dealt with under 

-> . Section 246 - 


Compensation. See Attachment (2) _-- 


aan 


Ze 


. 82 


cutors under the will, who have S 


aoe 123 y 


nots alter ‘or nfodify the effect of e 







Costs. 


(1) A Judge ought not to apportion — con: 
trary to decretal order; nor is he 
at liberty to put hisown interpre- 
tation upon a decretal order which is 
unambiguous in its terms e 

(2) A Conrt is bound to award, as — to n 
defendant, his pleader’s fees calen- 
Jaidd according to Section 25 Regu- 


X 


‘ ` 


defendant. such defendant would be 

e held liable for the — of the enforce- 
ment, the defendant's surety is also 

è liable for the — of such enforcement 

(4) A, under a decree against B, took pos- 
session of B's estate, and continued 


menced by B's manager, and in 
which ehe was. unsuceessful and 
charged with the costs of suit. B 
eneanwhile having appealed to the 
Privy Council, obtained a decree_ 
L 
estate —Herp that A could not 
recover the costs he was charged ` 
ə with from the estate 
© Se Appeal (15) 
See Interest (1) 
See Jurisdiction (5) 
See Secerity (3) 
Cross-Decres. 


The purchaser of a decree against 
which a — may be set-off. takes his 
decree subject to the set-off ©... 

47 See Full Bench Rulings (3) 


- + CURATOR. d e 


53| (1) Effect and ebjects of Act XIX of 1841 
` (2) An informal citation issued by d Judge 
. . without solemn declaration by com- 
`  plainant and without preliminary 
enquiry under Section 3 of the same 
Act, is gyred by the party com- 
plained of appearing and opposing 

- the application on the merits ` 
(3) The Judge's error in drawing the issues, 
gives the High Court no Jurisdice 
tion to inferfese with an ordef as 
to which, by Séction 18 of same Act, 


61] » © dpwed de 
e D, 
, Drëpsen, ae š S a 
(1§ Power of Court to amend—at vari- 
e ance witu judgment oe 


(2) Execution of joint — asa seveml — .. 
(3) A — for possession once satisfied by 

a ° ‘the plaintiff’s being put in „actual 
.. ` ‘possession, Canal. afterwards be 


ib. 


a litigation which bad been com- "` 


restoring her to possession of the ` 


30 


D ~ e $ 


d 


35 


ib. 


KMA l GA 


73 


neither appeal nor revision is al- .... 


ib. 


40 


Sab 





Dorine, —(Contin ued.) ~ 


eSee Appeal (13) 
See Costs (1) 


revived or GEES on the plaint- 
iff being. dispossessed —- ‘ees 


See Cross— - 
See Exparte—-, 


See Joint— e 
See Onus Probandi (1) 
Deratct. 


See Sale (9) 
E. 


Eviogencr. 


bids a Court to accept parol — if 
support of mesne profits without the `° 


support of dakhilas ge 
° (2) A verified petition is not— ges 

See Appeal (5) ° 
EXECUTION. 


Execut RS. 


Exparte-Decrhs.- 
KS Procedure on application under, SA- 


(1) Procedure when an application for a 


18 regular in form 


(2) A decree: against the representatives 


of a deceased person can only be, 
executed against the property of the” 
deceased come to theit hands, so 
long as they have rightly adminis- 
tered the estate @ vos 


(3) If — has once been duly issued against 


a person as Trepreseitative of one 
who is deceased, this person cannot 
dispute his representative character 


108 


_ (1) There is no provision of law which for-e 


39 
43 


45 


48 


on the occasion of any subsequent @ 


issue of — against lim as wpre- 
sentative 


(4) A decree can be enforced against the 


representative of a deced&ed person 
only to the extent of the property 
Inherited by him, An objection by 
the representative that he has taken 
nothing by inheritance, however 
valid, is not an irregularity contem- 


plated by Section 256 C. O. P. and 


6le 


must be raised before the sale in— 116 


See Appeal (4) (9) ` 

See Decree (2) 

See Full Bench Rulings (2) (6) (7) 
See Joint Decree. 

See Jurisdiction (1) (7) (9) 

See Limitation. 

See Mesne Profits (8)° 

See Notice. 

See Pleading. | 


, See Review (2) 


See Surety. : 
See Certificate (6) ‘ 


tion 119 ©. C. P., toset aside an 
alleged finudulent== 


- (2) The 30 days ‘after, any process “for® 


enforcing the’ judgment las ‘beef 
executed, ” within which a defends 
“ale might apply under Scctiqn 
119 C. C. E foran order to set 


aside an —, mern 30 days’ after . 


. the execution $f. any process -dzainst 


~ 


36" 


Expartr-Morrons. 
ings (12) 


TAMILY PROPERTY. 
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Iixearte-Decrez.— ( Continued.) 


the person; or property ‘of the 
“defendant ` e ee 


See Full Bench Ral- 


2 
F. ; 
See Arbitration. Bä 


Port, Benca Rov. INGS- 


(By five Judges.) 


(1) Held by the majority of the Court thaf, 


when a suit is remanded i in part, the 
appellant is ‘entitled to only * a 


51 


proportionate refund of stamp duty- 65 
* (2) The right toe enforce decrees of Her. 


Majesty in Council is not: affected: 
by any Law of Limitation 


mo, Crogs-decrees in thé same Court may*be 


set-off one against, the other, whether 
they are originally y decrees of the. 

same Court, or are sory to the same 
Court to be executed. ei decrecs 
of different Courts cannot be set-off 
one against the other, @nless when 
they are both in the same Court for 
the purpose of being executed 


(4 Power of High Court, under Section 34 


"Act SX of 1861, to interfere in . 
cases in which a Ribot dinate Court“ 


69 


wrogely exercises appellate jarisdic- "` 


tion 


©) Ay ordeo rejecting an application to file 


an award under Section 327 C, C. P 
is not a decree, and „is therefure e 
not appealable -< 


(6) In a ent in which an appeal to the 


+ 
A 


(7) The words 


Privy Coyncil from a decree of the 
Hiel Court has been admitted and 
is still pending, 
al jurisdivtion ' which made the de- 
cree first appealed from has power 
to issue execution. But such Court, 
if it has notice of the appeal to the, 
Privy Coancih should stay its band 
until the parties have had ‘an oppor=, 
tunity: of applying to the High’: 
Court under Section 4 Regulation 
XVI. 1797 


“ som& proceeding” in 
Section 20 Act XIV of 1859 in- 
clude every application forexecution 
bond fide made, and®all acts done 
either by.the Court or be an Officer. 

. of. th@ Court, og poud fide by the, 
applicant, for enforeing a gecree or * 
‘keeping itin force . : 

‘Ip ag falling within Section 216 

C.C. P., n judgment-creditor should 
apply. for the exegution of . the;de-» 
ee, and not for the issue, oi a | 


p notice; 4 it ig tho duty of the Aert 


to issue the, notice 
The striking “of an exec sition case off 
` the'file is not a proceeding to en- 
force the “decree. wn. such. a case 
limitation will count” from’ ‘the date > 


. ©72 


TT 


the Court of origin- e 


E 


‘$3 


84 


wee 


98 


ke 


WÉI A 


wv Wheat thé? uipplicationfor “exedution™™ ` 


E 


ass D ` : ° 
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z F se 
Jowr Deenen, ES 
- (1) One who holds a decree for posses- . 
sign of a2 annas share jointly wigh . 
".co-sharers to whom the remaining 
14 annas belong is not entitled in 
execution to obtain exclusive pos- 
~ session of any specific portion of the 
lands covered by the decree `, ... 59 
(2) The right of one decree-holder to ex- 
eciite is kept alive by procecdings 
¢ duly taken to put a — in execution 
See by his co-decree-holder ° woe ib. 
oi Not affected by arrangement made bg 
the decree-holdeis as to their rela- 


Foz, Bencu Roses, —( Continued.) 
i 1: `. was“ first made, or when the bond 
>- i fide Act was done in furtherance of e 
"rr (ue apphcation —~ . 98 
(8) A respondent may file with the Regis- 
‘tran, before the hearing of the ap- 
i peal, a written notice of the objec- 
(e tions-which he intends, under Sec- 
tign 348 C. C. P., to take at the 
SE? hearing ev, 102 
: ei An order rejecting an application tow. 
, review a judgment passed op ap- ` 
z "e pealis not an ordermade on appeal, 
` ` from whigh*an “appeal lies to the 
- "` Privy Council under Section 39 of ` 
' the Charter of the High Court... ib 
(10y Wen decree is silent as ww inter est, . e- 
the Court ex: cuting the decree has 
no power to award interest ; o 
on ‘Plaintiff obtained a decree for posses- 
sion which was reversed by (bé 
High Cait on appeal, and restitu- 


(4) Without specific order to that effect, 
one of several deeree-holders can- 

* not take out execution of his por- 
tion of the decree ws «00, 


“See Limitation (19) (24) 


Za + @ 
$ 





¿.. tion of the property was ordered. Joss Hixpoo Hans, 
CI e Plaintiff, having appealed to the . Ina suit for possession of a judgment- -, 
_, Privy Council, applies to be allowed... [+ ©. debtors share in a family residence,’ 
"to remiin in ‘possession of the pro- * poxsessjun was ordered to-be given 
oe erty upon the security which he to him so as not to. annoy or Insult 
d as alrendy given. TeL that the” S ette inmates of tke house, but he 
‘High Court had no urisdictidh, : _ was declared entitled to compensa- . 
e 3 l guër Section 4 PE XVI š i tion to the value of his share in the’ 
‘1797, to suspend the restitution, © * family stair-case we t5 
and that the defendant was entitled i | JUDAMENT. 
`, to enforce restitution | withut gwing te . Directions as to the manner in which 
` security — MII e % Judge should write his — » 115 
(22) Tt is not the practice to hear more then Steeg 
: ES E a S EE 114| ©) The High Court cannot, under Sec- 
SE P EE TE tion 36 Act XXIII of 1861, direct ` 
EE rel DG P EL eee ' the Lower Courts to take security ` : 
Guaipran. “See Minor (1) (4 ° y in the execution ofa decree ngainst 
e aM E l Ss a ch - which uo appeal has been preferred 
ep cates Aë E ` S Ga r, l i toit _ 16 
Lgsuscrion. @) The High Court cannot admit an ap- dëi 
. Issue‘of—to defendant endamaging, or ` peal to the Privy Council, when the 
"o, making away with -proparty, and à } evidence to show that the value of 
spe appointment of receiver or manager, — i the property in appeal, though, ` 
y 1 To what cases Section 92 C. C. P. stated at less, was really morc- than `? 
si : applicable d om AF Rs. 10,000, is not tendered until 
TkeTALMENTS, E ee Interest (8) s "e? after the teme allowed'for appeal .. 17 
CS See Ltmitation (26) ' gé (3) Of High Court tu interture with deci- = 
= é sions of Spall Cause Courts en. 26; 
INTEREST... | (4) Where several defendants submit to 
Š (J Chargeab! e on costs. whether stated in a" Joint decree, it is not competent 
` the decree or not e a a i to the Courtin execution to.treat 
C SE date of TA to date pf payment 26| ` the decree hs a several décree 
:.(8) Ifa decree-hol piven up a portion je against the diferent defendants in 
of his claim, anti verbally agrees a A respect of their proportionate shares, 
~ , ;-reecive-the remainder by insta - . -© owever equitable such an order 
l , ment, he ‘does not thereby gwe up 7 e gpay be - ~ 2 40-- 
a ea a he is entitled DE the 12) "en Power of High Court, in the case of 
e Se 2 h an appeal to the Privy Council, to 
See Full Bench Realings (10) . e es execution df decree of -, 
"Thimpo tani, See Attachigent (3), the ‘Lower Court not appealed from, or +> 
noe = n See Gurator CH REENEN e to direct the takitig of security”..; Aë 
‘se 4) p++ Bee Execution (je > (6) Power of Lower Court to awar@ Costs.. - 
, ein See-Sale Gt) (5) (6), (8) (12) e -` ofappeal.to High Court in a case 
Issugs:~ See Curator (ik, a ° œ remanded by. the latter. without any 
re, , See Pleader (2) ona Sg order as to còstf of appeal -70 ib. 
VW e = : 
WÉI e . 
d 


f tive shares jn the amount decreed 76 ` 


Nel} 


Jurispicrion.— ( Continued.) 


(7) When a case is transferred by“ the- «u 
‘Court’ which’ passed the original: . 


"e decree to another Court. in order . 
z. that the decree may be executed, 
and the proceedings on the appli- 
_cation for- execution bave ` been 
struck off for “default, the proper 
= Court to apply to for a fresh issue 
- of executi.n is the Court which?’ 
passed the original decree, and not 
the. Court- to which the case wag 
of transferred for execution ge? 
(8) The High Court has no further "is 
a matter where a petition of appenf 
to the Privy Council was returned, 
because not accompanied with the 
sum certified, or a sum probably 
. (sufficient to meet the expense of 
. translating and transcribing the pro- g 
ceedjugs in the case, and the a." 
plication was renewed after the ew 
tine for appeal had expired +... / 
(9) A Zillah Judye must execute his own 
decrees, and bas no power to di- 
_ rect the Principal Gudder Ameen 
, to take up and dispose of an anes 
eation for execution 
(10) The High.Court declined to interfore 
with an order of a J udge complain- 


51 


i ed of as made without - —, confirm- 
Ameen ; “. 


ing an order of the Sudder 
affirming a sale, the order of. the æ 
1. . Judge having been passed more © 
than a year and a half ago, and hav- = 
..-ing been acted upon by the peti- 
timer 
(11). Objections such as T which 
` practically affect the + of the 
© Court, should be tried by the Court 
Gë execitiny the decree 
oa ‘phe High Gourt cannot inter fere, oi. 
der Section 35 Act, XXIII of 1861, 
where a subordinate Court has not 
, , exceeded its — 
(13) T he High Court, has no authority to 
readmit an ‘appeal to’ the Privy 
"Council which has gnee been dis- 
missed for default EH 
14) The High Court refused to exnresg 
nu any opinion on a petition complain- 
- .ing of the refusal of the Deputy 
=- Commissióner of Hazareebaugh to 
- enforce a, bond specially registered 


t 


Vë: 


under Act XVI of 18649% Oh 


See Appeal (8) 


„Sae, Curator (3) iS ae 
Le ° See Full Bench Rulings (4): (6),(1@) (1 1) 
" See Possession (1) S SE 


A 
~ i L. e 


Lanpuonpvers. See Resisitince of Process. 8 

Lecar Disasiurry. See Limitation*(9) è 

LIMITATION? O’ es 
(1) Execution of decrees in force.at' the 9 
_. @ time of the “paging of Act a of 
>o- 1859 ~- = l4 


(INDEX<(MISCELLANEOUS,APPEALS.) 
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a A suit by.a decree- olde to -set. aside 


e :,..orde’s passed-under Section 246 
. , & OC. P., and to declare his right to 
~~. él a certain: ‘estate as the propefty . 


of his judgment- debtor ip execu- 
tion ı f his decree, isa proceeding, 
within the meanirg of Section £0 
r. ‘Act’ XIV of 1859, to Geh such 
decree aes 


* 
(3) A corrected ‘application for execution / ` 
of adecrée is not barred’ by; —, if 


the original applicagionn was in time 15 


(4) Proceeding? taken in exécution of de- 
cree under” either Section 20 or 21 
e: Act ATV. of 1859, are without, 
authority of law, unless taken within 
the time allowed by law ~ 


17 


+ 

t5) When a decree contains separate de- E; 
crees against sepamte individnals, 
— may apply against the different 
defendants as tf there were sepurate 
decrees ` 


48) Where a _judgment-ereditor took. out 
execution of his deeree for ‘costs e 
e agninst all the judgment- debtors, 
. ‘and recoverel a portion from snme’ 
‘ ot them, and released those partien- 
i lav debtors from any farther” _pay- ° 
`" ment under the decree, his soit to 
ecovgr the amount due from the 
other debtors, having been ‘brought 
within®3 years from the date of the, 
réceeding” last taken br him, SIE 
“held not barred by — under "Sec, 
i tion 20 Act XIV of 1859 7 a.. 
(Q When once Act XIV of 1859 aétual- 
ly cam® ‘into operation,” all cas e "3 
* became subjict. to its provisions, ` 
and a decree-holder did not get a 
fresh start from 1862 Por e86 
(8), Azdistinet Adinission ky ñ decree- bold- 
“ers w keel oftis inability tà earry 
on the onge, Dap want of instructions 
‘from bis client, is not a proceeding 
. under Section 20 Aeg XIV. of 1859 
° to keep alive the -deeree . -p4 
ZG ) Act XI Yeot. 1859 cortains no provision 
e by which the execution of adeerce ` 
, Jan barred by — on account ~of >** 
' minority or other legal disability ~.. \*,87 
oof A mere supplication for execulidn of a. 
"decre is not a eroceeding ` whith” , 


18 


wae 


25 





j e ` keeps alive the,decsee MO? 
7 A Thé tree -yéars + prescribed Ge 
H Bé Section, 20 Act XIV ‘of 1859 
|: ©’ ‘c8unt from thé date of thé” final 


x 


" dèerve of the Appèllate” Cóùrt'in a 
| 77 efse in, which the judgment-dèbtor 
; _ has appedledgahist tise original dèt 
I 
l 





eree, ae e In 3 erg? 738 
(12) An EH application for the 
eer substitution of ‘the-names of the 
nore hèits, ofa deceased’. decree-holder, 
d is not a process\to: keep: thes decresusze eh 
| e mivo MSP masia oss on Ib, 
P s 


+ 


zl : 


Lririrarton.—( Continued.) 
(18) Section 20, and not Section 21, is ap- 


licable to a decyee-holder coming 
in within 3 years from the date 


_ when a previous proceeding has 


1 


owe 


been taken to enforce his decree 


(14) effect of Act XI of 1861 z 
(15). An. attempt at settlement of accounts 
in*Court is sufficient to keep.a de- 

cree alive WS, 
(169 An unnecessary and unsuccessful suit 
l is not a proceeding `to enforce a 
° decree within the meaning of Sec- 
tion 20 Act ALV of 18859 se 

(17) The act of taking out the proceeds 


ofa previous sale in exegution ofa . 


decree is not a proceeding to keep 
* alive the decree within the meaning 
of the same Section Oe. hers 
(18) The mere striking off ofan applica- 
tion for gxecution is not a proceed- 
ing “within the njeaning of the same 
Section Te ee 
(19) Where one of two defendants appeals 
against n decree, if the decree was 
joint and several, and the appeal 
iniperilled the whole decree, the 
time for execution will count fram 
the date of the decision in appeal .. 
` (20) An application for executiog of a de- 
cree, followed by the issue of notice, 
if made bona fide (i. e. with areal 
intention and desire on the part of 
the decree-holder to eXecute his 
decree), is a proceeding within the 
meaning of Section 20 Act ALV of 
1859 to keep alive the deeree 
(21) The period of — for executing a decreg 
e edunts from the date ch which an 
bond fide is done by the decree- 


holder or by the Court, in further- 


ance of the execution of decree 
,(22) The striking off of an execution case 
gives ihe decree-holder mo fresh 
starting point from which to .count— 
(23) An application for execution and an 
* order to deposft tullubana, followed 
by the deposit of the tujlubana and 
service of notice, are sufficient to 
keep the degree alive a. 
(24) Bond fide proceedings taken by one of 
several decree-holders will keep 
‘ alive the rights of all, 
(25) Proceedings in ggxecution, %riginating 
: in ‘illegalitye and which have been 


whe * 


4l 


43 


60 


ib, 


63 


ib; 


the subject of contests by, thee’ 


mt judgment-debtor, and are still wnder 
consideration in appeal, ‘are mëi 
bond fide proceedings to keép alive 
the decree, l 
(26) Where a deeree pagsed before 1859 
“= authorized the judsment-debtor to 
pay by instalments*extending over 
13 years, and no procediings in 
execution were taken within the 
time prescribed by Sections 20 and 
21 Act XIV of 1859, the execy- 
R s 


+ 


e 
D 


EN 


4 
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Lamiration,— ( Continued.) 


Locat Enquiry. See Mesne 
Lunatic, 


Manowenan Law. 
MAINTENANCE, 


= — 


tion of the decree was held barred 
by — even es to those instalments 

which were within time e 
(27) The execution of decrees of the High 
Court are governed, as to —, by 
Section 19 ang not Section 20 or 
22 Act XIV of 1859 ge 
(28) Where a decree’ passed by the 
, late Sudder Court in 1859 wns 
appealed to the Privy Council, and 
the decree-holder neither applied to 
the Sudder Court or to the High 


appeared before the Privy Council 
’ by whom the appeal was struck of 
for default, — Hen that the exe- 
cution of the de¢ree was barred 
* by — under Section 20 Act XIV 
of 1859, no proceeding having been 
taken to enforce it within 3 years ; 
and that in such a case, the word 
“judgment” in that Section did not 
ES mean the final judgment si 
(29) The steps taken to enforce the execu- 
tion of this decree, which was in 
force when Act XIV of 1859 was 
epassed, were held to be bunt fide 
and sufficient to keep the decree 
e alive. ` > 
(30) The time occupied in pracuring a copy 
of the order appealed from should 

bg ke deducted from the period of ~ . 
(31). An admission by a judgment-debtor 
gives the creditor a fresh start, and 
avoids the — which might other- 
wise fun against execution 


is not removeable by subsequent 
proceedings taken by the decree- 
holder without objection by the 
debtor x es 

See Appeal (4) 

See Full Bench Rulings (2) (7) 

See Joint Decree (2). 

See Jurisdiction (11) 

See Surety (1) ` 


See Widow. 
ep M. 
See Minor (4) 


Profits (2) 


Arrears of — are liable to attachment 
in executjon of a decree, although 
the right to future — 19 not so 


© liable i e SES 
ManaeeR, See Receiver. = 
x See, Widow. 


Mesne Prorirs 


(1) May be awarded under Section 11 Act 
e XAXIIT of 1861 for the period during 

e which the decree-hulder was execut- 
ing the decree, and was key#t out of 

b possession by the opposite party ... 
{2) Where a plaintif names by estimation 
9 certain sum af (he amount of SC 


= $ 





EH 


Court to take out execution, nor ` 


95 


104 


106 


At: 
"(32) When execution is barred by —, the bar’ 


118 


64 


13 
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Mann Prorits.—( Continued.) 


and pays the Court’to ascertain the 


‘amount definitely by local enquiry, 


he is entitled to receive the sum 
which the local enquiry muy show. 
to'be really due 
obtained a decree declaring him 
entitled to possession, under a mort- 
age, of one-third of thé property. , 
in dispute with —, B subsequently 
obtained a decree ‘gainst. A and 


. the other co-sharers for possession 


ofthe whole estate with — under 


another mortgage ; but. instead of ad 
‘taking full advantage of his decree, 
he received from all the co-sharers d 


the amount due to him on the 
original transaction, and restored 
the property to them. ‘Hero ghat 
A was entitled to recover — 
dué-to him under the origma? 
decree 


-(4) Under a decree, for possession with — 


t 


from 8th Bysack 1264, the plaintiff 
was held entitled to the rents off 
1263, and whatever else was realized 
by defendant after 8th Byéack 1264 
during his wrongful possession 


' (5) The same decree being silent as to — 


Mrwor. 


after suit, the: decree-holder was 
required to apply to the Coûri 
which made the decree; to amend 
its order regarding — 
See Evidence (1) 


OI A. guardian's acts may appear hostile 


to his ward, and yet be dbne in good 
faith 


(2) An administrator, holding a cer ‘tificate 


(3) Suit for — by relative without cer- 


~ 116 
(4) According to 


. under Section 7 Act XL of 1858, 
is not barred to file in Court peri- 
odical aċcounts of monies realized 
and disbursed on account of the — 


tificate, 
Mahomedan Law, a 
mother has a preferential right over 
"thé paternal uncle go the guardian. 
Ep of a — and the custody of his 
person 


See Certificate (1) (4) 
See Limitation (9) 
MooxrTranks. 
(1) Admission of — s 
(2) There is no limitation of time for the 


MORTGAGE. 


"— grant ~of- a- certificate by a Judge 
ander Rule 39 of the Rules for the 
admission of — ` 


Se DRAI 


The mortgagee of the property sold 


subject to 
have the surplus proceeds paid to 
him in satisfaction of the decree 
which he had obtained upon his ©, 


his —, ¢s not -entitled tp 


33 


eid. 


18 


53 


125 


29 


di 


and upon which be had issued e 


execution 


ane 


D 


a M H we 


13° 


: 


H 


(gene 


e 
a 


| See Full Bench Rulings (7) 


N. 


~ 


Service EECH Section 216C.C. P., 


effected by striking up the—on the 
‘judgment-debtor's house, instead of 
returning the—to the Court under 
Sections: 220 and’ 146, whem it was 
found that the judgment- debtor was 
‘absent, may, “even if the serfice was 
defective, be notwithstanding a bond 


t 


Jide proceeding to enforce the decr®e") 97 


e 
ER ‘e DH 
ES 


WW. 


ege Propayvr. b eG oe 


On the party to whom a eg has 


ere ER. 


been transferred, to prove his title 
to execute if disputed 


P. ge 


(1) A: Zillah Judge . has nasser after 


Lët January 1366, to make an order 
under Act. XVIII of. 1852- dis- 
missing a—. He should proceed 


~} 


) 


under Section 16 Act XX of 1865, e 


and refer the matter. with his repont 
"to the High Court. Even under 


Act XVII a—was liable to dismiss- : 


al qnly on proof of conviction of a" 
criminal offence 
trusg, Ke, 


or breach of 


2) A client is not bound by the mis- 


PLEAD 


"taker consent of his—to abide by 


- the issues of law erroneously framed "` 


‘by the Judge . 


“See Costs (2) 
See Full Bench Rulings (12) 


ING. 


S 
2 


` 


5 


53 


A decree-holde? ought to urge be- ` 


fore the Lower Court, or make it a 


distinct ground of special appeal, a 
that it is too late to take objection to "e 


the‘executiort after the proper Sé has 
been sold 


deprive a decree-holder of — of 
lands which have been decreed in 


_ his favor, and of Which he has been ` 
_ put into possession under his decree, ` 


and to which the parties seeking — 
of the nde in. question laid’. no, 
claim when the dpcree-holder took 


—, though “they claimed other 
' lands . 


N 


` 


s. e DH 
Possession. 5 e 
A Court has no power summarily to , 


ee. 107 
o See Decree (3) ee 
See Joint Decree (1) R 
PRACTICES ` u o 
See Appeal (155 He nr 


See Full Dench “Rulings a% 


PRE-EMPTION... 


Claims ioe ok _putteedaree estates in 


Sylhet, .under. Section 14, Act 

XXIII of 1861, hawi to be assert- 

H ed af BR 4 di. ah e ` sss 
pS = f i er 


3 


, * 


xlii 





Privy Councin. See Appeal (1) (2) (8) (12) 
See Costs (4) 


>, See Full Bench Rulipgs (2) (6) (9) Ibe |. 


See Jurisdiction (2), (5) (8 
See Security (2) 
Procevure. See Benamee 
PUTTEEDAREE Estates, See Pre-emplion. 
-R è 


d ra 


) Q3) 


‘Recriver. ` ? 
* Appointment of — or manager -^ 1 
REGITRATION» 
„„0) Section 15 Act XVI of 1864 applies 
' only to’ cases in which. the Regis- 
trar has improperly refesed to ore 
ter an instrument ` 61}. 
(2) The Registrar to whom a degd i is pre- . 
, sented: for —- has nothing to do 
SÉ ` with. its recitals. or its possible 
operation as regards third parties , « 
ae who are rpt parties to it, but ise 
= . -bound "je register if the party ap- 
. © pig for — hasscomplied with the 
i - „provisions of Section 29 Act XVI 
sof 1864 13] 
(3) According to. Section 15 Act XVI of « 
1864, a regular suit, and not a 
» miscellaneous application, musi be ` . 
brought to compel a Registrar $0 


register , wen 1b, 
See Jurisdiction € 14) e e 
Rerinquisament. See Interest (3) 
e Renanp. See Full Bench Rulings (1) , 


* REPRESENTATIVES. 
See Claims to Attached Property (2) 
See Execution (2) (3) (4) 
Reersrance op Process. -> 
Section 25 Regulation, IV. 1793 is 


applicable to ‘landed p Mpe -p 50 
Refronpuent. See Full Bench Rulings (8) 
RESTITUTION, See Fuil Bench Rulings qs 


-Revensionen. See Security (1). 

Review. 

e (1) A record should always be kept by a 
Judge of all orders passed’ by him, 
rejecting applications - for — of 
‘Judgment Kë 

(2) AJ udge has power to—an order passed ' 

` by him in execution-of decree . S 327 
See Appeal (8)° 
Sce Full Bench Rulings (9) ` e 





. Revision. See Curator (3), 
See Full Bench Rulings (4) 
Sane, l S A l K 


(1) -Where a decree directs the — of A's 
property first, and then of Ais, if 
the deeree-holder is unable® from 
opposition to sell A's property, and 

e proceeds agaigst B's, and ënnot 

- realize his decree therefr om, he has 

© not lost his right:to attach and sell 
A'r property s 18 

(2) A judgment-debtor whose right i in the 
property in dispute was put up for ` 
— under a previous execution, and A 
“pence ‘by the. EE 


INDEX (MISCELLANEQUS APPEALS) ` 
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Sie, Continued.) 


himself, can contest the legality of 
e — “= 


(3) Smallness of” ‘price is not a sufficient 





grotind for setting aside a — unless ` 
_ it be the effect of an irregularity in - 


the — proceedings sas 

(4) Where irregularities were alleged in 
the mode of enforcing attachment 
and making proclamation of —, the 
Judge was required to go fally into 
the case ańd determine whether the 
debtor had sustained substantial 

* injury 
(57 Objections by the judgment-debtor to 
‘a — in execution of decree being 
made absolute, can be raised and 
disposed of only under Sections 256 
eand 257 C. O. P. under which a — 
can be set aside on the ground of. 
"ei ey in publishing or con- 

e ductin 
(6) Directions i to the payment of the 


purchase-money at— in execution . 


2 of decree arising under Section 254 
C. C. TY are to be dealt with as 
provided by that Section, and do not 

gill under Sections 256 and 257 — 

(7) No appeal lies to the Judge from an 
order ` passed By a subordinate 
Court under Section 254 ‘i 

(8) A default under Section 254 is not an 
e “ irregularity. in, conducting the 
a sfle” under Section 256 “as 
e (9) Where a — in execution of decree is 
postponed, afresh proclamation and 
fresh potice ought to be issued... 
(10) An application for the reversal of a — 
made after its confirmation, and 
- after the expiry of 30 days from the 
` date of sale, is inadmissible under 
Section 256 ww 
. (11) On an application to set aside a — of 
immoveable property in execution 
of a decree under Section 246, 
before ascertaining whether any 
substantial injury “has accrued to 
the debtor, the Court must come 
to a distin@t finding that there has 
been an irregularity in publishing 

or conducting the — 
( 12) Liability of first- defaulting purchaser 
on resale under Section 254 bee 

See Appeal (11) (14) 


e - See Jurisdiction (10) 
 " " See Mortgage (1)° 


è See Pleading (1) 


SECURMY, 


%1) Where a Hindoo widow held vrider. a 
deeree only a life-interest in-certain 

* land or in the money which subse- 
quently represented that land, any 
one ‘holding in her place the same 
decree ean have no higher position 
e ° than she had, and carinot have the 
bh money - without —, Under such a 
state of facts, the consent of the 


. 122 


126 


"éi 


e 
H 
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Securi1Y.—( Continued.) e | SHERISTADAR. 


immediate reversioner, during the 
widow’s life-time, cannot dispense |o 


(2)°In 


SURETY. 
ount decreed, the decree- 

holder should "be restrained from . SE ent fom, that 
issuing process of execution, witha ` any of whom will GE "keen i A , 
view to realizing any sum in excess decree alive as a inst him E 

of the amount for which — is givers %62 See Costs (3) eh d E 

(3) Quere.—Whether, in a case in which i 

the appellant is not residing out of ® . e y i j 
the itish territories in India, the Vermicatog 


` vn for costs from the appellant after 


` the issue of summons, t. e. notice Sie, a W. 
of the appeal s...’ 123 “Wrbow. 
See Full Bench Rulings (6) a) à The appointment of as Hingdoo — as 
See Jurisdiction (1) manager of the estate ofa lunatic 
Service. See Notice. . is always undesirable if any other 
Ser-Orr, - See Cross- Decrees. ` S e suitable person can be found ven 
HARER. © . See Certificate (2) (4) 
See Joint Decree (1) See Security (1) 
See Joint Hindoo - Family Dn Witu. See Certificate (6) e 
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Refusal of Zillah Judge to Bees 


with thé necessity of taking such — 22 i 
the case of an appeal to the Privy P 15) 
Council, — to the extent of the See Jurisdiction (3) 
whole sum decreed, need not always STAMP Dury. See Full Bench Rulings CU 
be -taken frotn the decree-holder. SUNDAY Soe Appeal (10) 

When — is taken for less than the i P 


Li 


Application for —. of a plaint by à 


High Court has anthority to demand 
‘ e d person other than the plaintiff 


~. nomination of — by Sudder Ameen 128 


44 


59 


Gë 


e Gopal Kishen Potdar gs. 
i Debea 
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, INDEX , 
L 1 ’ D 
° `" (CRIMINAL RULINGS.) : 
A. CoMPENSATION i 
ÅBETMENT, Cannot be awarded under Section-2%0 
Prisoner was present at a murder, 7 C. ©. P., to a erson charged -with 
without being aware that such di theft under Section 380 of the 
an act was to be committed. Penal Code ` . 55 
5 Throngh fear, he not only did not GonressIon. $ l 
interfere to prevent the commission (1) A prisoner may be convicted on his : 
of the-crime, but joined the mër- d own uncorroborated — nn 73 
derers in concealing the body... (2) The — of an accused person is only 
g = evidence against hime m 84 


Den that he was guilty, not of - 
of murder, but of causing the dis- 
appearance of the evidence of a 


a 


See Evidence (9) 
See Murder (&) * 


elf 
° ., 





i crime under Section 201 of the  {Conriyemenrt. See Wrongful —. 
Penal Code s. 80 | Consent. See Murder (3) à 
i See Hurt. ' e Cofservancy. 
Anvuction. Sve Jurisdiction (1) The oder ei géie to be given to 
AccompLice. See Evidence (14) ee MPH Gio he A 
a See Misdirection. ° 
See Murder,(1) 5 
AcQouiTTau. See Discharge. 
Apaussion, See Confession. 


= 
ALTERNATIVE Finping. See Full Bench 


Rulings (3) 
APPEAL. e 
(1) A person tried by a Jury is entitled to 
` an — on the facts if the offence was 
committed before the passing of the 
Penal Code i i 
(2) There is no right of —-, because the 
united sentences in three. separate 
cases amount to more than a month’s 

imprisonment 

OW 


See Full Bench Rulings 


B. 

Breaca op CONTRACT. ë 
An agreement for personal servic3 in 
carrying indigo from the field to the 

vats Is not a contract, the breach 

-of which is punishable by Section 

490 of the Penal Code i: 


Brrnery, SÉ? 
A subordinate Magistrate of the 2nd 
class cannot initiate a charge under 
Seetion 213 of the Penal Cede of 
—- to screen an offender 


C. 


CALENDAR, ` 
To contain grounds ef commitment 


and remarks of Committing Officer * 


Dëppen, |. 
See False Evidence (3) 
See Jury. i 
Seo Riot (1) (2) o 


” ing on slaughtér-houses under Act 
VII of 1865 B. C. must be defer. , 
mine in each,case according to its 
own particular ciycumstances ’ 

Conviction. 

OO) Persons got formally charged or put 

on their defence, cannot legally be ` 
convicted wn 90 

here the evidence forthe prosecu- , 
tion was sot taken, the” prisoner 

@® was hell to have been illegally 
convicted 

See Confession (1) 

See Hurt. Pik 

See Jurisdiction (4) (6) 
CoRRORORATION. ` i 

See Confession (1) 
: See Misdirection.. 

° See Murder (I) - 
CRIMINAL Trespass. See Riot*(2) 
Curhance HOMICIDE NOT AMpuNTING To Murpek, 

(1) Where a man was murdered by his 
* brother and nephety while in the 
= act of dishonoring the brothers 
wife,—Fisnp that there was grave 
and sugdeñ provocation which would 
have justified th® murder, if only 
such force had* beer used as wag 
necessary fo protect the wife from 
` a the outrage to which she was being 
subjected ; but that, as tke deceased 
.. had been beaten in a cruel and ving 
dictive manner, tle prisoners were 
guilty of — e nis 
9|: (2) Where a thief was caught house- 
~ . breaking by night, with half his body 
and his head through the wall of a 
house occupied by none but women, 
except the prisoner and his young 

6 
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CULPABALE HOMICIDE nor AMOUNTINO TO Mur- | Eyipence. — ( Continued.) 


DER.—( Continued.) ` 
idiot son, and where the prisoner 
suddenly caught up a sort of pole- 
` axe, and with ït struck the thief 


five times on his neck and nearly ` 


cut off his head, — Heto that the 

offence committed by the prisoner 

-® was not murder, inasinuch as it was 

cpmmitted in the exercise of the 

right of private defence ; but that, 

> e . as the prisoner inflicted more huré 

' that was necessary for the purpose 
e of defence, he was guilty of —- .. 

(8) Explanation of the difference between 
murder, —, and grievous hurt... 

(4) In a case of — it was held that; though 

the occasion might hav® been one 

» to justify the prisoner to meet force 

by force, still, as he inflicted a blow 


50 
86 


which he must have known Was’ ` 


likely towcause death, he had ex- 


ceeded this right of private defence 89 | o 


= 
Li 


Dacorry. $ f 


(1) Severe sentence of transportation fore 


° life ina case of aggravated —; con- 

e firmed as required by the state of 
the district e... 

(2) A sentence of fine only ‘is illegal in a 
case of — a Ss 

(3) In a case of — a sentence of 14 years' 
transportation was held@llegal, and 


reduced to 10 years’ transportatione 


y 


under Section 395 of 
Code 
See Jurisdiction (5) 
Dentau. |: ` e 
Procedure by Magistrate on —ef 
-*. ` complant by accused aa 
è Derury Maqistratrs. See Jurisdiction (3) 
DiscHARGE. 
: Distinction between -— and acquittal 
Dying Decnaration. See Evidence (6) 


E. 
TEURopEAN BRITISH SUBJECTS. 


the Penal 


e54 


88° 


75 


13 


e Procedure, by a Magistrate with re- .- 


Š gard to — charged with offences ¢., 
EVIDENCE. ° 


(1) Section 48 Act Il of 1855 is applica- 


ble to criminal trials e 


(2) The test obcompatison of native ‘seals - 


is at least buta fgllible one, and 

must alwayg be receivéd with ex- 

, treme caution , DI 
(3) When a Civil Court, authorizing a cri? 
minal prosecution, instead of com- 
mitting the parties, refers the pro- 
ceedings, and leaves it to the Magis- 


e trate to convict or not as Re thinks - 


: proper, the depositions taken before 
` the Civil Court ave not admissible 
in —. But the improper admission 
of such — is not of itself ground 
fur the reversal of the Sessions 
Judge's sentence, when, independ- 
> e Ze a 
ae e 
: s 


4 


‘ e, ib. 


ently of that evidence, there is 
sufficient — to justify the decision 
(4) Police reports are not evidence except 
against the reporting Police affi- 
` cer ates 
(5) Remarks on the improper admission, 
ata Sessions trial with the aid of 
Assessors, of a chowkeduar’s state- 
ment as to the previous bad charac- 
ter of the accused Ve 
(6) The ‘dying declaration of a decersed 
person is admissible in — on a 
charge of rape =i 
(7) The — of persons who are themselves 
liable to punishment. should be care- 
fully sifted and tested before they 
exn be relied on in a Court of Law 
(8) Causing the disappearance of — ofa 
e crime under Sectivn 201 of the Penal 
Code ge 
(9)°The confession of a prisoner before a 
Magistrate, though retracted before 
the Judge, is admissible in — 
against the prisoner, provided the 
Judge be satisfied that it was made 
voluntarily ` sie 
(10) Statements in grounds of commit- 
e ment cannot be used as — against 
a prisoner ifnot reduced to writing 
and without the examination on 
oath of the committing ‘officer in the 
resence of the prisoner Sen 
Of guilty knowledge is necessary to a 
sconviction on a chargé of dishonestly 
receiving stolen property 
(12) Of co-defendants when admissible 
(13) A person may call the woman with 
whom he is accused of having had 
sexual intercourse, as a witness on 
his bebalf ge 
(14) A person is not, by reason of being 
an accomplice, disqualified from 
giving — either for or against a 
prisoner si 
(16) Written reports of depositions when— 
: See Confession (2) 
See False — 
See Full Bench Rulings (2) (5) 
See Irregularity (1) ` 
See Misdirection. 


See Murd& (1) (3) 
F. 


EES 


PAtep OHARGE. 

Definitjon of what is not a sufficient 
ground fpr a — 

Fazss Evipence. 
) Unsatisfactory conviction for —~ re- 
€ a versed, the evidence being balanted 
as to numbers and the story for the 
prosecution improbable, and ‘the 
discretion,vested in a Civil Court 


set 


® of sanctioning a criminal charge of 
e — having been improperly exer- 
cised $ 


e ` (Gr Criminal prosecution under Registra- 
, tion Act XX of 1866 for — ` e” 


41 


72 


75 


80 


' 81 


85 


87 
91 


92 


id. 
1. 
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Farse Evipence.—( Continued.) : 
(3) In a case of — it is not necessary for 
the Judge in, his charge to show 
how the false statements, ven if 
made intentionally, are material in 
the case wee 84 
(4) A conviction on*a charge of — was 
set aside, the alleged conflicting 
statements having been made after 
a lapse of four years, and there 
being no proof of deliberate inten- 
‘tion to give — which was held to 
be the gist of the offence — © 89 
(5) In a case of —, reading extracts from’ 
the alleged conflicting statements of ° 
the prisoner is not sufficient. The 
+ whole deposition should be laid be- 
fore the Jury "ae 92 
See Full Bench Rulings (4) (5) 
Fine. See Dacoity (2) 
FORFEITURE å 
Of property of fugitive offender '...73, 79 
FORGERY. . 
(1) When a Civil Court sends a prisoner ® 
before a Magistrate on a charge of 
—, itis competent to the Magis- 
trate to commit the prisoner for 
trial on a charge either of —, or of 
using as genuine a faise document, 
or of abetting — ier 
(2) Unauthorized use of names of co-de- 
cree-holders var TB 
See Evidence (4) "rs, e 
See Using Forged Document. ° 


FuLL Bency RULINGS. - e 
~- x (By five Judges.) e 
(1) The High Court has power to miti- 
gate, on the ground of its being ex- 
cessive, a sentence passed by a Ma- 
gistrate, nnd confirmed in appeal by 
the Sessions Judge, altering n aen. - 





20 


tence passed by a Magistrate .. 7 


(2) Upon trials in vhe Mofussil, a wife is 
competent to give evidence for or 
against her husband, or for or 
against any person tried jointly with 


her husband 21 


(3) The splitting up of one agpravated: - 
offence into separate minor offences 
(e. g. a conviction for lurking, 
house-trespass, and theft under Sec- 
tions 456 and 3880 of the Penal ` 
Code, instead of for lurking, house- 
trespass, in order to contmit theft 
under Section 457) pr8hibited. 

Where a Magistrate convicted under ® 

e Sections 456 and 380, it was held, 
that the Judge on appeal, inst®ad 
of setting aside the convittion, and 
sending the case back to the Ma- e 
` gistrate for re-trial wnder Sections » 
457 and 380, ‘ought only to have 
set asjde the conviction under Sec- 
tion 380 and allowed the convic- ® 


tion under Section 456 to stand: 2. 39 


H 


e `(4) Where a witness intentionally’ gives 
false evidence, and it is doubtful 


e 
S e 
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Por, Bexcu Rurrsas.—( Continued.) ` 
whether the false statement was 
. made before fhe Magistrate or be- 
” fore the Sessions Judge, the witness 
may Le convicted of the offence of 
giving false evidence upon an alter- 
native finding e. 
° (5) The deposition yoluntarily given be- 
fore the Sessions Judge is admissi- 
ble in evideuce against the witness. 
to show the. falsehood of his depo- 
sition before the Magistrate, any- 
thing in Section 32° Act II of 1806 


notwithstanding SE 
Ki G. ` 
Gnrevous Hurr. 
Where, in a case of robbery attendtd 
e. e With death, there was no intention 
» of causing death or such bodily 
e e S H h 
injury as was likely to gause death, 
the conviction was akeréd from 
voluntarily causing burt in com- 
mitting robbery, to evoluntarily 
causing — in committing robbery... 


65 


1b 


16 


SE See Culpable Homicide not amounting do 
w Murder (3) i . 


Kee Robbery (2) 
H. 


L 
Dën Cour, ° 

See Jurigdiction (3) 

Seg Practice. 

* See Secuaity (2) 
FLOUSE-BREAKING. 

Theft is the sequel of, and cannot be 
separated from, — A cumulative 
sentence of 3 years’ imprisonment 
was helf to be illegal in such a 


See Spliiting. 
Horr.. ' 

Case of wrong conviction of volunta- 
rily cdusing — and abetment of the 
same ise 

e See Grievous —.  , 

a e I, i 
$ a 

IMPRISONMENT, * ar 

Limit of — to be awarged by subor- 
dinate Magistrate of Ist class in 
default of fine, in the case of persons 
convicted of being members of an 
unlawfuP assembly Di s. 


InsAyrry. os 


(1)eWhere a Magistrate has kept in custo- ) 


e 9° gn insane prisoner, and reported 
the case to Government, hia success- 


or, instead of striking off the Gase, 


is hound to resume the investiga- 
tion under Section 391 C. O; P. ... 
(2) Procedure by Mégistrate in cases of — 


TRREGULARITY, « 


case ~o ee ie et, wie es 
OG) Remarks on certaine-in.a Judge's 


Summing up ome 


g 


* case ak 


(1) Reference to proceedings .in‘a former ' 


- 51 


27 
64 





d 
Ki a 


l INDEX (CRIMINAL RULINGS) -` e 

Afen E EE 
l J. Laxo Disrures.— ( Continued.) ` 

JURISDICTION. S ` Civil Court. If called in to irter- 


e D 
(1) Case of abduction of a child for ,the 
purpose of stealing its ornaments, 
which, instead of being committed 
to the Court of Sessions for trial, 
was improperly disposed of by the. , 
Magistrate asa ease of theft 
. (2) A Magistrate may take cognizance af 
e a case, on the information of a third 
~ peršon, without any complaint by 
s the party ipjured sas 
(8) The Fligh -Court (like, the Sessions 
` (Judge) cannot nullify the verdict of » 
a Jury by interfering to lessen the- 
punishment. Section 40% refers to e 
e eases where the offence: is proved, 
but where the punishment inflicted 
is held to be too severe, and not to" 
cases whgte the conviction is con- 
sidereq*improper ' sat 
(4) The High Court hfs no — to. reverse 
a conyjetion on extraneous evidence 
derived from another case ia 
(9) A Deputy Magistrate has no — to try S 
‘and convict, as for theft, persons 
* "` whose offence is in reality that of 
dacoity. He ean only commit them 
e to the Sessions ~ ne 40 
(6) A Lower Court has no powef to quash ° 
_ its own conviction though illegal .. 20 
(7) Case in which a Deputy Magi8trate 
convicted of house-trespags when ® 
e the Judge thought he should bave 
committed for house-breaking by 
night, Se, we” Nae. 
See Bribery. j 
e ` See Full Bench Rulings 4l) - ° 
See Security (2) e 


6 


42 


ib. 


`J URY. , 
It is the duty of a Judge to state to 
the—what are the principal points 
in the evidence, and how,they bear 
for or against the prisoner—in short 
-o to render the—every assistance in 
- his power towards coming to a 
right conclusion a d? 
. K. ` 
KIDNAPPING. ` ° j ° 
Section 868 of the Penal- Code refers 
` to some Other party who assiste in 
concealing any person who has been 
kidnapped,eand not fo the kid- 
nappers "Te Stee 
- L ee S 
LAND Disrutss. ae soe 
(1) Omissiorf of Magistrate to state form- 
e ally that he was satisfied ethat a 
dispute likel® to induce a breach of 
e the peace existed} not necessarily a 
ound to. interfere with his order 
(2) Prompt action is generally raquisite in 
cases of dangerous — SS wea 00s 
(3) A Magistrate ought not to interfere, 
— under Section.318.C. C. P. with P 
the execution of a decrae of *the 
Rx g ® 


D 


- 


” 


4 


fere at all, because hẹ is apprehen- 

sive of a breach of the peace, She 

should, under Section 319, maintain 

in possession, the person who has 

been actually prt in possession by a 

dectee of the Civil Court ae 

(4) Before a Magistrate can pass an order 

regarding possession of disputed 

land, he must observe the forms 

dÉ prescribed by Section 318 C. C. P. 

"ei Procedure in case of — ge 
Letrers Parenr, See Practice. 

Lerxinc House-Trespass. See Full, Bench 

Rulings (3) l 


Macistrats. See Jurisdiction (2) 
e e See Nuisance (1) 
ATAInTENANCE. 


The inability of a husband and wife 
to agree to live together, is no 


è : ground for decreeing a ‘separate— 
to the rife ose 
MARRIAGE. 


A nikah — falls within the purview 
of Sections 494 and 495 of the Pe- 
nal Code 


MASTER. . 
Criminal liability of—for servant ` 
MISCHIEF. 

e (1) Th authority vested in the Criminal 
Court of punishing persons for acts: 
of —, must be exercised with great 
caution and on clear proof that the 
accused has brought himself within 
the meaning of Section 425 of the 
Penal Code Ee Ee 

(2) Portion of fine inflicted under Section 

434 of the Penal Code, cannot be 

. paid to an Ameen deputed to re- 
‘store landmarks destroyed =~ _ 


See Theft (1) S 


MISDIRECTION. 
A. verdict of guilty of dacoity against 
certain prisoners set aside on the 
ground of—, the Judge having 
omitted to point out to the Jury 
the danf@r of relying upon the un- 
corroborated testimony of accom- 
lices 
See Murder (1) 

'SMITIGATION. è l : 

See, Full Bench “Rulings (1) 
© See Jurisdiction (3) 
e See Murder (2) E ig 
@fonricmsn. See Conservancy. 
Murver,. S 

¢1) Held, in a case of —, that the Judge 
e had not gifen a proper direction to 
i the Jury in telling them that it was 
for them to consider whether the 
a P evidence of the accomplice was 
e , strictly corroborated as to the pri- 
soners; that itewas not enough that 
the evidence should disclose a state 
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Mourner —( Continued.) 
of facts consistent with the possibil- 
e ity of the truth of the accomplice’s 
story; and that-the Judge ought 
to have gone through the history of 
the crime as detailed by the accom- 
plice, to point out any independent 
„evidence proving facts showing 
that the prisoners were or must 
have been present at, or cognizant , 


of, the —. woe Zä 


’ (2) The sentence of death reduced to trans-. e" 


portation for life in a case “of sch 


committed rather by way of retalis- 
tion for injury, than under the 
influence of any worse passion... 
(3) In a case of — by consent,—Hetp that 
evidence of consent which would*be 
sufficient in a Civil transaction, must , 
be equally sufficient in exculpati8n 
of a prisoner's guilt 


46 


vee 


(4) Of a supposed wizard : =- 82 
(5) A person may be convicted of — on his 
own confession e .. 83 


(6) Where a master accomparying- a ser- 

` vant knowing the latter’s intention 
to commit —, and is present atethe 
commission of the —, although he 

struck no blow, still he is guilty ag 

a priticipal or 

(7) A sentence of tran8portation other than 
for life is illegal in a conviction of e 

-~ murder ` Soe B 

See Culpable Homicide not amounting to—. 


Mustcat Igstruments. See Nuisance (1) 
i . LI 
N. 


ib: 


NUISANCE. ; 

(1) Order of Magistrate prohibiting use of 
musical instruments for the purpose 
of annoyance i jwi 

(2) The omission of a person to keep his 
ponies from straying, is not a public 
— punishable under Section 290 of 
the Penal Code ës "EI 


E 


PARDON. | S 
Tender’ of — under Section 209 
C. C. P D ~ H aes 


See False Evidence. 


40 


Lé 


94 
PERJURY. 


Pou icr. 
The — are not at liberty to bind 
witnesses over bo appear a month 

after date . 5 
See Evidence (4) 


Possession. See Land Disputes, ° e 
See Water Disputes.» 


PRACTICE. ° 
When two Judges of fhe High Courte 
differ in opinion, with refefence to, 
Seojion 36 of the Letters Patent ... 
PROCLAMATION. ef oe 
Procedure for issue of — as to fugitive e 
è offender under Section 183 U. C. P. 73 
Pusuic Roap. See Toll. a 


e í L 
D 


88 


D + R, 
Hien, V 
Measure of punishment in a case of — 
See Culpable Homicide not amounting 
to Murder (1) ` 
See Evidence (6) 


e 
Recurvine Sroren Property. , See Evidence (1 
RECOGNIZANCES. 
(1} An unproved charge of false imprison- 
ment is not the credible information 
contemplated in the law on whigh 
a Magistrate may take — to keep 
‘ the peacé e 
(2) It should appear on the Dee of a 
, Magistrate's order that he had re- 
ceived credible information that the 
persons ordered to enter into their 
—“were likely to commit a breach 
of the peace, or to dg any act likely 


59 


1) 


to occasion a breach dfethe peace aw. 98 


See Security. æ S 
Reversau. See Evidence (3) 
See Jurisdiction (4) ° 
Retisron. See Security (2) 


Rieu or Private DEFENCE. 
Hémicigle not amounting to Murder (4), à 
Ror. e 
e (1) A dismissal by one Court of acharge of | 
$ ~ngainst a person, may be a bar to 
his trial by another Court on the 
eame tharge, but it does not extend 
° to othgr persons not then before 
the Court which ordered the dismiss- 


n e 
(2) The dismissal by one Court of a charge 
of — instituted by the Police, is no 
e barto the trial by another Court of 

a charge of criminal trespass insti- ° 
tuted by a third person, although 
the two charges may substantially 


Roan. See Public— 
Rospery. ` , 
(1) Where’ persons are committed 
on thiee separate and distinct 
charges for three separate and dis- 


See Culpable e 


57 


refer to the same occurrences a. Zë. 


e tinct robberies committed on the e 


same night in three-different houses, 
* they must be tried separately on 
each of the three charges is. 
(2) By the infliction of grievous hurt, 
theft gecemes —, and all persons 
concerned in theadffence are liable 
å to punishment : SZ: ai 
e See Grievous Hurt, 
` D D Ai 
e kW . S 
SECURITY. ° 
(1) Section 297 C. C. P. applicable only to 
persons of a vidlent or turbulent 
character, apt not to taking — for, 
good beliaviour su 
(2) Orders passed by Sessions Judges con- 
firming orders by Magistrates call- 
ing upon parties to give — for 
ood behaviour, are open to revi- 
* sion by the High Court ar 
è 


e 
+ 
e 
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lii INDEX (CRIMINAL RULINGS) > : 


Securiry.—( Continued.) 


(3) Second — for good hehaviour not de; 
mandible, except on new proof of 
bad livelihood or of incapability to 


` follow an honest calling 

We The period for which a prisoner can be 

* bound down op — to keep the 
peace, is one year from the date of 

; his release from imprisonment... 
SENTRNCE. es 
(1) A-- without defence illegal evs 
(2) “A—of 4 years’ imprisonment by a 
Magistrate is ie as beyond bis 
campetency eee 


See Full Bench Rulings Oa 
See House- Breaking. 
Dee Jurisdiction (3) 


See Theft (1) a ER 
SLaucHTER- Houses, See Conservancy. ` 
SPLITTING ei 


In a case bf separate convictions and 
sentences for house-breaking by 
A night afd theft under Sections 457 

and 879 of the Penal Code, the 
° conviction and sentence under Sec- 
~- `e tion 379 were quashed, and {hose 
under Section 457 were upheld a. 
See Full Bench Rulings (3) 


T kd 

 (ager, 

», (1) A double sentence for — and misthief 
is illegal and improper e 

.(2) It is not — if a person, acting bond 
Jide in the interest of his employers, 
and finding a party of fishermen 
poaching on his master’s fisheries, 
took charge of the nets and key 
them pending his masters’ orders e 
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17 


90 


48 
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Tout. 


“Transportation. See Murder (T) 


er a eee 
Tanerr.-—( Continued.) 


See Compensation. 
See Full Bench Rulings (8) 
See Mouse- Breaking. S 
See Jurisdiction (1) (8) 
_ See Robbery (2) 
See Splitting. ` ° 


To justify a conviction under Section 


6 Act VIL of 1851 for illegal col- 
lectior of a—on a public road, the- 
road must be a public road within 
the meaning of Section 2 of the Act 


U.. 


UNLAWFUL Assempiy. See Imprisonment. 
Usine Forcen Documenr. 


A person may be convicted of—, 


though he in the first instance pro- 


duced only a copy of the forged. 


document z. 


W. 


Warer Dispores. 


; Construction of Section 320 C. C. P. 
Wire. See Full Liench Rulings (2) 


See Maintenance. 


Warxesses. See Police. 
Wroncrou CONFINEMENT, 
(1) The time during which a arty is kept 


- in—is immaterial, except with re- 


ference to the extent of punishment 


(2) In no case is a Police- Officer justified 


by Section 152 C. ©. P. in detain- 
ing agperson for a single hour, ex- 
cept upon some reasonable ground 
justified by all the circumstances of 
the case was 
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74 


ib. 
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Ashruff Sheikh: es HI Jhoomuck, Chamar wwe 90 
Auhuck Bhooneea SE 53 ogech Pullee vs. Nobo Pullee . 48 
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. CRIMINAL LETTERS. . 
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No. 494.—The words “ for that purpose” in 
Section 175 Code of Criminal Proce- 


dure, refer only to binding witnesses to e" 


give evidence e 

No. 520.—Punishment for dacoity 
. No. 520.—Verdict of Jury not necessary 
e when prisoner pleads guilty SN 
No. §21.—Cancelment of judgment on «the 
appeal of Buloram Doss see 


No. 555,.—Kidnapping—Meaning of Sec. 


eae o 


ib. 


ib. 


ib. 


tion 868 Penal Code—Convictions under e 


Sections 363; 366, and 368—Substitu- 


tion of transportation for imprison- , 


ment  . one 
No. 558,—Use of the term “ perjury” SE 
hibited ae 


. No. 593.—-Previous convictions when to be 


considered— Evidence of. character 
against person charged with theft in "a 


building . e 
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No. KÉ —Forgery of a kubooleut how Au 
be charged 


No. 595. — Verdict i in a cas@ of causing mis- 
carriage charged under different Sections 
on identical facts A 


599.—0OÑnion of Assessors not neces- 

sary when a prisoner pleads guilty .... 

- 1334 — Police reports not evidence— 

: Confession as Queen’s evidence not a 
ground for conditional pardon—Modif- 
cation of sentence of whigping ss 

No. 13836.—Medical Report not evidence ... 

No. 1368.—Procedure for refund of fine oe 
as compensation on reversal‘of award .. 

N8. 1403.—Procedure on plea of guilty’ 

No. 1410.—Abetment—-Previous good cha- ° 
“racter in the case of murderers—Abet* 
nfent without knowledge: of commission 

e of murder 


No. 


Nb. 1585— Pender of piragi by Magis- 
trates aes 
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Ro 22.—Rules EE pleader’s. fees cir- 
culated ‘for the guidance of Civil Judges 


No. '23.—Printed Forms on stamped paper of | 
certificates to be issued.to pleaders and 


mooktears, obtainable at the Distuict 
Treasuries - 
No. 25. —Hxemption of Syud Sufder Ali 
e Khan ‘of Moorshedabad from personal 
attendance in the Civil Courts abs 
No, 26.—Calling attention to the revised 
Rules for the transmission of official 


correspondence under the new Poste 


Office Act XIV of 1866 es 


S No, 27.—Procedure when offence committed 
in or before Civil Court falls EE two 
or more heads ji 


No. 28.—Erratum in Rules E T plead- 
ers’ fees 


eo 


= No, 29.—Resignation of Baboo Gourhury í 


Bose as a pleader of the High Court; 
and the loss of bis sunnud - ai 


No. 30.—Revised list of Public Offices with® 
which the Post Office will keep secounts 


of ‘postage, So, eee 
~ No. 31.—All covers sent by post to the High 
Court, to be addressed to the Registrar, 
Appellate Side ous 


No. 32.—Pleaders’ fees in Mofussil Small 
Cause Courts si 
Nv. 33.—In what Courts pleaders holding 
certificates under Act XX” of 1865 are 
entitled to appear, &c. 


one 


, 
e 
èe > 


! CIVIL L CIRCULAR ORDERS. 


Ne. 34.—Cases of execution of decree to be 
1| * separately shown in the Montliy State- 
ments Nos.-2 and 8 
No. 35.—Increase of thee salaries of rtinis- 
terial officegs 
ip, | No. 36.—Remands by lava 
Courts 
No. 37. —Régarding the paper to he used 
for engrossing memoranda undef the 
Registration Act í 
Na.” 38.—Particulars to.be inserted in 
Monthly Statements uder each subor- 
dinate , judicial | officer's ename 
2| No, 39.—Costs of Tegistration of memo- 
randa 
No. 40. —Destruction of weoi, of Small 
- Cause Courts oe 
No, 41.—Local investigations by Ameens ` 
No. 4%.—Moonsiff's punkahs and puh- 
kah-pullers 


Appellate 


ib. 


ib. 


e No. 43.—Alteration of the establishments’ 


attached to Civil Courts 
ib. | No. 44. —Amgeen’s fees and salaries ses 
No, 45:—Attendance of Civil prisoneis when 
required es parties or witnesses in ae 
suits 
No 46.—Amendment of Circular No. 34. 
No, 47—Expenditure on account of sta- 
tionery in 1864 and 1865 by each Sud- 
6 *der Ameer in his double capacity’ of 
e Budder Ameen and Sudder Moonsiff . 
ib. | No. 48—Report called for on the number of 


eee 


applicants for admission as pleaders in - 


the Mofussil Courts š 
7 | No, 49—Holidays for 1867 ` 
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No, 6.—Erratum in Circular No. 19 dated 
2ist July 1863 

No. 7 oe of Western Court's ‘Cir- 
cular No. publishing a table of 


changes Ge be Act VIII of 1866 in. 


the schedule to the Criminal Procedure? ` 


Code - ® 1 


No 8.—Regarding commitment of European ` 


British subjects for trial before the High 
Court—Alteration of dates for the. re- 
maining Criminal Sessions of that Lourt 
for 1566 

No. 9.—Transportation in lieu of imp»ison- 


ment dire 
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li, vacation e SR 
No. 11 Registers of warrants to be kept 
up * os 
No. 12—Cases postponed in consequence of 
ib. insanity, &., of accused, to be excluded 
from the calculation of the average 
duration of cases tried : ge 
Lu 13—Commitment of European British 
subjects for trial before the High @ourt. 
No! 14—-Police Officers how to be summons 
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*| No. 10.—Early trial of murder cases béfore 
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(CIVIL REFERENCES) ` | : 
D = ` ` D 2 
A. wd JURISDICTION, —( Continued.) a ` á 
A re non-paymept thereof, it was held 
BATEMENT ` , ‘that he was iy fact suing for a,pe- 
- Of suit and survivance of cause of °| : e naits equal to double the amount 
action we 2 e ` due, anti that a Small Cause Court 
ARBANGEMENT. was competent to entertain the 
Enforcement by the Court of — bee suit, 5 
tween decree-holder and judgment- SR . EN 
igen deeooieran judgment, , dia en Cae Gout agn ty vr 
unt within —, not- 
B.. , withstanding tha} it is upon af bond 
_Bonp-Danr. See Jurisdiction (8) . the amount of whichjis beyond its— 6 © 
Beracun or Conrracr. See Jurisdiction (4) «| (4) A snit for money for which plaintiff 
ai S SS e agreed to let defendant tap certain - 
Cause or Action. See Abatement. g e Ce EC Ee ees 
Conteimurioy. See Jurisdiction (7) 8  euit for rent, but for -the breach of 
- D k a contract in respect of which a’ , 
DAMAGES. -o F : e Small Gause Court has — we ` BS 
Where a partir sued for Rs. 17-8 as (5) A party out of whose field a cow has’ 
rent, and a like sum as penalty for -~ beên taken away and wrongfully de- 2 
$ non-payment thereof, it was beid ` tained, ise not ‘bound to institute a 
that the plaintiff could not recover A Criminal proceeding in the first 
more than the — sustained we D instance, but may resort to his re- 
See Jurisdiction (4) (9) (10) medy by Civil action of which the 
See Sale. Í Civil Court is*bound to take cogni- 
Dower. SE ec ( 6) S ®zance of iteander Seċtion 1 C. ©. P. 9. 
ea Limitation (2) (6) A tuit will not lie in the Small Cause e 
E. Court upon a deed by which the 
Execution op DECREE., See Arrangement. ` . defendant conveyed to the plaint- 
Liability of i ven 21 "all his property . an 12 
F (7) A suit by one co-sharer of an estate, 
SPENE who has paid Government revenue 
Forsien Srate. See Jurisdiction (1) - to save the estate from gale, against * 
G. S d e nother sharer for his share ofthe ` » 
Gurr. See Jurisdiction (6) ee Ee 
: _ hot maintainable in a Small Cause 
Wi H. es Coyrt under Section 6 Act XI, of 
Hovuse-Rent. See Set-off, 1865 j a =. 15 
De ee, (EE Ge (8) Where an ijara constituted a mort," 
The owner, of the land is not liable , gage of th® rents asa security for 
for the — on housg built on the e an amount due on a ‘bond, with a 
land by a tenant s- 20 * stipulation that the balance, after 
tL payigg the jumma payable by the 
e ` D raorteagor, should be applied by the 
IMPROVEMENTS TO ANOTHER’S House. See Juris- | © mortgagee in payment of thè bond, 
diction (10) - ae - «. —Hegp that the Small Cause Court ° 
Inrecuvariry. See Sale. . , has jurisdiction to try what amount ` 
J. e I is due on the band, and also to try ° 
JURISDICTION | ` ° ore pace hr aa Käl 16 
(1) me Recorder's SE os For of tres- e o (9) A suit will lie in the Civil Court to 
pass to personalty in Foreign State 4] 2 recover damages for breach of con 
e (2) Where a party sued for Rs. 17-8 as lk tract by defendant to certify, or for ` 
rent, and a like sum as penalty for `, his fraudulently omitting to certify, , 
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Junisprcrion,—( Continued.) 
in consequence of which, on an ex- 
ecution fraudulently issued against e 
the plaintiff, his property. was ` 
seized 20 
(10) Suit by the Secretary and Manager of ` 
a Government Aided School for 
damages against the owner ofthe , 
school premise$ for breaking down . 
the building and removing the ma- 
terials belonging to plaintiff,--Hesp 
that the plaintiff, as Secretary and 
Managergcould maintain the action 
_ for the benefit of Ke school; that 
‘eon the facts the. plaintiff was not ` 
entitled to greater damages thas 
kad been awarded to hlm for thea. 
value of the materials removed by ` 
the defendant, or to compensation , 
for the improvements made by hith . 


oer 


"4 
a D 


w 
~e 


Personauty. See Jurisdiction (1) 


R. 
REGISTRATION ` 
(1) In ‘cases of application to the C8urt 
- . ` under Section 53 Act XX of 1866, 
the: Court ought not to summon e 
the defendant,*but the applicant is 
entitled to a decree, merely on pro- 
duction of the obligation and the 
- record duly signed eee 
(2) Under Section 55 the Court may after 
decree, on a representation by the 
judgment-debtor, set aside the de- 


11 


cree and stay or set aside execution 7d. 


e , 
Rent, See Damages. 


E 
See Jurisdiction (2) (4) (8) 


Res JODICATA. 


The Tipperah Rajah’s Court is a. 


to the* building; and that there ° e Court of competent jurisdiction 

Waseno presumption of giftin the - within the meaning of Section 2 
case ` 2 o ufe Act VIIL of 1859. <A decision 
(11) A suitefor money forcibly taken from `- given there bars afresh suit m_re-- 

the plaintiff by the defendant is j spect of the-same matter in'a Bri- 

maintainable in the Civil Court, tish Court ‘ue 
Se ` EE S rear pad ` | Revenus. See Jurisdiction’ (7) 

acquittal in the Criminal Court on SE 

the charge of robbery _ e — 96 Ricer or Suir. See Jurisdiction (5) 

+ o R ENG, SG E? l S. 

LIMITATION. * ' | SALE 


(1) In a suit by a mooktearYor sary... 11 
(2) Where a wife demande) only a por- 
tion of her .dower from her hus- 
band,—as to, her claim to the re- 
mainder will count from the date - 
ot her husbandés death, and not 
. from that of her fouer demang ,.. 
- (8) In a suit for wages by a servant 


M, ` 
Manomenan Law. See Dower, 


19 
33 


’ Mooxrear. 


Penalty under Section 13 Act XX. of 
- 1865 on a person not duly qualified 
practising ags—~ ' . oe 
See Limitation (1) 
Morteace. Seg Jurisdiction (8) 
Municipar. See House Tar. 


29 
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EH 
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The affixing, in the Principal Sudder 
Ameen’s Court, of a notification 
e ~of — in execution of a decree of the 
Small Cause Court, held to be no 
irregularity in the — by reason of 
which damages could be recovered 
under Section 252 Act VIII of 1859 
See Jurisdiction (7) 
Servants’ Waars. See Limitation (8) 
SET-OFF. 
` In asuig for house rent, the tenant 
cannot be allowed to — a sum ex- 
ended by him in repairing the’ 
louse without the plaintiff's’ au- 
thority 
SHARER. See Jurisdiction (7) 
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e P. Jo f dk 
` Bes Ate, Ske Damages. e Trpperan Ravan’s Court. See Res Judicala. 
- See gt Trespass. See Jurisdiction (1) 
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B. Ta N. ` 
Begoo Jan vs. Gashee Bebee «° 19| Neeloo Bibee vs. Misser Bistvas Sen, ES 
D. , | Nitto Gopal Ghost vs. Mackintosh e, H 
pon Ghose vs. Pachoo Mollah - 8i 7 ` P. WS 
orga Doss Laha vs. Doorga Churn Sha... 26 | Paul vs. Donohoy -> s 27 
d anath Sadhoo Khan vs. ee Charn E © R e 
EES H. i Sech Romesh Chunder Bannerjee vs. Jadub 
; ae Chunder Chatterjee e, ww. 14 
Hingun Sowdagur vs. Boistum Churn Ojah... Zë Di VR 
K. ; 
Kalichurn Mitter vs. Mahomed Soleem we 33 Saken Nga En age *Dutt Se S 
Kisto Kishore Ghose vs.Brojonath Mozoomdar 11 Soojun Mundul vs. Woozeer Mundal o 20 
SE M. P Debia vs. Fluree Mohun Moo- ° 
Modhoo Bibee vs. Ram Manick Dey * ... 31 ab P 
Modoosoodun Mozoomdar vs, Bindoobashinee Sreehury Roy vs. Hills e 21 
Dossee ij e e - W. 
Mohima Chunder Mookerjee vs, Ram Chur Wooma Nundo Roy vs. Browne . 80 
Eo hd en el6 e e X 
Moung Khine vs. Burn BN ECH 7 Z. 
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. (PRIVY COUNCIL RULINGS.) ’ | l 
H a = á * e 
i A. ag G- e ° $: 
i e d t 
ACKNOWLEDGMENT. See Lease (1 Girt. i e es 
Abavi PALKI. See Furisdietion ( ) ) ‘| (1) Where a suit for possession is brought 
- ADOPTION. See Widow (2) 3 upon af alleged wusseyuinamah or 
Adent. ` See Principal and — : deed of—, and the Court directs, in 
ALTamaHa. See End i (] © S conformity with Section 13 Regula- 
pen C ) "e Go III of 1793, proclamation to be : 
C. e ° * made for all persons having claims 
ete tet to the property to céme in, the S 
Casto. See Jurisdiction. plaintiff cannot be allowed’ after the i 
Compensation, See Sale (2) decree is pronounced, giving him 


Compromise. See Evidence (1) 


Construction. See Lease (2 Se ° 


Custom. „See Lease (3) 
D. 


but asmall share of the pfoperty he 
claims, to object to the proceedings 
on the ground that the rights of e 
e the parties entitled to the property 
ewere not put in issue, and that he 
was prevented from adduciug evi- . 


Damaces. See Lease (4) © Sab i ; 
See Zemindar. . e dence m support of his case ates 
(2) A deed bya Mahomedan in which he 

' E. S detlared, e have atlopted A, B. ° 

a to suce to my property,” was e : 
A A Ben ge : a held to Ee des GE nor 
Beno, See Endowment (1) s a testamentary — to take effect 
SPONSES after the death of the donor, there 
(1) According to Mahomedan Law, wukf being a complete absence of any 
. or endowed property is not the less @relinguishment by the donor or of 

wen 46- 


wukf property, because of the use 

- of the words “ Inam” and “ Altam- 
gha” in the grant, provided the 
grant clearly appearsto have been 
intended for charitable purposes ... 
(2) A mutwallee ov superintendent of 
an — is not barred by limitation if 
he sues to recover possession of 

- endowed’ property within twelve 
years from the date of Ais appoint- 
ment 


ee 


Da 


Where the parties acted uuder a mis- 
apprehension of the law, leave was .. ` 


ERROR. 


_ Seisin by the donee 


H. 


HEREDITARY OFFICE. 


Dismissal of claim for -the exercise of 
a — upheld for want of evidence of 
. any descent of the office "mm the 


family of the plaintiff . 7 10 


Hivngo*Law. See Joint Hindoo Family. l e 


See Lease (3) 3 
See Widow (1), 


e L . 


given to bring a new suit, within Inam. See Endowment (1) 
i three years ` , s . 50 | &NTEREST. ee . 
EVIDENCE. ” >» i Where a contract of Join stipulated 
(1) According to the practice in India, the 9 e that the legally demandable rate of — 
«statement in a deed of compromise , shoflld be 5 per cent. it was held 
e that a claim*by the craditor of 


of the payment of consideratiofi- 
money is not conclusive —* of pay- 
ment . w 59 
(2) In estimating the valut of — the , 
testimony of a person who swears 
- positively that a certain conversa- 
tion took place-is of more value e 
than that of one who says that it 
a Aid not ove "SÉ 
See Lease. 


intergst at 8 per cent. founded upon | 
‘a bare promise of the debtor to pay 
8 per cent. or upon the fact that 
the debtor ha@in account volunta- 
rily debited himself with 8 per cent. 
in lieu of 5 per cent. could not be 
maintained in law for want ofcon- 


sideration amounting merely to 
, Rudym pactum tere 59 
"e d š $ . 


xvi 


© JUDGMENT. e < 
The determination ina cause should e 





INDEX (PRIVY COUNCIL RULINGS). 





J. 


Joint Hiuxvoo' FAMILY. + 


Presumption of joint property and ` 
‘erlterion in cases of purchase in 

name of one member 
See Pleading. 


Be founded upon a case either to 
be found in the pleadings, or involved 


° in ar consistent with the case theré- 
' e Dy made ee, 57. 
JURISDICTION. e ; 


Quere.—Whether a suit lies in the 
Civil Courts aganks the Chief Priest 
of the Lingayats hy thg¢ Swami or 
Chief Priest of the Swartava sect ` 
of Brahmins claiming by grant from 
the supreme power of the State.the, - 
privilege of adavi palki, of being 
arriveg,*on ceremonial occasions, in 
a°pabnkeen borne crossways, 80 ` 
that the poles traverse the line of 
march on. 


+ 


L. po” a 


 Lëasnp. 


61) Where a — is not in-writing, but the 
terms of holding are specified én a 
notification addressed by the lessor. , 
to his servants, such e acknow-® 
Jedgment is, as against the lessor, 
conclusive evidence of the terms of 

' the agreement e SES 

(2) Where a — for 7 years contains no 
words to import a continuance of 
the interest after the grantees’ death, 

- nor any expressions pointing to any 
earlier determinationyf the interest, 
the prima fucie meaning is a con- 
tinuance for 7 years, and that the 
— did not terminate with the 
original lessee’s death, but survived 
during the remainder of the term 
to his heirs antl representatives ... 

(3) The onus is on the party, seeking to 

show that the transaction should’be 

ag tie by Hindoo Law, to prove , 

that the prima facie construction 

is contrafy to that law, or the es- 
tablished® custom of considering 
such contracts in Bengal Vë 
this case the lessor having, on the. 
lessee’s death, SE a putnee of 
his wholee#tate including the farm 
in dispute, was adjudged liable tp” ` 
pay to the representatives of the 
lessee damages for the type they 
were deprived of the beneficial en- 
joyment of the farm, accprding to 
the increased rent which the new 
lessee had undortaken to pay 

Laoirimacy. hae 

i According to the Mahomedan Law, 

a child born in wedlock is deemed 
to be the child of the mother’s hus- 
band 

` See Marriage. S 


P 3 
(4) In 


ane 


è 


39 


84 ie 


ib. 


IL? 


EI 








+ 
LIMITATION. 


(1) Where the party in possessioů of an 
estate is a bond fide ‘purchaser for 
valuable consideration without fio- 
tice, and the real owner had neg- 
lected for twenty-five years to assert 
his right to the estate, mere distant 
residence was held not to be a 
sufficient cause to preclude the 
owner from ‘making an earlier 
assertion of her right, so as to save 
her from — by bringing her with- 


e in the exceptions of Section 14 
e Regulation III. 1793, and Section 3 
° Regulation II. 1865 


(2) Where a case was held to be within 
the exception contained in Olause 
2 Section 7 Regulation V. 1827 of, 
the Bombay Code, by reason:of a 
claim preferred to the authority. 
‘that was then the supreme power in 
the State, although a satisfactory 
and binding decree was not .ob- 
e tained: 
l See Endowment (2) 
Loan. See Interest. 


aes 


M. 
° 
Manomepan Law. See Endowment (1) 
S See Legitimacy, 
See Marriage. 


MARRIAGE. 
@ 


*a mother, where there has been not 
a mere casual concubinage, but a 
more permanent connection, and 
where there is no insurmountable 
obstacle to a —, according to the 
Mahomedan Law, the presumption 
isin favor of the — having taken 
place, and the mother and child are 
entitled to inherit ; 


MORTGAGE., a 


As to the validity of a — executed by 
a firm as respects one of its partners 
who did not execute the mortgage, 
but wag afterwards cognizant of it, 
and who sued his co-partners and 
obtained a decree for his share of 
the asset’ of the firm, in execution 
of which decree an attachment 
issued against the estate, “for the 
removal of which attachment the 


eae 


moftgagee now sues ee 
e i C N. 
Nugum Pacrom. See Interest. ‘ 
+ 
l O. 


9 
Onus PROBANDI. 


o Where a party alleges indivisibility of - 


24 


38 


If a child has been born to a father of | 


52 


10 


a Raj and his right to succeed to ~ 


4 


the whole as heir 
© See Lease (3) 


F. 
Pagrsersaurr Fram. See Mortgage. ° 


L 


1 
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e INDEX (PRIVY COUNCIL RULINGS.) lxvii 
Purapise. SaLE.—( Continued.) 
e Acéording to Regulation XV of 1816 _ subsequent unauthorized confirma-- ` 
E g of the Madras Code, in a suit for tion by the Beard of Revenue snd 


possession of joint family property 
in which the title of the plaintiff 
` depended on the fact ofa division 
having taken place in the family, a ` 

distinct averment of division must 

be made in the cause, and a direc- 

tion given by the Court for the 

_ production of evidence in proof of 

‘ such an averment vee 
ee Judgment, e e 
Possession. ; . 
in India the title of — must prevail e 
until a good title is shown to the 


. contrary D oes 
See’ Pleading (1) A 
See Zemindar. 

PRACTICE - . 


e 
(1) Of Privy Council as to matters of form 
_ ` in appeals from ‘India D 
S (2) Of Privy Council as to technical ob, 
jections oe 040 
PRINCIPAL AND AGENT. `’ e 


Principal not bound by bye-trans- 


action on the part of Agent e... 57 
R. z 
Ras. See Onus Probandi. S 
Rexié1ous CEREMONIES. See Jurisdiction.. 
Restraint. See Zemindar. ë 
i A. e j 
Say. 


(1) Unauthorized — by Collector for 


D 
® 


13 


. © acquiescence by the defaulting pro- 

prietor ves 

(2) Suit brought in 1821 to annul the — 

of a zemindary in Allahabad which 

e took place in 1802 for arrears of 

revenue, The Privy Council con- 

* curred in the conclusion come toby . 
° the Mofussil and Gudder ,Commis® 
sioners that the — ought, notwith- 
standing the great dapse of time, to, 
be set avide ; but considering the 
bond fide» character of the —, 
awarded compensation to the pur- 


15 


Wurre See Endowment (1) 
WosserutnaMan. See Gift (1) ` 
e e L, 
ZEMINDAR, ` 
Ae—istiable to more than merely 
noming] damages if he restrains the 
ersons of his officers, nor can 
e eject them from their house 
after long possession by them, with- 


D 


arrears of revenue of whole talook out clear proof of title on his part 13 
> . in one lot, not rendered valid by e See Sale (2) 
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y chaser we T 
Surr. See Error. j 
on ae e T., 
Tirre. See Possession. À 
See Zemindar. "e, 
W, a 
‘| Wipow. : 
(1) A Hindoo — is entitled by law toa 
e life-estate in her husband’s pro- 
perty ee SS 
(23 Suit by Hindoo — after adopting a son, 43 
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APPELLATS HIGH court: 7 & 


The 12th June 1866, 


Present : : Se 
The Hon’ble Sir Barnes, Peacock, Kt., Chief 
Justice, and -the Hon’ble. H. V. Bayley- 


and E, Jackson; Judges. 


E? 


2 
Declaratory decrees, 


Case No; 58 of 1865, : 


. Regular Appeal from a decision passed ‘by | - 
- the Judge of Behar, dated: the Sch De- 
cember 1864. 


Ranee Rajessuree Koonwar and “others 


sauce Appellants, l 


ier SE, 
r 


Dersus' Sa s 
Mahařanee Indurj Jeet Koonwar and others 
(Defendants) Respondents. 


Baboos Kahen Kishore ‘Ghose, ` Banee 
Madhub Banerjee, and pllohendro Lall 
Shome for Appellants, 


Messrs. R. V. Dose, G. CO Paul, R. T. 

Allan, R. E. Twidale, and ©. Gregory, 
"` Moonshee Ameer Ali, Baboos Dwarhanath 
SCH Mitter, Kalée Prosunno Dutt, Ynaoda 
Pershad Banerjee, Nil Madhub Sein, and 
CUCIRE Mozoomdar for Respondents? 


Suit lai at Rupees 67, 27,842-8 “17-14. e 


. In å suit brobght, on thie Seegen of an Stee Lë 

of er enger for immediate, possession and mesne 
eprofits, h setting aside an adoption, the Court will. not 
allow thë form of action to be changed and’proceed to 
, decide whee (the claim for possession on the ground 


®? + 


H 
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r é 
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g 
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of ‘an Existhg right ‘being abandoned) a. SE 
order may not issue for setting agde the adoption, but 


`} will, ón failure of right to imimediata possession, dismiss 


the suit. d 

+ According, to Section 15 Äert VII of 1859, declaratory 
orders can be -issued only ‘in suits brought, to ootan 
such orders, 


(are is a -suit br ought to recover posse’- 
sion ‘with mesne profits. of certain Zeminda- 
ries afid other property, by setting aside a 
deed of adoption alleged to be ‘forged, aad 
which, would stand in thé way of plaintiff's 
claim as fo pawt of the property. 

The Judge eof the lower Court has held 
tliat the title upon which the plaintiff claims 
caniot be Sustained, .It is admitted here 
upon appeal that, as against the defendants, 
the plaintiff cannot*succeed i in the suit in her 
claim%o possessi¢n of the Zemindaries and 
other property, or to the mesne profits. 
it, is asked that the Court should try: that 
portion of the claim which i impugns the vali- 
dity of the-adoption. ' But this is’ not.a suit 
for a declaration of right as against tha 
adopting widow ard the adopted. son, or to 
fave that adoption set ¢side for the purpose 

of*binting the adopted son after the 
death of the widow, with reference to the 
claim of the pléintiffs as the heirs who would 
be. entitled after the death of the widows if 
the deed of adoption were invalid -and set 
aside. , The object of the suit is to recover 
immediate possession . and. mesne profits 
upor an -existing right of inheritance and 
right. to immediate possession set up on the 
part ofthe plaintiffs. It is congended that, 
‘notwithstanding the suit is for. possession 
and mesne pre ofits, that portion of the claim 
which‘ seeks to obtaip® possession and mesire 
profits may be abandoned, and that portion 
of the suit which,asks for, a- declaration that 
the deed ‘of adoption is-an invalid one, may 
proceed. _We do not think that-i¢ was the 
intention.. of, the Legislature to ‘authorize 
deelaratory. decrees in suits of this natare. 
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-The law, Section 15 Act Vill of 1855, 
says: “ No suit shall ke open to objection en 
the ground tliat a merely declaratory „decree 
‘or, order .is sought thereby, and it shall be: 
lawful for the Civil Courts to make binding- 
declarations of right without granting con». 
sequential relief.” We think that that must 
_-be in suits framed for the purpose of -getz:| - 
tinga declaratory decree, and not in’ ne suit’ 
¿framed for “the purpose „of recovering land |. 
‘and “mesne profits. ' “The” object: of. (he A 
„present suit was simply eto recover ` the 
possession of land and for*inesné -profits;. aiid; 
in order -to do that, to set aside. the deed 
‘of adeption:;- We think that: the. suit: was 
-‘wholly misconceived, if it was intended to | 
‘bring before the Court: the question ai: 
of thie ‘validity of the adoption, ‘and.,td ask 
„to set aside vi at adoption for the:benefit of | * 
‘the. plaintiffs ‘as reversioners after the. death | 
_ of the. widow?.. l um a e 


d SC 12th June 1866. 
; Present: 


The Hon'ble Sir Barnes Peacock, Kt? Chief 
Justice, and the Hon'ble H. v. Bayley 
-and E. Jackson, Judges. 

‘Wooktearnamah (Proof of ponuines 

ness of)—Exhibits (Endorsement 

of)—Right of suit (by distant heir). 


Case No. 60 of 1865. : 


Regular Appeal from a decision passed 
by the Judge of Behar, dalga the Sth 
e December 1864. 


Baboo Bisram Singh alias Bishen Singh and 
, others (Plaintiffs) Appellants, 
ue ` 7 VETSUS 
Z e 
g@iaharanee Indurjeet Koonwar T others 
(Defendants) Respondents. i 


‘Messrs. G. C. Paul and R. E Twidale, avd 
- Baboos Ashootosh Dhur and ‘Unnoda 
` Pershad Banerjee for Appellants.. ` 


Messré. R. V. Doyne, R. T. Allan, and 0. 
_ Gregory, Moonsheé Ameer Ali, and Baboos 
Dwarkaunath. Mitter, K alee Pr OSUNNO 
Dutt. Nil Madhub Sein, Bence Madhub 
e Banerjee, Kishen Kishore Ghose, and 
e Mohgndro Lal Shome for Respondents. `>. 


- “Suit laidat Rupees 67,98,843-4-8-17-14. 


‘The Mooktearnamah, upon the authority of which 
this suit was brought, being impugned by the defend- 
ant oa a.forgery and as not executed by the party 
-alleged to have granted Tt, the Court held that, notwitte 
standing its attestation in due form by the Moonsiff 
of Muttra, the parties’ charged: were bound to prove 
its genuineness ; and as they failed to do so, the suit 
was dismissed, and the partiés in whose favor it was 
drawn and who declined to appear in Court to prove it, 
were directed to be sent to the Magistrate to be placed 
-on their trial for forgery. 

Exhibits produced in Court ought to be endorsed 
with the name of the person who produced them, as 
required be Section 132 Act VIIT of 1859. 

- During the existence ofa near heir, a more distant 
heir cannot sue, ‘ 


"Cora was aaqsuit a dalimibed in thecCourt 
of the Judge of Behar, under a Vakalut- 
namah signed by one Moorolee Dhur, and 
this appeal was instituted under a Vakalut: 
namah’ sighed. by, Rung Bahadoor, his 
brpther, both being - sons of Bishen Singh. 

The one authorized the institution of the 
‘suit, gue ‘other’ authorized the instifution-of 
the -appeal ze and they both claim to have 
so acted under an alteged Mooktearnamah, 

dated the ‘20th “February 1868, which gave 
them. gdneral power to act on behalf of 
Bighen .Sitgh. Another person ‘who isa, 
party to the suit is Moonshee Ameer Alt. 
















= * The: ‘plaintiffs did not. SE for any declara- 

a “tiog of right. "` The widows of Het Naran and’ 

Mode Narain, it is now admitted, aré entitled. 

8 possession for their, lives, aid’ the plàjnt- |‘ 

__ Afs ‘are ` not. entitled (o possession whether 

e the adoption was Valid or "invalid: The 

* widows. come in to defend,their respective 

rights.- If the plaintiffs sought merely to) ` 

set aside the deed of adoption and, to obtain. 

a declaration of right, the widows of Mode 

_ Narain and many of the other defepdatits 

- Wera ullnecessar'y ‘par ties, *and o ought hot: $ 
` have been sued. : » 


Lë 


e 


Doder these cir cumstances, ` we are geg, 
of opinion that the appeal must ‘be Ge 
with costs. ` 


- “We would here state that, -notwithstandin 

(our decision upon this issue, we should have 
proceeded to try the remaining issued in the 
- suit if we had entertained aħy doubt upon. 
‘the point on which we hive decided: it. 
Should ‘an appeal be preferred to Her Majes- 
ty in Council, no inconvenience will be caused 
. by our not going ipto the whole case. - Her 
Majesty in Council will have the necegsary 
materials for. determining the other questions 
disposed of by the Judge, whgther weer: 
, press our opinion’ upon them or ndt.. The 
evidence on the question of adoption’ is upon- 
the record, and thé question of the plaintiff's 
aight to succeed i in the’ present suit during 
the lives of -the widows of Het Narain and 
“Mode Narain, is one merely’ of ‘law upon 
which we cannot render much assistanée by 
expressing dur opinion upon it. - We do got, | He-.claims title to a portion of the property. 
therefore; consider, it” necessary td Gi In | under a, conveyance executed by fne. op 
' thesé issues. : Gë “both of: these two. sons, they alleging ‘their 

e e # 


-1866.] - Civil 





power to convey sway that por tion of the 
father’s property which they. assigned to 
Moon8hee Ameer Ali under the same Mook- 
tearnamah, The defendant Ram ` Kishen 


Singh, in his answer, states that Bisram 


Singh alias Bishen Singh, ‘the plaintiff, is 
untraceable from before the date of the 
Mooktearnamah under which the suit bad 


been broaght (that is, the Mooktearnanial’ 
of 20th February 1868 to which the Judge, 


refers) giving a general power Lo the ‘ho. 
sons; that consequently the suit on * the 
part of that individual is false ; that the 
Mooktearnamah i in question has been br ‘ought 
into existerice by the frauds of the ` sons. 
of Bishen Singh and of Moonshee Ali 
Kureem,: the Government rebel, and diem. 
shee Ameer Ali, thé ‘maintainer of- the suig, 
and is wholly a fabricated document, ‘There 
was then a charge in this defeudant’s answer 
that the Mooktearnamah was a forgery 
brought about by the sous of Bishen Singh, 


who was stated to have been untraceable , 


from before the date of this Mooktea*namah. 
That being the charge, the Judge laid ‘down 
the issue—‘ Is Bisram Singh ‘alias Bishen 
Singh, one of the plaintiffs, untraceable or 
not; if so, is the suit on his part valid er 
not $ Gi The.question whether the suit wis 
validly instituted or not, depended upon’ the 
question whether the Mooktearnamah was 
genuine or nof, was expressly ‘alleged in 
the answer which had been already quoted 
that it was a forged document and had been 
brought about by the fraud of the ` two 
sons. The judgment delivered by the lower 
Court says: - From Oe record, it appears 
‘that, on the 20th of Febr wary 1863, a Mook- 


tearnamah . was presented in the ‘Court of | 


the Moonsiff of Muttra on the part of Bishen 
Singh; in favor of his two gons, through one 
. Gunnesh Singh, a Mooktear, ‘and attested by, 
two witnesses, apparently pesidents of Mut- 
tra; and under the authority of this Mook- 
` tearnamah the present suit has been insti- 
‘tuted. As to the legality of this procedure, 
and that it is in accordance*with the cus+ 
tom and usage of our’ Cotrts, there can be 
no question; hence it’ must be held that 
‘the M8oktearnamah, although not attested by 
Bishen Singh in person, by. vistue of which 
his sons have verified the plaint, ib primå 
facie good and valid. Moreover, apart from 
suspicion and presumption. arising from the 
facts and circumstances: of the: case, there 
is nothing to support any legal. ‘presumBtiog 
that Bishen Singh, the principal plain® 
iff, is Missing or dead ; and hence this issue 
in bar is overruled.” - We do not quite 
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| understand ` what the Judge a means ‘by ‘the 


Words ‘from suspicion and presumption aris- 
ing from thie Dote and, circumstances--of the 
case.” -~ “The ‘Judge himself „appears to have 
thought that “there was some suspicion iu 
the . case arising frorn the absence of Bishen 
Singh? "But (Ca presumption arose from 
the facts and cireumstances of the case that 


‘Bishen Singh’ was absent at the time when 
‘that power of ‘attorney appears to have been 
. executed, ate G 


when there was a charge, 
and a distinct i isshe ) founded, upon that charge, 


it was:cnecessary to enquire, whether the 


document: wads genuine or a forgery. It was 
the , more: necessar y to enquire -into “the 
validity ef the «document, as: the ‘title of 
‘Moonshee Ameer Ali ‘depended. upon it; for, 
if it was nota valid docufygnt executed by: 
Bishen* Singh’ bot a forgery, the sons had 
no. power to. transfer any portion of their 
father’s property. Therefore, if appears to 


08. "at there has been a very insufficient jn- 
vestigation: on the part of the Judge in up- 


‘holding’ the document’ without evidence in 


-gupport of it,.especially when it was declared 


t? be a forgery, and when the ‘title of one of 
the parties depended upon. the authority-of the 


‘persons "who were alleged to have derived 


their ~authorify- from that document, - The 
Judge says that there is no question as to the 
legality of the procedure in admitting the Mook- 
tearnamah, because. it. was attested by two 
‘witn@sses iw, the presence of the Moonsiff, 
‘in decordance with the custom and usage of 
‘the Courts. But when a charge is niade, 
and one of the parties. distinctly, in his an- 
swer, states that the document is-a forgery; — 


that it has been brought about by Gand, — ° 


surely. it is not. sufficient to-refer to an 
attestation, in ‘another. Court without , bring- 
ipg for ward the attesting” witnesses aud 
subjecting thèm to a7 cross-examination. 
‘That proceeding in the, Moonsiff’s Court 
was a wholly oppene proceeding. The 
parties to this- suit hnd nothing to 
do with it. Although the document was 
brought into the Magie e Court and 
was “there attested by “the witnesses in 
the fresepce of the Moonsiff, that did not 
dispense With the necessity of ealling for 
these attesting witnesses for “the purpose of 
proving the document when the .dochment 
was'-stated to be afergery, and an issue was 
raised which’ involved the question whether it 
was a genuine document or not. 

‘This appeal came on ‘before this. Court 
on the llth J uly “ladt. At that itime, Mr. 
Doynee objected- that it was ‘not proved 
sufficiently that Bishen SE bad authorized 
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the suit, and also that it was not sufti- 
ciently proved that he had authorized the 
institution of the appeal; and. thé case 
was postponed to enable the parties to pro- 
duce satisfactory’ evidence to this Court 
that tfe Mooktearnamah had been executed, 
by Bishea Singh. The appellants were 
required to prove that Bishen Singh executed 
it, af if was.suggested that the best evidénce’ 
in the case would be to produce Bishen Singh 
himself. It wasthén said that Bishen Singh 
was afraid to come forward, because he 
might- be arrested for judgment debts ; and” 
in order that he might come forward and 
give evidence, Bishen Singh was guaranteed 
ngainst any arrest by either Ranee for wham 
Mr. Doyne appegred. This Court also re- 
commended that Bishen Singh, and also 
Gunnesh, the Mookhtear, should attend when 
the appeal shguld come on again. Gun- 
nesh was the Mookhtear who produced the 
Meokhtearnamah for attestation in the Court 
at Nuttra, and therefore he woujd have 
been a very important witness to sprove 
thaf the document was really executed by, 
Bishen Singh, as it purported tf'be. Whén 
the appeal again came on, nejther Bishen 
Singh nor Gunnesh appeared in this Court 
to say whether the document “was valid or 
not. When the case was before the Court 
in July last, in order to avoid any difficulty, 
in the event of the parties not being able 
to procure the attendance af Bishen Duch 
er Gunnesh, the Court authorized a eom- 
mission to be issued to examine the attest- 
ing witnesses to the Mooktearnamah in 
the Court-at Muttra. If the lower Court 
could not examine these*witnesses personally, 
the Court ought certainly to have required 
their evidence ‘taken under a commission 
which he might have issued. This Ceur& 
however, issued d commission which has 
been executed. The three attesting wit-- 
nesses to the Mookhtearnamah have been 
examined under it. The first witness, Mo- 
hunt Surgoo Doss, deposeg as follows. 
Answer to first qa@stion :. “ My name js 
*¢ Surgoo Doss, my age 32 years, by ebte 
“« Byragee. 
question.) “After examining this Mookatear- 
« namah, I declare this to be my gttestation 
“on ‘the margin o& the Mookhtearnamah, 
“apd I attested it on the acknowledgment 
“ of Bisben Singh now in. Court.” (To 3rd 
question.) ‘‘ Yes ; Bishen Singh signed it in 
1" my presence at Bindabun.” (To 4th ques- 
tion.) “I signed my name with my owne 
“ hand. Ido not know. what other wienesses 


I live at Bindabun.” Doud. 


“him ashe could not write, and I did so.” 
Then the witness having identified a person in 
Court as Bishen Singh, the following *ques- 
tion. was put on cross-examination : ‘ This 
person in Court whom you recognize a8 
Bishen Singh, states that hig name is not 
Bishen Singh : what do you say to this ?” 
The witness answered, "7 He said his name 
was Bishen Singh.” Now, if it should turn 
out that Bishen Singh was not present when 
that document was executed, and that the 
person who actually signed it was one of the 
two Song in whose favor it was executed, 
there can be no doubt that it was a forge¢ 
documgnt. Then comes the deposition of 
Kewal Ram. This witness, when called, 
sai? (snswer to Let question): “ My name 
ig Kewal Ram, age 40 years; by caste 
Rahoo. I live at Mouzah Uzeemabad.” (To 
2ng question.) “ Mohunt Sargoo Doss signed 
the Mookhtearnamah for me, and I attested 
by desire of Baboo Bishen Singh.” (To 3rd 
question.) “ Yes; Bishen Singh signed it in 
my presence at Bindabun.” But upon cross- 
examination he said, in nuswer to the question, 
“ Fs this Bishen Singh 2” “No; this is Baboo 
Rung Bahadoor Singh, his son ; ” and again, 
to®the question, “ Are you in Bishen Singh’s 
employ 2 ‘ Yes; I live in his village and 
Sam in his employ.” If this  witness’s 
evidence is correct, it seems that Rung 
Bahadoor Singh, the son, was in Court ; 
but it is not quite certain that he is the 
same- person who was identified by the first 
witness as.the person who executed the 
document and said his name was Bisher 
Singh. As the last witness says that he 
came from Patna and was in the employ 
of Bishen Singh, he might surely have been 
brought forward and given evidence on the 
issue raised as fo whether Bishen Singh 
was missing. The third attesting witness 
says: “ My name is Kurun Lall, by caste 
Chowbey, and resident of Muttra, aged 22 
years.” (To 2nd question.) “No ; I did not 
sign this attestation or sign this Mookhtear- 
tamah.” He says that he never signed or 
attested the document. 

On the last occasion when the case was 
kefor® the Court, the Court allowed it to 
stand over ime order that the genuineness 
of the Mookhtearnamah might be proved. 
Frop the evidenge given, it would, seem 
doubtful whether the document was not really 
executed by Rung Bahadoor. Now, there is 
% pefson besides Bishen Singh who could 
siy whether it-was Bishen Singh or Rung 
Bahadoor who executed the documen@ and 


“attested. Kawal desired me eto sign -for | that person is Rung Bahadoor. A sum of 
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against Bishen Singh, it does not decide the 
sfiit, inasmuch as there are . other -parties— 
Lall. Narain. Singh and Deoputtee Narain 
Singh—who are co-plaintiffs in the suit. It 
‘is sufficient for us to say that these two 
Sentlemen. cannot maintain this suit ab long: 
Ap Bishéen. Singh i is aleve ; because, if he is 
alive, he is- admittedly a nearer heir than 
either. of those parties enn. be, and there is 
‘no sufficient proof of his death. 

‘The other plaintiff. is ° Moonshee Ameer 
Ali, and he claints a‘portion of the property 
under "a conveyance ‘executed by virtue of 
that Mooktearnamah. If the Mooktearna- 
mah is not a genuine document, theh the ` 
title of Meonshee Ameer -Ali, under the con- - 
veyance iwhich was executed under’ an. 
authority alleged . to: "ba a. been derived: ` 
through. that document, must, fall to. the 
ground. 

` Having reversed the deiis of the J udge 
as fo the issue whether the Mooktearnamah 
was 9 genuine document or not, and holding. 
that- -Bishen - ‘Singh did. not- execute it, we 
think that, in such case, we must relieye 
ithen Singh from all costs, - We therefore: 
reverse so mych, of the. judgment of the 
lower. COurt as’ awards costs against him, 
and we order® that the plaintiffs, with the ` 
exception of Bishen Singh, pay the'costs of: 
this appeal and the costs in the lower: 
Court,—that is, the costs of the Ranees who 
are the principal defendants: and of Ram 
- Kishen Sing, but not the costs of those defend: . 
ants who were plaintiffs in the other suit,® 

, And we further order, 

By ine ao that Rung Bahadoor, ` 
No. 58 of 1865.. - ` who filed this appeal, 
“do pay all costs of this 
eppeal in case, they are not paid by plaintiffs. 

The Mooktearnamah was produced in Ge ` 
Judge’s Court, but.it does {ot appear to have 
been filed originally. Buf, as it was pro- 
duced in the lower Court- and the Judge: 
received ‘it, there ought t6 have been an 
endorsement onthe document as to the name 
of, the person who pr8duced it. Section” 
132° of the Procedure Act says ;-“ When 
an e&hibif is received by the Court ‘and 
‘admitted in*evidence, it shall be: endorsed 
with. the number and title of the suit, the 
namé: of the party. producing it, and the 
date “ouywhich it was produced, and shall be 
filed as part of the record. ” We think that, 
whether the exhibit was’ Bled originally’ or 
was produced at the- trial, the rule is‘one 
which ought to be acted upon, ‘and that all 
documents produced as evidence on the trial, 
though .they.emay not have. pen ‘filed as 


money was Em for the costs of the 
day, as a condition upon which this Court 
allow® the case to stand “over. dt -accord- 
ingly stood over till the present day. in order 
that Rung: Bahadoor, . who: authorized the 
appeal, might prove’ that it was ' Bishen 
Singh, his father, who executed.tha document: 
But Rung ' Bahadoor has not thought fit to 
appear ;-he has authorized the appeal’ o 
this Court and executed the Vakalutnamah, 
and yet he does not come forward to prove 
that he was authorized by his father. by ‘that 
power of attorney. Therefore we have “it 
that he has. instituted an appeal in this Court: 
by virtae of a Vakalutnamah, signed by 
him, in which he says that he was authorized 
by Bishen Singh. to sign that Vakaluznsmeh ; 
and when he is charged’ with having signeg 
that Vakalutnamah under a for ged Mookh- 
tearnamah, he does not venture to- come | $ 
forward and prove that it was a genuine 
Moéokhtearnamah signed by Ris father, or 
that it was not actually ‘signed by himself, 
as appears to have been alleged By one 
of the witnesses examined “under the 
commission. Then what is the inference 
the Court must draw from these facts ? 
Can they, in thé absence of Bishen Sing, 
of Rung -Bahadoor, and of thee attest 
ing witness, Kewal Ram, who stated that 
` he was in- the employ of Bishen- Singh, 
believe that it was Bishen Singh who signed 
the document- ? Or must they not rather infer 
that this document was not signed by Bishen 
Singh, but that it was signed . by Rung 
Bahadoor,. representing ‘himself at the time 
to be Bishen Singl. If Rung Bahadoor, 
representing that he was Bishen Singh, 
executed this document conférring a power 
‘on himself as the son of Bishen . Singh, 
there- was a clear forgery, Under -these 
circumstances, the Court have no difficulty 
in finding that the Judge game to a wroug 
conclusion on a point of fact in holding that 
it was satisfactorily. proved that thé Mook- 
tearnamah was'a genuine and valid docu- 
men, We asked to hear Mr. Paul, who was 
retained under the authdrity* of Rung Baha- 
door; but Mr. Paul very’ properly declified 
to ocetfpy. the time of the Court unnecgssnrily 
by attempting, in the face of the dificul- 
ties with which hé had to contend, to con- 
vince the'Court that thés documeit Was 
actually signed by Bishen Singh. e- 

We therefore think that the ‘decision’ of 
the lower’ Court upon that issue -mus be; 
reversed. But although the decision oft 

* that sue, as- to whether the suit was 
brought be Bishen Singh or not, is-decided 
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exhibits in. uke: first instauce, “aught, to be ` 
endor sed as directed bye, Section 132, ‘Thè 
Procedůre ‘Code’ Feqiires- dh dgctments, 


>z . , + “Phe 12th June 1866. - E 


ze ë 4 bw 
. ° Present: . Es 


to be filed in tho frst instance, ‘and. it aps " Macpherson, Judges. 
pears that,*without the “leave of the Judge, | 
- gp: document „which has not” ‘been filed i is. 
admisgible a8 evidence. Then-when a J jadge ] 
on a trial thinks it proper ġo. admit o dòc- 
ment which has not been filed. gs an, exhibit, 
surely be ought to take care that it is pros 
‘diced "by a proper person, ‘and that hel 
endorsénicnt ‘pursuant to Section: 132° is 
niadé ‘upon. CS inf order that hereafter it may 
be known who ‘the persén is who produced: 
-If that habeen done, we should- shave | 
segn upon the face of this document whe- k 
there it ` was produced. br a vakee)’ ins the. 
Tower Court, or whether it was préduced = 
by: Rung Bahadoor. Buti in consequence o$ 
that not having beeù done, we ar eunable to 
' gay ‘at ‘the present moment jvhether Rung} $ 
‘Bahadoor did produce itor not, We ‘think- 
that, an investigation ought to be made by 
the Magistrate of Behar ito this case, esto Í Ainoa E E EE 
baier -Rung Bahadoor “or any pther lease,—can sue to recover possession of his lands before 
“persons did use or attempt to use ‘as ‘true, | the expiry of the term fixed by the lease, on the ground 
“evidence which he or they knew to be fabri- GE es rieseg by the mort- 
cated ; » and further, as regards: this particular AT a Aiai 7 Zui. peak EN Taar 
Mooktearnamah; under Section 471 of the | the mortgagor is entitled to an acconnt from the mort- 
Pénal. «Code, to gee whether Rung. Bahadoor gagee notivithstanding an express stipulation in the 
e if any Pee person did frau den tly ab- lease that the. latter shall not be liable to account. 
honestly. se. as genuine a document which, 
be knew, or had reason to believe, to be a 
forged document. “Under Section 171 of 
the Code of Crimlaal Procédure, we think 
that the case should be sent to the Magis- 
irate of Behar for investigation, fnd direct: 


‘Mortgage ` '(Zar-t-peshgee ease) — 
Recovery of land before os dat 
“lease—Account. d 


"Migs € 


re Case No. 399. of 1866. 


M 






Special Appeal from a decision passed. by 
: the, Judge of Patha, dated the 12th De- 
, cember 1865, affirming æ decision passed 

Y the Principal Sudder Ameen of that. 
District, dated the 18th April 1865. 
~<Panjum Singh (Defendant) SE 


A 
VE rs us 


e 


Must. Ameena Khatoon (Plaintiff) ` 


a . Respondent.-’ 


e Baboo Kishen Sueca Mookerj jee. for 
: e . Appellant. , ` 


Moonshee Ameer Ali for Respondent. 


“Tre special appellant contends that the 
lower Court is Svrong_—jirstly y, in holding 
that the mortedgor (this being a ease ofa & 
Zur-i-peshgee lense) can sue to recover ` 
possession of,his lands before the expiry. of 

the term. fixed by the lease, on the ground 
‘thaé the mortgage debt has been ‘more than - 
j paid pff ‘by the mortgagee’s receipt while 
him - to procted according to law against, gn possèssiom ;—and, secondly Ys, “in holding 
Bos g Hador Gk any other - person: BS that the mortgagor is entitled to an accouut- 


i fram the mortgages, when it. is expressly 
- persons: for any ‘offence’ar offences which he stipulated į n the Tease that the: latter shall 
or they may appear to have committed.’ 


no? be liable to account. 
against the above-mentioned Section or any}, - A® regards the first point, we. are of opi 
- other Section* or. Sections ” of the’ „Tedia fion—and our opinion accords with. that 
| expressed by the late Sudder Court on garious 
Penal Code... . `o a. occasions—that the lower. Court was right. 


+ 
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( See Sudder Dewanny Adawlut. 1852, pp. 
280, 304 ; 1860, Voluine IL, page 174 ; and 
Regidar Appeal 269 of 1859, Apund Gopal 
Suhae versus Gopal Doss, February 28th 
¥862). 
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As regards the second sad also, we-con:: 


cur with the lower Court. The contract 
having been entered into prior to the passing 
of Act XXVIII of 1855, a condition that 
a mortgagor shall not claim an account 
from the mor tgagee who has been in pogs@s- 
sion, does not in any degree bar the opera- 
tion of the law which declares that the 
lender is to account to the borrower for his 
Yeceipts while in possession. (See the cases 
above quoted, and Sudder Dewanny Adawlut 
1851, page 632 ; 1859, page 1076; Nerth- 
Western Proviuces, ‘Volume X, pp. ai. 198). 
It was argued further for the appellant that 
the lower Court’s judgment is defective as 
containing “no distinct finding as to *the 
genuineness of one of three bonds which 
are in dispute in this cause. „But we think 
it clear ‘that the lower Court doeseubstan- 
tially find against all the three bonds. ` 
All the objections which have been e Dien 
to the decision of the lower Court fail, and 


we therefore dismiss the appeal with costs 





The 12th June 1866. 
Pr esent : 


The Hon'ble C. B. Trevor and F. A. Glover, 
Judges. 


Damages (Destruction of crops by 
not cutting through puaa) —Special 
Appeal. 


Case No. 3515 of 1865. 


Special Appeal from a, decision passed 
by the Principal Sudder Ameen of the 
Twenty-four Pergunngahs, gdatéd the 26%) 
July 1865, reversitg & decision passed 
by fhe Moonsif of Manicktollah, dated 
the Lag October ‘1864. a 


 Gopèenath Paul (Plaiptif) Appellant; : 


g o 
versus o °. 


pa 


Lieutenant S. Gear ge, Executive Entbinger 
of ghe 24-Per guunahs, and others EE 
ants) Respondents. - 


Rulings. 7 


e = 


Baw Annunil Gopal Paleet for Appellant. 
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` mae: Kishen Kishore Ghose for 
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. Under Section 3 Act XLII of 1860, a suit for damages 
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of any kind below 500 Rupees’ (e. g. d ‘suit for damages 
for got cutting through a bund whereby plaintifty crops 
were destroyed in consequence of accumulation of water) 
ig cognizable by a Small CauseCotirt, and consequently, 
under Section 27 A% XXN of 1861, no SE Appeal 
will He i in such a case. 


e 


eran Was A suit to recover 61 Rupees as 
damages *from thé Executive Engineer of 
the Division for not ett through a cer- 
tain- bund, whereby plaintitf’s crops were, 
destroyed in consequence of -the accumula- 
tien of water, 

: -Fherg is no occasion for us to notice the 
pleadfngs further, as it appears to us that 
“this Court kas no jurisdiction to entertain 
the specitil appeal now preferred. 


enacted that no special appeal shall lie from 
any decision passed i in regular appeal by any 
Cougt subordinate to the Sudder Court in 
any suit of the nature cognizable in Courts 
of Smal! Causes, when the debt, damage, 
or demand shall not exceed Rupees 500; and 
the nature of suits .cognizable by Small 
Cause'Courts is‘explained in Section 3 Act 
XLII of 1860. Amoñgst wei suits so*cogniz- 
abe are suite Dor “damates.’’? There is no 
festriction in the Section as to any particular 
kind of damages ; nor has eit been shewnh to 
us, from” any decisions of this Court; that 
the word is referable gp personal: damages 
ole, We think, thérefore, that It. must 
include °gamages of any, kind when the 
amount ‘claiméd is under 500 Rupeés; and 
that - being so, it foltows that the present 
claim’ Was ‘ote’ edgnizablé by the ‘Small 
Cause Court, and that no special -appeal 
will lie.’ os : 


= Wg therefore reject this application with 
costs. °. . 


By Sectione27 Act XXIII of 1861, it is° 
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"| The 12th dude 1866. 


. Deet: ` i S Sg ae 
e The Hon'ble o p. Trevor ind F. A. ‘Glover, 
> Judges, 


. Futnee (shle of). 


e- | Cage’ No, 2540 of1865. ° 
Special Appeal from a decision passed by 
the Principal Sudder Ameen of East 


Burdwan, dated the 13th June 1865, re- 


S versing a:decision passed by the Moon, 
sif of Kalnah, dated the SE Reeg 
+ ber 1863. Se 


» Woomeskr Chindet Mookerjee (Plaintiff) 


ét Appellant, 
e versus S 
Bisséesuree Dabee and others (Delta) 
R - Respondents. P 
“Mr. R. E. Twidale and Baboo Gopal Lall 
. ` Mitter for Appellant: 
Baboo Hem Chunder Banerjee for Respond- 
„ents. 


- Suit to set aside sale of a moiety,of a Putnee tenure 


by a widow, and-a subsequent and, alleged colRisive- 


gale” for arrears of rent under Regulation VIM. i819. 
HELD that, if, the defendant wasin possession under 
a title from the widow, his subsequent purchase at the 
auction sale’ 6 years before the ‘death of the widow 
did not give him a new title against those claiming 
through. the - widow, especially when the plaintiff 
alleged that the defendant had allowed the Putnee 
to to fal) into arrears and then purchased jt himself, ee 
“THE plaintiff in® this case alleges that a 
putnee consisting of three mouzahs belonged 
in equal shares to°his maternal’ grandfather 
and-his maternal gygud-uncle® that, on the 
former’s death, his ° widow succeeded to his 
moiety, and afterwards sold it to the defend- 
ants. He addsethat in 1258 B. S. (six Fears 
before "the widow’s death, which took place 
in 1264 B. S.), the defendant fraudulently 
allowed the tenure to fall irto arrear, and then 
purchased it himself at a sale under Regula- 
tion VIII of 1819. Plaintiff, therefore, 
sues to set aside both the sale by the Widow 
i > ea 


* 


| and the subsequent and collusive sale under 


the Putnee Sale Law. ° 
The defendant denies having purchased 
the land from the widow, and alleges himself 


‘| to be a bona fide purchaser at auction for 
+ D . 
value under Regulation VIII of 1819. l 
The first- Court did not go into any of 


these questions, but reversed the sale on the 
gr ‘ound of informality. 


. The Pr incipal Sudder Ameen - took Hp. 


this oëse in connection with one brought 
by Radha Kant, the holder of the other 


8 annas of the putnee, and finding no proof ` 


that Radha ‘Kant had ever paid his quota of 
the putnee rent, gave’a decree against’ him, 
and, passed a -similar order in the Ge 
case. 

It is ur ged in apa appeal, and we ‘think 


with godd reason, that the two cases are 


altogether dissimilar; that Radha Kant’s 
case was that he had paid his guota, but 
‘that other parties had ‘collusively prevented 


the money from reaching the zemindar, and ` 
"| had go procured the tenure to be sold ; where- 


as in this case the question to be decided 
was whether the defendant held possession 
under a title from the maternal grandmother, 


or not, previous to the putnee sale, or did 


acquire his original title from that sale. 
There can be no doubt that this was the 

assue to be tried ; for if the defendant was 

in possession undey a title from the widow, 


it is evident that his subsequent purchase - 


at the auction sale’ of 1258, 6 years before 


the death of the widow, on account of 


non-payment of rent, would not give the 
purchaser a new ¢title against those claim- 
ing fhrough the widow, especially when the 
special’ #ppellant’s allegation is that the 
defendant first’ allowed the putnee to fall 
into’arrear, and ther fraudulently al 
7 himself, j 


ThS case is remanded accordingly with 
refererte to the above remarks, Costs will 
follow the result, j ¢ 
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‘The 12th June 1866. plaingiffawas.i0 papossession, viz, a judgment 
D EE of*the.Civil. Court in-a'suit for rentd: of the 
i 8 year 1846 on a claim preferréd by the plaint- 
The Htn’ble H, V. Kc ley-and. E. been iff founded on’ his title as Mokurureedar— 
e e deel the same title which he now sets up. The 


Decision on facts—Evidence — ` 
Reasons for judgment. 


No. 389 of 1865. 
Application for review of judgment passerl 


on the 22nd June 
Appeal No. 1060 of 1865. 


Tiluckdharee Singh (Plaintiff) Appellants 
DETSUS 
Base Singh (Defendant) Respondent. 
Baboos Onookool Chunder Mookerjee, Dwar- 


kanath Mitter, and Chunder Madhu 
‘Ghose for Appellant, 
Messrs. C. Gregory and R. E. Twidale for 
Respondent. 


In ċeciding on the facts of a case, J uflges should not 
base their decision upon some isolated piece of evidence, 
but take into consideration and record their opigion on 
the whole evidence offered on both sides. 


Ir is with great regret we find ourselves 


obliged to remand this suit to the Judge of 


Patna in order that he may record a clear 
decision on the question of limitation—not, 
taking into consideration one single ‘portion 
of the evidence in the case as he has ‘done, 
but alluding to the whole of the material 
evidence, and, according to law, giving his 
reasons for the judgment be arrives at: in 
rejecting and accepting the evidence offered 
on both sides. 


The case has already been once remanded 
to the Judge of Patna because the decision 
on limitation did notin any way allude to 
the evidence, but apparently took it. for 
granted that, as there had been a decision 
under Act IV of 1840 adverse to the plaitit- 
iff, he was entitled to date his cause of 
action from the date. of tha® decision. As 
far as that decision went, it’ was evidence 
that the plaintiff was not in possession, not 
only on the date on which the decision was 
passed, but also had not beens in possession 
on the date on-which the dispute originated ; 
for the Magistrate, finding he had not been 
in possession, Cismissed his claim. was 
necessary, therefore, that the Judge should 
look to the evidence as to tho state of. facta 
which existed before that decision wês 
passed, and decide whether plaintiff had been 
able to prove dispossession within 12 yearseof 
the institution of the suit, or not. , 

, The Judge, on the remand, has relied 
upon ong singlé document -as proving that 


+ 
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1865, in Speciag . 


defendant put in this’ decision ‘as proving 
that the plaintiff was; in 1846: and 1847, 
out of possession. The Judge says that, ons 
the contrary, it is a proof that the plaintiff 
was in ‘possession. The Judge does, not 
state how it is.évidence: of possession. “We; 
on s former heariħg of this appeal, thought 
that it might be held as some evidence “that 
the- plaintiff was then setting up his title 
and exercising rights of ownership: * But, 
on reconsideration, we are of opinion’ that 
this view cannot be sustained, The mere 
setting up a title is no proof that the plaint- 
?| iff then held possession of the fand to which ' 
he set up. the title—the more sọ as his claim 
on that title was dismissed because he could 
not Satisfy the Court that he had been, as 
owner, realising the rents which he claimed. 
As far as the judgment of the Court went, 
it did not declare that Ges was ip 
possession. « 


The Judge says, however, that the de- 
fénce which was set up in that action is 
identical with “the defence set up now. 
This cannot in any way assist the plaintiff. 
The defence was that, though the plaintiff 
may have been as £ servant or agent of the 
Malik collectingsrents for his masters, he 


had ‘not béen collecting rents as Mokururee- ° 


dar. This is no admission that the’ plaintiff 
wus in possession of his Mokururee right, 
or that he was in possession of the land at 
all on his own aceduht-, The defendants 
in the present case are in no way bound by 
the answer of the defendants,in that action. 
If eheir answer jn the pregent case is ale 
admission of theeplaintiff’s possession within 
12 years, it was -quite unecessary to go. 
to the decision of 1849 -at all. But it is 
manifestly no more an admission of plaintiff's 
possession than the answer of the defendafts 
in that caso was. A Naf’ or Gomashtah 
Is nof in possession of his master’s estate 
because he is s deputed to collect its rents. 


e The dðcision i in the rent suit of 1849 is 
evidence tọ a certain extent against ¢he 
defendants, if it in any Zeene told against 
them, But as by it the plaintifi’s claim td 
receive’ rents as Mékurureedar was ` dis- 
missed, we fail to see what’ evidence . it’ is 
af plaintifs possession. - 

ft is vey much to be regretted that J udges 
will, in decides on the facts of a case, hase 
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their decision upon Saase aa ia of 
evidence, instead of bag into consideration 
_and recording their opinion on the whole of 
‘the evidence offered. by the parties. Con- 
stant remands in special appeal are’ caused 
by tkis habit. In this case, more especially 
considering Lelong time if has been penå- 
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ying, and that it was remanded by this Court 


- forere-decision,. it was incumbent omw the 


Judge to look to the whole evidenca and 


‘record his-judgment:so that there could’ be 


no further doubt that it had been arrived at 
ona full’ consideration ofall the facts. 
` "Thé plaintiff here institutes.a suit in 1860 


Gi get Hp a: title which, in 1848, he failed to 


establish i in the- Civil Courts, and, under 
which, in'1850, he. failed to prove possession 
_ before’ the Magitrate. He must-very clear- 
‘ly: prove -thaf “he: held possession of- his 


Mokururee.rights within 12 years of the’ 
` institution. of 


the suit, before his claim on 
" We merits can be tried, 


The decision of the J udge is reversed, and 


the case remanded to him for re-trial with’ 
` seference to the above remarks. 


Costs of 
this ‘special appeal to foll§w’ ithe final 
decision. . e 


e- , 





Thé 13th June 1866. `~ 


A ' Present: e. 
» The Hon'ble C. B. Trevor and F. A. RE 
” . dägdoes, 


Ghatwalee lands (Assessment or en- 
hancement of )—Evidence (Adjudi- 
cation of copotan roe 60 years 
ago). 


"Casen Nos. 805 306, 349, a and 381 of 1985, 


“Regular Append 
_ by Baboo Ram Taruck Roy, Principal 


- Sudder Ameen of West Burdwan, dated.: 


the 15th Jute 1865. 
is ‘James Erskipe (Plaintiff Appellant, 
; "versus e 


. Manick Sach Ghatwal and others (Defend. 
, ants) Respondents.” p 


Mr, R. T. Allan and Baboos- E 


Mitter and EE Dhur Sein for Ap- 


s pellant. 


Baboos Kishen Kishoré Ghose, erg 
Mookerjee, Poorun Chunder Mookerjee, 
Obhoy Churn Bose, aud Mohesh, carne 
Bose for Respondents. 


. Suit laid at Rupees 9,007- 7 e 





from a ‘decision passed 
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- Long possession (presuinably from the Decennial 
Settlemne: it) and gradual cultivation by a Ghatyal on 
payment of a quit-rent (and net merely possession 
without cultivation) are evidence of an impligd grant 
which protects the Ghatwal from enhancement or as- 
sessment on the land so cultivated. ` 

.- An‘adjudication by a competent Court made 60 yers 
ago, dismissing the landlord's claim to rent from the 
Ghatwal, i is evidence of the highest order as to the tight 
of the Ghatwal in the suit now bronght by the landlord 
for a declaration of right to take rent in future, 


Tne plaintiff in the cases out of which 
the two appeals now before us have arisen, 
Scho is a putneedar, sues to oust defendants 
frofa a certain quantity of land which is 
ih their possession, as trespassers, it being 
not included within their Ghatwalee lands, 


‘and they refusing to enter into engagemeht 


to pay rent for the same. 
*The Ghatwals, in their written statements, 


qssert that the suit is barred by limitation ; 


that the land in suit has been Ghatwatea 


from before the Decennial Settlement, and 


that neither- plaintiff nor the zemindar have 
ever had posgession of them ; that the lands ` 
in suit have been held by defendant and ' 
his p®edecessors as Ghatwalee on payment 
of s rent, and have been zo demarcated by 
the*survey ; that the Issumnovisee on which 
the plaintiffs. rely to prove their case is not the ` 
“Ghatwalee .title deed, but was prepared by 
the Police on. the statement of the then 
Ghatwals without enquiry or ‘measurement, 
and is, therefore, no legal evidence; that 
no honndari ies have been given-in the Issum- 
novisee, and the plaintiff has marked off a 
piece of land according to his discretion, and 
has left him a quantity altogether insufficient 
for the support of the Ghatwals. i 

The Government assist the statement of 
the Ghatwal. 

The lower Court, after other reniarks, 
observes in two of the cases before us,—Nos.- 
842 and 381,—* that the judgment of the 


»* 16th December 1863, in which the present 


“ plaintiff was respondent, mainly approaches 
“ the circumstances of the present case, and 
“requires car eful consideration. In that 
" judgment, it is said that ‘ the Issumnovisee 


el ig admittedly «a document filed in 1819 


“ by the Policd offiger empowered (o receive 
“nd transmit to his superiors the informa- 
“ ton, that it contains ; that it is notorious 
that, in gases of the kind. before the 
“Court, these Issumnovigees are almost 
* universally pwoduced, and have in some 
“ instanaes been relied upon by the Govern- 
‘*ment in suits to restrain the rights of the 
‘ G@hatwal, and that they .would not have 
‘‘ remained for so many years in the Office 
“ofthe Collector without some cqntradic-« 
“tion or notice on thé part of: the Ghatwal, 
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‘“ the concurrence of the person who held 


“ the post, It is, therefore, entitled to be |. 


“ regarded as fair prima facie evidence of 


“what the Ghatwal held in 1819 as Ghat- 


A 


E walee. 


It is for the Ghatwal or Govern- 
“ ment to explain how it happened that the 
“ Ghatwalee tenure has increased.; and as 
"TT to the decision of 1822, it would. not be 
“binding upon a suecessor who purchases 


“the Putnee right at a sale under Regulat} 


“ tion VIII of 1819.’ . This judgment must 
“govern the present decision,’ unless i® 
“ean be shewn that’ the Ghatwal or Gov- 


‘*rnment have brought additional evidence’ 


to show that the original Ghatwalee t8nure 
“ corresponded with .its present ares, ẹawd 
“ was not correctly reported in the Issum- 
“ novisee, and«that the grounds of such 
“ judgment are clearly inapplicable to the 
“ present suit.” The Judge then enteréél 
into the evidence adduced by the Ghat- 
wal, to throw. doubt on the corréctuess-of 
the Issumnovisee, and, having exambned it 
attentively, he-considered, for reasons given, 
that the Ghatwal had successfully rebutted 
the prima facie proof which the Issumnovisee 


was considered to afford,.by proving—/firstp 
that the Issumnovisee has been held by ‘st 


Court of competent jurisdiction to bea false 
report ; and, second, that the area there re- 
corded could not possibly, by arithmetical 
deduction, be the true area of the Ghatwalee. 
The Judge, ‘therefore, dismissed the plaint- 
iff’s suit with.costs, SC 

From these two decisions of the Judge, 
appeals have now been preferred to this 
Court which open out all the facts in evi- 
dence and the law applicable to them. - - — 

In,a ease like the present, it is well td 
disembarrass ourselves of considerations. 


which should not have beén allowed to] 


interfere with. the real question at issue. 
hetween the parties. It is afmitted by the 
plaintiff that the defendants are the Ghat- 
wals, aud they have gradually cleansed and 
cultivated the lands now in ¢heire possession 
which are alleged to bein ®xcess of that 


to which they are -entitled under their 


grants. e Now, admitting this to by ao it 
is quite clear that the plaintiff cannot eject 
the defendants,—that he enn only take rents 
from them; any claim, therefore, to posses? 
sion must at once be set aside, and ghe cage 
considered simply with reference to hi, 


plaintiff's, alleged right to receive rent, eor- 


not, from the lands in defendants’ possession.” 
‘Phe defgndants in possession have’ pleaded 


‘against: the plaintiff, ` limitation aud also 
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the entire merits of the suit. Ge 
Thè. circumstances of the part of the 

country in which the present lands are situated 

are somewhat pecilftar. It was, as *may: be. 


gathered from. the Appendix referred toin 


the 5th Report'of the House.of Commoas,— 
of which, as an historical document, the 


. Court» can take cognizance,—that, ob . the 


time of the Decennial Settlefagnt, it.was but 
sparsely inhabited, a,great portion of the 
land being under jungle. In these circum- 
stances, formal grauts of a partfcular ‘nature 
were, from the nature of things, impossible : 
but grants were made of ‘as much land 
as the, grantee could bring into cùl- 
tivation, he being subject to a. small quit- 
rene. Underegrants of this nature, lands 
were cleared, bnbitations sprung up, and 
villages rose.” In the “case before . us, 
there.is no question that the lands in dispute 
ere within the- area of the plaintiff's putnee 
talook. Whether the villages,so-called Ghat- 
walee by the defengants. were in existence 
as sudh at the Decennial Settlement, does 
not appear from the production of any paper’ 
referring to-that period. ` This,- however, 
seems from the evidence ‘produced on 


the part of defendants to be clear, that they 


have for a very long series of years been 


| gradually bringing the lands ofthese vil- 


layes into cultivation ; and the first question 
whjch arises is, whether the defendants have 
proved such a cOntinuous d ancient pos- 
sesion of the entire lands in? cultivation and 
now in their possession, as to bar the.plain's 


ifs claim under a prescriptive title reach- 


ing back to the Decennial Settlement. 


, The plaintiff i$ n purchaser of a-.putnee 


talook granted by a zemindat who purchsed 
the estate ip 1198 or. 1791, about the time of 
the Decgnurel Settlement; but at what: time 


*the putnee tenure was-created, we have been 


unable to discover, but it was admittedly of 
old-creation. Now, with a view of defeating 
the prescriptive title set up by the defendan 

in Case 342, with which alone we are dealing 
at present, and, at the same time, of showing 
the restricted nature of the tenure- of the 


defendant, the plaintiff has filed ‘certain. 
Issumuoviseé papers which were filed in 
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, 1811, bg which-it would’ appear that the. 


-back tó. “the Dedennial’ Settlement, - brought’ 
Ghatwal deféndant in Gase No. 342 held then | into cultivation the lands in, dispate without ®%, 
only: 70. _beegahs of land, -for “which he 


| any interference from.the parties repwesent- 
‘paid a yearly: rent of. Rs. 41,--within the 


ing the estate, and paying always a fixed 
village of -Banoojonee. Now, had the defend- | quit-rent to them. ‘This . long possessién 
< ant asserted that these papers -were pre- 


and gradual’ cultivation, 3 in the absence of on" 
‘pared without the knowledge of the "(én | express grant, is evidence of an implied grant 
;.yGhatwals, it would have been necessary in 


corresponding with the facts which we have’ 
‘Hiisecase to.énter at length into the mode. of |in evidence, viz., a grant of whatever land 
* their. preparation; but he, in his’ written they might take possession of and cultivate, 
` statement, adimitsethe knowledge of thé then | ndi thereby bring the facts in evidence into 
-Ghatwals of this, bùt tes ‘to avoid the | conformity with those which, from the nature 
effect. of them by alleging that they were pre- | df the case, was è priori to be. anticipated ; 
“pared. without ` investigation, - -and that Wd) consequently, to land cultivated under these 
_ Botn unknown fact that the Ghatwals Dad, 


circumstances, the plaintiff, as dur-putneé-” 
from ‘various. motives, caused to be. recorded dar, could have no right to demand increased 
` in the Issumnovisee papers far Jess quantity 


reat, for it would be covered by the im-' 
` of. land ° than: What were actually held by plied grant made by the zemindar anterior’ 
` them, and dréi, ‘at the.time of the preparation 


the creation of the putnee tenure, and une; 
of their ‘dociments, no enquiries whatever | therefore, by which the putneedar would be. e 
had been made as to the correctness of their 


b8und. Had the original occupancy of the . 
‘Rpatement, Now, it is notorious, as remat Tked | defetidant commenced, as it did in the case 
by. the Judges of this Courtiin their degision | of . Kylashnath Roy ‘versus Jugunnath ` 
in ‘the case of Mr. Erskine versąs Pran | Sein, with- a Ghatwalee tenure of a fixed 
. Singh and others, decided on the 15th De- 


Se number of beegahs,* then 
cember 1863, that these papers have, ° à. WM oes we should have had no 
rule, been accepted by the Court as good 


‘hesitation ia declaring 
primå facie evidence of the state gf a Ghat- {arith the. Jate Sudder Court that “a Ghat-. 
walee tenure at the perio® at which they. 


e wal who has been’ permitted to add‘ field - 
were prepared: this being so, and the dee.“ to field ‘and beegah to beegah, and thus to 
fendant in the cise with which we are now 


“ increase his holding, can acquire no, 
dealing, merely trying te get rid of them by |“ greater rights in those lands so added 
-the unsupported assertion ghat the-Geatwal: 


“ than any other tenant who by the same 
` acted fraudulently, it remains for bim to. “ process ‘increased his holding beyond the 
prove that fraud as part of his case, if 


“ extent of the lands for which he has en- 
necessary. In the meantime, we accept « tered into engagements.” As it Ia we. 
these papers as primå facie proof: of the | think. defendant, the Ghatwal, is entitled, ns 
state of the defendant’s Ghatwalee tenuré [against the plaintiff, to retain in his posses- 
in 1811; “but this does “not carry the case | sion, covered by the quit-rent paid, all-the 
_ very far. Had the fenure set op" been’ ong lands which he had cultivated under the 
of a fixed aréa, these Issumnovisees, wopld implied grant at the date on which the 

- “have been good Nevidence of the extent: of plaintiff. brought his action. 

that area in 18}1; but, under. the cireum-| As to the land not cultiyated in defend- 
stances of this case, we are precluded ‘from | aut’s possession, we have not been’ shown 

- consideri ing that the grant was one of a fixed that, beyond the mere fact of its detention, 
area, ‘and that these papers ghow primé facte.| the defendant has done anything to bring it 
the'quantity of lafel then brought under culti- into cultivagion; pr in any way to enjoy apy 
vation. . But thé question then arises, eéven profits arising fromit. ` We therefore think 
admitting that this quantity of lapd omiy was | that such a bare detention is not within the 
in cultivation in 1811, and thateat the time | terns of the implied grant to the defendant, 
of plaintiff’? purchase, the: area no stated® and in itself, as against the zemindar or a ` 
by plaintiff to be gultivated is fn actual cul- | person in his position, og ie the plaintiff, is a 

tivation, what is the gery effect.of such dis- | fttile claim.. Itjs not included in the en- 
crepancy as affects the frights of the parties: jo}ment gf lands intended under the implied 
before us? "| gfant, and, therefore, such land "e liable 

We have it clearly in evidence that „the { to èe assessed by plaintiff under the Jaws 1 in. 

defendants have gradually, during a: loyg Pforce, 

. series of years, from generation to geuera- . Under’ these circumstances, we affirm ^so» 
tion, which we may on fair presmption-carry | much of the order of the Judge as dismisses ` 
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the plaintiff’s claim as‘ regards-the land cul- The 13th June 1866, 
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e tivated by the gi but we declare to}. -` `° Present: 
plaintiff the right to assess the lands uncul- f a. «..°4, Eu S T E 
tivated in the possession of the .Wefendant, | Phe Bache J? P. E eg i G: Campbell, 


agcording tò the laws in force applicable to 
such mattets, with cogts in proportion. 

As to the Case No. 381, though the facts 
are very similar, there is- one document 
which, in our opinion, must be considered 
conclusive evidence of the defendant’s title. 
It is admitted that the lands sued for in thig 
case are identical with a portion of. thése 
regarding which the suit was instituted in 
1817 by the party then representing the es- 


Service of Suninions ön defendant 
-~ or respondént. es 

» . Case No. 98 of 1866. e 

Regular Appeal from a decision passeg Ad 
Mouliee Syud İmdad Ali Khan, Prin- 

. cipal Sudder Améen af Tirhoot, tated 
the 17th Januury 1866. E e 

-| Gopaul Doss (Plaintiff) Appellant, 


e 


‘tate, the dur-putneedar, and the Ghatea, 1 versus DECH 
and in which the claim of the phintiff| Greedhuatee Doss and others (Defendaitts) 
to rent over and above the quit-rent of Rs. RE Respondenis. 3 


426 over 7} villages was dismissed. The 
present plaintiff'is not the privy in estate 
with the then plaintiff, so he is not in the 
present case estopped from raising the pofat 
as to the extent of plaintiffs grant in this 
case; but considering that that syit was 
instituted by the party then representing 
the estate against the then Ghatwals,* and 
that its decision is not impeached on an 
special ground, such as fraud or ‘¢pllusion, 
we consider, as evidence of the highest 
nature as to the right of the defendant, an 
adjudication by a competent Court niade 
nearly 60 yeats ago. Itis true that that 
was a suit for rent, and this is a suit for a 
` declaration of right to take rent in future ; 
but in both cases, under the procedure then. 
in force, the issue was the same, viz. the 
extent of the defendant’s rights. Those 
rights were then determirfed to be what, 
defendant now contends thgy are, and on 
Whatever ground, we might have decided 
the case:ourselves had the matter come, be- 
fore us, as it did in the Casé Ne. 342; we 
consider ourselves bound to ‘adhere to that 
. decision, and to hold that.the right of,.the 
‘defendant extends to the entire villages, 
Bassiarah and others, both cultivated and 
- jungle, and to declare (béi plaintiff is wot 
entitled to any more rent thau Rs. 426 on ge 
count of the entirety of those villages. ‘Phe 
appeal in this case, therefore, we.. dismiss 
with colts, . 


Mr. C. Gregory for Appellant. . 
Baboos Unnoda Perskad Banerjee and Onoos 
kool Chunder Mookerjee for Respondents. 


Ewery sunimons Hot actually gerved on a defendant 
or respondent or his recognized agert, ‘must Ja 
stuck up on the house in which the defendant or re- 
spondent $% dwelling. If the defendent or respond- 
ent cann&t be found; the summons shotild be returned 
tg the Court and an order obtained from the Court 
ag #0 the ritode a§ service. 


Remarks on, this case in which a decree was passed. 
against the defendants of the second part making them 
liable for fhe costs of the deféndants of the first part 
when the former eprobably dever had Deen summoned 
or had any notice of the suit. 

THs was a suit upon 2 Tankha by which 
the principal defendants, in 1261 Fuslee, 
assigned to the plaintiff the tents of Mou- 
zah Koodreah for 1270 and 1271, and of 
Mouzeh Booriain for 1270, 1271, and 1272.. 

No evidence whatever “appears to have 
been taken, and yet the Principal Sudder 
Ameen appears to haye given a decree as 
against the Ticcadars of these two mouzahs ` 
$ppatently upon admissions made by Baboos 
Greedharee Singh and “Dogrga Dutt Singh, 
whoexecuted tlre assignme#t. He says, with 
respect to the “1st ‘defendants, Greedharee 
Singh and: Doorga Dutt Singh, who made 
the admissions, “ Ïf, in fature, the realization 
of-the decretal amount be not possible: from 
the defendants df the seca part, then- the 
platgtiff shall, as a matter df course, be “com 
petent to ask for redress -from ‘the Court 
under fhe terms of the Ikrarnamah cited, by 
him.” A, . e BR 
It is quit8 uncertain, upon the ‘terms Of ` 

that judgment, what the Principal Sudder 
Ameen means, and whethet Re intends fo. 
give a decree against the defendants. of ‘the 
first patt or not. DES 

Looking at the examination of ‘Mirza 
Ahmed ,Ali and Baboo Dedarnath, pl eaders 
‘in fayor ofsthe plaintiff, we, are disposed 
: l A 


e - 
SS i ` e 
+ 
: i 


Li 


wy 
r 


14. Civit. 


“3 


THE WEEKLY REPORTER. . 


t 


+ 


`- Rulings. - Da, VI. 





i to E ‘that, in all probability, a decree 
~ ought to hayo passed against the defendants 


'. of the first:part, No attempt was made on 


the part of. the -defendants to show that, 
the plaintiff had done any act whereby the 
liability of the defendants of -the first part 


to guarantee to the plaintiff the paymeng 
of the refits for the years named had been 
Mischarged... But the appellant has” not 
. brotght before us the Ikrarnamah on which 
- he'sues; ı and, consequently, we are not in a 
. position “to pass any opinjon on: the sub- 
ject. 


Pr incjpal Sudder Ameen, and thè cage 

‘must;:-therefore, be remanded to. him for 

trial upon that point. WW 
“Lhe defendars of the second part, -the 


‘Ticcadars, hayt been made respondents, and | @ 


* are -mentioned in a Summons issued from 
this Court. But that summons has not 
been served upon them, and the manner in 
which it has been dealt with is such as to 

, cause in our minds considerable awxiety as 
to the mode in which summonses “issuing 


‘from the Court of the Pringipal Gudder 


Ameen of Zillah Tirhoot are served. “On 
reading the return, it appears that the 
* peadah did not meet with the respondents, 
or any member of their family, and -he 
therefore attached the Itlanamah to a house 
facing, towards the east in the village in 
which they are represented by the p aintiff 
te.be residing ; but there is*nothing to show 
" that Aber ever resided in that villate, or 
that the summons was ever brought ‘to their 
notice, or that it was likely that. it would 
éver be so. Every summons not actually 


served on the party of his recognised- agent | 


must be stock up on the house in which 


` suçheparty is actually residing and dwell*. 


ing. Section 5Nof Act VIII of 1859, lfys 
down ihe propes course of proceeding in 
cases where a defendant or respondent can-, 
. hot be found. Jt directs that: the summons 


should” be returned to the Court, and an. 
order should be „obtained {romi the Court, 


under Section gt? as to the mode of ser vive. 

We cannot, in the absence of the parties 
of the second part, reverse ts judgment 
against them; but we send the case Zack to 


e, Pi incipal Sudder Ameen, and desire fo: 


‘express our opinién in very strong terms 
apon the exceeding propriety and want 
_ Of, care on his part, nót only- in passing a 
decree against parties without any evidénce, 
but actually making them liable for the 
costs of the defendants of the first paft, 
when ae probably these. pari ties håve never 


v 
é e 





It. is certain that the Ikrarnamah. 
“has not. been properly considered by the 








-been summoned at all, or had any notice of 


the present, proceedings. 

: The appellant must pay the sis of this 
appeal Which has been rendered fnfruc- 
tuous by his own neglect in not bringing 
before-us the Ikrarnamah on which he sued: 

. The case is-remanded to the Pr incipal 
Sudder Ameen for trial. 






H “Ths 14th June 1866. 


à , Present: 


.The Hon’ble, G. Campbell and A. G. Mac- 


pherson, Judges. © nen 


Attendance of witnesses (Duty of 
Giyil Court to enforce)—Power of 
High. Gourt to interfere. . 


` Case No. 3 of 1866. 


Special Appéal JSrom ‘a, decision ne by 
Mr. A... Pigou, -Judge of. Hooghly, 
dated thé 81st August 1865, modifying a 

decigion passed by Moulvee Nazeerooddeen 

CS Additional Principal Sudder 

Ameen of that Se dated the 16th 

June 1863. 


SE Banerjee (Plaintiff) BE 


e g VETSUS 
Shurbo Mungola Debee (Defendant) Re- 
spondent. 
' Baboo Kishen Succa Mookerjee for 
Appellant, 
Baboo Romesh Chunder Mitter for, 
Respondent. 


. Byery Court is bound to render all reasonable agsist- 
ance to a party to enforce, the attendance of his wit- 
nesses 

TheJ udge below having, without the slightest reference ` 
to the interests of the parties concerned and to the facts 
of the case, refused to grant a coercive process to en- 
force the attendanee of plaintiff's witnesses upon the 
irrelevant ground that, sitting as a Civil Court, he could 
not criminally punigh the witnesses for non-attendance, 
the High Court intérfered and remanded the case to 
the Judge with directions to give,the plaintiff an op- 
portunity of producing his evidence. 

Tars case was remanded for a more com- 
plete trial, "and: the order was especially 
myde that an opportunity should be given 
to the parties-to produce further evidence. 
The Jadge appointed the case for he&ring on 
the 29th of August last. On that ‘day, ‘the 
plaintiff- represented that his witnesses had 
net attended, afd prayed that a coercive ` 
ppocess might be issued for their attendance, 
and the hearing adjourned. Upon this, the 
J vdge passed the following singular order : — 
_ “ The Court is of opinion that such attach- 


‘ment is useless; for, if they di@ EES 


“oe 
vr 
s 
D 
e * 
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“after such attachment, the Court could, 


“ under the Penal- ‘Code, inflict no - puinish- 


“ meng on them.” - 


It seems to us that this orden" is, on the 
face of it, wrong and bad., If the Judge, in 


his discretion with reference to the circam- 
stances of the case, had refused to grant an 


adjournment, it might have been difficult. 


for us to interfere ón -special appeal. But 
when the Judge -has, without the slightest 
reference to the interest of the parties cons 
cerned and to the facts of the case, refused to 
grant a coercive process to enforce the 
attendance of witnesses, upon the irrelevant 
geound that, sitting as a -Civil Court, he 
could not punish the witnesses fore their 
non-attendance criminally, we think that 
we can interfere; and accordingly Again 


remand the čase, with -directions that ag 


opportunity be given to the plaintiff to pro- 
duce ‘his evidence, and that.the Judge do 
thoroughly and carefully carry out, the 
.spirit of the former remand order and try 
the case fully. -Every Court is bonnd in 
justice to render all reasonable assistance. to 
R party to enforce the attendance of his 
Witnesses. 


The -14th June 1866. - è a 
) Present: S 
The Hon’ble G. Loch and L, ‘Ss. d ackson, 
` Judges. 
Jurisdiction—Partition. 
Case ‘No. 3181 of 1865. 


Special Appeal from a decision passed by 


the Principal.Sudder Ameen of Chitta- 


gong, dated the 28rd August 1865, 

modifying a decision passed by the 

Moonsiff of Howalah, dated the 3rd 

February 1864. . 

Mohsun Ali and others 4some of the ` 
eee ARRONE, 


VETSUS 


` Nuzum Ali (Plainfiff) ind others . ` 
(Defendants) Respondents. ï 


Baboo “Mohinee Mohun Roy for Appellant. 
i . Baboo- Mottee Lal Mookerjee for 


. Respondenig. E? 
A Civil Court can only determine the right to parti; 


tion of au estate paying revenue to Government, The. 
partition itself can be made by the Collector "ee 


under Regulation XIX. 1814, 


Loch, J.—In this case,. the only point fot 
"a Civil Court to Ee is whether the 
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plaintiff has a right to a partition ar not, if 
that question. “was -dispated, It had-no au-. 
thority to make Oe" partition itself, or to 
direct that-a partition be made by any local 


| form in use in the District among private 


parties. A partition of an estate paying re- 
venue to Government can only be made " 
by the Collector under Regulatio# XIX of 
1814,°° The plaintiff was at liberty to apply 
to the Collector for that purpose. * We, there- 
fore, reverse that part of the order of the . 
lower Court whigh directs the partition tobe 
made, under what is called Gola-Buag. 

The appellant will get his costs. 
‘Jackson, Ji—I agree. Looking at, the 
certificates -and the annexed description of ` 
what the plaintiff purchased, it is manifest 
that he acquired, not merely the specific por- 
tion of land, so many kanees,*eas contended 
by the special appellants’ vakeel, buéall the 
rigbts of the judgment-debter, ' Makur Ali, 
whatever they were in the talook. If, there- 
fore, Makur Ali had any right of partition, 
the plaintiff who succeeded to him must be 
also enfitled to it. But the application ought 
te fave been made to the Collector and ot 


to a Civil Court. 


. le aa The 14th June 1866. 


Present: 
. TheetLon’ ble G; Loch'and L. S.. J sekson, - 
Pa a Judges. NE 
Limitation--Gause of action— 
Non-suit. 
Caso No. 3145 of 1865. 
Special Appeal fo a decision passed by 
o the Principal, Sudder Ameen of Chitta- 
° gong, dated the 27th July 1865, affirming 
% gecision. passed by the fSudder. Moonsiff 
of that District, SE the 20th June 
1864. i 
-Har eben Dey (one of the Dofondants) © 
, Appellant, 


versus e ~ 
Rham Doss Dey (Plaintif) EN 
Baboo. Gopal Lal Mitter for-Appellant. 
Baboo oopnath Banerjee for* Respondent. 
. A non-suit gives no nevpcause of action, | 


It is perfectly clear- that, in this case, et 
least 21 years and A months, and possibly 
a much longer period, had elapsed between 
the accruing of the cause of action ‘and the 
7 Sa of the present suit in. CECR 


- = + 
bi - D DH 
@ D e 


H 
DN 


gf Babeo Mohhitiro Narain Bose for. e 


_ Yevyersion e? the other moiety, no interest or gdvantage 


_ Bodh Mul, father and-guardian of Lekhraj 
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said d 


EE 

: It appears that‘ two separate suits, founded | Tre facts of this case were given at 
on the same cause of action, had been pre-|length in the remand order of this Court, 
viously instituted, one’after another, in the | dated 28th November.1868 ; it is, therefore;, 
‘Moonsiff’s Court, and had been successively | unnecessafy .to revstate them at length. It 
“non-suited, which suits between them occu- | is sufficient to observe that the Court cap- 
pied the space of 6 years, 4 mouths, and 29 | sidered that the compromise effected between 


days. This being deducted from the entire | the guardian of the plaintiff, who. was a 
period wifich had elapsed from the accruing | daughter’s son, and, therefore, the expectant’ 


` bf-the cause of action, leaves a time of very | heir of his, grandfather, and the widow of 
nearly 15 years unaccounted for. Plaintiff | that grandfather, -by which the: minor re- 


. appears to have gucceeded in keeping this } qeived immediate possession of half the pro~ 
_ matter from the Court beloy by stating -his | pefty on the condition of his guardian on 


cause of.acticn-to have arisen when the last "äs part surrendering all claim to the rever- 
plaint was non-suited, This, however, is sion of the other half which the grandmother 
.quite untenable. The- non-suiting of one ôr | settled on the defendant, her daughters 


` other of the suits gave him no new cause of | daughter’s son, and therefore no heir at all 
action.. ‘The present case is, therefort, evi- under Hindoo Law—cannot be supported: 


"dente ` out-of time, and the decision of both | unfes® it can be shown that the transaction 


Courts must «Be reversed and the suit dis- | was at the time one reasonably beneficial to ` 







missed with costs, -° the boy ;' that, in fact, the immediate income 
BTS l wes So much required for his benefit, and - 
WW mme S e .j.the prospects of the grandmother's life were 
Ka , , so good, as to justify an honest and prudent 
"e: Fhe d4th June 1866. , o guardign in making such a bargain for the 
z aè 
S Preient | ots boy’s benefit, 
è "Ss |. Op the matter coming before the Principal 
~The: Hon ble C. B. Trevor and F. A. Glover, Sudder Ameen, he was of cpinion that no 


Judges. wi 
the plaigouff by the arrangement in question 3 


and he therefore decreed plaintifs claim 
with mesne profits and costs, 


Defendant now appeals specially, and on 
examining the evidence which has-been pro- 
duced with the view of satisfying the Court 
of the beneficial nature òf the compromise 
as regards the minor, we find it is restricted 
to showing that the-age of the grandmother 
was only 50; -and hence we are required to 
infer that the guardian might fairly have 


Guardians of ss ( Compromises 
- by). 


Case No. 120 8f SES 


SE Ha froma deoisian passed by 
the -Principal Sudder Ameen ` of Gya,- 
dated the 28th February 1866, 


Singh, Minor KEES Eeer 


ts versus the minor for twenty years during the grand- 
mother’s life-time, as the valid consideration 
. | for the surrendemof the reversion of the other 
| moiety. But we cannot accept this fact as 
| sufficient to induce us to sanction such a com- 
promise, The acts of the guardian as regards 
minors must show, the. strictest good faith, 


5 i ai 
| Goures Sunkue (Plaintiff)* Respondent. 


Baboos Uningda Pershad Banerjee and” 
Dwarkanath Mitter- for - EEN 


Respondent. 3 


necessity and advantage, not on calculations 
` Bait laid ‘at Rupees 5 059-10.8:198.9. 


of possible benefit. There seems fo have 
been heither necessity nor advantage in 
the present arrangement, and we therefore 
refuse to sanctiofi it, It follows that the 

“Ta this case the Court refused to sanction a Compro- pipintiff, being, the undoubted heit of his 
mise effected between the guardian and the widow, by EE is entitled to the -property in 
which the minor received immediate possession of half ee We therefore affirm the decision 


"të acts of guardians on behalf of mifors must show | 
the-strictest good faith ahd must be based on considera-> 
tiens of actual necessity and® advantage, not on calcula- 
“tions of possible benefit, 


the property as consideration for ‘the surrefider of the 


EI 


a. 4 = 


being: shown in in the arrangement, - , 
— 


mivantage, but the reverse, had acerued to - 


reckoned on an enjoyment of the property by.’ 


of. the Principal Sudder Amen with, 
t 


ang must be based: on considerations of Deene ) 
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: ‘The 14th June 1866. 
` Present: : 


The Hon ‘ble J. P. Norman - and Ger imp. 
° bell, Judges. 


- 


Suit for house-rent by co-charer, l 
Case No. 84 of 1866, ` 


Special Appeal from a decision passed hy 
the Principal Sudder. Ameen of Nuddea, 
dated the 21st December-1865, affirmigg 
a decision passed by the Sudder Ameen 

o of that District, dated the- ge ga 
1865. 


Chunder Kanth Roy and others (Defendaits) 
Appellants, e 
"versus — š 
Gopeemee Debia and others (Plaintiffs) ` 
Respondents. 
KL 
Baboos Sreenath Doss,--Bhowanny Churn 


Ghose, and Prasonna Coomar Roy for 
Appellants, i 


Mr. R. T. Allan for etc e 


The co-sharers in a on who continued to ocoupy 
the whole house to the exclusion of one co-sharer after 
notice that he would charge them rent for his share of 
the house, were declared just-as liable to pay rent to the. 
co-sharer as they would be for rents of any. other species 
of property. We 


THERE are no grounds for tlie special 
appeal, The plaintiff is the purchaser of the 
share (four annas) of Nilkant Rai and Seetoo 
Kant Rai, who were joint proprietors with 
the defendants, by @ purchase made in July 
1863. The defendants are the proprietors 
of a 12 annas share. 


The defendants being. in, possession of the 
house, the plaintiff in. January -1864 gave 
the defendants notice of his title,.and called 
upon them to come to some settlement with 
him for the rent of his shareef the houses 
and warned them that, Sf (se did not come 
to a settlement they would be charged vith 
rent for the. four-annas share at-the rate of 
Rupees 250 for the whole-house. ` 


On the 7th of February 1865, the plaintiff 


” "commenced this action fo? rent ‘and obtagned 


2 


a decree in the lower ‘Court. -The defgnd- 
ants appeal specially, and urge. that they 
are not liable for rents to their co-sharet. e 

We are of opinion that there is no founda- 
tion Fhatever for this contention. The de- 


ki 


; ry 
” e 
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fendants continuing to occupy the whole 
hpuse so as to exclude their co-sharer, after 
notice that they woild be charged rent for 
the share of the house belonging to plaintiff 
and occupied by them, are „Jutas much liable 
as they would: be- for rents. of. ang. other 
species of property. 

We -dismiss this appeal, SE with 
costg. a ‘interest. 


© 
a 
~ 
a e 
D kg Be D a 
` eT. 
Ia 
H a 


WW * 
The 15th June 1866. ° 


Preseñt: - fg e 


The Hon’ble J. P. Norman get G. Campbell, 


Judges. d 
Right of Fishery. 
_ Case No. 563. of 1866. 
Special ‘Appeal froma decisión passéd by 


the Judge of Rungpore, - dated the Both. 


November 1865, 


reversing a decision 


~ passed byathe Principal: Sudder Ameer of. 


` that District, dated ` the SE March 
1865. °, 


Nobi Chunder Roy gege Plains 
Appellant, 


+ 


m VETSUS - : 


EE 


Baboo Oprokash Chunder Mookerjee for 
Appellant. 


Baboos Kishen Dyal Roy and Nil Madhub 
Sein for ' Respopients. 


es e 
s 

- Jt matter’ not tege the wafer in which A has a 

right of fishery comes, Ae right is not lessened, nor Bis 

increased, ‘because a portion of the: water formerly. 


Radim Pearee Debia and others- (Defendants): 


flowing in A's channel has ‘beew diverted from it and - 


because the-water of Bs river now- flows through it. 


“THERE are no grount for this appeal. 


‘The defendants, according’ to the-statement 


of tlie J udge as recorded in his judgment 
whiclyappears to be fully explained by a 
pencil note on the grounds of appeal, were 
admitted to have been formerly ‘in_occupa- 
tion of the fisheries of the river Mamush. 
The main portion of the stream. seems to 
have been diverted, and the only water, or 


almost the only water, how flowing in- ‘the. 


wld channel is derived from the waters of 
the Barrai. The plaintiff is the. owner of 


© 
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the fisheries in the Burrail ; ; and,* ag. we. 


understand - the plaint, he claims theright 
of fishery in the*old_ course of the Mothush 
because the water of - er river of Pa 
; flows: through iff- --- 

.-We think the plaintiffs claim in “this 
respect most preposterous. It is a matter of 
no sort of*couvern whatever to the plaintiff 
Whence the water -in which the defendants 
have a right, of- fiskery comes ` and the 
defentlant’s right A8: not lessened, and-the 
. plaintiff's right is: not incyeased, because a 
-portion of the. water thaé formerly ‘flowed 
in the ‘channel of the ,Mamush bas" EE 
* diver ted from it. 

{The appeal is dismissed with’ costs ` se 
* Interest. pi 


d 


e 
` 


The 15th June 1866. 


Present: e ` 





The Hon’ble C. B. Trevor and H. Ve Bay- 


ley, Judges. ù 


sty Cone: 


X tation— use of act 
e EE 


‘promise by 'Guardian — 
sion of Minor. 


Case No. 3102 of Soe? 


Special. Appeal from a decision passed by 
the Judge of Jessore, dated the 17th 
June 1865, affirming & decision passed 
by the Moonsiff’ of Magoerah, datet the 
Tih January 1864. 


EES Pal Chowdry (Plaintiff) 
, Appellant, 


8 


VETSUS 


Dhununjoy-Shikdar and others (Defendants) 


i ooo 
Baboo Bhugobutly Churn Ghose for Ap- 
“pellant. 


Baboos Mohinee Mohun Roy and Bungshee 
Dhur Stin for Respondents, 

In a case for possession after disp@session in pursu- 
ance of a Solenamah “fimical to plaintiff's interests, 
which was executed By his guardian when he waf a 
minor, the cause of action was held to arise from the date 
of the dispossession, the last of the series of acts prejudi- 
cial to plaintiff, and notfrom the date on wlrtch he became 
aware of the Sdlenamah, which was the fir act in 
point af time injurious to him, e 

PLAINTIFF sued,* alleging that, when he 
wis a minor, many yeafs ago, his guardian 
entered into a Solenaniah inimical to his 
interests, that this Solenamah came to his 
knowledge on the 28th Jeit 1258, and that, 
in pursuance of that Solenamah, the defende 
ant, on the loth Bysack 1259, dispossessed 


him.- Hence his suit which was instituted 
in Srabun 1270.- `ù 4 
The defendant pleaded’ that plaintiff is, on- 


„his own showing, out of Court, more than 


12 years having elapsed since first the dead 
which he sues to have set aside came to his 
knowledge, 

The. lower Court found plaintiff out of 
time, necapting - oe ES as raised by the 
defendant. 


` e Plaintiff now ae specially, urging 


that his cause-of-action arose, not on the date 
oR which he’ became aware of the Solenamah, 
but op, Oe date om which defendant acted on 
that Solenamah ‘and dispossessed him ; and 
that, gonsequently, he is within time. 

We are clearly of opinion that, in a case 
like the present, the series of acts whieh 
damaged plaintiff must be considered to 
be his cause of action, and not the first of 
them in point of time. 
acts which formed plaintiff's eause of action 
culminated in his dispossession in Bysack 
1259 ; jt follows that it is from this date, 
and not from any prior one, that his cause of 
action really arose. The existence of the 
Solenamah, if not acted upon, and had plaint- 
iff remained in possession, would not have 
materially affected him. It was only when 
the Solenamah was subsequently acted 
upon,—and under that act plaintiff was 
dispossessed,—that it became necessary for 
plaintiff to have recourse to the Court. 

Under this view, we think the decision of 
the lower Court is incorrect. We, there- 
fore, remit the case to the Court of first 
instance, with direetions that the whole merits 
of the case be entered into, and that any 
issues either of law or fact arising out of 
them be clearly and distinctly adjudicated 
on. 

a 





6 
The 15th June 1866. 
Present: 


"The Hon’ble’G. Boch and A. G. Macpherson, 
S- Judges. 


, Zeie of judgment (Reoasong for). 
Cage No. 436 of 1866. 


Spgcial Appeal from a decision passed by 
éhe Prikcipal Sudder Ameen of Dacca, 


, dated the 21st Novembér 1865, reversing 


* a decision passed by the Moonsiff of 
Pullas, dated the 9th December 19838. 


Now, the series of -° 


Ai 


1866;] ` Ge 


Anund Moyee Dossia: (Piatti “Appellants 
$ l Versus — 


KaloeetCoomai Rokheet and otherg (Defend ] 
ants) Respondents. t. 


“Baboo Romesh Chunder Mitter for Appellant. | 


Baboos Kalee Mohun Doss and L uckhee | 
Churn Bose for Respondents... 


A Court should give reasons, on review of inde ent, 
for coming to a different conclusion from that w ich it 
had previously formed.. “> 

. THE Principal. Sudder Ameen; Mý, Peniag-. 
ton, admitted a review. in this; case, without 
assigning: any sufficient reason for en. doing. 
This ‘order is final, and” therefore we ¢afnot 
„interfere with it. But, having - admitged it, |, 
we think he should have thoroughly gone 
into the merits and given reasons for comfhg 
to a different conclusion to, that’ which bel. 
had formed in his previous and better. con- 
sidered judgment. 
the present Principal Sudder Ameen, with 
instructions to try the appeal as if it had: 
come up for hearing for the first time. 





EN 


` The 1Lëth June 1866.. 


eh 
. Present: "e 8 

The Hon'ble G. Loch and A. d Macpherson, 
Judges. 


Appeal- Gout d | 
Case No. 442 of 1866.- 


Special Appeal from a decision passed by. 
the Judge of. Beerbhoom, dated the 24th 
November 1865, reversing a decision 
passed by the Principal Sudder Ameen of 
that. District, dated the 12th April 1865. 


Chooneelal Misser and others (RURANA 
: “Appellants,” 


` 


Versus 


Patroo ‘Deo: and others. 


see Ré- 
` spondents, 


. Babog Kishen Succa Mookerjee for åp- 
i “pellants. ` 


~ Baboo Umurnath Bose for e ts. 
Au appeal will not lie solely on & question of er, 


‘Taxis appeal is solely on a question’ of 
costs. We are of opinion that such atapa 
peal will not lie (see 2 Weekly Reporter: 33); 

*and ed dismiss this appeal with coria 


4 


a 
, Ss 
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We remand the case fo 





ewasilat.. 


E? 
en 


-r oe E 
s Rulings: 19: 
Ke ES June 1866... 
e ER Present: s - 
The: Sale G. "Loch? and F. A. Glover, 
, ; ` Judges. $ 


Time. for- application. ‘for review of 
judgment (Exclusion of holidays) 
*—Stamp Duty—Mesne Profits (Ex- 
-tent of—in suit by Guardian of 
Minor). ` E 

Case No. 517 of 1865, e 


“Application for geview of judgment passed . 
-on the Tth August 1865, in SSES 
Appeal No. 85 of 1865. 


‘Shahzada Woola Gowhur, husband of «Noo- 
dee Begum (Plaintiff) Petitioner, ` 


“versus 


Musst. Shah“Rukh Begum “Defondant) 
Opposit® party. 


_ Mr. R. E Twidale for Petitioner. 
"Mr. C. Gregory for Opposite party. e 


An application for réview declared practically wifhin 
time, and admitted on a 2 rupees stamp, by excluding 
the Dusserah vacation as dies non. 

@ilesne profits for more than 6 years may be givensin 
a sit for possesion and mesne ‘Profits brought by the 
guardian ofa minor, 

Wira tegard to the first point taken, we - 
think that the Petitioner is entitled to have 
‘Her claim was considered just, 
and the kobalah whereby Kykobad' was 
alleged to have ealienated the’ property, 

spuri@us.. The gmission from our - judgment 
was clearly unintentional: the wasilat will, 


as a matter of course, bear interest antil 


paid.. Der right to wasilat is not contested 
by the other “side, but it is urged that the 
application for review should not ‘be admitted 
at all, or at least not unless the petition is 
engrossed on a full Stapp.. „But it appears 
tht the Dusserah vacatiog* intervened be- 
tween the daib of the fidgment and the 
three months allowed {pr a petition of 


l review, and it is not denied that the applica- 


tion was filed on the firs? open day after 
the holidays. . The holidays must be con- 
sidered Rs dies non, and thëpetitioner was, we 
think, practically within'the 90- days allowed 
by læw, apd was entitled to come in on a 
two ru ees*stamp. ` 


Mr. Gregor e ` further objects, that, the 
wasilat can only be given for. 6 years, and 
that the mere joiningsthe suits for possession 
and mesne-profits-together will not give the 
petitioner a-larger périod of limitation for 
wasilat than he would have, had, had be 
eed for them separately (vide. 3- ‘Weekly 
RA Page 13; and 3 Weekly E 


~ 


er 


ki 
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page 38). But under the circumstances of 
this case, and considering that the petitioner 
is even now a minor, We see no reason why 
she should lose any portion of her rights 
merely because. she is suing through a 
guardian. There can be no question that, 
on her attaining majority, she could havg 
sued for (Re entire sum due to her. 
> With regard to the Principal Siidder 
Améen’s order on the 27 beegahs, we have 
not, on our judgment, interfered with the 
Lower Court’s order, and the judgment on 
that point will stand. x 

On the question of costs of Hamidunnissa, 
this person did not appeal, -and therefore she 
will be made liable to pay them herself. 


Our order on this point is reverséd. *Costs | 


in proportion. p 


The 16th June 1866. ‘ 
` . Present: A 18 
The Hon’ble C. B. Trevor and F. A. Glover, 
° Judges, D af 


Gimitation—WMinors. 


Case No. 84 of 1866. 


Regular Appeal from æ decision passed by 
` the Deputy Commissioner of Lohardaga, 
dated the 27th July 1865. 


Poorun Siugh, Pauper (Plaintiff) Appellant, 
VETSUS i 
Kasheenath Singh (Defondant) Respondent. 


Baboo Khettur Mohun Mookerjee for Ap- 
pellant. 


No one for Respondent. 


The fnere fact of 
gäier his attainin jority will npt, in cases* whére 
there is a general limitation of 12 years, bar his Suit if 
brought within 12 yeafs of the time at which his cause 
of action accrued. S 

' Tue plaintiff dén this case sued in forma 
pauperis to recover possession of certain 
landed property bygight of ifheritance. He 
claimed as nearest of kin and heir to he 
Heera Singh, the grandson of Gobind Ram, 
whose son, by a second marriage, plaintiff 
alleged himsetf to be. He fixed the Mate of 
his dispossession in 1863, up to Which time 
he pleaded that KaSheenath the defendant, 
a descendant of a yourger brother of his 
grandfather Toolsee Ram, and his own cousin, 
had managed the property for him, be being 
a minor. In 1868, however, Kasheenath 
got rent decrees against several of the ryots; 


. and exercised other rights of separate owner- 


e 
laintiff not suing within 3 years 
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ship, and so dispossessed plaintiff of his pro- 
perty. l 

Kasheenath denied plaintiff’s heirship to 
Heera Singh,—denied, in short, that he was 
any relation or had any claim, and, for tke 
rest, pleaded limitation under Clause 5 Sec- 
tion 1 Act SIN of 1849,—the summary 
order of the Civil Court rejecting plaintiff's 
application to have the property in dispute 
(and which had been attached by a judgment- 

-cgeditor of the defendant Kasheenath) re- 
leased to him as heir of Heera Singh, having 
bgen passed on the 18th of February 1857. 

The Deputy Commissioner threw out the 
plea of limitation under Clause 5 Section d 
of Aat XIV, but held the plaintiff to be 
barred by the provisions of Section 11 of 
thé s€me Act, he not having sued within 3 
gears from the date of his attaining majority. 

It is urged before us in appeal that the 
question of.minority was not raised by either 
party in this cse and should not have been 
considered, ae that, as the dispossession by, 
Kashegnath did not take place till 1863, and: 
this suit was instituted in 1864, the plaintiff 
was clearly within time. 

It is not material, we think, to consider 
the appellant's objection to the Deputy Com- 
Tgissioner’s proceedings with regard to the 
first issie,because there can be no doubt that 
Section 1} of the Act does not apply to the - 

present case. 
evidence to prove that Keasheenath held the ` 
property in trust for the appellant up to 
1863 ; not & single witness speaks to the fact, 
and the documentary evidence ts altogether 
opposed to it. The appellaut’s cause of 
action, therefore, must date from the death of 
Heera Singh, from May 1853 that is ; and as 
Act XIV of 1859 was not intended to placa ` 
minors in a worse position than they were 
before, but rather to give them extra” privi- 
leges, the mere fact of a plaintiff not suing 
within 3 years of his attaining majority will 
not, in cases where there is a general limita- 
tion of 12 years, bar his suit, if- brought 


„Within 12 years of the time at which his 


cause of action gécrged. And as the present 
sui, was instituted in July 1864, the plaintiff 
is within time. (5 Weekly Reportey, 219, 
eLuchmifn Singh and others Appellants). 

We, therefore, reverse the Deputy Com- 
mijssioner’s order on the issue in bar, and, ag 
allethe evidence bn the facts is before us, 
proceed to*dispose of the casa on its merits. 


New, the evidence in support of appellant’s 
Plea, that he is the son of Gobind Ram by 
his second wife, is of the most unsatisfactory e 
description, 


There is nota “seintilla’’ of - 
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All the witnesses admit that the appellant’s 
mother took to evil courses after the death 
of hey husband, but endeavour (all but one 
that is) to make out that Poorun Singh was 
bern before Gobind Ram died. Their evi- 
dence, however, is so.utterly discrepant and 
contradictory on other important points, that 
we have uo hesitation in rejecting it alto- 
gether. 

For instance, some of the witnesses declare 
that Poorun was 8 months old when hes 
futher died, and 10 years old when his mather 
ran off with Gooroo Churn. Another suys 
that Poorun was 4 or 5 years old when 
Gobind died, another that plaintiff's mother 
never went off with any one, another that 
Poorun was 3 years old when his motber 
took to evil courses, another that he was 
one or two years of age then, another tha 
he was 8 months only. 


When witnesses differ so irreconcileally 
on such important points, it i# impossible to 
place any reliance on their statements that 
Poorun was the son of Gobind, or @hat he 
was born during that person’s lifetime. 
To prove such matters, the best evidence 
should have been produced,—the evidence of 
relatives and near friends of the family,—the 
evidence of the family Gooroo, and Boorun’S 


horoscope itself. In all respectable Hindoo |¢ 


families, horoscopes are drawn up at the 
time of birth, and were Poorun the persou 
he represents himself to be, no doubt such 
a document would be forthcoming. The 
evidence of the mother herself (for she is 
admitted to be still alive) would have been 
useful. But nothing of this kind has been 
ndduced ; aud the Court has been left to 
decide the qnestion of plaintiff’s heirship on 
evidence which is most insufficient and 
unsatisfactory. 


e 
There is, on the part of the respondent, a 
quantity of direct evidence te the effect that 
Poorun was not born till some ten years 
after Gobind’s death. 


But whatever weight we might be dis- 
posed to attach to this eyidduce, as opposed 
to that of the appellant, we do not thinlgit 
necessany to rely upon it. As the gase 
stands, Kasheenath is undoubtedly ih pos- 
session of the disputed propefty, and has 
been so since 1858 ; and it would be in the 
highest degree unjust to disturb that pæ- 
session, ou evidence such as has been pre- 
duced by the appellant. 


e 
We think that the plaintiff has altogether 
eailed tẹ prove his case, and we therefore 
dismiss this appeal with costs, 


Rulings. 21 
The 16th June 1866, 
° Present: . 
The Hlon’ble E. Jackson and F. A. Glover, 
Judges. 


Appeal—Zxecution of -decree (adfect- 
a ing third party)—Priority of attach- 
ment (Proof of)—Ximitation (Suit 
toset aside summary order), ` 


Case No. 53 of 1866: 


‘| Regular Appeal from e decision passed 


by the Printipal Sudder Ameen of 
Rajshahyé, dated the 30th November 
e 1865, 


Gobindnath Sandyal and others (Plaintiffs) 


e e ° Appellants, 
versus a 
Ram Coomar Ghose ( Defendant) 
Respondent, 


Baoos. Onookool Chunder Mookerjec and 
Unnoda Pershad Banerjee for Appellants 


Babéos *Dwarkanath Mitter, Sreertath 
Doss, and Romesh Chunder Mitter for 


sBespondeny, 
Suit laid at Rs. 80,000. 

No ee lies from an order passed in execution of a 
decree between cither of the parties to the suit and a 
third party, but a regular suit may be brought to set 
side the order, . 

Priority of attachment must be established by- clear 
proof; casual allusion tgif in a proceeding in adjust- 
ment of account is not sufficient. 

Queré.— Whether, gvith reference to Clause 5 Section 
1 Act XLV of 1859, a suit will lie to set aside a sum- 
mary order after the expiration of one year. 

Tuts suit is brought to set aside certain 
orders passed by the High Court in execu- 
tion of a decree which, the plaintiffs state 
are prejudicial to their interests. The plaint- 
ifs, whom we may call the Sandyals, ob- 
ep e A decree against thg* Bhuttacharjee 
defendants so fer back asthe year 1828. 
In execution, they sold cértain estates of 
the Bhuttacharjees and purchased them. 
Subsequently, the sale was eset aside, and 
the Bhuttacharjees obtained a decree against 
the Sundyals by “which thay were restored 
to the possession of those @states, and the 
Sandyals were held to be liable to the Bhutta 
charjees forethe mesne profits of the estates 

*while thse had been in their possession, The 
Sandyals cartied on execution of their deren 
against the Bhuttacharjees, and the Bhlutta- 
charjees similarly took out execution of their 
decree agaiust the Sandyals, and an account 
was taken of the sums mutually due between 

those parties, resulting, in the first Court, in 
a ‘large balance being found in favor of the 
Bhuttacharjees ; but ultimately, on appeal, 
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on the 9th February 1864, the balance was 


declared to be Rs. 1,86,657 in favor of 
the. Sandyals. While these proceedings 
were. going on, one Anund Mohun Ghose, 


who also held a decree against the Bhutta-_ 


charjéees, in execution of that decree request- 
ed-that the decree obtained by the Bhutta- 
charjees against the Sandyals might be 
attd@@hed and sold to liquidate their debt to 
him. e The first Court refused-to attach the 


decree, on the objection of the Sandyals,- 


. who claimed a right to set-off the amount 


of the decree of the Bhuttachatjees against 


sums which the Bhuttacharjees already owed 
> them “under their decree. On appeal to the 
High Court on, the 5th January 1843, the 


orders refusing attachment were set aside, 
and Anund Mohun Ghose was declared en- 
titled fo attach. ‘Subsequently, on a further 
attempt being made by the Sandynls to have 
the amount due by them to the Bhuttacharjees 
‘set-off against the sum due by the Bhutta- 


<` eharjees to them, the High Court, on the, 16th 


January 1865, -passed an order basede as the 
-Judges stated, on the Court’s previous order 


T ofcthe Sth January 1863, Mversing. te 


' "us was addressed to .the point that the 
liigh Court’s orders of the 5th January 


' “t¥on 864 Act VIIL of 1859, it has been 
enacted that ‘no appeal shall Ne from ang ! 


order of the first Court allowipg a set-off. 
‘This suit is brought to set aside fhe orders 
of the 5th January 1863 and’ 16th January 


1865, and for a determination of the ‘rights 


of the Sandyals to have the amount of mesne 


profits decreed against eem in favor of 
(e Bhiuttacharjees set-off against the “larger 


uni due by the Bhuttacharjees to them. 
"The defendant, Ram Coomar Ghose, ‘who 
gon represents Anund -Mohun Ghose, as- 


serts bis right to attach and sell the decree. 


of the Bhuttacharjees against the Sandyals, 
partly on the ground of ‘the priority of his 
attachment of that decree, and partly on the 
orders in execuflpn passed 2 the High Court 
which it is said gre final and, conclusiv®. - 


orders passed fn execution of decree under 
Section 209 Act VIII of 1859, and that 


the orders of thaWigh Court dated the 5the 


January 1863 and 16th January 1865, ewere 
conclusive in rejecting the clajm Af. the 
plaintiffs. De accordingly EE Ae the 
suit, and the plaintiffs. now app€al from 
those orders. s "` 


'». The first portion of. the argument before 


'¥863 abd 16th January 1865, were passed 
without -jurisdiction, inasmuch as, by Sge- 


4 


H 


that there. is 
.High: Court had jurisdiction to ertertain 





“ order passed after decree and relating to 


“ the execution thereof, except as is herein- 
“ before expressly provided ; ” and the Act 


contains no provision for any appesl from 


an order passed under Section 209,' or for. 


an appeal from’ any ‘order passed under 


Section 246 disallowing an, attachment ` 


which is opposed by a third party, who was 
uot a party to the original suit. We think 
great doubt whether the 


the “appeals upon which the orders dated 


Hie 5th January 1863 and 16th January 


1865, were based. In execution of decree, 
an appeal liés toa higher Court, under 
Section 11 Act XXIII of 1861, in certain 
quéstéons therein mentioned arising between 
Ne parties to the suit ; but an appeal does 


not lie to a higher Court-on any order passed ` 
soother questions in éxeeution of decree, "e 
except when it is expressly provided in Act . 


VIII of 1859.° Itis clear that there is no 
such provision as-respects any order passed 


under Section 246, but, on the contrary, that 


Section distinctly Jays down that “any 
“ orfier passed by the Court under it shall 


“not be subject to appeal, but the~-party 


*acainst whom the order may be. given 
D shall be at liberty to bring a suit to estab- 


“lish his right within one year from the, 
therefore, : 


“ date, of the order.” When, t 
Ram Coomar Ghose sought to have the 
decree of thè Bhuttacharjees against the 
Sandyals attached, and that claim was dis~, 
allowed on the objection of the Sandyals, 
the order disallowing their claim was not 
subject to appeal. ` It is, however, doubtful 


also, as argued before us, whether asuit will - 
lis to set aside a summary order after the. 


expiration of one year, having regard to the 
Law of Limitation (Clause 5 Section 1 Act 


| “| XIV of 1859) ; and this suit is brought after 
The Principal udder Ameen was of opt. 


_nion that no suit would lie to set aside >the 


the expiration o that time. We dor not 
consider it necessary to decide this question, 
because we are of opinion that the decision 


of the High Court, dated Sth January 1863, 


did not in sange way touch upon the real 
question now béforf us as to the right of 


thé Sandyals to the set-off which they claim, ` 


but father ruled that, whatever might®be their 
rights in that matter, Ram Coomar Ghose was 
still entitled, at that stage of the proceedings, 
ën. attach- the ‘decree of the Bhuttacharjees 
against the Sandyals. Ram Coomar Ghose 


.was undoubtedly entitled to (he attachment 


he® then prayed for. The decree of the 

Bhuttacharjees related not only to the mesne 

profits, but ‘also to the estates op whick? 

those mesne profits were due : and even as 
: e 


Pa 


' , © 
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stood in the position of the Bhuttacharjees. 
‘We consider that any. attachment by him 
would -not place hifn in that position, He 
‘would still remain a third party opposing 
an application which was not objected to 
Ins between the parties to the suit; “Tha 
Migh Court would consequently have no 
jurisdiction to try any appeal fromthe orders 
of the Court executing the decree as bee 
Leen Oe Sandyals and Ram Covmar Ghose. 
If, then, (e decision ot the first Coart is 
final, tlfat would rulé the determination of 
this’ suit., But we hold that it isenot final, 
and that a regular suit can be preferred to 
sét aside orders passed in execution, not 
between the parties to the suit, but between 
either “of these parties and a third party. 
As respects questions betayeen the parties, 
Section 11 Act XXIII of 1861 enacts that 
an appeal may be préferred, but there shall 
be no further Civil suit, Aserespects ques- 
tioms tiof between the parties, no appeal is 
allowed, but the orders passed are opên. 
to forthe: enquiry on the institution af a 
regular’ suit. We cannot hold that the Le- 


regards the mesne profits, it was at: that 
time still an open question, whether, on the 
Ee of account between: the Sandyals. 
and Bhuttacharjees being struck) it would 
net appear that the ‘Bhuttacharjees would 
be entitled to a surplus from thé Sandyals. 
In fact, on the first enquir Y» it was ascer- 
‘tained that the account was in their favor, 
and it was only on appeal, under Section TT 
Act XXIII of 1861, that the balance of ac- 
count was decreed against them.: Ram Coomae 
Ghose’s right to at tibh was therefore undoypbt- 
ed, whatever might. be the ultimate result ‘ef 
such attachment, The orders of the High 
Gourt of the Sth January 1863 went to 
this extent and no further, and evem if we 
could hear a suit to set those.or ders aside, ye 
should dismiss it. To enable the pliintiff 
to obtain a decree in this suit, it is not ne 
cessary to set aside those orders, 

It is not denied that this suit has been 
brought in time to set asidg the orders 
passed in execution on the 16th January 
1865, on the objection of Ram Qoomar 
Ghose to the-demand of the Sandyals to 
have the decree against them set-off agginst 
their decree against the Bhuttacharjees. 

- Baboo Dwarkanath Mitter, for defendants, 
here also raised an in limine objection thak 
no suit will lie to set aside orders passed 
in execution as between rival decree-holders, 
and that all such claims must be decided by 
the Court which ‘executed the decree. In 
support of this view, “he referred to the 
precedent of this Court, page 181 of the 
Special Number of the Weekly Reporter, 
Special Appeal No, 3474 of 1863. , This case 
is not, in all its facts, analogous to that case, 
That was a question as to the distribution 
of the proceeds of a certain sale made on 
the application of several decree-holders, 
The Court, in execution, had acted in direct 
opposition to the law, but it was held that 
-no suit would lie to set asid® the illegal act. 
The present is not a question regarding the 
distribution of the assets of a judgment- 
debtor, but as between two. rival decree- 
„holders, whether the oge An be allowed to 
- proceed at all against a certain portiongof. 
the estgte of his judgment-debtor, haying 
‘regard to the. provisions of Sectidh 209 
Act VIII of-1859. It is to Be recollected 
also that this suit is not brought to set aside 
the orders passed by the Court which ewe- 
. cuted the decree, but the orders passed by 
the High Court on appeal from those orders, 
The only ground on which the High Court 
ecould hgre also have had jur isdiction, would 
be tha? Ram Coomar Ghose in some way 
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to be fivally “aud conclusively decided* by 
n summary order without any further power 
«f. revision. The law admitted of no 
“appeal from such order, but the parties 
were all at liberty to re-open the question 
in a gegular suit. There is no bar to the 
hearing of suclf a suit in, Sections 1 and 
2 Act VIII of 1859. There had been, in the 
‘words of Section 2, no “ former suit’ on 
the same cause of action, but only an appli- 
cation and an order ; and therefore ‘the Civil 
Courts can take cognizance of it, 
Section 209 Act VIII of 1859 is in tlie 
ollowing words:—“ If there, be cross-decrees 
“Between the same partia# for the payment 
“ of money, -execution shall be taken out 
“ by that party only who shall have obtain- 
“ed a.decree for the larger sum, aad for 
“ so much only as shall remain after deduct- 
“ing, the small@ sum, ang satisfaction shall 


“as well as satisfaction on the decree for the 
“smailers®m.’”’ Looking to the simple direct 
meanin& of these words, it would appear 
that ` this Section was conclusive on ethe 
point in dispute. The detree for the smaller 
sum’ ipso facto mepfes ‘in the decree for 
the larger :sum, Execution on the ‘former 
cannot De. taken-out.. - ; Par 

But it is said that-this enactinent. ‘contains 


tween’ the į pay ties themselves; SR at would 


gwjature inignded: that any incidental ques- . 
tion not between the parties to the suit was" 


“< be , enteted on the decree fer the lar ger sum," 


a*rule not only affecting the -procedare bes 
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prevent the Bhuttacharjees from executing 
“their decree against the Sandyals,—but that 


_ the enactment does nôt apply when.a third 


party comes on the scene as representative 


-of the Bhuttacharjees, either under an.as- 


signment from them, or, as in this case, ns 


-having attached the tighta of the Bhuite 


charjees. ° In support of this view of the 


jay, Baboo Dwarkanath Mitter referued to | 


a precedent of this Court, pagë 23, Volume. 
5 Weekly Reporter, Miscellaneous Appeal 
. Admitting, for argument, 
that the taw herein laid down is correct, and 
that an assignment br a judement-debtor 
does ,defeat the provisions of Section 209 of 
“Act VIII, we proceed to considgr whether. 
the act‘of Ram Coomar Ghose, in attaching 
the” decree‘ in question, has the same effect, 

‘or what effect’ it bas, looking to the circum- 
stances of that ` attachment’ e sind the conduct 
of the parties. In the first place, it isnot 
clear (and though the question was put by 
‘ws, we could obtain no answer. to it) on 

what- date the attachment. took Pa e. To 
. enable the party attaching to putt in force 


mesiie.. Se it must be clearly Ee to 
ne Hat there was a priority of attachment 
on his part. It is-notin fict shewn to us 
that there has been any direct attachment, 
at all. The first Court, in 1861, refused the 
Gemand for attachment., The High Court, 

-on appeal in May 1862, ‘allowed the ettach- | 
ment, But there is nothing ‘to shew that 
any attachment really - took place, except 

- a -casual allusion ‘to it in a proceeding in 


l adjustment of account between the Sandyals 


and’ Bhuttacharjees, „dated June 1863: On 
the other hand, it is certain that the claim- 
of the Sandyals to have the decree againgy 
then? set-off against the decree in, their 
favor, was put*forward to the Coums as 
soon as they were in a position to make 
it. In fact, äs put it forward long 
before the adjugtment of accounts took place, 


> "` and before they knew whether, on that ad- 


at 
z 


sT 


justment, their deeree or thåt of the Bhutta-, 
charjees -would *be for a larger sum. ¿Pf it 
could be shewn that they had exhibited any 


- negligence in putting the law ia force, and 


it was algo shewn distinctly tat Rame 
‘Coomar Ghose had attached "the Bhutta- 
charjee’ s decree af such a date as gave him 
A prior.claim to it, ther, on the view of the 
law laid down in the precedent above quoted, 

the claim of the Sandyals in this suit might 
be liable : to dismissal, and Ram..Coomar be 
`. allowed to execute the decree of the Bhufta- 


7 
e 


consider that no such negligeñce is shewn 
on the part of the Sandyals., On every pos- 
sible oceasion they pressed their rights to 
the set-off, and never slept over them. The 
execution of decree, as between the Sandyals 
and Bhuttacharjees on: the subject of mesne 
profits, remained pending the adjustment oof 
the accounts between them, and neither tlie. 


one nor the other could enloroe his decree’. 


until such adjustment took place. It was 
mif that the. Sandyals might have attached 
theedecree just as Ram Coomar Ghose did, 
bat no attachment is required previous to 
putting in force the provisions of Section 
209 Act VIII of 1859. That decree whs 
for lafided estate as well as mesne profits. 
The attachment of Ram Coomar Ghose, if . 
it took place at all, is still good as respects 
Those ‘estates, but as respects -the sum of 


e 


money which was decreed against ‘the , 


Händeale in favor.of- the Bhuttacharjees, 
and which has been “adjusted in accounts 
between them, we hold that, both under the 
law ugi op the ground that the Sandyals 


made the. earliest possible application for. 


the enforcement of that law, the Sandyals 
are entitled to the benefit of that law, and 
that is to have the account against them 
struck off on view of the larger account in 
their favor. 


Even if it could be shewn to us that Rain: 


Coomar Ghose attached the decree in 1860 
or.1861, we should still hold that that at- 


tachment did not defeat the adjustment of . 


accounts which was then going on between 
the Sandyals and Bhuttacharjees. It would, 


however, stand good as respects the decree ) 


for possession èf the -estates, or as respects 
any surplus which, on such adjustment, might 
appear in favor of the Bhuttacharjees. 


‘We therefore reverse the decision passed d 


by the Pringipal,Gudder Ameen, and declare 
the plaintifs rigifts to have satisfaction 
of the Bhuttacharjees’ claim on. they decree 
recorded: on that decree, and to have satisfac- 
tion of the amount of that decree also 


facorded on the Plaintiff's own decree against - 


the Bbhuttacharjees. The costs of this ‘suit 
wil be paid by Ram Coomar Ghose, with 
interest- at 12 per: cent. peč annum until 


_, Gharjees against the ca fay But we a eo me & . =“ Lë 
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The 18th’ June 1866..' ` 


. Ce sf Present K E 
The Hon’ble mt SE EE iid E. die, 
Judges. BEE 


Z Lad 
` 


Arbitration—Defaination—Damages 

—Social position. i 

Case No; 60 of 1866. ei 

Special Appeal PZ a decision passéd by 

the’ Officiating Judge of Beerbhoom, 

, dated the Tth November 1865, ‘affirming 

a dectsion passed by the Principat 

Sudder Ameen of that District, dated 
the 2nd March 1865. e $ 


Ram Soondur Mookerjee and others” 


e -~ (Defendants) Appellants, 


" VETSUS + 


Ram Shurun Mookerjee and hers - 
(Plaintiffs) Respondents. 


. Baboo Issur Chunder Chuckerbutty” for 
Appellants. 


Baboo Kishen- Succa Mookerjee for” 
Respondents. ° 


When all the parties did not agres to an arbitration, 
the award is not illegal against those who did agree. 

Greater damages are not necessary, for defamation of 
the character of a Principal Sudder Ameen’s Vakeel (Dan 
for that of a Sudder Ameen’s Vakeel. Er 


Tars was a suit for damages for defama- 
tion of character brought by the plaintiff 
against three persons who he alleged had 
maliciously’ preferred a charge of ` theft 
against him. Two of them agreed that the 
ease should be referred to abbitrdtion. ‘The 
third did not. The Judge separately tried 
the claim, as respects the third defendant, 
irrespective of thé award of arbitration ; but 
agreeing with the result come to by the 
arbitrators, ‘the, decree „actually passed 
against all the defendayts. 

On special appeal, it.is said that, . ase all 
partiesesdid not agree to the arbitratjory the 
award even against those who did agree to? 
it is illegal ; but we cannot see any illegality 
in if, and still Jess reason „tO interfere. when 

" -the J udge and the arbitrators arrived at the 
. same conclusions in their respective separate 
capacities. 

Iris then said that the Judge is in erros 
e in statjog that the plaintiff is a Principal 
Sudder.Ameen’s Vakeel, whereas he is a 


‘Sudder- Ameen’s | 





Yy akeel:; and that the 
damages payable on a malicious attack on 


, the character of the one should be calculated 
jat a smaller amount than in the case of 


the other. ~We -think that the question of 
the Court.in which the plaintiff was practis- 
ing was not an impertant. element in fixing 
the damages, the social position being much 
the same. 

The SES is dismissed with costs. Se, 
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The 18th.J une 1866, 


sd Present: b 
The Hon'ble L. S. Jackson gud. F. A. Glover, 
Judgés. e, 


Power of High Court (to form indo- 
pendent opinion on the evidence)— 
Time for filing documents — Onus 
probandi—Plea of Putnee, S e. 


e œ Case No. 386 of 1865. e 


Regular Appeal from a decision passed by 

eBaboo Kedarnath Banerjee, Officiatihg 
Additional Principal Sudder Ameen of 
East aRar ROAN, dated the SC August 
1865. e. 


‘Opendro Narain Ghose (Defendant) 
Appellant, 
* versus — 

Bajpayee Rajal? Keshub -Chunder Deb and 
*others (Plaintiffs) Respondents. 
Baboos Kishen Kishore Ghose and Dwarka- 
nath Mittér for Appellant. 


Messrs. R. V. Doyne and J. S. Rochfort 
and Baboo Onodhool Chunder Een 


e for Respondents; © , 


D 


e Suit laid at Rs. ei. 11-14. . 


Case i in which thb High Court éormed an inflependent 
opinion upon the evidence and came.to an opposite con- 
clusion to that of the Court below, the Judge who decided 
the case not having heard the witnesses. 

Remarks on the impropriety of allowing documents to 
be filed after most gf the witnesses had been examined, 
WEE E any explanation of thee being tendered at that 

en set and without any enquiry whether they were 
relevant or otherwise, more especialiy one document filed 
after @videnge and argument concluded though it had 
been in piat 
suit, 

“Where. a dpfendant ` ‘pleads a putnee tenuze, - the 
onus. of proof is on him in the grat instance. But when 
he sets up and proves by credible evidence the creation 
by the plaintiffs of an igftrior tenure entitling him*to 
hold the estate, he has’ discharged the -burden, and it 
then les on the plaintiffs to PES, or explain SES 
that evidence, k 


We have:no doubt that in this ‘CABO . the, 
judgment of the Court below must’ be re- 
versed, ‘The Tespondent’s case was argued 

A 


2 H 


iff's ‘hands before the coe ete ene of ` 
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with singular zeal gnd ability by Mr. Doyne’; | Plaintiffs ditto ditto, 17th February 1864. 


‘but neither his argument nor the reasorfs | Issue fixed, 20th February 1864. 
assigned in the judgment of the Principal Petition by Srimunt Roy; a pro formd de- 


Sndder Ameen are, in our opinion, sufficient fendant, 10th March 1864. : 
. to ‘outweigh -the evidence adduced by the | Petition of Hurish Chunder Bhuttacharjet, 
defendant, and upon that eviderce we think’ ‘an Intervenor, 16th July 1864. ` 


he ought to bave-had the Court’s decree. `? 1 The procedings, if they can be called pro- 
‘The . plaintiffs being zemindars’ of the | ceedings and not delays, were” so far “before - 
esto Lot. Bhutooria in the district of} the same Judge. ` 
Burdjvan, sued to recover possession of that The case afterwards came on before 
estate-of which they alleged the defendant |Mn J. Reily, the successor of Sreenath 
to be wrongfully in possessfon.: Bidgabagish, and before this gentleman 
` They "stated that defendant’s paternal | vfrious petitions were filed and a number of 
grandmother, Bindoo Moyee, had held: an! witnesses were examined between. J anuar y 
ijara? (or farming lease) of the estate from and March 1865. 
1249 to 1268 B. Sg. and that, on the teymipa- | > Iu July. of that year, we find the case 
tion of. that lease, the plaintiffs going to | coming before Baboo  Kedarnath Banerjee, 
enter or- the ,eBtate, defendant set “up al {he Additional Principal. Gudder Ameen 
false putnee and refused possession. The | and he allowed at that late stage, after most 
proceedings ip the Criminal Court had of, the witnesses had been examined, a very 
ended in the defendant being retained in | great. quantity of documents to be filed and 
- possession, and thas a regular suit ‘was Í l placed on thesrecord, without, as far as we 
neqpssary.. can see, any explanation of their being ` 
_ Defendant’s statement ‘shortly Was "that | tendered at that late period, ‘and also with- 
plaintiffs, being deeply indebted, had. mide | out any enquiry whether they were relevant 
“a: benamee conveyance of We estate *€o ! or otherwise. 3 
` Bisheshur Roy Chowdhry, œ relative and Some further papers were filed ‘in ee 
, dependant of their own ; that there*had been ; without eyen the signature of the. Principal . 
n farming lease or iginally, ‘buf that plaintiff's | Sudder Ameen. On a very flagrant instance ` 
` necessities having increased, they had after-« of this we shall have to remark presently. 
wards,—that is, in 1260 B. S.,.—granted him | But on the whole, we are bound to say that 
a putnee of the estate, receiving a further | the suit has not beeu in any respect tried | 
Sum of money to be applied, to the payment | or dealt with intelligently ‘in conformity 
of their debts. ` . with the directions of the Code of~ Civil 
The Principal Sudder ‘Ameen; ‘whose ac- | Procedure, and that we think ourselves 
tion in this case, we are. bound to say, has | quite as competent to. come to a conclusion’ 
: been extremely dilatory, permitted the plaint- | upon the evidence as the Court below, where 
iffs to file their written statement consider- | the deciding Judge, like ourselves, had seen: - 
-ably later, and by way of reply. the most part of it only on paper, and where 
In, that statemeng, after ` noticing mino% | the hearing was protracted through a period 
l ‘matters, they."\set forth argnmentgtivgly | of nearly two years. 
several considerations upon*whieh they say | It is chiefly oh this ground that we think l 
the averment of § putnee must be false. - ourselves entitled to deal with the evidence 
_ The suit after much delay went to trial. | more strictly than we otherwise should, com- 
‘A great. deal ef evidence, oral and doeu- | ing to an opposite conclusion to that of the . 
mentary, was adduced on both sides, and the | Court below. 
Principal Sudderesimeen finally decreed, forg- The Principal Sudder Ameen observes : 
plaintiffs. “ When the def€ndgnts admit that the dis: 
"` We think it as well to say at, DE “ guted property belonged to the plaintiffs, 
that we have felt ourselves at libér ty to deal | “ and „when they, .the defendants, plead 
with the evitlence as it was read to fs, with-Ħ‘ purchase and putnee' settlement, the onus 
` out Attributing that weight to ¿He opinion of | of proof in this case lies upon them.” 
the Court below which it is uaual to allow. » No doubt, as they resist the plaintiff’ 


This ‘case was originally instituted. before | rifht to enter on ‘their ven estate, the bur- 
Pundit Sreenath Bidyabagish, who was then | then does so lie, in the first instance. 
Principal Sudder Ameti on the 10th Octo- | _ Jt appears to us that, when the defendant 
- ber 1863. : sets up and proves by evidence which is in 
Defendants written BEE ëng itself crediblé, the creation be the plaintiffs e 

-1864, l e of an inferior tenure which entitles him to 
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hold the estate, he has discharged himself. of 
that burthen, and it then lies on the 
plaintiffs to. displace or. explain. away. that 
evidence. 

«Now, it appears to.us, after an attentive 
hearing and consideration of that evidence, 
that the defendant’s . case was in the condi- 
tion we have described, - 

His allegation was that é Some ofthe plain t- 
iffs and the ancestor of others being the 
owners of the estate at that time, had pow 
sonally, and for their own benefit, given 
the putnee and executed the deed-; that i ip- 
stead of the signatures of the real proprietors, 
the seal of Bindoo Moyee (the widow of 
Bisheshur, the first benamee propwietor, 
and mother and guardian of Sreemunt, whose 
name has been subsequently used) wis Tm- 
pressed ; thata portion of the consideration# 
money was then paid over, and the remain- 
der subsequently . applied to the plaintifs’ 
purposes ; and that the defendant had after- 
wards accounted as putneedar to the plaint- 
iffs for the rent of the estate. 

These allegations, we think, have beén ful- 

ly and. overpoweringly ' proved i in the Court 
below, and our further examination of some 
of the witnesses to. whom, finding them i in 
Court, we thought fit to put certain’ queg- 
tions, has still further satisfied u% on this 
point. ; 
The most important witness in the case is 
Peatee Mchun Bose, and his evidence is full 
and clear, and, to our mind, satisfactory. 
The only reason for doubting his veracity 
-which has been suggested to us. is his rela- 
tionship to the putneedar—that of maternal 
uncle. That such a relation, being a Hindoo, 
can have no direct interestin the result of the 
suit is obvious. He was agent to lris sister 
at the time of the alleged transaction, and may 
be still in his nephew's’ employ. But we 
cannot see in this circumstance any suficient 
inducement to a man of respectable family 
and in good circumstances, to, commit, deli- 
berate and. gross perjury in support of a 
forged instrument. And his testimony does 
not seem to us to have the Qharicter of false- 
hood; on the contrary, ‘we think it straight- 
forwar d: and “ consistent. ` The Principal 
Sudder Ameen; commenting upon tis’ evi- 
dence, observes that he deposed, in contra- 
diction to some of the otber witnesses upon 
- the “ material point,” viz.*whether the ong. 
deration-money, Rupees 6, 000, ehad been 
paid in the EE where the pottah was 
executed. 

There is some slight diser epancy on that 
* point ?but in the first place, that was not the 
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material Ps ' The olin iif did not plead 
non-payment of the consideration- money. 
Srimunt Roy, the-late denamee proprietor, 
who, then a boy, was present with his mother 
Bindoo Moyee on the occasion, admits and 
deposes ‘that the putnee was executed ; 
md the real question.is whether it was 
executed by, and was the act of, the*plaintiffs, 
Upon’ a matter of detail such as the payment 
of this money, in full or in part, at one time 
or at another, there might well be some dis- 
agreement betwegn the witnesses, several of 
whom had little interest in the matter ; and if 
there be disagreement, we should not hesitate 
hun, 
who was actively concerned in the matter, 
nd who would for several reasons be the 
most likely to recollect wigh accuracy : but 
we should not for that reasorediscredit the 


testimony of the other witnesses, 


`- But:thé decisive circumstanee adduced by 
thee Principal Sudder Ameen. to dispose of 
Pearee Mohon ` Bose’s credibility is this: 
Pearte Mohun stated that Rajah Damoodur 
Chundér (an ancestor of some of the plaintiffs, 
aad in his time the leading member of the 
family) affixed to-the’ putnee.deed the seal 
bearing fhe name of Bindoo Moyee. 

S Now;” sayg the Principal Sudder Ameen, 

‘it appears from a copy of a Vakalutnamah 
S e ag 21st Magh 1259, executed by Bindoo 
““Moyee and filed by the plaintiffs, that 
“ Bindoo More das in the habit of using a 
“ seal before.the@late of the putnee pottah, i. e. 
"beide 1260. This seal, however, was 
“ not put-on this pottah ; the seal affixed 
was of the year 1260.” 

‚This copy of a Vakalutnamah appears 
to have been taken from one filed in a-suit 
in a Moonsiff’s Court, and came from the 
Judge's office in Zillah-Nuddea. . 

“Now; before the Principal Gudder Ameen 
proceeded fo attribute perjary to the witness 
in so trifling a circumstartce as this, he was 
bound to inspect the original, Vakalutnamah, 
and to enquire into the circumstances under 
which it had eeen: originally filed. But, 
independéntly of this,. wd fre obliged to say 
that? this paper was most unfairly and irre- 
gularly. adgitted on the record, so that the 
defendant was completely taken, by surprise. 

_ Long after the time ‘for receiving Schi. 
bits,—loug after the witmesses had been ex- 
amined, —after even, the argumenta of plead- 
ers had concluded, this paper was put in 
on the 12th August, and judgment was deli- 
«| vered on the 19th of that month ; and this, al- 
though the endorsement on the copy ` “plain! y 
shows that, (29 plaintiffs had had In their 
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Wat ever since ‘the 17th January 1863, 
.gome months: before they commenced the 
_ present suit. ` It is impossible to avpid the 
- conclusion that, having the suit in contem- 
plation, and knowing they would be met with 
a pottah bearing Bindoo Moyee’s seal, the 


advisers of the plaintiffs. provided themselves 


“with this’ paper, which they kept in reserve 

. «till the last moment, and then filed it when 
thè defendants 
meeting it. That the lower Court, by ex- 

- cessive easiness; should have lent itself to 
such a stratagem, is a matter of surprise and 
of regret. 

Supposing, however, that the fact were 
so,—that a seal of the kind now put forward 
had been in-use, and not been displaced by 
a new seal madeg in 1260,—for that is what 


we must beliare,—could the defendant, who 


had been holding as Ifaradar for years ‘under 
this very benemee, have failed to know if? 
and knowing it, could Pearee Mohun Bose, 
æman of business, having to propound a 
pobtah of the year 1260, have beermso ificon- 
ceivably stupid as to produce one With the 
, Mong seal ? 

“But we think it ‘quite clear that ie 
this seal was never used ap all fer Bindoo 
Moyee, or that, ifmade and ysed at all, it 
must have been promptly cancelled by reason 
ofits bearing the name of Srinath instead o 
~Srimunt, the benamee infant proprietor—a 
mistake natural enough When the plaintiffs 
were making use of the nan® of a child, the 
son of another person, and. which ‘vould 
naturally be corrected When it came to be 
discovered, 

An adroit but not an nie use was made 
by Mr. Doyne of a cefttain inconsistency be- 
‘tween the defendants’ case, as made before 
the Criminal Court and apparently ‘in some 
ather proceeding’ „in the Mgoneiff’s Cqurts, 
and their case noy. He showed, with much 
force and ingenuiby, that, although they now 
broadly asserted the putnee to. have been 
made and grantéd by the plaintiffs in person, 
they had formerly shown:a désposition to set 

up the right of B¥idoo Moyee and Srimunt 
as independent owners, 

But it must be borne in ming that the 
difficulty wag mainly of the plaintiffs Gen 
creation. They had kept up, for a series 
_ of years, and for pusposes akin to fraud, a 
sham ownership of thiseestate in the names of 
Bisheshur Roy and of hig successors. 
had caused those names to be, used in every 
act of ownership connected with the estate. 
They had even gone so far, if the plaintiffts 
case Si Ge as to have the oe ‘providing, 


liad ‘no opportunity of 


ant’s 


' They | m 





‘in connection with the putnee, for the liqui- 
dation of their own debt by instalments, e. 


drawn -up and executed as if by Bindou 
Moyee ; and althongh in their private deal- 


‘ings with persons M their confidence they ` 


acted without disguise, yet they never, in 
formal transactions or in proceédings in 
Court, threw off the mask of benamee. 

Under these circumstances, is it Bur- 
prising if the defendants could not at 
Srst determine how to shape their case ? But 
wedo not find in the course which they 
have taken any intention to mislead ; and 
in this case, at all events, from first to last, 
their contention has been uniform. e 

- The'putnee pottah and the simultaneous 


kistbundee were immediately-registered with 


the nal formalities, and the plaintiffs were 


Nepresented op. that occasion by the plaint- 
iff’s Naib, Dinonath Banerjee, and a Mook- ` 


tas named Chundro Bhoosun Mitter. The 


former has kept out of the way and evaded 
every process to bring him- into Court for 
the pugpose of testifying. The latter was 
examined, and we are satisfied that he -was 
on various other occasions employed by the 
plaintiffs : he is the nephew of an old ser- 
yant of theirs ; and we have no doubt that,- ` 
ip registering this document, he really acted 
under instructions received from them. 


‘The reasoning of the Principal Gudder 
Ameen as to the alleged intimacy of defend- 
Mook tar, 


a seal forged, is one-of the most extraordi- 


nary ‘that we have ever met with in a judi- 
cial decision. 


We have examined this man Nil Comul, 
and we think his statements essentially 
true, 

. There are vesious other facts which, to 


our mind; irresistibly confirm the ‘ruth of 
the defendant’s ease, 


Some of them are the 
following. , 

It is distinctly proved, by independent and 
trustworthy evidence, that, about the time 


alleged as the dafe of the putnee, the plaint- ` 


iffg were looking abdut for some one to take 
a putnee, and that a negociation wąs com- 
menced*with Kumalooddeen Chowdhry, wko 
actually advanced money on the strength of 
it, and that such negociation was broken ‘off 
aeren of its being thought advisable to 
myo the arrangement with the defendant. 
hen it seems that an assignment of the 


po utfee rent was made in favor of -Baman 
oss Mookerjée, a well-known. money-lender, | 


who had sued the plaintiffs upon it. “Every 


Nil Comul Ghose, with. a _ 
person named’ Doorga Doss Ghose, and the 
suggestion that he might therefore have had 
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‘effort has been made to induce this person 
to appear as a witness, but he has, disobeyed 
the symmons and has paid ‘a heavy fine 
rather-than appear ; and. the Printipal ‘Sud- 
der Ameen, though applied to to call. for the 
record of the suit in. which -the deed of 


assignment had been filed; refused to do soon 


the ground that the suit was still pending,— 
which was no- reason at all. The defendant 
has thus been placed in difficulties as to the 
production of evidence which would have. 
materially strengthened his case. 

Again, in proceeding before the Collector 
of Burdwan for mutation of names as to this 
estate, one of the plaintiffs presented a peti- 
tion in which he alleged that Rajah - Ramoo- 
dur Chunder (then deceased) had made this 
putnee in fraud: of his co-sharers. $ This 
petition was: afterwards withdrawn or net 
pressed. We presume it was felt to mee 
been a false move. 

Then we see no reason, E for 
doubting that the re-conveyances from Sri- 
munt Roy to the Ranees, wives of the 
plaintiffs, and that to Hurish Chander 
Bhuttacharjee, were executed as stated, and 
they expressly refer to the putnee. 

The evidence of Srimunt himself is in 
favor of the defendants on this as well Ps 
on other points in the case. 

Attempts have been made to weaken the 
credit of Srimunt, it seems to us without 
success. 


He is a relative of the plaintiffs’ family, 


and his father, as they say, was a trusted 
servant. He is himself a young man of 
respectability,-not dependant, as alleged, on 
the defendant, and having apparently no con- 
nection with, him . beyond the fact of his 
having held an’ ijarah under him for three 
years, which was 'given up as 1 did not 
Dër, ~» 
These latot kobalas appear to be merely 
another phase of the benamee arrangements, 
` and not to affect the real beneficial owner- 
ship. 
The . Principal Sudder Ameen remarks 
that the ijarah deed bore qhe signature of 
the Rajah in person, and thenée infers. that 
the putnee, if genuine, would also have been 
signed by the’ Rajah. But on this,® Baboo 
Kishen Kishore Ghose, we think not unfairly, 
observes that the kobalas, though ostensibly 
‘bearing date before the creation of the far, 
were secret documents which never saw the 
light for years- afterwards, and they are just 
as likely to have been antedated as not end. 
, besides we observe that, in- the friendly" 
“suit brought by Bisheshur to obtain posses- 
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atcusation whic 


sion under those kobalas, the defendant 
iptervened and succeeded in having his farm 
maintained, which *would be inconsistent 
with a genuine conveyance to Bisheshur 


‘before the date of the farm. 


We have set forth some of the reasons, 
¿hough by no means all of them, which have 
led us to a different’ conclusion from that 
which the lower Court has arrived at. - 

There are other arguments which*the 
Principal Sudder Ameen has used whioh we 
do not think it necessary ‘to answer, as we 
think them of no great force ; and we have 
already observed that ;we consider ourselves 
it liberty to form an independent opinion 
upon the evidence. 

We have given thé case a very careful 
cousideration, and we think ourselves bound 
to reverse. the judgment of tho Court below 
and eer for the nppellants, defendants, 
who will recover from the xespondents ‘all 
cosis in both Courts. 
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The 19th June 1866. 
Rw e ‘ Ge e | d 
RS a Present: ) 
The Hon’ ble Ce B. Trevor and DP. A. Glover, 
Judges. 


Damages for false charge—Froof of 
*malice and probable cause. 


E Case No. 2681 of 1865. - 


Special Appeal from a decision passed by 
the Judicial Commissioner of Chota 
Nagpore, dated the 13th June 1365, 

firming a decision*passpd by the’ De- 
paty Commifsioner of Lohardaga, dated 

| the Sth i ed 1864. 


Heera Chand Banerjee (Platti) Appellant, 


re VETSUS's © 
l Banco Madhub Chatterjee (Defendant) 
7 $ ` Respondent. 


Baboo Greeja Sunkug’ Mojoomdar “for 


+ 


Gs 3 Appellant, i S : e 


Baboo Sham Lal Mitter for Respondent: 


Suit for damages fora false charge, Herp that an 
has been held by a Criminal‘ Court to 


be unfoumled i is Sufficient prima facie evidence that the 


H 


` Gage. 
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accusation was maliciously brought, and that it is for the 
accuser (defendant) to rebut that evidence by- showing 
that. he had reasonable and poke cause for making 


the accusation. á 
~ 


- THis was a soit to recover ‘damages. for 
defamation of the plaintiff's character by’ 


bringing against him o false charge of cri- 
minal breach of trust. Both lower Court$ 


have held that the plaintiff (special appel- 
- lane) liad ngt . shown that the prosecution 


was „malicious, but that it was instituted 
hastily and without due caution. ‘They there- |’ 
fore. gave plaintiff a decreé for Rs. 50, (bei 
estimated amount of. his ‘expenses incurred 
in proceeding to Ramlea to defend Himselé, 
Wwith+broportionate costs. 


We think that the Judicial Coyhmissicner 
has mistaken the meaning of the law id the 
When æ party has been acquitted of 

a Criminal charge preferred against him, the 
presumption Aë that the, charge was mali- 
cious, and it is for (he accuser to rebut ghat 
charge, and not for the accused to bring 
strict proof of malice. An accusatjon which 


‘has been held by a Criminal Court tebe un- 
founded is sufficient primd facie eviden 


that tliat accusation was maliciofisly brought, 
and it is for the accuser, whenin „his turn i 


' defendant, to rebut that evidence by showing 
‘that.he had reasonable atid ‘probable cause 
‘for making his accusation. 


. The Judicial Commissioner has. proceeded 


‘on entirely the opposite supposition, agd be- 


cause the-special appellant Was only able to 


prove hastiness, and not malice, has’ given. 


him only his travelling. expenses and nothing 
as damages. We remand the case to him 


with pearance to the remar ks above noted, 


and to call upon the defendant to show that 
he had reasonable cause for maeng his 
char go. gd SSC l 

" If he cannot show that herhad such muse, 
the mere absence of malice will not exoner- 
ate-him. - The i injury which is the basis of 


-the present suiteexists only when. malice is 


combined with want > 


of probable . cause. 
nz Malice alone iségot. sufficient, because~a 


` person actuated By the plainest malicé emay 
‘nevertheless have a- justifiable reason for the 


- damages demandable from him. Sok oe 


prosecution.” (Collet’s Torts, Sé. 72). ° 


The case will go-back to the Courf of first 
ingtance, which wild find (1) whether the de- 


‘Fendant is able to show that he had a‘tfea- 


sonable and probable cañse for making’ the 
charge, and (2), if he fail in that, will de- 
cide in the second place the measure of 


Costs will follow the result 
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The 19th June.1866. 
Present: , 
The Hon'ble F. B. Kemp and W. S. Seton- 


i “Karr, Judges. St Zë 


Sale by Guardian of Minor — Ade- -` 
quacy of consideration—Mala fides, _. j 


Caso No. 87 of 1866.9 => 


Regular Appeal from a decision passed by” 
athe Judge of E dated the 26th 
” Mugust 1865. 


Kumola Pershad Narain 
(Plaintif) Appellant, 


< Versus 2 


Siùgh 


Nokh “Lal Sahoo and others (Defendants) ` 
GR  Zegpaidenis, 
Messrs. A. T. T. Peterson and rm 


Allan aud Baboo Onookool Chunder 
elookerjee for Appellant. 


Mr. R. V. Doyne and Baboos Mohesh 
Chunder Chowdhry, Unnoda Pérshad 
Banerjee, and Dwarkanath. 
Respondents. - 


* Suit laid at Rupees 3,50,774-4. 


‘Sale by guardian of a minor upheld, there being proof 
ot pressing valid necessity, and no proof either of undue 
advantage taken of the guardian by the purchaser, or of 
the existence.of fiduciary relation between the guardian 


* and the creditors, or of the inadequacy of the price at ` 


the time when the property was sold. 
Inadequacy of consideration is not conclusive proof of 
mala fides. 


' yrs is suit to set aside a deed of sale of 


teri:*mouzahs executed by the guardian of ` 


the plaintiff during his minority, in order to, 
pay off a debt contracted by the father of the 
minor. The plaintiff’s case, at first, was 
that the debt was due on a bond which was’ 
fraudulent ; but this view.of the case was 
abandoned in the lower Court, and the plaint- 
iff there rested his case on the allegations 
that the decree-money was ` inconsiderablo, 
and that other ‘arrangements, -such as a Zur- 
i-peshgee lease or a sale of the portion of the 
property, could easily have been resorted to ; 
that ignorant women were deceived when in- 
capable of -exeyising a proper judgment ; 
ang that, had proper Yiscretion been exercised, 
and notice been given, other, persons would 
willingty. have come forward, eitherto buy 
a .pértion of ge estate, or to ‘end -money on 
& mor tgage. 

*Nokh Lal Sahdo ‘and others, who are the ` 
depree-hotders and purchasers, filed. a written 
statement alleging that part of the lands 

purthased had lately been taken out of their 
“ands by a suit gained by: the Maharaja of 
Hutwa; that under the decree ot Yecrees,” 
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wës positively beneficial to the minor; 
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which had not been EEN obtained, 
the whole estate of the plaintiff’s father had 
been abotted for sale, ‘and that the convey- 
ance of.a-portion under. such ‘circumstances 
and 
was a judicious act? that the guardians 
were not ignorant and shallow persons, but 
able to read and write : that no one èlse 


` came forward’ to purchase, and that a fair 


price.was given, 

The Judge, in a very full decision, ba’ 
ruled that the suit cannot proceed in regard 
to the Dearas of Sohajepore lately decreed fo 
the Maharaja of Hutwa; ‘that, on the 
main question, there is no proof of fraud 
sufficient to vitiate the sale ; that no fid&ciary 
relation existed between the purchaserg, do- 
fendants, and the guardians,; that the price 
at the time, was not. grossly inadequate, an 
that the sale must stand good. 

In appeal, the case has been most fulty 
argued be Mr. Peterson and afr. Allan for 
the plaintiff, appellant, and by Mr. Doyne 


‘and Baboo.Unnoda Pershad for the ræpond: 


ents, 
Reference has been made to the denon 


noted in 
* Sudder Dewanny Adawiut, 1859, page G18, the Maly 
Ditto Ditto ditto page 917. ae 
Ditto Ditto ditto page 1643, ` Bn of 
Moore's Reports, Volume, VI, page 393, bearin 
Sutherland’s Weekly Reporter Vol. I, page 324. p 8 
Ditto Ditto Volumo It page 325. ON the 
Ditto Ditto. Volume IY, page 71, ) 
Ditto Ditto Volume V, pages 231 & 245. genera 
‘question 


of purchasers from. guardians DESS, the 
minority of the heirs. = 

A considerable deal of oral a den has 
been taken in this-case, all of which has been 
read to us. The mother and guardian and 
two other ladies, have been examined by 
commission, and there are several- important 
documents regarding thé conduct of the 
guardians and of the purchaters, defendants, 
previous .to this litigation, which have had 


` our careful attention. 


There is a circumstance which- Ge one 


= portion of this case out of the class in which 


it becomes incumbent on the purchaser to 


‘bring himself within the rb laid down in 


the well-known case of “Aanooman Persbad 
Pandeye( Moore’: 8 Reports, Volume VI), and 
that is, that the existentée of a necessity in 


- this case is) no longer matter fer’ any E 


The father of the minor had incurred deb 

which, we are told, were originally only 
18, 000 rupees, but this sum by inferest had 
swelled to 538,905 rupees, and it is ae 


_certain that these -debts were dispute 


atwo sujfs in the, Courts of the Sudder ene 
“and Principal - Sudder Ameen, the decision 
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being confirmed on appeal,in the Courts of 
ths Judge and of the, late Sudder Court, in 
April and November 1846 respectively. 
Itis not competent for us to go into the 
merits of these decrees which adjudged the 
liability of the fatHer. of the minors and 
consequently of ‘his property ; and we may 
add; lgoking to the pertinacity with which, 
the caims were disputed, that theré canebe’ 
no doubt that the plaintiff has done rightly 
in withdrawing the allegation of -fraud in 
the said suif, as "one quite untenable Ki a 
‘man inthis position? 

~The real question, then, at issue in this 
contest is, whether the mahajuus, creditors, 
are shawn éo have taken any undue advan- 
tage of the: position and want of knowledge 
of the femiles, and whether, owing to any 
deception or concealment, the thouzahs were 
sold for a price grossly inadequate, or mani- 
festly far below their market v&lue. 

The deed of sale was executed on the 
25th of Falgoon 1254, ‘or some time in 
Februayy” 1847. It recites the debt due’on 
the two decrees, the inability of the guard- 
iaft* to raise, "ënner for their liquidatioh, 
and the sale of, the mouzahs for the ‘sum of 
46, 105 rifpees. 

Regat ding the sale, the adak aswe have 
ebserved, have been examined by commis- 
sion, ` and 18 othér witnesses have- beer 
examined on the pgrt of the plaintiff, their 
evidewce tending to show inadequacy of 
price, ps well as readiness on the part of 
others, atthe time of the sale, to have pur- 
chased ‘portions of the property at a higher 
price than what it fetched 

. Twelve witnesses have been eegent for 
the defence, and their evidence; amongst 
gther things; touches on the assets of the 
property and on its market walue. i 

he ` evidente of, thè ladies, —Mussf. 
Karnophool, Bohsop Koet, and Ramessur 


| Koer,—is generally to the” effect that they 


trusted their: own Mookhtars, who brought 
them blank*stamp papers to which they 
affixed their n&mes from, pure ignorance ; 
thft they were incapacitated, by reason of 
grief sand other: causes, from going into 
particular and that they were otherwise 
incapable of exercising a right judgment ; 
that they were told that-there was no other 
means of raising morfey, and that they 
trusted. the Mookhtats, because they -wete 
old, servants and . persons not likely to 
deceive them.” 

We are inclined to view these depositions 
much in the same light as that in which the 
Judge has wiewed them, These ladies can 


32 Civil- 


read and write ; they came all the way from 
. their own e EE to the sudder stationeof. 


Tirhoot, to ‘make arrangements for the pre- 
‘servation of the property ; ; and we do not see 
that there was anything . to have ` prevented 
them. from consulting their friends and rela- 
tions previous to coming to a final decisioa. 
They never turned off their servants, the said 
_Meokhtars, although they admit that. they 
. were afterwards informed of- the ‘deceptions 


practised on them; and it is in evidence, 


` that these Mookhtars are dead, and so they 
cannot bë put into the witness box-.‘to ex- 
plain the transaction. 

-Mgreover, the allegation of blank stamp 
papers, to which they carelessly affixed 
their names, was never mentioned in ® peti- 
tion to the Jud@e afterwards presented on 
the 4th of September , 1849, nor in one pre- 
sented to the Collector against the regis- 


tration of theWefendants’ names on the 10th. 


of July 1855, although i in this petition® the 
validity of the sale is impeached, and a 
variety of topics-are alleged, into Which the 
-Collector, whose only duty was to register 
the name of the party actually An possessien, 
could not by any possibility enter. 

“We are, therefore, justified‘’in net attach- 
ing any weight to the description now given 


by these ladies, in the evidence, of the way, 
‘in which their consent was obtained from, 


them. There was the exjstence of a heavy 
debt on the estate. Twenty-five Meuzahs 
had been allotted for sale? The guardian 
and other ladies, by their own showing,. had 
come to the head station of the district to 
make arrangements for saving the property. 
Publicity.had been fully secured, and there 
was no reason why the Mookhtars, who were 
old servants of the family, should have de 
ceived the guardians; or, as is hinted, shoul 

have colluded with the judement-crdditors 
in order to prejudice the heirB and to damage 
the property. 

We must remember too, that there was 
no’ fiduciary ‘relation existing: between the 
‘guardians and t creditets. The 
had all along been kept, as is urged? at 
arm’s-length. Their liens had been ugjustly 
yepudiated. Their two suits Aere only |o 
gained after protracted litigation. e Resist- 
ance was afterwards made to their obtaining 
registration of théir names, and the -whole 
oF the proceedings shod that the defendants 
were simply in the pésition of lenders and 
judgment-creditors seeking to avail them- 
selves of their lawful rights and claims. 
There is nothing in any petitions presented 
on the part of the ladies previous to the 
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GN, 
Rulings. [Yol. VI. 


sale in CES 1847 to lead to the infer- 


ence that they were in ignorance of the real 
position qf. the affairs of the estate. e 

But, still, it is in our opinion very neces- 
sary that the purchasers should show that — 
the price paid for the Mouzahs -was not 
grossly or absurdly inadequate, and was not 
‘such a price as would support the contention . 
of the appellant, that the purchasers, in ~ 
their anxiety to make a good bargain for 
themselves, had concealed facts or had pre- 
verted other intending purchasers from 
@oming forward, or had used their own 
means of knowledge and: their opportunities 
to the manifest prejudicé of the estate aad 
of thé minor’s interest. 

oA great deal of evidence has been gone 
¿nto on this head. Several of the witnesses 
‘for the plaintiff say that, they came to 
Mozufferpore, the head station of the district, 
iftending td offer sums of 26,000 rupees for 
one village ; ; shat land in the ‘neighbourhood 
of the estates is worth 50; or ‘60, or even- ` 
70 rupees a beegah ; that one Mouzah alone - 
—Sohajepore—with its Dearas or alluvial 
lands, contains an area of 10,000 beegahs ; 
that the whole property sold would be worth 
pot half a lakh;. but two lakhs of rupees ; 
and that on their enquiry as to the possi- 
bility.of purchase, they were put off with 
sundry excuses by the agents of the guard- 
ians ; and so nothing was done. 

We observe, however, that some of the 
witnesses who make these statements, are 
not, “by their own-showing, possessed of 
very large means, and that they were very’ 
young at the time when these transactions 
took place, and we think this evidence is 
justly liable to the comments ade on it by 
the Judge in page 13 of the printed judg- 
nent. The Judge had the advantage of ` 
seeing these witnesses, and his notes of the 
evidence are very full, clear, and satis- 
factory. ` 

The plaintiff has; however, produced a 


jumabundee of the Mouzahs, by which 


he wishes to. corroborate the evidence 
of the witnesse% This document purports 
toeshow the amounts of the assets realizable 

n sme 18 Mouzahs forthe year 1255, or 
The gross amount 
is 18,681 rupees, and at 10 or. 15 years’ 
urchase, this -would show a markef price 
considerably beyOnd that given by the. Ma- 
hajuns fôr 10- Mouzshs. But there is 
nothing to show that this estimate was ever 


srearized, and it is well known to us that 


these estimates of their assets . by zqmindars, 
of the rents of their properties are often’ 
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conjectural, vague, and wholly incapable of 
realization. -. a aot. ak 
On éhe other hand, the .défendants have 
given oral evidence to show that the value 
` ofthe property and the market value of land 
per Beegah were and are much less, and that, 
besides their own liens, it was burdened 
- with a number of Zur-i-peshgee leasés, 
which must have been widely known, and 
which must have acted as a powerful deter- 
rent to speculators and purchasers. Thb 
oral evidence seems to us more credible than 
that adduced by the plaintiff. ° 
' The defendants, besides their purchase, 
téok a fresh mortgage on two Mouzahs for 
the remainder of their debt, which was about 
7,000 Rupees, and which was not extinguish- 
ed by the sale: this. was on the 26th of 
February 1847, or one day after the sale. 
This document which is not impugned, and 
on which the defendants have sued subse- 
quently, shows that other eencumbrances 





aggregating 11,100 Rupees, had been created | 


on several of the 10 Mouzahs, and that they 
were outstanding. The purchasers actually 


lent money to clear off these encumbrances, 


-and took other property: being the villages 
of Ushti and Gogooli for their loan. The 
Mahajuns, moreover, were willigg, for 
prompt payment, to remit about 5,000 Rupees 
of the debt. 

But, itis said for the appellant, the de- 
fendants'in the suits which they themselves 
brought against-the Rajah of Hutwa, have 
valued part of this very, property or Sohaje- 
pore, at no less a sum than 98,973 Rupees. 
The value of this is, however, we see, stated 
tukminun, or conjecturally. The suit itself 
is valued, according to the ordinary rule in 
such cases, at three times the Government 
revenue, or at 4,006. We must remember 
that the property may have iticreased con- 
siderably in value, as all landed property in 
rich and populous districts has increased 
during tho last ten years, and that, after all, 
not much reliance is to be placed on the 
conjectural estimate of a litigant suing for 


property to-which he copceNes himself en- 


titled. In T'wyne’s case (Smith’s Leadeng 
Cases, Jolume I, page 1) it is laid dawr, we 
observe, that “ inadequacy. of consideration 
- “can in no casé be said, as a proposition ‘of 
_ “ law, conclusively to establish mala fides 2’ 
Tn the case before us there is no question® of 
family affection or “ natural love,” as in the 
case just cited. ` "ak 


` On the whole, we have come to thè ton? 


e Clusion,that it is not shown that the ladies 
were in any way under. the undue influence 


~ 


ce. 
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of .the Mahajuns, or that any deception 
was practised’ on them, or that there was 
anything to prevent their consulting their 
natural protectors and relatives, or that they 
could have relieved the estate from its un- 
doubted pressure by. any other means., We 
sre of opinion that the well-known ruling 
in tha case of Hanooman -Pershad, Pandey, 
already alluded to; is quite in favor of ghé 
respondents, and that they have fairly brought 
themselves in a position ta-claim the bênefit 
of the same. There was a necessity, and 
it was pressing. ‘To sell a.portion of a large 
egtate in order to save thé whole.of it from 
a public auction, at which high or eveg fair 
prices are not always realized, and are very 
much. dependent on chance, was actually a 
benefit tothe minor. It is quite possible 
that the estates, or the part ef them sold, 
may be worth much more now than they 
were in 1847. Indeed, we nfay.feel some 
confidence in asserting that the said proper- 
ties would realize a much higher sum tf 
broughț iito the market at this present tifne. 
But looking to the indebtedness of the father, 
am to the hest of petty encumbrances with 
which this very property was burdened at 





‘the times when the defendants purchased 


it, we do notefeel warranted in aflirming 


ethat, even then, it was sold for a price dis- 


proportionately inadequate, or fora price 
which, coupled with all the other facts and 
circumstances, would justify us in annulling 
the sale, and, af urged by Mr. Peterson, in 
replacing the appellant in possession of his 
property, on the sole cofdition that he 
should repay the Mahajuns their original 
debt, the interest being set off against the 
proceeds which they had enjoyed. We do 
yot think the observations recorded at pages 
615 and 917 of the Suddtr Dewwanny Adawlut 
Decisions applivable to the. present suit? 
Those recorded at page 2,647 of the same 
Volume are much more to the purpose ; and 
again referring to the case ofeHlanoomaa Per- 
shad Pandey therein alluded to, we may quote 
their Lordship’s words, ap so dispose of this 
caseg— The actual presstfre on the estate, 
‘ theedanger to be averted, or the benefit to 
“be ‘confarred on it, in the particular in- 
“ stance, is the thing to be regtrded. But, 
“of courses if that danger arises or has 
“ arisen from any misconduct to which the 


“ lender has been a party, he cannot take 


“ advantage of his own wrong to ‘support a 
“ charge in his own favor against the heirs, 
 erounded on a necessity which his wrong 
‘Phas helped to cause.” Applying these 
grave and weighty observations to the case 
B 


$ 
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-before us, we think that the Mohajuns, hav- 
ing established indisputably the existence of 
a pressure on the estate, not founded on any 
necessities of their: own causing,. but on the 
extr avagance of the father, have not been 
shéwn. to have practised any deception on 
the gbardians, or to have prevented intending 
purchasers from ‘coming forward, or to have 
used their advantages. with any unf#irness 
or With anything more than that regard’ for 
theire own interests by which persons in 
such a case might “fairly be actuated, or to 
have bonght the property for a sum, under all 
the circumstances, greatly inadequate, to the 
real value of the estates at the time. . *. 

Ind is view, we affirm the decision of 
the Judge, and we dismiss this appeal with 
all costs. 


on 


D eege, see 


Tffe 19th June 1866. 
Present : 


‘The Hon'ble Œ. Campbell and AG. Mac- 
pherson, Judges. 


“‘Reversioner—Execution ef decrees ` 
Case No. 38 of 1366. 


| Special Appeal from a decision passed by 
the Principal, Sudder Ameen of Gya, 
`. dated the 27th October 1865, affirming 
a decision passed by the Sudder Ameen 
of that District, date the 5th {April 
1865. S e 


Koraj Koonwar (Plaintiff) Appelldnt, 
versus 


Komul Koonwar and others ene 
Respondents. 


` Mr. R. E. Twidale for Appellant: 

Mr. C. Gregory for Respondents. 
e The rights of a revergioner entitled to succeedeon the 
death of a childless Hindoo widow, if he shall hapfion to 
survive her, cannot bessold in execution of a decree of 
Court. 

In this case, fhe only question which it 
` is necessary for us to decide is whether the 
rights of a so-called reversiofer,—of one who 
` will succeed as next heir if he be alive at the 
time of the death of a childless Hindoo 
widow, —can be sold in execution of a de- 
cree of Couré. If such rights cannot beso 
` gold,ethe appellant’s suit could not lie. -+s 

The right of the*reversioner in this case 
ig not an absolute or" existing right; it is 
one which may never* arise, being purely 
contingent on his surviving the widow. 
Such a , right, we think, cannot be the sub 
ject of sale in execution of a decree. H 
appears to us that Act ‘a of 1859 con- 
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templates the sale only of actual subsisting 
rights, not of merely contingent or ‘possible 
rights which, may never arise. In this 
view of the case, the appellant when he 
purchased took nothing -by his purchase. 
His suit haa, thereforg, been properly dis- 


missed ; and we dismiss this appéal also ` 


with costs, 





The 20th June 1866. 

Present : 
The Hon’ble F. D Kemp and W. S. SR 
Karr, Judges. 


Sale by Guardian—Payment of Sradh 
e erg by Minor or posthumous 
—~Qnus Probandi (appropriation 

*, of money, to maintenance of Minor). 


Case No. 465 of 1866. 


SSecial Appeal from a decision passed by 
the Principal Sudder Ameen of Tip- 
perah, dated the 14th December 1865, 
affirming a decision passed by the Moon- 
sif of Begumgunge, Ges the . 2ist 
April 1865. 
eonan Banoo (one of the Defendants) | 

‘Appellant, 

_ versus 


Huro Churn Buruj (Plaintiff) Respondent. 
Baboo Sreenath Banerjee for Appellant. 


Baboo Luleet Chunder Sein for Respondent., 


The payment of, a- debt incurred in conducting. the 


sradh of a father is incumbent upon a son whether he i is- 


of age or 4 minor or a posthumous son, 

The purchaser is not bound to prove that the sum 
borrowed was appropriated for the maintenance of the 
minor. 


Tis was a suit to set aside an alienation , 


made by the mother and brother of the 
plaintiff during his minority. 

‘The necessity recited in the bill of sale 
is payment of d&bts incurred in performing 
the sradh of the father, and the eee: 
of the minor, the plaintiff, 

The Courts below have held that the 
money wént to Way off the expenses of the 
sragih, and not that of the minor’s mainten- 
ance, because the sradh of the fath@r could 
not have been performed by the plaintiff in- 
asmuch as he*was not born at the time the 
father died. He was not liable to pay any 
portion of the débt incurred for that pur- 
poge. w 

With -reference to the debt incurred for 


(read VI. 


“naiftenance, the Courts below held that _ 


the onus of. proving that the sum bqrrowed , 


was appropr iated for the, purpose of the 


+ 
+ A + x ef 


` made for purposes such as are recognized, 
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maintenance of the minor, was on the pur- 
chaser, special appellant before us, and that |- Suit ageingt a brother’s widow for contribution in 
respect of a decree for rents from 1259 to 1264 under a 
lease acquired in 1255 by the father of the parties in 
the name of the plaintiff before the family separated in 
1258. HELD that the onus of proving that the „lease 
wap not joint was on the party who set up the plea that 
it was the self-acquired property of onc member of a 


joint family. 
An admission by the widow’s husband that the lease * 
was the joint property of himself and sthe plainffrr, 
‘| though not an estoppel, was held to be good evigence 
"to be rebutted by the widow. e i 


he had failed to prove such. appropriation. ` 
*- We are clearly of opinion that both the 
lower Courts are wrong. 
a debt incurred in SE the -sradh of 
a father is incumbent upon a son whether 
he was of age ora minor or a posthumous 
son of the deceased. (See page 297, Volume 
IT, Macnaghten’s Hindoo Law). 

The Courts below ‘are also. wrong fn 
throwing the onus upon- the. purchaser of 
proving the appropriation of the monies 
borrowed. This is contrary to the ruling 
of the Privy Council in ‘tlie well-kyown 
case of Hanooman Pershad Pandey. i 

Finding,. therefore, that the sale ews 


as legal necessities under the Hindoo Law, 
we reverse the decisions of the lower Coartg 
and decree this appeal with costs in all the 
Courts with interest payable* by the re- 
spondent. 


t 
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Present : 
The Hon’ble F. B. Kemp and W. S. Seton- 
Karr, Judges. 


Onus probandi—Joint Hindoo Family 
—Separate acquisition—Bvidence.:- 


H 


Case No. 459 of 1866. 


Special Appeal. from.a decision passed by 
the Officiating Judge of *Jessore, dated 
the 28th November 1865, qffirming a de- 
cision passed by the Principal’ Sudder 
Ameen of that District, dated the 30th 

. June 1865. 


KEE 
Sreenath Nag Mozoomdar (Plaintiff P 
oe Appellant, e 
versus. . ` 
DE v R 
Mon Mohinee Dossia (Defendant). , 
' Respondent, e 
e Babos Chunder Madhub Ghose for 
Appellant. 


The payment of 












Baboo Dwarkanath Mitter for Respondent, 


‘Tuts was a sult for contribution brought 


by one brother against. the widow of his 
deteased ` brother, 
when the family were joint in food an® es- 


on the allegation that, 


tate, ae lease was taken by the father of the 


parties, or by Gopeenath, in the name of one 


of the sons, or of the plaintiff, Sreenath. 


The zemindar sued Sreenath alone, as his 


name alone appeared in his Sepishtah,—and 
in dping this, he acted strictly according to 
law,—for the rents due for .a period ranging 
from 1259 and 1264, and obtained a decree 
against Sreenath alone. ; 

Sreenath paid the sum due, and now suas 
his“brother’s Widow, as stated above, for con- 
tribution. ° i 

There has been considerable contention . 
before us as to Who is to bear the burthen 
Sf proof in this case. It is true that it has 
been found that the family separated in es- 
tate in 1258, but be lease in question was 
acquir8d in 1245, when the family was ad- 
mitted joint. It is to the date of the 
of separation, which is admittedly subsequent 
to the acquisition. The onus, therefore, of 
proving that the lease was not joint is clear- 
ly upon the party who sets up the plea that 
i¢ was the self-acquired property of, one 
member of a joint family; “The case must, 
be refnnded inorder that the Judge may 
throw the onus on the righ{ party. 

We would also call his attention to the 
admission of Jugut Chunder, the husband 
of the special regpondent, to the effect ‘that 


*the lease was the joint peeperty of himself, 


and ¢he' plaintiff. This admission is to be 
found dn the replication filed by the: two 
brothers in the bond suit brought against’ 
the lessor, the, zemindar, Issir Chunder. 
This admission, though it, may not aniount 
to an estoppel, is unquestionably a very 
weighty piece of evjdence which must be 
successfully rebutted by the special respond 
ent before she ‘can hope to succeed.” -. > 
.The-Judge will re-try the case with refer- 
ence to these remarks, The costs to. follow. 
the result, * . . E 


Wi 


Ei 
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The 21st June 1866, We think this reason will not stand, 
or e | Plaintiff, whilst the widow is living, -is 
Presént : e entitled to possession whether thege be 


necessity or not,—the defendant’s attempt to 
support his own right to possession been 
forged deed having- failed, and plaintiff 
is clearly entitled to what he has got; it 
remains for defendant, reversioner, to protect 
his interest in any way he thinks fit. 


The Hon’ble C. B. Trevor and G. Campbell, 
e ` Judges. 



















6 

Sale by Hindoo Widow— Bight of pur- 

" chaser to possession (without proof 
of necessity). 


Case No. 152 of 1866. 





The 21st June 1866, 
Present: 
The Hon’ble G. Loch and A. G. Maé- 
pherson, Judges. 
Appeal (by defendent who did not 
e. ; appear), 
Case No. 3155 of 1865. 
Special Appeal from a decision passed by 
the Judge of Beerbhoom, dated the 15th 
June 1865, modifying a decision passed. 
by the Principal Sudder Ameen of that 
Districi, dated the 26th March 1868. 
Jugwaonath Chatterjee and others (some of 
the Defendants) Appellants, 


, wersus 


Messrs, ‘Gordon, Stuart and Co. (Plaintiffs) 
and others (Defendants) Respondents. 


Baboo Kishen Succa Mookerjee for 
Appellants. 


Baboos Unnoda Pershad Banerjee and 
Khetturnath Base for Respondents. 


A defendant who did not appear, although his interests 
are identical with those of the plaintiffs who have not 
appealed, cannot appeal against the judgment passed 
in favor of his co-defendants. - 


Special Appeal from a decision passed by 
the, Judge of Tirhoot, dated the 13th 
May 1865, reversing a decision passed by 
the Principal Sudder Ameen of that Dis- 
trict, dated thg 21st September 1864, 


Bogooa Jha (one ef the Defendants) 
e Appellant, 


e VETSUS 
Lal Doss (Plaintiff) Respondené. 


Messrs. R. E. Twidale and AeA. Seveawe 
for Appellant. g 
. Ly e 
Mr. C. Gregory and Baboo Chunder 
‘  Madhub Ghose for Respondent. 


The purchaser from a Hindoo widow who 3s still living, 
is entitled to possession of the property sold, whether 
there was necessity for the sale or ypt. $ 


DrLaAmrpp, the purchaser from a Hindoo 
widow, who is still living, sued the defend- 
ant, the nephew of the husband of the 
widow, for possession of the property sold 
to him. Ges 

Defendant pleads that a Dindoo widow 
has no power t¥ sell, and, moreover, that he 
is entitled to retain possessio under a ‘deed 
of gift executed$ by the widow on a date 
prior to that on which the alleged deed of 
- gale is suid to heve been executed. 

The first Court found the deed of gift pro- 
pounded by defendgut a genuine instrument, 
and plaintiffs deed of sale fraudulente It 
therefore dismissed the plaintifi’s elaim. 
The Judge, on appeal, found the deed of gift 
of defendant’ spurious, and plaintiff's deed of 
sale “genuine. Ag then, the ‘widow was 
living, and defendants were not entitled to 
immediate possession, fhe gave plaintif a 
decree with costs. 

Defendant now appeals specially, urging 
that, as plaintiff has not proved necessity for 
the sale, he was not entitled to possession at 
all. ' e 


Tur special appellant in this case is one 
of the defendants below. The plaintiffs, 
who hold their title as putneedars of Gopee- 
nathpore from him, brought an action to 
recover possession of Iand from the proprie- 
tors ‘of an adjoining talook called Boorhum- 
pore, and made their landlord a pro form® 
defendant. The suit has ultimately been 
dismissed, as plafntiffs who sued for a decla- 
ratéon of title, were unable to prove posses- 
sion The special appellant did nob appear 
in the Court below, but now seeks in special 
appeal to set aside the judgment adverse to 
bus putneedars,aligging that the Judge should, 
onthe remand, have allowed plaintiffs further 
opportunity of producing fresh evidence, 
We, do not think that the petitioner is in a 
osition to bring a special appeal. He was a 
defendant in the case, but did not appear ;, 
and though his interests are identical with 
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Special Appeal from.a decision passed by 


e 


‘that the former suit is any-bar to this’ one, 


` that the question,—the questiow of whether 


tinctly. decided. ` : e, ees 
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those of the plaintiffs who have y preferr od. E The 25th rg une 1866. ~ 
appeal, yet he cannot, we think, be allow- | o ca “Présent : 


ed to ogcupy: their position and appeal against. “Je, l : 
n judgment favorable -to -biş co- -Jefondants: The Hon'ble W. S. Seton Karr and A, G. 
Macpherson, Judges. 


We dismiss the’ appeal Wie costs. 
` S Hindoo widow —Iaintenance, 
° . ,Case No: 80 of 1866. s -` 


Regubar Appeal from a decision passed by. 
the’ Principal Sudder Ameen of Nudda, 
dated the LA December: 1865. e 


_ Ahollyn Bhaj Dëbiat (Defendant) 
Appellant, 


° versus 2s 
Eoee Monee Dabis ‘(Plaintiffs 
e 7.3- Respondent. 
Mr. Barrow and Baboo Romanath Bose 
- for Appellant. *e 


Baboo Dwarkanath Sein for Respondent. 
- Suit laid at Rs. 35,811. 

A findoo widow who, for no improper purpose, leaves 
her husband's family, does not ee forfeit her right 
to maifitenaée. < R 

Seton-KarrsJ. “Tins is an appenl against 
| a judgment og. the Principal Sudder Amech 
decreeing to. the plaintiff, who has yolun- 
tarily lefé the” family of her late husband, 
the sum of 100. rupées as monthly maint 
genance, —- f 

-The plaintiff i ig e Hindoo widow,, in, a 
family governed by the Law of the Mitak-"’ 
sharaje and she has sued’ the widow Af 
Gunga Gobind Dhobe, who was the nephew. 
of her husband, for the ‘sum of Rs. ‘299-4 
a month, together with arrears, amount- 
ing to the large sum of Rs; $5,311.‘ 

“The lower Court has refused the arr ears, 
and has.decreed a sum of Rs. 100 a month 
font date of suit. 

The, plaintiffs case is thatyafter the-death 
of her own husband in 1251, she had been’ 
in joint possession of thes properties with 
Gunga Gobind, receiving mainténance from 
him up to his death in 1261; that she 
separated from-the family in 1262, and sued 
sineffectually Zog ber shargof the properties, - 
he" E ‘then ruling that the family was. 
governed by the Mitakehara Law, and that, 
under that ecision, she has a full right to 
*demand and receive a monthly allowance ` 
for! her support. 

It--is quite clear that *lincltation ‘canno 
Apply to this suit as far as if is brought to 
\‘fix the maintenance’ for the future. ° > 

Of course, the,rent-decree which the apgel-| Reference has been made in appeal by _ 
lant obtained, will stand good so far as relates ¢ thè appellant to the cases reported .in S.D. 
jo the. gents to which it referred: But the | Adawlu Decisions, -1850, page 422, and 
présent appeal must be dismissed’ with costs. | 1852, page "296, which support the position 
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The 21st June 1866, 
` Present: T ek 


The Hon’ble G. Loch oå A. G. Mac- 
pherson, Judges. 


Estoppel—Decree for rent—Suit for 
. declaration of lakheraj. * 
e 


Case No, 3383 of 1865. - _ SE 


the Principal Sudder -Ameen of Bung 
pore, dated the \7th August ` 1865, affirm- 
ing a decision passed by “the Moonsiff 
of Bhotemary, dated the 25th Apri 1865. 


Dukheena Mohun Roy Chowdhry (one ` of 
the Defendants) Appellants, . 
i i versus: KE e 


D 


Kasheenath Chatterjee and dë (Plaint- 
iffs) Respondents. 


Baboos Kishen Dyal Roy and Kalee- Pro- 
sunnd Dutt for Appellant. Te 


Baboos Greeja Sunker Mozoomdar ‘and 
Assur Chunder Chuckerbutty for ` 
Respondents. 


A mere decree for rent of certain lands’ in ‘a suit in 
which no question as to the lands being lakheraj was put 
in issue or decided, cannot operate as an estoppel to a suit 
to obtain a declaration that the same lands: are lakheraj. 


`- Iv ig true that the appellant, in a previous 
suit, got a decree from the Revenue Courts 
for “the rents‘of the land which the respond- 
ent seeks in this suit-to have declared to be 
his lakheraj land. But. we do not think 


or that the respondent is &stopped by it fran 
suing to obtain a declaration that the ine 
is lakheraj; for in the former suit it i$ clear 


the land was lakheraj or .not,—was never 
properly put in issue, and * was never die’ 


fe 


38 Civit. 


t 


that a plaintif after a voluntary separation, 
not based on any plea „of. ill-usage, has fio 

: i to a separate maintenance. ° 
. No charge is made by the defendants ét 


any unchastity or criminal conduct op -the: 


plairtiffs-part. It is merely urged that’ she 
ought: tosreside - with the fainily or relativês 


Of her-late husband ; and, in appeal, - the 


defendants „profess to be willing to give “Ker 

‘food and clothings “which is all (hat the 
` Hindoo Law (Mitukshara, Chapter i, Bec- 
< tion I, Verse 12)"allows. ° 


Tn: this case, the principle laid sown ‘by 


l Ce CG J. nnd. published at page 335 of 
Volame: T; of Shama Churr’s Vyavashta 
Darpana, is oné“well worthy of deep. atten- 
tion. The views there fully enunciated are 
in conformityst6 a ruling of the Privy Coun- 
cil, and to the liberal spirit-in which the 


‘Courts of thig country ought to administer | 
. the Hindoo Law. as ‘applicable to - widows.’ 


Residence with the relations of the decensed 
` “husband is, after all, a moral and not s legal 


<. duty, and no for feiture“ought: to be amposed 


w 
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gia widow who; forno imoral purposes, 
shows n preference’ for a residefice: elsewMbre 
than with her husband’s family, who. are 

bound to give. ‘her support. , 
< It is urged-by the appelfants tint ‘their 


y ` Fritnesses show- that. a custom exists in thé | 


«= family whereby, widows orly receive, "for 
> itheir: ‘support, _ portions of what is ¿daily 
.“offered to the family idolg.; and. w% have 
heard .the evidence on this point; bat it by 
no means supports the, allegation that any 
‘such custom is, binding on all widows of the 
‘family, and (at it ought’ to prevent our 
applying the principles of the Mitakshara 
. Law; fairly” interpreted, to the case. °° 

. The -only 


the amount of t the allowance,-and on‘thds point 


. + we think the Principal: Sudéer Amech has 


D 


fixed the rate bon high. Looking to the 
_ amount of the property and the circumstances 


-- of the family, a$ well as to the requirements 


‘of the widow and to the precedents quoted, 
the sum to be pai by the defendants Mom 
date of suit should be fixed at Be, eäë `a 
month, The decree of the lgwer® Court. 
should be modified accordingly, and ‘costs 
` willbe given in proportion in’ beth Courts, 
Macpherson, J.*-I concur in the proposed 
rder. “The case is net barred by limitation,- 


` years of the institution of the present suit; 


the plaintiff was maintained out of ‘her hys- 


band’s estate. I think that, as decided by the, 
Supreme Court i in the case of 'Jadooroneo 


et 
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uestion, then, that remains, E 





because it is evident thet, from the time of P 
her cthusband’s death up -to within twelve. 
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Rulings. [Vol VI. 


e fe 


Dossia vs. Khettur Mohun Seal (J uly 


21st 1854), the plaintiff's leaving the house 
of her hugband’s relatives does not entail. any 


forfeiture of her right to maintenance. And 
the appellant entirely fails to prove that, by 


„any custom of the fantily, a widew who, for 


no unchaste or improper purpose, leaves her 
husband’s family, loses her right to be 
maintained. 

Considering the income proved to be about 

s. 7,000 a year, it appears to me that 
Rs? 25 per month is a reasonable and 
fufficien t sum to allow to the plaintiff. She 
is entitled to a decree for maintenance at 
that gate from the date of institution "of 
this suit. She is not entitled to any arrears, 
because there was no demand by her for. 


emaintenance till she brought this suit. 
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‘The 25th June 1866. 


Š Present.: 


The Hon’ble F. B. Kemp and W. S. Seton-- 
.« -~ Karr, Judges. i 
Estoppel (False admission of ances- 
e tor)— Suit for declaration of title in 


* right of inheritance — Section az 
Aot KII of 1841. as, ae 


` Case No. 1 of 1866. C = 


“Application for review of judgment pasid 


on the 24th December 1865, in Special 
| “Appeal No. 1614 of 1865. cake 


` Shaikh ‘Mahomed Wayez and Stee ! 
_ (Defendants) Petitioners, 
- versus ~~ 
Musst Sugeeroonissa (Plaintiff) Opposite 
- party. , 
SC ` Mr. R. E, Twidale for Petitioners». 
C Mr. Gregory for Opposite party.” 


A false admission made by-a Serishtadar to, ‘avoid 


losing his appointment does not estop his heirs from 
afterwards setting up the truth. 

- Section 22 Act KII of 1841 does not apply to a suit 
for a declaration of thesplainiiff's title in right of in- 
hefitance as against other mémbers of the family. 


Paure can be no doubt that thee Mouzah 


of Muksoodpore ‘was included in the de- 
position and statement’ of Gholam Kadir. 
Qpr former desision is, therefore, wrong to 
that extant. 


° Two points require, our consideration: o 
First. —Is the deposition of Gholam Kadir 


binding upon his heir, the plaintiff, so as: to 
preclude him -from ae up ae truth ia 
this süit? 


Pad 


j - i ) 4 v LE T 5 
1866] ` ' Gei: 
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Beeongd Als. the. suit. inadmissible with 


»*roeference to the, provi of Section, 22 


- Act XY of 184123 


-On the first point, we are of sinio that 
the plaintif "ia not estopped froni setting 
up the truth. Gholam‘Kadir was formerly 
a Serishtadar ; his. holding landed property 
in the zillah where he held the appointment 
of Serishtadar was forbidden, and he was 
thus in a measure forced to choose between. 


losing his appointment and telling a fie" 


hood. ` To visit any admission made by Him 
under such - circumstances Gi his heir’ 
would not, be | just. _ 


On the second point, we are of opinion 
that this is not a suit to oust the certified 
purchaser, but a suit for a declaration of the 
plaintiff's title in right of inheritance as 


against the other members“ of the family. 


The provisions of Section 22 Act XM 
of 1841 do not apply to such a claim. 


. We adhere to our former decision remand- 
ing the suit, and reject this application with 
costs and interest. Gopy -to be sent to the 
Zillah Judge. : is 


m 


Mea. 





` The 25th June 1866. 


~ Present: 


: The Hon'ble F. B.-Kemp and W. ki Seton. 


-= 


Karr, Judges.’ - 
Plaint—Amendment—Date of sult.. 
Gase No, 482 of 1866. . 


Special. Appeal from a declsion passed by 


- the. Principal Sudder Anteen of Sythet, E 
dated the-4th December’ 18655: reversing i 
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` Rudings. 





l Baboo. Greesh Chunder Ghose for 
"Appellant, 


Baboos Benecriath’ ‘Bose’ and Obhoy Churn 


Ko 


"Bose for Respondents. i. i 


H 


: The date of a suit must, be taken to be that of the 
filing of the plaint originally,, oe not Abat on eich" 
it was returned amended, EE z S 
et a 

Tm only pointepressed on us is that the 
guit in this instance” was barred by limita- 
tian, ag it could not be Said to have com- 
menced until the 4th ‘of: January, 1866, or 
admittedly more than: ‘threa years after “the 
order of the Survey Department to remove 
which the.plaintiff sued. © 


But we cannot take this view of the case. 
The plaint was actually filed on the 23rd 
of September 1864, or seven days before the 
expiry of the three years’ limitation. The 
Court, exercising. discretion which it might 
exercise: under Section 29 of Act VIL of 
1859, on the 8th of. Deceriiber returned the 
plant for Ver'fication by: the plaintiff, as It 
had not been eproperly verified ; and the 
plaint was returned,” amended, on the 4th > 
January 1865. ° 


‘Following the precedents recorded, or 
alluded’ to at page 207 of the Weekly Re- ` 
porters Volume V, we think that the date’ 
of the suit must be taken to be that of the 
filing òf the ‘pleint originally, and, on this 


‘view, the plaintiff was in ‘time. 


We dismiss the appeal of the defendant, 
special appellant, with costs. 


A, 
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The25th June A866. 


Present: 


a decision passed by the - Moonsiffof.| Thé Hon’ ble F. B. Kemp gud W.S. Seton- 


that District, dated the ëch ëepienber | Re 


. 1865.9, 


H * Í e 9 


Husratoollah (one of the Defendan ts) ` 


Appellant; "al 


ii Z; versus l l 


Moles Aye Mahomed ER Kader 
al others (Plaintiffs) Respondents. ~. > 


ee. bd 
H t y 


D 
D en, fe 





aey “a, Kar, Judges 


` uimitation=institution of, Sult — 
We : a a “Holidays. e, 
SÉ Case No. (488 of 1866. e 


k. Special Appeal froma decision -passed by 


the Principai Sudder Ameen of Kam- 
*roop, , dated the - ith. December 1868, 
afirmingea, decision passed by the” Moon- 


“400° -- Giedi `- THE WEEKLY - REPORTER. ' Rulings. ~ [Vol. VI 
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7 siff of that’ District, dated the 26th). The 25th June 1866. 
` "due 1908. mg ; - DS ee SS 


e 


| Holee Ram Doss (one of the Defendants) 
oa Appellant, > “> 


Karr, Judges. -> . 
S. Alluvial Land. 
Case No. 484 of 1866. 


a versus S 
"et Ram Gogovse (Plaintiff Respondent. : 
a +Baboo Luleet Chiinder Sein and Chunder ` 


; Madhubi Ghose fof Appellant. 
- -|> gunge, in- Rajshahye, dated the 30th 
| -Büboo Kishen Kishore Ghose’ for. ei Ee oe EC a decision 
oe a Se gr ee passed by the Moonsiff of that ET 
ee "Bei ondent.” TE ee d&ted the 26th January 1865. i 


“Namainee Burmonee (óne of the Defendants) 
| l Appellant, e 
versus 7 


K Under` Act XLV ‘of 1859, a “suit is barred by Jimi- 
7 tation where the "time for it institution le on, 
e A holiday. ` e d Se : 
` We are. of opinion that the suit of the. 
~ ‘special respondent, ‘plaintiff below, is cfearly-/ 
_betrred . under the Statute: of ; _Jdmitations, 

~ Clause 5 Section, I Aët IV, óf 1859. - j 


"The property in ‘dispute. was’ attache CH 

Ae pr roperty of one. Bodorath. Bhe present 

"(plaintiff intervened: in the sfmmary stage of wg? p 

the, case under Section 246 of the Code of 

- Procedur e, His claim yas, however, ` over- 

A “füled. A. suit to set asidọ the order rejéct- 

äng his claim which was passed on ¢he 3rd 

_ of October 1863 ought to have been brought 
“within one year from tliat date. 


` (Defendants) Respondents. 
- Baboo Kalee Mohun Doss for Appellant. 
Bdboo Jess Chunder Chuckerbutty for 
Respondents, - 


There is no right of property in a mere site, Proof of 
mere identity of site is not sufficient to defeat the right 
pOf an owner to whose land an accretion, or formation 

be an increment. s- 

- THe Principal Sudder Ameen’s decision 
and the principles on which he has proceed- 
ed are not very clear or. intelligible. But 


EN 
4 


quoted by him of the 26th of May 1865, 

eekly Reporter, page 51, Volume ITI. He 
‘seems to think that, because the lands were 
not ` gradually formed but avere thrown up at 
once, ‘both parties ought to:be put in posses- 
sion of the same.,- But the principle of the 
ee decision’ which he quotes is that there i is no 
«Ameen was of opinion that, as the fast day, | right of property ‘ae mere site, or that mere 
was a holiday, the. suit wag in time, inas- | identity of site, if proved, is not sufficient 
-- much as it was filed on. the day the Court | to.defeat -the rfght of any owner to` whose 


E for itisiness ; ; but this opinion "el. lands the accretion or formation may be: an 


1 increment, 
Ee toa decision of a Full Bench of this’ 
Court, dated 14th June.1865, publisjéd i in | issue was whéther the accretions were to 


, Beorampore and Ramchandpore, the plaintiff’s 

Volume III, Sutherland’s Ge Reporter, jande oE 1 Dopachestand Kula: e “lands 

. ' Smail Cause ` Court Rë erences, pages | of the defendants, The first Court appears 
DZ l e Kä . | to have'draŵn the issues properly. 

‘|, We set aside the decision of the Pr incipal 

“The appeal is décreed with . costs aid, 4y,ddor Ameen, and remand the case to. the 


-interest, and the decision of the Principal*| Judge, Who will try the appeal himself on 


.d tlig ‘merits ofthe case between the . parties 
t P 
Sudder Ameon reversed. ‘Costs of all. th ‘with regard to the law and- precedents of 


Céurts to be. borne by the de et accretion applicable to such caseg ee Ki 
“ -with interest, e .. » i fhe riyal claims of the SE 


D 


w 


The present suit was brought on the 8rd; 
of November 1864, The ‘Principal Suddgr 
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Thè Hon’ble F. B. Kemp and W, s: Peton- 


Tari inee > Churn Singh (Plaintiff) ade others ` 


.- In the case before us, the réal point at. 


Special Appeal from a decision passed iy 
the Principal Sudder Ameen of Seraj- - 


* 


EN 


what is clear is, that he has misinterpreted- . 
and misapplied the ruling of the Full Bench : 


e 


V866.F SC Civil THE WEEKLY REPORTER. ` ` Rulings. : — Al 
een 

S tbe 15th May 1866. -5, ” fishery, : : the’ plaintiff might have had an. ac- 
ida 05: : >o -* | tion against him. to ‘account. for .the profits 
e | Present: d - > of the fishery ; ; but Be could not sue him for 


Ehe Hon’ble Sir Bamer Peacock, Kis Chief 
Justice, and the’ EE L, e Jackson, 
Judges 


-Joint Julkur— Trespass. 

- Case No. 2595 of 1865.. ei 
Special Appeal from a decision passed by 
° Moulvie Mahomed Nazim, Khan, Prin- 


`- cipal Sudder Ameen of Mymensing,, dated | ` 


the 10th June 1865, _réversing og dtci- 
_ sion passed: by the .Moonsiff of that 
Distr ict, dated the’ 3lst December 1864. 


-Gobind Chunder Shaha (Defendant) al 


i. 7 dani, | , ed 
| versus’ o 
ae ‘Abdool Gunnie and others (Elan) 
Respondents. S 


Baboos Bungshee Dhur Sein and ‘Greeja 
Sunker ‘Mozoomdar for Appellant. 


IR C. Gregory and SE Nulleet Chun- 
der Sein for Respondents, 


De 


A co-proprietor cannot be we for trespass for fishing 
in a julkur in which.he arid the ‘other proprietors were 
entitled to Geh, merély because the julkur, by a change 
in the course ‘of the river, ran over the land which 
was allotted to the plaintiff under a butwara. 

In such a suit the plaintiff cannot obtain a share -of 
tiie fish on the ground that ke had a share in the julkur, 


Ir ‘appears to us that the decree of the |. 


Principal Sudder Ameen ought to be reversed, 
and a decree entered for the defendant. 
The defendant and the plaintiff.and others 
_ were joint proprietors of the julkur of a, 
river. .They afterwards divided the proper- 
ty under a butwara, but the julkur rempin- 
ed entwe, ` It appears that the river chgnged 


its course, and a portion of it came over the 


land which formerly belonged to the parties 
. jointly. Under ‘those circumstances, the 
` plaintiff eng not entitled to sue one of ethe 
co-proprietors in an action for a*trespaag in, 
coming on defendant’s laúd and faking the 
fish. He was only. one of the joint pra 
e prietogs - of the julkur,. and, if one of the 
* joint BEES took the. fish out: of the 


S 
$ D 


- Ge 


right Gë 


coming and fishing in the. fishery in which he 
and the other proprietors were entitled to fish. 

It“appears to us; therefore, that the Prin- 
| eipal Sudder Ameen ,was rang He says 
that the’ julkur was ‘foi'med. since the but- 
wara, Still, the. fishety: existed i in that part 
of the river ‘out of which: the fish was taken, 
although” by a. change àn- the Gourse Of the. 
river, it Fan ower that port tion of the land 
which was allotted’ to" plaintif finday the 
hutwara. — 

We think” also that We E ‘Vevision 
was wrong, because ed gave to the plaintiff 
in ‘this case (which was an action for tres- 
pass)’ A share of the fish op the ground that 
be had a‘share in the fishery? whereas the 
plaintiff claimed the fish as taken out of water 
exclusively belonging- to hinf, ‘and ‘not on 
thé ground. that he had a share i in the fishery. 
The defendant did not dispute the plaintifs 
a share "in | the- fishery, „buf he 
defendadt thé“ “suit” ini which the ‘plaintiff 
chaimed a very” “differén't ’ right, viz. the éx- 
elusive right” Mi. the water.’ ` 
` The decrees of both Courts. will bo. Set — 
aside, and theesuit ofthe plaintiff dismissed, 
and the defendant -will be entitled. to. the 
costs of this appeal, and also to his costs i in 
both ihe de Capnia.: 
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The 18th jade i866- 
Pregent : - 


The Hon’ blo C. B. Trevor and F. A. Gloves, 


Judges, * Séi 
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Estoppel—General Power of At: 


torney. | 
. Case No. GE of 1865. 


Special Appeal from a KC passed by 
the Judge of Rajshahye, dated the 13th 
September .1865, reversing a` decision 
passéd ee Principal Sädder ` Ameen 
of oe istrict, dateg the 29th December 
} S 
Shoshee Bistan. Dutt daa another” 

E GE 


A 


` ` ve versus e > 


Chundér Coten Roy (Plaintiff) Respondent 


8 be 


+ 


d ~ must therefore -bé upheld. > 


way 
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_. Mr, A. T.T, Peterson and Baboo Greg 
E Mozoomday for Appellants. ° 


Mr. R. FE - Doyne and ‘Baboo Bungshee 


ae a - Dhur Sein for ES, SÉ 


Ee 


” ‘The Court nnt Inport ito a power of atforney 


` aslimitation which , ‘the deed :does not contain ; But: the 
principal, and those who Purchase from him, are bound 
bm the® acts of the agent, dcii EE such general power, 


oe 


THE plointif i in. this: “eases who is the pur- 
chaser-of thé Belaavary Indigo Concern, ‘sues 
the deféndant: ‘for cancélment of ‘a. perpetudl 
jote Jumma ‘granted~to him atà fixed rent 
~ by one Imlach;: the general agent dP the then 
owner of the fictory—a grant whicli was 


°” entirely beyong the DS of that, agent's 
* authority. 


: 


the decree of the Principal 


. ed the power of attorney ; that that instru- 


The first Court fads that the deed was 
executed by the agent with . full, knowledge 
of what he was doing, that the act was 
“witNin’ the scope of Io general agehey,” and: 
: He «therefore 
` di$missed the plaintiffs saitei? fe e 


‘On appeal, the J udgeiconsidgred that the 
, transaction is equivalent to an alietfation by 
the agent of the villages coveretl by the lease ; 
that, “the power of attorney gave the agent 
no such power, and that, being beyond the 
scope of his agency, was veidable and liable | 
to be, cancelled. He, we ore, revésing 
udder Ameen, 

' gave plaintiff a decree for what ho asked.. 


The defendant has now ‘appealed to us speci- 
ally, urging that the Judge has misinterpret- 


ment fully empowers the agent to grant such 
a léase as this ; that, consequently, it should 
be upheld and the J údge’s decree reversed? 


The act which the agent did may not have 
been advantageous to his principal—that is 
not a point before us; neither is there any 
proved fraud in the case; theonly question we 
" have to determine,.4s admitted by the learned’) § 
Counsel on both stdes, is whether, looking “at 
‘the powers given to the agent in his ganeral 
power of attorney, this act falls wifhin them 
or not. Now, the lease is a.pérpotual lease 
of two villages with a. reserved rent of ‘Rs. 
10127-; it is in no sense an alienation, neither 
does . it amount to such.e On turning to the 
power of attorney, we-find that the agent was 


i vested with the most extensive power as to 


settlement with zemindars and ryots, and 
the: principal binds himself (beren o admit 


so S e 


d n > 8 e 








settlements -which the said Mookhtar might 
effect with ryots, the zemindars, or the 
Government. These words are neither ex- 
pressly nér impliedly ‘limited in the instru- 
ment, and we pre therefore unable to 


in.it himself. If persons do not limit their 
confidence, the Court cannot limit it for them 
when they find that it has been misplaced ; 

bat, they must, and those who purchase. 
from, them must, also suffer 
their, own ill-judged act. Under this view, 
we think. that the lease granted. by Imlach 


to'the defendant was within the scope of 
Imlaclt’s powers and cannot be set aside. 


wW therefore reverse the decision of the 
Judgé, thus reviving that of the Ptincipal 
Sudder. Ameen. - The costs of all Courts will, 
bo borne by. the plaintiff below. 


m 





, The 25th June 1866, 
Present: 
The Hon'ble H. V. Bayley and E. J ackson, 
Judges, ` ` 


Wimitation—Suit by mortgagee for 
sseesion of rebel's property Borg 
under Act IX of 1859., 


Case No. 273 of 1865. 
Application for review of judgment passed 


‘on the 25th April 1865, in` Special Ap- 
ae No. 8053 of 1864. - 


. Gobind Pandey (Plaintiff) Appellant, |: - 
versus, EN 
Heemut Bahadoor and others” (Defendants) 


Respondents. 


Mr, R. E. Twidale and Baboo Mohendro 
Lal ‘Shéme for Appellant. 


‘Mr: C. Gregory for Respondents. 


A suit by a mortgagee for possession, on ground of 


„foreclosure, of arebel’s property sold under Act TX of 


1859, is barred by limitation if not brought within 
one year from the date of seizure or sale. 


Nothing in Section 20 of the Act allows a concurrent ` 
period of 12 years to sug in the ordinary Civil Courts + 


for canfirmation of Civil rights., 
Taw glecision of this case was postponed 


Mending the decision of the Full Bench 
on the question whether an appeal on the ` 


SE of limitation might be admitted after 
the*final judgment on the merits, 

‘Phe Full Bench having now decided. that 
sich an appeal can be admitted, the special . 
Sppeflant urges that the -suit is barred by 


the limitation in Section 20 Act dX of e 
and’ approve, as acts oe by himself, so ~1859, 


That Section enacts as followa :—. 


F Vol. VI 


the effect of 


~ 


İmport into the deed a limitation which the `. 
e|-party executing the deed has failed to enter 
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‘Nothing iu this Act shall be held to 
“ affect the -rights of parties not charged 
“ witleany offence for which upom conviec- 
“ tion the property of the offender is for- 
“ feited in respect of any proper ty attached 
“ or seized as forfeited, or liable to be for- 
s "` feited to Government ; ; provided that ‘no 

‘ suits brought by any party in respect of 

a eh property shall be entertained unless it 
" be instituted within the period of one year 
“from the date of the attachment or seizitre 
* of-the property to which the suit relates.” 


The case is one where the property in 
suit isclaimed by a party suing under the 
“allegation of having a mortgage lien en it. 


The property in question was sold as that 


of a rebel under the Special Laws Act XXV 


of 1857 and IX of 1859. It is admitted® 


that no suit was br ought within one year 
to set aside the sale, but it is strongly press- 
ed on us by the opposite party that the pro- 
perty was sold with notice of the mort- 
gage, and that only the rights and inferests 
of the rebel were sold, 


Further, that the special. appellant could 
not sue till he obtained a decree after fere- 
closure. e 


Lastly, it is said that Section 20 Act 
ZX of 1859 is to be read as providing that a 
suit to set aside the sale of a rebel’s property 
made under that law, must be brought 
within one year it the special Courts 


which administered that law, but that there is 


no legislative enactment therein to prevent 
suits being brought to confirm Civil rights, 
such as this of mortgage, in the ordinary 
Civil Courts within the period, viz. 12 years, 
which is the period of limitation. ener 
in-these Courts. 


` Our opinion in this case isethat w “should 
be governed by our decision in case No. 
3516, 25th July 1864, Legal€Remembrancer, 
page 150, and by the Review Order, 6th 
December 1864, which is of a very similar 
character. The judicial reasons given there 
for the judgment will apply to this case, 
` and suffice for our decision’ now “and fpr 
our holdjng that limitation, bars” the’ guit. 
No decision contrary to` mp shove, “has been 
shewn to ùs, ` 
We may add that the plea.. of the peti 

tioner as to there being | a concurrent perid ai 


of 12 years to sue in other Courts is not 
borne out by any expressed or implied 


provision i in Section 20 Act IX of 1859.7 e 


* In this v view, we dismiss the special” ap- 
peal with costs. - 


a 
e IN N 
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SÉ: Leases by- Managers, 





a The 26th June 1866. 
a E" Présent: 


The Hon'ble H.. Ve Bayley: and E. Jackson, 
_ Judges, a 


S è 


Case No. 94 of. 1866. ae 

Special Appeal froin E ‘decision passegl by 

the Judicial Commissioner of Chota Nag- 

pore, -dated > the 15th: September 1865, 

` affirming a decision. passed: by the Deputy 

"e Commissioner of that: Distriat, dated. the 
2nd February 1865.7 ; 


` Maharajah E, “Sahee Deo 
(Defendant) Appellant, 


BEM US 


Hera Ram Chuckerbutty* (Plaintiff) 
Respondent. i 


Mr. R. iT; Allan od Baboos Dworkartuth 
_ Mitter and: Mohesh; Chunder Chowdhry 
or Appellant. = 


Baboos Kalee Kei Diss and Bhowance 
Churn Dutt § for Respondent, 


e Construction of a deed which was held to give the. 


landlord authority to refuse his consent to any lease or 
transfer by the ee 


A mapager has ne authority to borrow money on 2 
bond which does noteecite for what purpose it is re- 
quired, end the greater portion of which is said to have 
been previously borrowed by the principal, 


THIS was a suit to recover from the defend- 
ant, a Rajah in the Chota Nagpore districts, ` 
the amount of profits "of a lease of Mouzah . 
Anjoor whi¢h had been given to the plaintiff 
By the Rajah’s manager, but of which plaint- 
iff° bad been dispossessed Be the Rajahs 
also to iecoven a sum of Rs. 1,000 with 
interest. which the manager had borrowed 
on account of the Rajah. Both the lower 
Courts have decreed the clfim; and it is 
urged on special appeal that the manager 
"held no sufficient authoMty to give such 
lease8 or to borrow. the money. It seems to 
be admittęl on both sides that the power 
vested in the manager is contained in a pro- 
ceeding of the Assistant Commissioner of 
the district. ‘The manager was the nephew 
of the Rajah and was appointed at the 
instance of the Rajah. . He has since been 
removed, ` The author ity given to the mana- 
ger extended to the giving of leases, but: the . 
tæms are somewhat contradictory. "In 
one sentence it is distinctly stated that no 
such lease shall be granted except with the 


e A 


$ 


‘seal and signature of the Rajah as well as 


‘Looking , to both these Sections, we are ef 


` thé Rajah neglected or ~delayed -to give his 


see that the plaintiff has -suffered any injury 


‘does not even recite for what purpose it is 


. from the Rajah : and we therefore decree 
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_ the manager ; but in g -subsequent sentence Present °° 

it ig added that leases 1 may be granted on the S 

‘signature of the manager alone, because it The Hon ble H. V. Bayley and E. J ekson, 
may ‘hinder the transaction of business if | Judges. DE 
the Majah’s signature is always required. Res-judicata. 


Case No. 40 of 3866, 


Regular Appeul from a decision passed by - 
o the Principal Sudder Ameen of Shaha- 
“bad, dated the 5th December 1865. l 


|e “Baboo Sunkur Dya! Singh (Plaintiff) 


opinion that the Manager had not authority 
ow all and, every- occasion to grant deases 
totally independent ‘of the consent of the 
Maharajah ; thatehé general rule laid down 17 
was that he ` should obtaine the Rajah’s seal 
and signature ‘to such leases, and that it was 


‚only ow’ special - occasions and under special : Appellant, . 
cirentnstances: that-he had authority to dis- VErSUS - e 

pense with. At It is clear from’ the lease b -D 

itself that all parties to it knew full well that Baboo P Se ee (Defendant) 


the Rajah’s sigıfhture was necessary, for there 
is a vacant space left. for that signature. 
There is no attempt made to prove that the 
Rajah was asked for his signature, or that 


Baboos Unnoda Pershad Banerjee and 
Dwarkanath Mitter for Appellant. 

Mr. R. T. Allan and Baboos Onookool 
Chunder Mookerjee, Mohesh Chunder 
Chowdhry, and Nilmonee Sein for Re- 
spoadent. 


Suit laid at Rs. 5,076. a: 


copsent and signature to the lease ; but from 
the fact that the plaintiff. never held, posses- 
sion of the property leased, as pr oved by bel, 
never having collected any- “of ae ops GE Where the claim, of a brother’s son in 1847 was 
it, the presumption is that the Rajah from that he bad tide, as heir to the moiety of an estate, 
the first withheld his consent to thé granting ët to ihe other brath i Meri in Genie: to the 
wooie estate, on @ plea at it Was jolt and wdi- 
of the lease to the plaintif® We have no vided, anf his claim now is that she has no title prior 
doubt that & proper construction of the} to him, but accepting the decision of 1847 and regarding 
power gave the Rajah authority to refuse his 


the widow’s title to be prior to his and as holding a life- 
consent to any lease or.tuansfer. We do not interest in the whole estate before him, he now claims 


as heir next in reversion after the widow, regarding her 
property as separate with a view to a declaration of his 
right as such heir to bave a certain alienation by the 
widow (alleged by him to be illegal under Hindoo Law) 
set aside, HELD that the two cases and causes of action 
were essentially different. , , 

. Īx is necessary in this case to notice, in ` 
the first instance, the following facts admit- 
ted by both parties, viz. that Munoo Singh ` 
was the common ancestor ; that he had three 
Song, Sheo Churn Singh, "father of plaintiff, 
ànd Sheo Golam Singh, father of Sadoo 
Surun and Bam Surun Singh, and Sahebzada 
(who died childless, and who is admitted by 
all parties to have no concern in this litiga- 
tion); that Sheo Golam Singh had also a 
danghter named Rajbunsee Koonwar, who 
had a son Purmessur Dyal, defendant No, 
2% that on the death of Sheo Golam Singh, 
his widow Dheraj Koon war, defendant No. 1,~ 
held the property as such widow and as guar- 


by-the transaction. The Rajah’s manager 
wished to give the plaintiff a lease. The 
Rajah objected and refused it, or at least did 
not-eonsent to it. It would be unreason- 
able that the manager’s acts should bind the 
Rajah, and the power which is put forward 
‘by. bim for exercising such independent auth¢- 
vity does not cdufer | it,’ i a wee 


Then, as to the loan, the manager had 
authority to giveeand tske money on behalf 
‘of the Rajah, but this does not.extend to 
the borrowing of Rs, 1,060 on a bond which 


required, and th@ereater portion of which’ 
is said to have been borrowed by the Rajah 
on some former occasion, Whagevet effect 
the power ,had, it did not confer on the 


manager authority to give acknowledgment 

of former debts binding on the Maharajah. | dian of her sons Sadoo Surun and Ram Surun ; 
° The plaintiff is notyin our opinion, in any pyat on their decease, she succeeded to it 
way entitled fo recover the money. sued for |as Sheo, Golam’s widow, with a widow’s 
life-interest. Further, that she executed 


the appeal of the Rajah. and dismiss theg a | Sean Ikrarnamah on the 14th’ October 
18 


plaintiff’s suit with all costs as respects hin. - 4 transferring the property she‘so held 
We'think the Se should pay*his own | to Purmessur Dyal, the son of her daughtes 
eosts on this appeal, . e Z. -| Raj Bunsee ; and that a suit was brought by 
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Duleep Konwar, as othar and SCT of 
the plaintiff Sunkur Dyal- Singh, ‘son of 
Sheo-Whurn Singh, for a moiety of the 
estate on the allegation of the estate of the 
two brothers Sheo Golam and Sheo Churn 

being joint and undivided: That suit was 
dismissed by the first Court on -the 17th 
March 1941. and by the Zillah Judge on 
the 5th August of that year,—-the contention 
of the widow of Sheo Golam Singh then 
being that pluntiff could not share i in the 
property, as it was separate and distinct, tnd 
not joint and undivided. 

- The plaintiff now ‘sues, as BEE 
héir to the widow of Sheo Golam, for 
declaration of his -title and interest “altor 
her death, and for an order to set asides the 
Ikrarnamah above mentioned. 

_ Plaintiff also sues for immediate posses- 
sion, as the widow has, by the above Ikray- 
namah, committed- waste. We shall not 
further notice this part of ptaintiff’s onse, 
because it has been ruled by a Full Bench 
decision that the execution of such a*docu- 
ment is not the actual waste contemplated 
as justifying the Court in giving immedfate 
possession to a reversioner. 

Plaintiffs claim to have a declaration of” 
his right as reversioner to set aside the Ikrar? 
namah of -Dheraj Koonwar, defendant’ No. 
1, made in favor of Purmessur Dyal, defend- 
aut No. 2, was. met by both defendants 
pleading, first, that the claim was barred by 
Sections 2 and 8 Act.VIII of 1859, with 
reference to the plaintiffs suit before alluded 
to as dismissed in 1847; secondly, that plaintiff 
had no status to sue ‘as reversioner while 
defendant No. 1, Dheraj, was legal heir in 
possession ; thirdly, that the gener ral Law of 
Limitation barred the suit; fourthly, that the 
property in dispute had been declared the 
separate property of Sheo -Golam ; thus 
plaintiff as Sheo Churn’s bet had uo rights 
in it, and that consequently defendant’ No. 
I -could legally transfer if as she bad done 
to the management of defendant No. 2, 
Purmessur Dyal, her daugliter’s (Rai 
Bunsee’s) son, and thate her “daughter Raj 
Bunsee had .given full aud free consent fo 
this arraufement. l en > 

The lower Court dismissed tite plaintiff's 
suit as barred by Sections 2 and 3 Act VIII 
of 1859, inasmuch as the Wecisions above 
quoted of 1847 had ruled the enare prog 
perty to be the separate’ and distinct pro- 


perty: of Sheo Golam; and consequently |: 
plaintiff, gs Sheo Chura’s heir, could have |. 
no rekt" to a half or any other share of it 


on a claim founded, as bis was, on the allega- 























tion of the: same property being joint and 
uAdivided. 

Plaintiff's . suit being accordingly ' dis- 
missel by the lower Court, plaintif appeals, 
ad urges that the lower Court -is wrong 
in holding this suit barred under’ the Law 
ched (Sections 2 ande3 Act VHI of 1859), 
inasmuch as in the litigation of 1847 he 
(plaintiff) came in to contest the right eof 
Dheraj Koonwar, defendant No. 1, to held the 
whole property in the: way she did, as if it 
were the separate*propetty of Sheo Golam,— 
plaintiffs contentioA then being-that he was 
entitled to a'half share of it as aiicestral joint 
undivided estate of Shed Golam and hig bro- 
ther, Sheo *Churn. But now “plaintiff dogs 
not contest the prior title of Dheraj Koon- 
war, but only seeks for his fight to be de- 
date as’ heir entitled to possession after. 
Dheraj’s death, on the ground that Dheraj 
could not: “legally execute the Ikrarnamali 


referred to, aud so ‘alienate the proper ty 4 


and that .Purmessur. Dyal, as sisters sqn, 
could. nat succeed: to.the estate which Dheraj 
held as guardiin - ‘of ‘her sons Sadoo Suru ` 
and®Ram_ Sarti, to the prejadice of plaintiff ` 
as reversioner, @ >° 

Au objéction was- here made by the re- 
spondent that tHe suit and appeal could-not 
proceed without Raj Bunsee being a party, 
and all admitted she was not a party. 

We are, however, clearly of opinion that 
this olféction is,one of no validity. Raj 
Bunsee glearly assented to the acts‘of Dheraj, 
and so far os they are concerned, it is not 
vecessary any longer for her to be made a 
party. 

The incidental’ eren gon "mn the pleadings 
(vide page 6, line .15..of the printed File) 


stating that the right and title to the pro- ` 


Det tœbe first that of Dheraj and-then the, 
daughfer’s, will yot creaté ‘the right; nor 
did “the: judgment of the &th August 1847 
do so, for it only had to deal with Dheraj’s 
rights, which were the riglfts attacked by 
plaintif then, and not with those of Raj 
Bungee. O D 

As tå the matter béing “res aajudicata,” 


‘and so barred under Sections 2 and 3 Act 


VIII of 1859, we are of opinion ghat, when 
the claim of plaintiff in 1847 was that she bad 
a title as heir to the moiet¥ prior to Dheraj, 
for the whole of the estate in suit, on the plea* 
that if was joint and undivided, while the 
laim of plaintiff now is that she has‘ go title 
Ke to plaintiff, ‘but accepting’ the-decision 
of 4847 ` ard regarding the widow’s title 


‘to’ be prior jo. his, aud’ as holding’ a life- 


interest iu the whole estate before him, plaint- 
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iff now claims as heir-next in reversion after | Baboos Kishen Succa Hookerjee, Khettur 


. Dheraj, regarding ber,pr operty as separate 
property, with a view to a declaration of 
his right as such heir to have a certain 
alienation by the widow (alleged by plaint- 
St to*be. illegal under Hindoo Law) set aside, 
the two gases and causes of action are e8- 
ege) and truly different. 

‘Thinking, then, that’ the lower ‘Court 
Wasswrong in holding. that they were the 
fame, and that the plaintiffs suit was barred 
under Sections Zand “8 Att VIH of 1859, 
We reverse its order. : 

We mar say, indeed, that the plaintiff's 
~ suitemight be liable to be. dismissed, as he 
had no business go to frame his plaint i in 
the suit as to demand possession on account 


of waste simpl¥ on the ground of the deed 
of, transfer, Kä 


the Full ‘Bench hag ruled 
‘that such a demand will not be allowed. 
But though we have the legal power to use 
our discretion on this matter even to’ the 
exfent of dismissing the suit; we do not 
think, under the whole facts: of the cose, that 


` e should be right te do 50. `, 


D 
+ 


ke The 26th June 1866. 


We decree that the deed ‘of Tkrarnamah 
confers no title on the defengant Purmessur 


Dyal to retain possession of Oe" disputed 


property after the death of. Bhera} Koonwar. 
.Purmessur Dyal raises no objection to sucl 
n decree, Our decision decides no quéstion 


‘between Raj Bunsee ore any representative- 


‘of Raj Bunsee and the plaintiff, nr does 


it. decree possession to the plaintif. All 


the costa ‘of this suit must be paid by plaint- 
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` Present e, 


The Honble F. B. Kemp Sg WG Setor- 
Karr, Judges, 
‘Enhancement (by DE paroha 
— Uniform ment of ront 12 years. 

before Permanent Settlement. 


Case No. 485 of 1866. 


Special Appeal from a decision passed. Aë 


` the Judge of wBackergunge, dated the 
e 30th Noveinber 1865, reversing a deet- 
sion passed by the Sudder Ameen of that 

` District, dated the 19th December 1860. 


‘Bhookhoda Debia (Plaintiff), gogo? G 


, Ger i 
 Bishambhur Shaha K Defendant t) E 


e e 
Li 


Mohun Mookerjee, and Sreenath Doss for 
AppellAnt. d 


Baboos Dwarkanath. Mitter and Onookoot 
. Chunder Mookerjee for Respondent. 


An auction~purchaser for arrears- of revenue cannot, 
even under the old law, demand proof of uniform pay~- 
mest of rent 12 years before the Permanent Settle~ 
ment, . 


THREE grounds are an m this special 
appeal : — . 


lst. That the Judge was wrong in ad- 
m#ttieg the review of judgment. 


e 2nd. That as the suit was instituted be- 


fore Act X of 1859 came into operation, thé 
defendant was bound to show uniform pay- 
ment of rent for twelve years prior to the 
Perpetual Settlement. 


3rde That the Judge was wrong in stat- 


ing that the Dakhilas proved the genuine- 
ness of the Dowl Bundobust, inasmuch as 


the special appellant did not question the 
genuineness of these Dakhilas, whereas 
they were distinctly traversed in the E 
tion of the special appellant. 


' On the first point, the order of the J DS 
admitting the review is final, and no legal 
defect has been pointed out to us in the 
fresh deciston,—for such if is under a late 
ruling of a Full Bench of this Court. 


On the second point, the Dowl Bundobust, 
which the Judge has found to be genuine,. 
is dated twelve years prior to the Perpetual 
Settlement. The special appellant not being 
an auction-purchaser for arrears of revenue, 
would not be iñ a position even under the 
old law to demand proof of uniform payment 
of rent twelve “years prior to the Perpetual 
Settlement, even if the Dowl were not, as 
in this ease, of a date twelve years antecedent 
to that Settlement. 


‘On the third greund, the Judge does not 
rêy upon the dénial of the plaintiff special 
appellent, of the Dakhilas. His decision is 
based on two grounds, and the result was 
that he came to the conclusion that the 

owl Bundobusg of 1185, which could not 
have been produced by the special respondent 
if the former suit, was a genuine document ` 
prgtecting the tenure of the special respond- ` 
ent from enhancement of rent. 


" The appeal is dismissed with cost® and ine 
terest, 
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The 26th June 1866, 


3 


: A * Present: " 
The Hon'ble Sir Barnes Pencock, Kt., 
Chief Justice, and 
Judge. 
Jr, p 
Recovery of possession—Sale in 
gg execution. , 


Case No. 3510 of 1865. e 


Special Appeal from a decision passed by 
, Mr. A. Pigou, Judge of Hooghly, dated 
030th June 1865, reversing -a decision 

passed by Syud Sawdut Hossein, Sudder 


“Ameen of that District, dated the 20th, 
* 


January 1865.° 
kd 
Gunganarain Behutta (Plaintiff) Appellant, 


© 
VETSUS ` 


The Collector of Midnapoor and others 
. (Defendants) Respondents, e 


Baboo Khetter Mohun Mookerjee fox. 
, Appellant, 


Baboo Kishen Kishore Ghose for e 
Respondents. 


` Ifin asale under execution against A, B's property 
is sold, B is not bound to reverse the sale before he can 
recover possession; nor will his asking to reverse the 
sale preclude him from recovering possession, 


Ir this property was the plaintiff's, it.could 
not be sold under the execution against 
another person; and if the plaintiff was 
turned out of possession on 25th March 1864, 
he was in time, on the 28th July 1864, to 
assert his title and to bring his suit to reco- 
ver back possession. The sight and inter- 
est of the judgment-debtor alone was sold ; 


the Hon’ble G. Loch, 


| Ram Kant Pandey 


: The 27th June 1866. 


R Present: 


The Hon’ble H. V. Bayley and E. Jackson, 

Judges. 

Special Appeal—Hemahd urfder Sec- - 

tiqn 351 Act VIII of 1859—Callipg 

for additional evidence under Sec- 
tion 355. Te 


- Case No. 731 of 1866. ° 


-Special Appeal from a decision passed by 
the Vudye of Shahabad, dated the 22nd 
February 1866, reversing, a decision pass- 

ed by the Moonsiff of that District, dated 
the 25th January 1865. `, 


(Defendant) Appellang, 


a D 
e +? 
ir 


_,, Versus 


« oi b ` 
' Mussamut Guneshee. Koonwur and others 
dé i (Plasntiffs) Respondents. 


Baboo Roopruth Banerjee for Appellant. 


Baboos Mohesh Ohunder Chowdhry ana 
Upprokash Chyunder Mookerjee for Re- 
spoadents. 


A special appeal does lie where a Lower Appellate 
Court remands a case under Section -351-Act VII of 
1859 instead of calling for additional evidence under 
Section 855, 


In this case, the ‘proper order ‘for the 
Judge to have. passed would, in’ our opinion, 
ave been one for keeping the case on the 
Jfidgé’s own file, and requiring the first 
Court, under Section 355,to take the addi- 


and if the property belonge@ to the plaintiff | tional evidence required, @nd return the case 


and not to the judgment-debtor, if was not 
necessary for the plaintiff to reverse the 


with that evidence to the Judge. 
The Judge, by ordering a remand under 


sale before he could recover possession. Section 351, gave a jurisdiction to the first 
If it was not necessary for her to reverse | Court which the law doc ‘not give. 


the sale before he could recover possesajon, 


Th A case at page 181, Volume II, Weekly 


‘the Judge to try it on the merits, , 


he is net precluded from recovering in this | Reporter. earch 18th 1865, Kemp and Glo- 
suit because. he has asked Io revérse (hel ver, J. J., seem: to consider that.this is a 
sale, If it should turn out that the proper- | technical objection not affecting the merits, 
ty was not the judgment-debtor’s, it passed | although it is an errowof procedure. But 
under the execution. The judgment-«ves | there. is -no ruling that an appeal will not 
wrong in holding. that the plintiff. waare, - . - dE SC 
barred by limitation, The decree of t We think that, ‘as affecting jurisdiction, an - 
Lower Appellate Court is reversed with@osts | appeal will lie; and we therefore remand 
of this appeal, and the case remanded to | the case to the Judge in order that he may 
pass legal orders as above indicated. 
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` The 27th June 1866. 


Present: ` 


The How’ble H. V. Bayley and E. Jackson, ` 


LU 
"as -„ Judges: ° 
ën Se KR 


- 


—Section 7 Regulation V.1799. 


e Case No. 1 of 1866. 
Regular Appeal from‘a decision passed by 
- Baboo Luckhee Narain Mitter, Addttional 
Principal Sudeler Ameen of Dacca, dated 
the 26th August 1865. . ' 


Shib Ram 
vc Appellants, : 


r 


d 
+ 
versus. | - 
8 


: an es 
Raj Coomar Mitter and others (Defendants) 
Respondents. . À 


Baboos Onookool Chunder Mookerjee and 
Mohinee Mohun Roy for Appellants. - 
. d e 


Mr. R. T. Allan and. Baboos SreenathDoss, 
- Dwarkanath Mitter, and Luleet Chunder 
Sein for Respondents.” o 


Suit laid at Rs. .9,639-2-7-2. 


. "A dam, to immovable property cannot be bayred Jif 
not brought within one year of the proclamation issued 
under Section 7 Regulafion V, 1799 which applies- only 
to moveable property. | ` 

. eo 

Tae plaintiffs claim to succeed to the 
estate of Lalla Gobgnd Buksh on the ‘death 
of his widow Golab Dayee, which, they stafe, 

~ took place in Falgoon 1258. -` e 


The defendants, who are:in possession’ of 
the estate, contest the plaintiffe’- title on 
many grounds, but the only one which it is 
netegsary to allude to foy the détermination 
‘of this appeal, is that the plaintiffs are not, 
as they allege, the descendants of Ajaib: Lal 
alias Golapee Singh, the grandfather of 
Lalla Gobind Buksh. Upon this issue, the 
Principal Gudder Ameen. of Dacca has -held 
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that, the plaintiffs have failed to prove their 
‘descent from Ajaib Lall, and upon. this and 
other grounds, the- Principal Sudder Ameen 
has dismigsed the plaintiffs’ suit. 


Upon appeal, the plaintiffs’ pleader dra 
not urge’ that the evidence upon the file of 
' this case is sufficient-to prove the plaintiffs’ 
descent from Ajaib Lal, but he urges that 









e ; -~| the evid which was taken in another 
. Swecession (to immoveable property). e evidence which was taken in another 


‘suit which is now before this Court on 
‘special appeal, No. 5 of 1866, should be read 
as evidence in this suit, and that it. was 
expected by the plaintiffs’ pleaders in the 
lower Court that it should have been so 
read, ° 


- Weare of opinion that there is no founda- 
tion fer any such argument, It is admitted 
that there is no distinct application on the 
part of the plaintiffs to have the evidence 
in the suit alluded to considered as evidence 
in this suit. But it is said that an applica- 
tion was mad and conceded that the two 
suits. should be heard together. -As the ` 
decisiof of the two suits rested entirely. on 
the proof which the plaintiffs could produce 
of their being the-grandsons of Ajaib Lal, 
it was quite right that the two suits should 
be heard together. Butit does not follow 
(ft the evidence taken by a Moonsiffin © 
the absence of the greater part of the present 
defendants would be. accepted in the Prin- 
cipal Sudder Ameen’s Court as evidence. 
against those defendants. Not only did the 
‘plaintiffs not ask that it should be- sö 
read,——not only did the defendants not admit 
‘that it should be received as evidence,— 
‘not only did the Court not grant any such 
‘application as is now contended for,—but the 
‘record of the trial in the lower Court shows 
that, at the request of the plaintiffs, com- 
missions were gent to Zillahs Sarun and 
Backergunge to enable them to examine 
witnesses in propf of their claim, and some - 
witnesses were examined in Zillah Sarun, 
‘of which district the family of the plaintiffs. 
‘were residents, who, however, did not prove 
that claim. Further, the Principal Sudder. 
Ameen over and ower again directed the © 
‘plaifitiffs to serve summonses on the wit- 
‘nesses, residents of the Dacea district, whom 
they had named as able to prove their descent - 
from Ajaib Lal, but the plaintiffs would ‘not 
acy up to the ordera of the Court, - - 


"Ehe decfsion of the Additional Principal 
dder Ameen of Dacca, Baboo :Luckhee 
arin Mitter, dismissing the suit, is there- 
fore confirmed, and this appeal dismissed’ +- 
‘with costs. i SR 
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We remark that this case a on the 
28rd February -1864, and was not decided 
by De Principal Gudder Ameeg until ‘the 


26th August 1865.. In the meantime, it 


sĉems to have been before numerous Prin- 
cipal Gudder Ameen’. For nearly a year, 
the delay iri proceeding with the case was 
caused by different parties coming in from 
time to time and applying to be made defend- 
ants ; but the issues in the case were not even 
fixed until April 1865. "There oan be no 
doukt that these issues might have been fixed 
„at a much earlier period. Even the néw 
defendants ‘who came in from time to time 
faised no new issues. We have to remark 
also that the issues finally fixed by Baboo 
Luckhee Narain Mitter contain matters 
which were not in issue in the statementg 
of the parties, and-omit the véry important 
question which was raiséd by one of the 
defendants, of the plaintiffs suit being barred 
as not having- been brought within 12 
years of the death of Golab Dayee. We 
would point out also to the Principal*Sudder 
Ameen that his decision on several of these 
issues is manifestly-erroneous. The plaifitiffs’ 
suit is not barred because it is not brought 
within one year of the proclamation issued 


by the Judge on the death of Golab Dayée- 


under -Section 7 Regalation V -of 1799. 
That Section of the law applies only to move- 
able property and not Lo landed estate which 
is the subject of this suit. The Section 
of the Limitation Law, Clause 5 Section | 
Act XIV of 1859, which the Principal Sud- 
der Ameen has applied, alludes to summary 
decisions and orders, and if is evident that 
there has been no summary decision 
or order passed ngainst the plaintiffs in any 
Court, The Principal Sudder Ameen has 
laid down that there has been a splitting of 
the claim, because some vendor of a portion 
of the plaintiffs’ estate brogght a separate 
suit to obtain the portion to which he as- 
serted his title. It is difficult to understand 
how there can-be a splitting of the plaintiffs’ 
claim. As:the plaintiffs laid no claim to 
the portion which they had sold to a third 
party, the plaintiffs could not have sued “for 
that poftion. e 
We think that Baboo Lugkhee Narain 
Mitter, holdiug the ‘high position of a Prin- 
cipal Sudder Ameen, sheuld not fall Gi 
such manifest errors as these. {t rais 


the duties of that position. r 
We request that this case may be place 


some doubts as to his competence to , 


¢before the Judge in the Euglish Depart- 


‘ment, 


. 
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The 27th June 1866, 
P : Present: 


The Hon’ble J: P. Norman and G. Camp- 
- “bell, Judges. 


Dismissal of suit Stomp Duty—Li- 
mitation —Damages~-Breath of Con- 
tract. - 


Case No. 70 of 1866.- 


+ 
Regular Appeal frome decision passed by 
Baboo Gung Churn Shome, Principal 
Sudder Ameen‘of Sarun, dated the 14th 
e December 1865. l 


Ra Narain Singh WEEN Appellant, 
i versus 


Koonwat Dowlut Singh and others 
(Defendants), Respondents. 


Mr. R. T; Allan for Appellant. 
Mee R. E Twidale and Baboos Romanath 


Bose and Obhoy y Churn Bose for Respoud- 


ents. : 
Suit laid at. Rs. 14, 978-13-3-7-12, 


The mere Stnission to stamp a copy of a document 
the original of wich is the basis of a suit, does not} 
justify theslismissal of the suit. 

A suit for damages for breach of contract by the 
defendant in not giving a valid title to the plaintiff, 
according to his contract, to the shares which the defend- 
ant professed and agreed to sell of the pronerty in ques- 
tion, is governed by-the limitation prescribed by Clause 
9 or wë Section 1 Act RIV of 1859, 


In*this suit, the. plaintiff claims as pur- 
chases under a deed of conditional sale, 


dated tho. 20th of September 1862, of cer- 


tain shares, 2 annas and 8 pies in one case, 


and other: fractional shares in other cases, of ` 


certain mouzahs mentioned in the plaint. 
After the date of the mortgage, Gunga 
*Pershad, a decree-holder, sold the rights 
awd interests of the martgagors, the sale 
havihg taken place on the nd of February 
1863. Subsequently to this sale, some of 
the properties in question. were sold for 
arrears of Government revenue, and the 
surplus proceedg are lodged in the Collector- 
atg. The plaintiff sues t8%stablish his ‘right 
to tltese surplus proceeds as against Baboo 
Koontvar Dowlut Singh, the principal de- 
fendant,. and other- defendantg who were 
purchasers pta sale in execution of a decree 
ngainst him; and to establish his title to 
Mouzihs Obhoiman and Dowlai which were 
not sold ; secondly, he prays, as against the 
defendant Koonwar Dowlut Singh, damages 
upon the ground that that defendant at the 
time of the conveyance to him (plaintiff) 
was in “possession only of 8 pies and 13 
kranties, instead o the 2 annas 8 pies and 
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°- becatise the duty chargeable on the original 
- e mortgage for 6,500 rupees was 35 rupees, 


e basis of the sait, did got justi 


: suit upon the ground that claims for damages 
of such a nature should be brought within 


` under Clause 2 of®ection 1. 
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other fractional shares which he pr ofesged 
to convey. 

The Pr incipal Sudder Ameen rejected the 
“suit for possession and’ to establish a title 


to the surplus proceeds upon the ground i- 
` that the original document upon which the 


plaintiff bases hisclaimewasnot filed, and that 
“the copy filed, or rather produced at the time 
of the filing of the plaint, was on an 8 annas 
stamp only, which, under Article 28 Sche- 
dule A of Act X of 1862, is inadmissible. 
Now, lgoking into ‘that Act, we find that 
the document in question which was attest- 
ed as a true copy of a deed made for the 
use of the pleintiff being a person or party 
to and taking a benefit and interest sunder 
the deed, required a stamp of 2 rupees, 


-But it is cleay that the plaintiff did .not 
propose to use the document as evidence. _ 
The Principal Sudder Ameen should have 
allogved the original document to have been 
sent for; and the original document, and 
ng this copy, would have been evidence in 
the cause. ‘This mere omission to stamp? a 
document of this kind, which is not the 
the Principal 
Sudder Ameen in dismissing e suit. 
Secondly, as to the damagés claimed 
against the defendant Koonwar Dowlut Singh 
for his breach of contract i nct giving d valid 
title to the plaintiff, according to his contract, 
to the shares which he professed and agr eed 
to sell of the property in question, “The 
Principal Sudder Ameen has dismissed the 


one year. under Clause 2 Section 1 Act 


XIV .of 1859. He gays “ shat plaintiff hase 


‘Somitted to mention when he discevered 
‘the fraud, and such omissjon shows’ the 
d informality of éhe plaintiff “also which 
“ cannot be corrected.” 

The Principal Sudder Ameen was entire- 
ly wrong in supposing that sch a suit falls 
It is a spit 
for breach of a contract which falls within 
Clauses 9 or 10, and might therefore cettain- 
ly have been brought within 3 years from 
the time whet -the breach of contract took 
place ; and this suit having been, brought 
~on the 25th April 1865, was within three 
` years from the date ofthe conveyance to 
the plaintiff, and is therefore clearly within 
time. 

The decision: of the -Principal Suddey 
Ameen is in the highest degree unégatisfue- 
torge He has resorted to a teéhnical ob- 
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jection in order to get rid of the trouble of 
trying what possibly might have been a 
long causa, after the case had been pend- 
ing many months before him. 

We remand the case for trial, and -the 
Principal Gudder Ametn will take it up ard 
try the question as to damages asif it were 
one cause ; and the question as to plaintiff’s 
right to the two several mouzahs which 
were not sold, and to the money in deposit 


"in the Collectorate, and the sur plus proceeds 


of shle, as a separate cause. 

" Each party will bear his own costs of 
this appeal.- Costs of the former trial to 
abide the result of the suit. 


ad 





S , The 28th June 1866, 


e ` Present: 


The Hon'ble J. P. Norman and G. Camp- 
- bell, Judges. , 


& 
Gift (by husband to wife)—Sale i S 
wife and husband respectively). 


Case No. 171 of 1866. 


| Special , Appeal from a decision passed by 


the Principal Sudder Ameen of Dacca, 
dated the 2ith October 1865, affirming a 
decision passed by the Sudder Ameen, of 
that District, dated the 14th March 18638. 


Khajah Abdool Gunnee (one of the 
Defendants) Appellant, 


VETSUHS 


Shaikh Nyamutoollah (Plaintiff) and others 
(Defendants) Respondents. 


Mr. R. E., Twidale for Appellant. 


Baboo Gopal Lal Mitter for Respondents. 


A wife by virtue of a deed of gift from her husband 
sold certain property to a bond fide purchaser exercising 
dué care and diligence. Hen that a subsequent sale of 
the same property by the husband was invalid, 

Ir has been now found as a fact that the 
plaintiff’ s purchase was good and bond fide. 
Th8 husband by deed of gift put it in the 
power of the wife to sell; the wife “sold to 
a bond fide purchaser exercising all due 
care and diligence in receiving the title- 
pee and registening the sale. Under these 

reumstagces, the special appellant, as sub- 


itla which can stand against that of the 
laintitf, 

The appeal is dismissed We comts „and ` 
interest. . ae 


Siig purchaser from the husband, has no 

































1866.1, `: Civil ' THE, WEEKLY REPORTER. Rulings. 51 
The 28th June 1866. >> - f The 28th June 1866, 
NV ' Present S ) l S 3 Present: 
The Hon'ble H. V. Bayley and E. Jackson, | The Hon’ble Sir Barnes Pencock, Kt, Ohief 
`” Judges. ` ; e and the sone G. Loch, Judge. 


* sividence—ZocaP tnvestigation— 
. Report of Ameen. S 
e . Li 


Case No. 2583 of 1865. š 


Sele by Hindoo widew—Bvidence of 
necessity—Sonsent of then rever- 
sioner. 


Case No. 117 of 1866. e 
ase No 20. e Sal Appeal from a rte passed by 


the Judge of Burdwan, dated the 28rd 
June 1865, reversing a ‘decision passed 
by the Moonstff of that District, baled 
the 23rd September 1864, 


See Appeal from a decision passed by 
_ the Principal Sudder Ameen of Jessore, 
` dated the 13th November 1865, reversing 
a decision passed dy the Moonsiff of 
Jenidah, dated the 13th July 1865. > o 


' | Seetaram Mookerjee (Plaintaff) Appellant, 
Kalee Mohun Deb Roy SE, e i s A 


Appellant, Versus 
on . j D ‘ 
Versus ` Ramyarain Mookerjee and others (Defendants) 
Dhununjoy Shaha and others (Defendants) Respondents. ° 
Respondents. ` j 


Baboo Bungsheedhur Sein for Appellant, 
Baboos Mohinee Mohun Roy wd 


Kedarnath Chatterjee for Appellant. e 


Mr. G. C. Paul and Baboo Woomesh 
Chunder Banerjee for Respondents. The report “of an Ameen upon a local investigation 
` e| is sufficient eeideng to support a decree, if it is be- 


The consent of the then reversioner to a sale bg a Hin- | lieved by the Court and considered’ sufficient without 
doo widow, though not binding evidence on the present | ¢@ ther evidence to corroborate it. 
heir, is strong presumption of the existence of necessity 
Tue Judge seems to have been under a 


at the time of salé, to be rebutted only by proof of 
fraud and collusion or of the absence of necessity. wrong gmpression. * He says that, “ until 
We think that we should not interfere | the plaintiff has proved a cause of action, . 
a Local: investigation is unnecessary, and 


with the decision at which the Principal 
Sudder Ameen has arrived. The special|such investigation can never be the ` 
sole ground for a deeree.” By “ investiga- 


appellant urges that he has given | more 
weight to certain evidence than he ought, | tion’? we understand the Judge to refer to 
the report of the Ameen who made the 


and | that in-law that evidence did not fully 
local investigation, and to mean that the 


prove the fact which it has been held to 
rehort of the Ameen ennnos of itself be 


establish. The question was as to the legal 
necessity for an alienation ky a Hindoo | suffitient to.suppart a decree. If that is his 
meaning, it appears to us te be a mistake 


widow twenty years ago. The consent of the 
in point of law, for the repôrt of an Ameen 


then reversioner to his owneprejudice, and ) 
his admission on the deed of alienation that | upon a local investigation is sufficient evi- 
dence to support a decree, if it be believed’ 


it was necessitated for the payment of debts 
and other expenses, .had been considered A the Court. Bhe Judge, may act upon 
the seport by ilself, if Lë sufficient to 


sufficient evidence that such a necessity | 
existed. No fraud is alteged, and if thg| satisfy him without other evidence to corro- 
borate 1t. AE taking the report and the, 


deed was, executed bond fide, the consent 
of the reversioner, being one of the require- Ce of the evidence in the cause, the Judge 
oes not believe that the plaintiff was in 


ments mentioned in the Hindoo Law, is, we 

think, a strong presumption. -that some such | possession of any portionsf the land which 
necessity existed. It is not binding evi yforms the “ Arrah” yithin 12 years, viz.’ 
dence upon the present heir, but inethe ab- Npefore the commencement of the suit, he 
sence of any evidence proving’ fraud an ay find against the plaintiff. ` If he believe 
e report by itself, he may act upon it, 


collusion or that no necessity did exist, we 
think that the consent of the reversioner is Fhe case must be remanded to the Judge 
to be re-tried with reference to as above 


_ Gaboo Juggodanund Mooherjee for: $ 
Respondents. 
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evidence Of great weight. 
` We therefore dismiss the appeal with costs.” remarks, = <5 ~ 
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suit was instituted on the 3lst December 
1861. No less than thirty -five parties weree 
made defendants, and the claim of thegplaint- 
iff refer? to transactions some of them of 
very ancient date. ` `. 

The plaintiff classes his claim under five 
heads :-—~ 

Let, Alienations made by the widow Gour 
Monee contrary to the Hindoo Law. 

2nd. Properties which had’ been sold in 
‘execution of decrees in which the widow 
was personally liable, and not the estate. of 
Ram Narain, 

3rd. Proceeds of sales of talooks sold 
for arrears of Government revenue which 
have been permitted ‘by the widow to be 

awn out of the Collectorate in satisfaction 


~The 28th Juns 1866. 
` Present: e 


The Hon’ble F. B. Kemp and W. 8. Seton- 
- Karr, Judges. 

‘Hindoo Law of Znberitoance- Sei. 
dence—ffect of bona-fide decree on) 
judgment-debtot’s heir—Zstoppel— 

a Sale by Hindoo widow — Acquies- 
 Seepce pf reversioner — Decree for 
~ Joan to pay Government Revenue. 


Case No. 48 of 1866. 

Regular Appeal from a, decision passed. by 
the Principal Sudder Ameen of the 
‘Lwenty-four Pergunnahs, dated the d 1st 
December 1865. 


~Gopaul Chunder Manna (wie, 

























gy 3? SE Appellant, of debts other than those of Ram Narain. 
SÉ BEE i Ke S Alienations of properties cee É 
o idols. 
Gour MoneeeDossec and others (Defendants) e Seck Dr oper ties still in the possession of” 
Respondenis. ° Gour Monee, 


Baboos Gopal Lal Mitter and Ashootosh 
Dhur for Appellant. 


Mr. R. T. Allan and Baboos Kishen 
- Kishore Ghose,: Dwarktnath Matter, 
_ Unnoda Pershad Banerjee, Hem Chun- 
"e" der Banerjee, Mohesh Chuntler -Chow- 
i . dhry, Benee Madhub Batterjee, Beneenath 
Bose, ` Chunder Kalee Ghose, Poorim 
Chunder Mookerjee, Otool Chunder 
Mookerjee, Bhugobutty Churn Ghose, 
Sreenath Doss, Kaige Mohu® Doss, 
Nobbo Kishen Mookerjee, Khetturnath 
Bose, Gopeenath Mookerjee, Anund 
Chunder, Ghosal, Roopnath Banerjee, and 
- Oopendur Chunder Bose for Respondents. 


Suit laid at Rs. 1 ,50, 000.. 


The very strongest and most reliable evidence is 
required in the case of a,claim to a share in an esMte 
larger than the Bindoo Law allows. 

the absence of proof of eollusion between the 
purchaser and the gecree-holder, the decree is binding 
against the heir in expectancy of the judyment-debtor. 

The fact of a reversioner being an attesting witness 
to a conveyance by a Hindoo widow, is an acquiescence 
on his part which precludes him from impeaching the 
* gale on the ground of waste. - 

A decree against ggtlindoo widow. for a loan to pay 

Government Reveaué is binding on the reversioner. 

THis whs a suit by a reversiongr to set 
aside certain alienations and: “other acts of 

the defendant, Gour Monee, which are A 

legtd to ‘be subversive of his ‘interests a23 an 


„heir in expectanc$. S 


Gour Monee is th? maternal, grandmothey 
of the plaintiff, and is in possession of th 
estate of her husband, Ram NarainMundu 
The said Ram Narain died on the Jitla 

' Aghrain 1241, and the plaintiff attained his 
“majority on the 9th Assin 1260 B. S. This 


The Principal Sudder Ameen of the 
Twenty-four Pergunnahbs has disposed of the 
cases of each defendant separately, and for 
convenience sake we have adopted the same 
methed of procedure. 

No. 1.—The first case is that of Obinash 
Wookerjee and others.” The plaintiff has 
wholly failed to prove that the land in 
Mouzah Nowapara, with an area of 41 
beegahs, 13 cottahs, belonged to the estate of - 
his maternal grandfather Ram Narain. The 
long occupation of the defendants is admit- - 
ted, and, in the absence of all proof on the 
part of the plaintiff, their possession cannot 
be disturbed. ‘The suit was pending in the 
Court below for nearly three years, and every 
facility was given to the panne of proving 
bis claim. 


With reference to the plaintiffs allegation -` 
that the surplis proceeds of Talook No. 93 
were drawn out under warrant of the Sheriff 
of Calcutta in satisfaction of the decree 
obtained by Obboy Churn, the mortgagee, 
against Lukbee Narain Mundul, the brother 
and co-sharer of Ram Narain ‘and others, 
we observe that there is nothing to connect 
the mortgage deed executed by Gour Monee, 
the material. grandmother of the plaintiff, 
with the properties mentioned in the warrant 
of the Sheriff ;and there is no evidence ad- 
duced to show that the monies which were 
drawn out by the mortgagee, Obhoy Churn, 
the father of the defendant, -under - -cover of 
the Sheriff's warrant, were in satisfaction of 

ecree under which Gour Monee was ae 
SS liable. Further, -the amount 
leged to have been drawn out by the defend. 
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. appeal is preferred. The plaintiff obtained a 


“rain, and contented herself with receiving 


-was 8 annas, whereas the defendant, who ds 
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ants is not stated in the plaint. The claim | where a claimant sets up a title to a share 
is altogether vague and indistinct. - We dis-|inean estate larger than that which under 
miss Ke plaintiffs appeal, in as far as these | the ordmary ries of inheritance would de- 
defendants are concerned; with costs and in- | volve to him. The plaintiff files no proof 
terest. ` | whatever, The relinquishmeut by Doya 
No. 2.—-Buzloor Roheem, defendant.—No |. Moyee is entirely without proof, and is quite 
improbable. ae: Su l 
With.reference to Talooks 897 and 398, | 
mortgaged by Ram Narain to, Modoosap- 
dun Banerjee, said to be “benamee for (he 
‘defendant Modoosoodun Mandul, we observe, 
that this transaction is more than thirty years 
old. The mortgage deed has been filed in se- 
veral other suits, in one Court,—that of the 
Judge of the Twenty-four Pergunnahs;-so ` 
far back ase in 1839. This deed could not, 
therefore, have been manufactured in anticl- 
pation of a'suit to be broughtyears after by a 
party whose right of inheritance even now 
rests upon a contingency. The properties 
mortgaged were sold in satisfaction ‘of a debt 
of Ram Narain and were- purchased by (he 
defendant. They were never in the pos- 
session of Gour Modnee; and the plaintifs 
allegation that she wasted the property ig — 
therfore cleatly without foundation: Whe- 
ther the plaintif’s equity of’ redemption is 







































decree against this defendant which has been 
upheld by this Court in a separate decision. 
No. 3.—The third defendait is Modhoo- 
soodun Mundul. The written statemen? 
of the defendant raises a question as tothe 
extent of Ram Narain’s share in the estat8 
left by the common ancestor Obhimono 
Doss. . The plaintiff avers that the share 
of his maternal grandfather Ram Narain 


thé son of a step-brother of the common 
ancestor named above, asserts that the share 
of Ram Narain was only 4 annas. 

We find, on reference to the- genealogical 
table which is on the record, ahd which is 
not disputed, that Obhimono had four sons, 
Joy Narain, Gooroo Pershad, Luckhe@ Na- 
rain, and Ram Narain. Now, according to 
the ordinary rule of descent under the Din. 
doo Law, Ram Narain -would be entitled 
to only 4 annas and not fo 8 annas. But: 
the plaintiff alleges that Mothoor Mohan, thé 
son of Joy Narain, the eldest brother of 
Ram Narain, by will made over the 4 annas 
share which -he inherited from his father 
to Luckhee Narain and Ram Narain in equal 
shares,—that is to say, 2 annas to each,— 
and that Doya Moyee, the widow of the 
sou of the second brother Gooroo Pershad, 
relinquished her title in a 4 annas share of 
the estate to Luckhee Narain and Ram Na- 


in this case. 


* The claim to the garden lands in Mo- 
heshurpore is not pressed by the pleaders 
for the plaintiff, apfellant. : 


_ With reference? to the other lands in the 
‘game village occupied by tanks, buildings, 
and drains, itis very clear that these pro- 
-perties were sold out-and-out by Ram Narain. 
A copy of the bill of gale is filed ; the ori- 
geing) is to be found in the record of Appeal 
No. 2190 of 1863 pending. in this Court. 
Thg copy was taken from the records of 
the High Courts And the defendant has” 
been in possession for moreethan 12 years. 
There has been no illegal alienation of the 
property by Gour Monee, but an out-and- 
out sale by Ram Narain, who was fully ` 
entitled to dispos® of the pggperty. ` 


In the matter of the Thakoor or idol in 
the large tank, and the endowed lands in 
Moheshurpore and Doorgapore of a very 
8mall aren, it is admitted that this idol and 
these lands are Ijmalee,,and the plaintiff 
is entitled to a -declargtion of-his title to, 
ucceed jointly with%the other members of 


maintenance, and that thus an 8 annas share 
in the estate became vested in Ram Narain, 
VIZ :— 
His own share by inheritange, 4 innas 
By will of Mothoor Mobun, 2 annas 
By relinquishment.of Doya Moyee, 2 annas 





8 i Total, 8 annas. 
The will of Mothoor Mohun has not been 
produced. in this case, and although ind- 
dental méhtion is made of a will in another 
ease to which the defendants wege not par- 
dies, no issue Was raised as to the validity 
of the wil], nor was it filede in that soit 
Further, we find that Bromo Mogee, the 
widow of Mothoor Mohun, has drawn ou he family on the death of Gour Monee ; 
surplus proceeds to the extent of four anna nd this we accordingly give him. ‘The 
the. share which her husband. inherited — appeal of thè plaintiff, as against this des 
Without @bjection. The very strongest and | fendant, is otherwise entircly dismissed wh. 
most reliable evidence is required in cases | all costs and interest. . . 


U 


still aliee, "en question which does not arisa ` ¢ 


~ 


' iff, appellant.: 
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. No. 4.—Modhoosoodun Banerjee, defend- | 


ant.—-The appeal as against this defendant 
is not pressed by the pleaders#for the plaint-. 
It is dismissed with costs, 
and interest. 

: No, 5.—Modhoosoodun Deb, defendant.— 
It is admitted thatthe plaintiff has prow 
ceeded aghinst the wrong -party. This de- 
fegdant is entitled to his costs in al the 
Courts with interest. ` 

No. 6.—Ram Kaomar Holdar, defendant.— 
This part is not appealed. o 

No: 7.*-Ruttun Misser; 
appealed. 

- No. 8.—Nogendro Chunder “Ghose, de- 
fendant.—The appeal as against this defend- 


defendant.— Not 


ant is not pressed by the pleaders for’the | 


plaintiff, appellant. It is dismissed with 
costs and int®@test. `.: 

. No. 9.—Ram Comul Mundul, defendant.— 
“With referenfe to the claim of the plaintiff 
tọ certain lands which he avers to be laktferaj, 
but which the defendant avers he ,is in 
possession of as. mal, we find thgt ‘there 
is nothing in the resumpiion proceedings 


filed by the plaintiff to idanti#y the lends’ 


mentioned in »those proceedings with the 


- . lands admittedly in the loug occupation of 


the defendant. The chittahs. which the 
plaintiff files were not relied upon in the 
resumption proceedings, and are quite use- 
less for.the purpose of jdentification, The 
resumption proceedings give no boufdaries 
or any > other information: which , would 
assist the plaintiff in identifying the lands. 
With reference to the property called 
Lot Mandor, the possession of Ram Narain 
at any time within twelve years before his 
death is not proved. The plaintiff has not 
even started his case by shewing that the 
party througit whom he claims jas, at 
“any time in possession of this property. 
The appeal astagainst this defendant ‘is 
therefore dismissed with costs and interest. 
No. 10.—Romonee Dossee, defendant. 
No. 11.—Joy Kisto Sirear, defendant. 
It is admittedsghat the appeals as agains 


-these defendants must be governed by our 


decision in the case of defendant Wo. 9. 


. These two defendants are, therefor e entitled 


to their'costs in all the Courts with interest® 

No. 12.—Bhoopal Chunder ‘Biswas.—No 
appeal has been made against this defend- 
ant, ‘ne 

No. 13.—Ram Comul Mundul, defend- 
ant.— The defendunt purchased the property 
claimed in 1840, and has been in possession 
ever since. There is no collusion proved or 
shewn betwoen the decree-holder in satisfac- 

e e- 
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tion of whose decree the property in dispute’ 
was sold, and the defendant, the purchaser | 
of that property. The decree, was Fairy 


and properly obtained against Gour Monee 


as the widow and executrix of Ram Naraifi 3 


aud in the absence of ang attempt even to 
* Vide Privy Council show collusion* be- 
decision E in Vo- tween the purchaser 
lume II, Weekly Report- and the decree-holder, 
ya 87, Rajah Leela- itis binding * against 
i i the plaintif, her heir 
in ‘expectancy. 
e No. 14.—Huree Mohun Mundul, defend- 
ant.—This defendant’s purchase of one bee- 
gah of land in tha village of Shahapofe, © 
together with other land, was made after the 
pnintiff reached his majority. The vendor 


@was Gour Monee, and the plaintiff was an 


attesting witness to the bill of sale. The -> 
petition “of the plaintiff alluded-to by the. ` 
Principal Sudder Ameen in his decision, 
does not, as stated by that officer, admit the 
cenuinenéss of the defendant’s purchase. 
But tħe fact of his being an attesting wit- 
ness to the conveyance shews, in our opi- 
nios, an acquiescence on his part in the act 
of Gour Monee which cannot be impeached 
on the ground of waste. The appeal as 
foninsts “this defendant must therefore be 
dismissed with costs and interest. : 

No. 15.—Doorga Churn Chowdhry, de- 
fendant.—It is admitted that our decision ia 
the case of the defendant No. 13 governs 
this appeal, which is dismissed with costs 
and interest. 

No. 16.—Doorga Monee Dossee, defend-’” 
ant.—Our decision in the case of defendant - 
No. 8 governs this appeal, which is dismissed’, 
with costs and interest. af 

No. 17.—Chunder, Koomar M undul. —This.. 
appeal follows the decision in No. 9. It is 
dismissed with’ costs and interest. , 

No. 18.—Chintamonee Dwalee, defend ` 
ant.—No appeal has been preferred against, 
the decision of the Court below as: against” 
the defendant. 

No. 19.—Issur Chunder Mundul, ` defend. 
ant.—This appeal ppens out the question of 
(Be extent of Ram Narain’s share, 2. e. 
whether it was 4 annas or 8 ani&s. ‘This 
has been decided by us in the appeal against 
the defendant No. 8, Modhooscodun Mun- 
" With refeyenoe to the lands ‘which the’ 
plaintiff claims as Iakheraj and the defend- 
mt as mal, of which-he has held long and uu- 
inger upted possession, no proof has been ad- 
duted to identify these lands with the lands 
which were the subject of the suit decided 
on the 5th July 1848, to which Mr, Garstin 


€ 4, 


S 
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and Lukhee Narain were parties, and in 
which Gour Monee was a pro formå defend- 


ant. $The appeal of the plaintif an against 


- this defendant must be dismissed with costs 


mtd interest including those of the zemindar, 
Baboo Degumber Mitter, who has been un- 
necessarily dragged into ‘this suit.. 
No. 20.—Koylash Chunder Mundul and 
others, defendants.—The pleaders for the 


plaintiff do not press this appeal, Pola is 


dismissed with costs and interest. 


No. 21.—Gunga Gobind Mundul.—The 
pleaders for the plaintiff, appellant, admit 
that our decision in the appeal of defendant 
No. 14, Huree Mohun Mundul, apply to the 
8 beegahs 14 cottahs of land in the village 
of Amgachee. With reference tw she 
claim of the plaintiff for the remaining, 
lands, the pleaders abandon it. Appeal dis- 
missed with costs and interest. 

No. 22.—Benee Madhub Batto Puncha- 
nun, defendant.—The small *area of land 
involved in. this appeal was granted in gift 
by Ram Narain on the 2ist Assar 1241 to 
his son-in-law Thakoor Doss. He mortgaged 
the land to Jugurnath Misree, who foreclosed 
his mor enee, sued the. mortgagor: and 
„Gour Monee, and, obtaining possession, sold 
to the defendant before the Court. ‘his fs 
not an alienation by Gour ‘Monee or’ an act 
of waste on her part. She was a party to 
the foreclosure suit, and never questioned the 
bona fides of the gift by Ram Narain. No 
collusion is’ proved or suggested even be- 


` tween Gour Monee and the present defend- 


ant. The appeal must be dismissed with 
costs and interest. 

No. 23.-—Gunesh Junonee Dossee, defend- 
ant.—The pleaders, after hearing our đe- 
cision in the appeal against defendant 


. No. 22, declined to argue this appeal, which 


i 


pe 


is silat in its merits to that in ‘No. 22. 
It is dismissed with costs ang interest. 

No, 24.—~Madhub Chunder Adak, defend- 
aut.—In this case, it appears very clear that 
Luckhee Narain the brother, and Gour Mo- 
nee thé widow, of Ram Narain, mor teaged 


‘eertaia “properties to Obhoy Churn. Mr: 


- Garstin was by a subsequent decree declared 


to be'a @-sharer of the said Obhoy Churn. 
The mortgagors fniled to pay the monies bor- 
rowed.” The mor tgagees sued and obtained a 
decree against Luckhee Nargin and Gour Mo- 
nee. The monies were borrowed for a lega 
necessity, viz. the payment of the Govern- 
ment revenue ; and this necessity is ye 
the mortgage bond. The borrower Was 
pot bourd to see how the money borrowed was 


approprigggd, but we have beeu shewn that! 


R LH 
Lé 
o's 






























1 - 
_ te ` i ] 
H 


1866;] > *  Oivil~ ° THE WEEKLY, REPORTER: ` Rulings. ` 55 


wë 


the bank notes which formed part of the 
consideration-money , found their way into 
the Gevernmént Treasury in payment of 
revenue due from a talook. belonging to the 
estate of Ram Narain. The decree against 
Gour Monee, which has not been shewn to 
be collusive, is therefore. clearly binding 
upon the plaintiff, the reversioner, and thg 
appeal as against this defendant mustebe 
dismissed with costs and interest. 

No. 25.— —Dhununjoy Holdar, defendant. — 
Our decision in the appsal preferred against 
defendant No. 24 governs this case. Ap- 
peal dismissed with costs and interest. | 

No. 26.—Huro Pershad Chowdhry + and 
othersy defendants.—This appeal is with- 
drawn by consent of both parties, each pay- 
ing their own costs. 

No. 27.——Neel Rutno Shikaree, defend- 
ant —The pleaders for the appellant admit 
that our decision on the appeal against de- 
fendant No. 3 governs this appeal, which és 
dismissed with costs and interest. 

No. 38.—Muddun Mohon Doss, defendant. 
--This appeal has reference only to the] 
bedgah 14 côttahsof land in Chuck Etbaree. 
The parties @dmit that the plaintiff is 
entitled to a declaratory decree to the effect 
that the.alienatfon is binding upon him dur- 
“ing the lifetime of Gour Monee atone, and 
that if he survive her, he will be entitled ` to 
succeed to the property. Such a declaration 
we acfordingly make. ` 

No. .29..—Raj Kishen, Madhub Chunder 
Banerjee, and others.—-The appeal as against 
these defendants is not pressed by the plead- 
ers for the- appellant, Itis dismissed with 
eosts and interest. ` 

No. 80.—Baboo Gopal., Lal Thakoor, de- 
fendant.—This appeal js not pressed., No 
act of waste on the part of Gout Monee ig 
shewn. ‘The appeal is dismissed with costs 
and interest, 

No, 31.—Bromo Moyee, “defendant —This 
appeal opens out the question of the extent 
of the share of Ram.Narain under the will 
‘of Mothoor Mohun and e alleged relin- 
quistment by Dya Moyee—points which 
have been disposed of by our decision in the 
appeal against defendant No. 3. The ap- 
peal is dismised with-costs and ibterest, 

No. 32.—Dya Moye Dossee, defendant.— 
The same remarks apply. Appeal dismissed 
with costs and interet. 

No. 33.—-Hulodhur Roy, defendant.—This 
appeal is abandoned, and is dismissed with ` 
costs and interest: ` 

No. 34.—~Prosonno* Moyee, “defendant. 
We concur With. the Principal Sudder Ameer 
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We think that this appeal must be dis- 
missed, for, even assuming that.the ongs lay ° 
upon the defendant to prove what lagd fell - 
‘within the exception, the Principal Sudder - 
- Ameen says that “the Ameen has filed his 
“report, from which it is fully clear and 
x established that the disputed land apper- 
“ tains to Mouzah Ramroygr am in the khood- 
‘4 Easht of the zemindar and in the posses- - 
" sion of the defendant, appellant.” If that 
a SEN 

report was. .admissible in evidence, there 
wag evidence on the part of the defend- 
ant to show that this land was in his 
possession and did belong to the khood-' 
kasht, of the zemindar. This was. the 
conclusion arrived at by the officer sent 
‘toe make a local investigation, and- his 
eeport is evidence,- 


But then it is said that the Principal 
Sudder Ameen ought not to have acted upon 
the report of the Ameen, inasmuch as the 
Ameen had attached to his report certain 


that the- plaintiff and his maternal grand- 
- mother Gour Monee are colluding to dè- 
prive this defendant, the heir of Iuckhee 
‘Narain, of her title to perform the -duties 
devolving on the shebait. of certain endowed 
‘Birniétur lands which were decreed to’ her 
father-in-law Luekhee*Narain. The SE 
is dismissed with costs and interest. « 
:“TThe. plaintiff, appellant, has asked this 
‘Count to remove Gour Monee from the pos- 
session which she Still enjoys of the remain- 
ing properties belonging o the estate of 
Ram Narain, and to appoint a receiver who 
will account to Gour Monee for.the profits 
during her life; but as no act of waste such 
as to threaten the destruction of the orpus 
of the estate has been established or ‘other 
sufficient caugg Shewn such as to justify the 
e interference of the Court, we cannot comply 
with his requgst. l 
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g - - The 28th June 1866, , documentary evidence which was admissible, ~ 
a whereas many of these papers were rejected 
S Present: e. e by the Principal Sudder Ameen as admis- 


sible.. The Principal Sudder Ameen has 
gone through several of the documents, and 
leas giyen good reasons for not considering 
them satisfactory. With regard to other 
documents and the parol evidence, the Prin- 
cipal Sudder Ameen has used an ambiguous 
| word, which means, as I understand, that 
they “ought not to be accepted.” “ Ought 
not to be accepted,” with reference to writ- 
ten documents, and to parol evidence, may 
have different meanings. With regard to 
documentary evidence, the words may mean _ 
that it is not legally admissible—as to parol 
evidence, that it is not ‘worthy of credit. 
We think that is the meaning of the Principal 
Sudder Ameen? and we have not been shown 
any document to which reference was made | 
by that expressfon which ought to have been 
admitted. 


If it were necessary, the case might be 
referred back to the Principal Sudder Ameen 
to, specify more ‘clearly what he means. 
But nothing has been shown to jnduce us 
to beligve that there is such an ambiguity -. 
in the expression of the Principal Sudder 
Ameen as to require us to send the case back, 

CG thus to contihue the litigation between 


É The Hon'ble Sir- Barnes KE Kt, ` 
Chief Justice, and the Hon’ble G. Loch, 
i Judge. 


«Evidence. ó 
® 
Case No. 2661 of 1865. 


- Special Appeal from a decision passed by 
Moulvie Anwar Ali, Prineipal Sudder 
Ameen of Tipperah, dated the \7th June 
1865, reversing a decision passed by 
Mobonshee Abdook' Khuluh, Moonsiff ki 
° Juggernath Diggee, dated the 30h July 
1864. . 


‘Rhea Kuree Chowdranee and others 
(Plaintiffs) Appellants, 


wl e 
versus CH 


, "Beercbunder Joobraj and others 
_ (Defendants) H i 


| Baboos Kali Mohun Doss and Sreenath: 


Banerjee fo” Appellants, 
he ‘parties and to cause further delay 


and expense without benefit ‘to either of 

they. Under these circumstances, it ops 
u Ought not to be accepted” ‘may have diffefent m e | pears to us that tlie judgment of the 
S ght not to be accep ay eàn- 

ings with reference to documentary evidence andto Principal Sudder Ameen must be “affirmed. 

parol evidence, l . With costs. 


_ Baboos Dwarkanath Mitter and Onoocool’ 
Chunder Mookerjee for Respondents.: - 
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~ The 28th June 1866. 
\ Pesem: l 


The Hon’ble Sir Barnes Peacock, Kt, Chief | The Hon’ble Sir Barnes 


Justice, and the Hontble G. Loch, Judge. 


Limitation—Section 14 
ZLI. 1793—Pendency of suit to set 


W- 


- aside Revenue Sale. ` l _ = & 


Case No. 3378 of 1865. : 

Special Appeal from: a decision Sg by 
Baboo Gunga Churn Shome, Pringipgl 
Sudder Ameen of Sarun, dated the 21st, 
August 1865, affirming a decision passed 
by Moulvie Furreedooddeen, Suddér 
Ameen of that District, déted the: 27th 
October 1862. 


. Munnoo Bebee ( Plaintiff) Appellant ~ 


Oerëug Zeg 
e ba 


Nundkishore Lall and others (Defendants) 
~ Respondents. ` 


Baboo Anund .Gopal Paulit for Appellant. 


Baboos Greesh Chunder Ghose and Deben- 
dro Narain Bose for Respondents., 


D 

The seme of a suit to set aside a Revenue ale is 
nót a legal reason, within the meaning of Section 14 
Kon Mag ITT, 1798, to support a plea of limitation, 


" Tue right to sue accrued when the pur- 
chase was made under the Revenue sale, and 
the opposite party could not have opposed 
the claim on the ground that a suit was 
pending to set aside the sale. The defend- 
ant was po party to that proceeding. We do 
not think that that suit is a legal reason 
within the meaning of Section 14 Regulation 
III of 1793. It certainly did not precly 
the plaintiff from obtaining redrégs if d 
bad a right, ‘The judgment of the Low 
Appellate Court is right, and is affirmed. d 
"costs. - . . 
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_ The 28th June, 1866. 


, `". Present: 


Peacock, KE, 
Chief Justice, and the Hon’ble G. gel 
* Judge. e 


A 


e + 


Maintenanco—Right of suit by wife 
against husband—Section 316 Gode 
SS? Criminal Procedure. 


= Case No. 3462 of 1865, 


Special. Appeal from a decision passed by 
. Moulvie Itruth Hossein, Principat, 
Sudder Ameen of Behar? dated the 12th 
September 1865, Uffirming a decision 
passed by Moonshee Ali Ahmed, Moon- 
sif of Aurungabad, ‘dated the 24sh 
Jely 1865. . 


e Lillah Gopee Nauth (Defendant) s 
~ o Appellant, 


° versus . y 


D BP 
Mussamut Jeetun Kooer (Plaintif P 
e Respondent. 


Baboo Roopnath Banerjee for Appellant. 


_Unnoda Persad Banerjee and 
Cider Madhub Ghose for Respondent. 


e Section 316 Code of Criminal Procedure does not bar 
a quit by a wife ee her Husbandefor maintenance. 
+ 


It -is not SEH that by the Hindoo 
Law a wife is not.entitled to have mainten- 
ance provided for her by har husband if he ° 
refuses to maintain her. But it is con- 
tended that, by’ virtue a the operation of 
Settjon 316 Act XXV o ‘1861, the plaintiff 
is baryed from suing her husband for main- 
tenance. It appears to us that Section 
316 does not deprive the wifa of any re- 
medy in the Civil Courts which she would 
otherwise, have had. ‘Therefore, it not 
being contended that the wife had no right 
to maintenance fromm her husband, we see 
no ground for disturbing the. judgment of 
d De Lower Appellate Court which. has 
fvardeg maintenance to- ber, The decree 
is affirmed with costs. ` ` l 


08 Civil... : 


‘The 29th June Ton; 8 


Present: ee 
The How ble*G, ‘Loch! and ° 
je. “Se Maépherson, Judges. ` 
` Soing Hindoo Family—Presumption 
.of joint property. e 


* Case No. 3612 of 1865. .. 


Special Appeal from a decision passed ‘by 
v the Judge of Moorshedabad, dated the 
. 22nd August 1865, modifying a decision 
: passed, by the Sudder® 
District, dated thé 29th ‘May 1865. 


, Gooroo Pershad Roy aŭd ovhers 
aa dere, EE : 


E Ger ' dë 
ebe erg ` 
wo .. Respendent. : 


Baboos. L uckhee Churn Bose and 
_Mohendro Lal Seal for Appellantss ` 


` Baboo- Umbika Churn Banerjee for 
l ` Respondent. ; e 


¿The rule of-Hindod Law in eases of joint family 
property (i.e: that if must be _presamed to be goint 
d plicable to a, case 

into the hands of 
third parties and.has been Zedeemed GE private purchase 


until proved\to be the contrary} is 
where the property, has passed. by sa 


by one of the formérjshareholders, $ 
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“| with his own funds, yet, as the proper 











Ameen of that 
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ioterest. in such“ ‘acquisitions. 2nd, That - 
‘even if plaintiff hag. purchased the property . e. 
was 
formerly fneestral, the other members of the’ 
joint family living in commensality hæve 
an Interest in it. 

-- The pleader for. the “special appellant gave 
up the second objection when pressed by the 
Court to support his allegation by the Hin- 
doo Law. On the first point, we find- that 
the family were originally joint in food, resi- 
denge, and business ; that the property in” 
question was ancestral ; that it was sold for 
the debts of some of the members of that 
family and re-purchased by the plaintiif, but 
whetiter from his own private funds or from 

other, resources belonging to the family has 

been found. The Judge. calls the plaint- 
e, purchase a private purchase, but we 
cannot from these words gather whether the 
J&dge intended to say that plaintiff purchased 
the property with his own money, or that 
he used the word “private” in contradis- 
tinction to the public sale in execution. As 
the family have all along been joint and they 
are till living in commensality, the pre- . 
sumption of Hindoo Law that the property: 
is Joint property does, we think, arise, unless 
peaintiff.can distinctly show that he has 


Tre facts NZ chse, as’ S found by the purchased it from his- own private funds. 


Jower ‘Court, ‘are Hat: the. property of certain 


judgment-debtors, Kisken Pershad Tewaree 
‘and Gooroo Pershad Tew Wee; es Adver- |. 


' tised for sale, Plaintiff put An a claim. AS 
being sole proprietor of thé dief Proper- 


ty, but" his application was rejected:; "Die 


Court executing the decree, holdin atthe 
property was joint family estate, order 
the rights and interests of the debtors to 
Sold in execution. 
urchased back* the pr operty from the aac- 
tion-purchaser, and claims to'be the sole pro- 
- ‘prietor, and brings this: action to establish 
his right. The Judge holds that, thé rule 
of Hindoo Law in cases of joint family 
property is quite irrelevantin a case where 
the property hasgpassed, as in this case, 
by sale into the hands of third paeties, 
Sud. bas been redeemed by privatg purchase 
by one of the former sharebolders. It then 
becomes, unitss shewn to the contrary, ‘his 
own frivate property, and he therefore gives 
a decree for the plaintiff and affirms the 
decision of the fir st Court. 
Two objections are ‘taken to this judg- 
mont: Ist, That, though the plaintiff bas 
‘acquired the property in his own name, "et, 
“by the presumption of Hinaoo Law, the 
members of a joint Hindoo famity have an 






* L 
D 


After the sale, ` nlainii 






We remand the case for a clear finding < on 
this point. 


- The 29th June 1866. 
SÉ 


The" Hon'ble H. V, Bayley and E. Jackson, 
Judges. 


Present: 


Lakheraj (Regumption or Geer 
of )—Limitation, ; 


ke 


‘Case No. 99 of 1866. l 


Special Appeal from a decision passed by 
the Judge of Midnapore, dated the 9th 
December 1865,. reversing a decision 
passed by the. Principal Sudder Ameen. 
of that District, dated the 15th August. 
‘1865. SR 


risteedhur Sawant and others Desendants 
Appellanis, oe ke, 
Vi 


A ° METSUS . Bice 
WI 


Romanath Rokhit (Plaintiff) Reipondini. 
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Mr. F. Dera aad Baboo CEET 
, $ + Chunder Mopherjee for Appellants. 


































“Tf it shall appear to any Court of Judi- 
“ature during the gourse of a trial, that 
o| grant for land to be’ held exempt from 
Baboo Dwarkanath Mitter and “Ashootosh &« the payment of revenue, dated prior to 

é Dhur for EE “the Ist December 1790, has been forged, 
“or that the name of the original grantee 
"bag been erased, and anyother ngme sub- 
“ stituted, or that any name not in the 
ge original grant has been insérfed, or thmt 
“the denomination of the tenure inethe 
“ original grant has been érased or altered, 
“or that the date of the ‘grant bas been 
.“ changed, or that the grant has been ante- 
“ dated, the grant shall be adjudged | null 
“and void, as far aś regards the exemption 
“of the land from the payment of revenue, 
“ and the land shall be subjected to the pay- 
“ment of revenue accordingfy,” - 


Act XIV of 1859 is the later Law. But 


still the proviso, Section 1 Clause’ 14 of it 
enacts -— 


“To suits by the SE of any land or 
“ by Ans person claiming under him for the 
“ resumption or assessment of any lakheraj or 
o rent-free land, the period of twelve yeas 
“ from the.timg when the title of the person 
IC claiming the right to resume and assess such 
‘í lands, or of seme person under whom he 
e claims, first accrued. Provided that, in 
“ estates permanently settled, no such suit,, 
“ although brought within twelve years from 
“ the me when the title of such person first 
“ accrued shall $e maintained if itis shewn 
“ that the land has been held lakheraj or 


“ rent-free from the period of the Permanent 
" Settlement,” 


A suit for the resumption or assessment of Inkheraj 
land is barred by limitation under the proviso to Clause 
14 Section 1 Act XIV of 1859, if the defendant skows | 
possession ag lakheraj before ‘Ist December 1790, unless 
the plaintiff can rebut that evidence by proving the 


land to be mâl by-payment of rent or otherwise. e 


THs was a suit to assess lands as hel? on 
-an invalid rent-free tenure, Both the lowef 
‘Courts decreed plaintifi’s suit. It is préssed 
upon us now in special appeal— 


I. That the burden of proof has been 
wrongly put upon defendant, special afpdél- 
lant, who alleges the lakhéraj title. 


II. That special appellant’s possession: 

* as proof of his title was not sufficiently eat. 

sidered, and that such possession since 1790- 
bars the plaintiffs suit. 


It appears that this case was renmnded 
with an order of the Judge that the burden 
of proof was to be put on plaintiff. Bus on 
the appeal by the plaintiff now before. 
us, the Judge (wrongly, it is pleaded) put: 
the burden of proof on defendant, saping h8 
was clearly in error in his .previous order. 
The Judge cited the decision of the Court, 
Sist May 1865, A. Forbes, Appellant, in 
support of his view. 


In respect to the appellant before us, the 
Judge records as follows :—‘* As regards the 
“ lands held by Sristeedhur Sawunt, he files 
“as his title an alleged sunnud of Mr. A. 
“« Young, the Secretary of the Bazee 
“ Zumeen Duftur, declaring certain lands 
“ aima chuck to be valid lakheraj. Now, 
“ respondent has had the opportunity (and 
" has elected not to take it) of showing that 
“ the lands in dispute -are fhe only- lands 
“covered by the sunnud, and, besides, that 
‘that sunnud is a manifest forgery. It 

“ purports to have been régistered by a Col- 
“ lector, Mr. Pearce, in 1795, but that 
“ registration is grossly ,misspelt, and Mr. 
“ Pearce’s name is written “ Puraed ;’’ afid 
‘ that re@istration purports to be confirmed 
tE bys Mr. A Eyeng” for “ A, Young” in 
vz 1764, or 31 years. before it was ever made 
* of all; and the Collector’s No. of Register 
“and that of the Bazee, Zumeen, Dufter: 
“ which never could correspond, are made 


- Now, with whatever reluctance to aid so 
gross a case of forgery as this on the Civil 
Side, still we have no doubt (bat, under the 
above proviso of Clause 14 Section 1 Act 
XIV of 1859, the defendant had ónly to 
show possession as Inkherd before 1790 to 
bar the plaintifs suit, unless the plaintiff 
could show, in order to rebut defendant’s 
evidence of possession as lakheraj ‘before 
1790, that rents bad bb collected from 


the Mand, or otherwise show it -to be 
mal. Pe 


> In this view, we remand this case to be 
re-tried witlb»reference to the above remarks ; 
that is, if defendant, on whom is this burden, 
can show’ possession before Ist December 
1790, and plaintiff cartnot rebut this evidence, - 
Gs , a e plaintiffs case must be dismissed as barred 
exactly to do so. by the absolute limitation provided ‘by the 
. Now, as to the forged EE Seen concluding proviso in Clause 1 Section 14 
i7 Refulation XIX of ae enacts as} Act XIV of.1859. Da 
follows — Remand accordingly. - . = 
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z -* The 30th June 1866. - Commissioner of Maunbhoom, dated the 


' js December 1865. .  , d'B 


l dÉ Present: GER ae 
‘The Hon'ble C. B. Trevor and G. Catapbell, HulodhureSungiree ec Aphellant, 
_ |, Judges. . 
: Ezamination of witnesses - — Day of i ee 
DN hearing. eas ` Gunesh Santhal and_ others’ GEN 
D “Case No. 343 of 1866. 5 6. . Respondents. l SA 
Application, for review of judgment passed Baboo Umbika Churn Banerjee for a 
on the 16th May 1865, in Spectat Appeal Appellant. ` l 


, No. 3395 of 1864. .. 


-Ranee Oojulla Koomaree Dijane Debia 
(Plaintiff) Petitioner, 


Mo. '‘E..Twidale and. Baboo GR 
` Chunder Hookerjee for Respondents». ` 


SG, An appeal, on (he allegation of want of consent of 
SC VETSUS, pare ue from-the order of a Lower Court, under Stes 


Cholam Mostafa Khan alias Modhoo, Khan SE Dee of Civil hele and directin ga private - 
x and others (Defendants) Opposite party... awar 7 arbitration to be filed and enforce 


_  Baboo Kishen Sueca Mookherjee for ` 
í SÉ Petitioner. 
Mr. R. E. Twidale and Baba Onookool 
, Chunder Mookerjee for Opposite party. 
Where a day has been fixed for hearing the witnesses, 


© 
ite Jakon J.—Turs was a` case in which 
an application ‘was made under Section 327 
of the Code of Civil Procedure to file’ and . 
to enforce a private award. The defendant ` 
being called upon to show cause why (he 
award should not be filed under that Section; 
waiting for Tt dey oee GE came on and alleged that he had-not consent- 
0g the ground that no. amount of witnesses ae be|ed to the arbitration. ‘The Court of first . 
EE, -< s instance enquired -into that matter and 
- THe Court which tried this case. actad decided that the parties had consented, and _. 
illegally. in disposing of it before the day | accordingly directed that the award should 
appointed for hearing the plaintiffs witnesses, | b filed and enforced. On appeal to the 
on the ground that it was not. likely "to Judicial Commissioner, that officer held that 
believe them. There might-have been very | no ‘appeal lay under the Section cited, and, 
. good ground for refusing go adjourn the case} he consequently rejected’ the appeal. From | 
beyond a day once fixed, but after a ër had | that decision, a special appeal is now prefer- 
been appointed ‘for hearing the evidence, tò | red. In a case. arising under the same 
decide the case without waiting for that day, | Section before Mr. Justice Steer and myself, 
in thé absence of" the witnesses, was "egal" on the 7th January 1864, it was held that 
“to a degree which much sur prises us in our anvappeal in such cases would lie, and in 


` Court. The case is remanded to the first | that case the appeal was entertained and the 





‘Court for re-trial. That the Judicial Com- | award was actually set aside. In a more 
missioner should have set forth the doctring | recent enge before the first Bench of this 
that it was right td decide without waitjng | Court, when the Chief’ Justice and myself 
" for the witnesses, because’ - no amount of were ‘present, *vhere a private award had 
-witnesses would§ be believed, is especially been filed by the order of the Principal 
` surprising.” - -| Sudder Ameen of Moorshedabad, a regular -> 
` appeal was preferred to this Court, and on 
the hearing of that appeal, the Court. being 
d of opinion that no defect of law was appa- 
rent on the face of the award, and no im- 
pr@per conduct having been attributed to the > 
arbitrators, and there being no allegation -of 
want of consent of parties, that appeal was 
dismissed and the decision below was. affirm- 
ed. ae e 


“The right of appeal, therefore, of palei 
na case like the present has- been affirmed 
by giecisions of this ‘Court. It appears to 
me, ` therefore, that the Judicial Commis- 
sioner was -wrong | and that Vor cake EE 


N 
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‘The 30th June 1866. | <° 
Present: Ca e 
-The` Hon’hje L. S. Jackson and Kë 
ï MEI, Judges. F 
` Appeal — Arbitration. ' 
R Case No. 978 of 1866. 


‘Special Appeal from a decision passed by 
‘the Judicial Commissioner of - Chota 

* Nagpore, dated the 17th January 1866, 
d EE a decision ee ia the Deputy 
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to be remanded to him for investigation on 

ei" its marits,—that is, to ‘enquire whether’ the 

appellnt had actually consented, and sub- 

mitted to the arbitration. ` 

Markby, J.—I understand that it is the 

established practice of*this-Court to receive 

` such appeals, and I therefore think that: this 
appeal ought also to be received. 





The 2nd July 1866. à 
Present : 

The Hon’ble F. B. Kemp and W. S. Seton- 
Karr, Judges. 


FHindoo Law of Inhoritance—Widowe 


 — Brother—Limitation-—Possession 
as Trustee. e 


Case No. 852 of 1866. 


Special Appeal from a ege passed by 
the Deputy Commissioner of Kamroop, 
' dated the 28th December 1865, affirming 


‘a decision passed An the Moonsiff of V 


that District, dated the 21st “August 
1865. | | 


_ Chunder Kant Surmah and others 
WEE Appellants, 


versus 


Bungshee Deb Surmah (Plaintiff) 
Respondent., 


Baboo Motee Lal Mookerjee for 
Aphelia l 


Baboo.Luleet Chunder Sein for 
Respondent,» 


, ett to the Daya Bhaga, a Hindoo widow isthe 


heiress of her husband in preference‘to his brother. 
- Possession as a trustee for a brother's widow is not 
adverse possession against her, 


‘Tris was a suit for confirmation of the 
title ofthe plaintiff to be administrator of 
the estate of Ram Kant, deceaged, under a 
deed dated the 15th Bysack 1272 B. S. 
He is opposed by the widow of the elder 
brother of the said Ram .Kant,. who aver 
" that the property was the self-acquir ed pfo 
perty of her husband, and that she ig his 
legal heiress. There is a further plea Tha 


7 ehe hag adopted a son, but this avérment | 


‘was held by both Courts to be not proved: 


SZ e 


The Deputy Commissioner of Kamroop 


‘held that, according (o Hindoo Law, the 


special: appellant, the widow, would not 
inherit the estate of ber deceased husband, 
and was only entitled to have maintenance ; 
further, that the special respondent’s grant- 
dr, or Ram Kant, had been ig adverse 
possession of the property in dispute for . 
moree than thirty. years, The suit was 
therefore decreed. š 
The Deputy Commissioner is ` clearly 
wrong in his law. The case is governed 
by the law as laid down in the Daya Binga, 
aud the widow is clearly the heiress of her 
deceased husband in preference to hig bro- 
ther. «The Deputy Commissioner has also 
omitted to try whether the property was the 


joint property of the two*krothers, Jopra 


Gossain and Ram Kang, or the self-acquired 
property of the former, If the property 
was 3 joint, Ram Kant could Only alienate a 
moiety ; if separate, he had no title what- 
ever $o ite The fact ‘of Ram Kant being 
in possession for 380 years has nothing to 
do with the question of the .special appel- 
las title P for that possession, if the pro- 
| perty was join@, was that of a trustee for the 
widow of his brother, and was not adverse. 
The. case fs therefore remanded for 


*re-trial with reference to these remarks. 


Costs to follow the result. 
2 e 
| The 8rd July 1866. 
Praten : | 


The Hon’ble Sir Barnes Peacock, Kt., Chief 


° Justice, and the Hop ble H. V. Bayley, 


. “Judge. $ 3 i $ 


Á e 
Appeal (Reversal of décree on plea of 


limitation and remand for trial on . 
merits)—Lqcal Investigation (by 
DProonsifi’s ‘Sheristedar)—Grounds 
of Lët . 


Cast No. 1930 of 18635. 


Special yes from ¢ a SEN passed by 
ir, M. A. G. Bhawe, Judge of Sylhet, 
dated the deg April 1865, ‘affirming a 
decision passed by- the Principal Sudder 

* Amegn: of. that District, dated the 28rd 
“Deéembér 1864. eG oes A 


ta 


bd ` e 


Ki 


- 


A 


ee 


62. Civil `- - THE WEEKLY REPORTER. . Rulings. * (Vol. VI. 


D 








- Mahomed Anjob..and others (Plaintiffs) appointed , the Sheristadar in his place to 







































Appellants, . e | make the local investigation, The jie wl 
WS: SE dealt with the evidence in appeal, and gfirm+ 
versus” ed the decision of the Principal Sudder 

Ameen: ° 


The case is now specially appealed to us, 
and one of the grounds of appeal is that 
the order of remand by the Judge on the 
first appeal was not carried out, the Moonsiff 
who was directed to make the investigation 
personally not having done so, and that 
thee Judge had no power, after his. decree 
yemnandiog the case, to authorize the Moon- 
siff to appoint any other officer ; that it was 
at all events illegal to appoint the Sherista- 
dar t8 make a local investigation ; and that 
the judgments of both the lower Courts were 
illegal, inasmuch as they were passed upor 
the report of an officer ‘who was legally 
incompetent to conduct the local investiga- , 
tion. There was also another ground’ of 
appeal, thatethe order of remand--by the 
Judge upon the first appeal was clearly . - 
illegal, and that it was not warranted by 
Section 351 Act VIII of 1859, inasmuch ag 
. the Court of first instance had not disposed 
of the case upon a preliminary point so as 
to exclude evidence of any fact material to. 
the inyestigation of the case, and that the 
subsequent proceedings must be treated as 
nullities. 

The contention is that the report of the 
Sheristadar must be treated as a nullity, and 
that the lower Courts were wrong in re- 
ferring toit. But it is contended by the 
respondent that, even if the Judge was 
wrong in remanding the case in the first © 
appeal, an appeal ought to have been pre- . .. 
ferred against the decree by which it -was 
remanded. In answer to that argument, if: ` 
was contended .by the appellant that au 
appeal would not lie against that order of 
the Judge under Section 363 Act VIII 
of 1859. e. : 

_ Section 363 enacts: “No appeal shall 
“lie from any order -passed in the course 
“of a suit and relating thereto prior to 
© decree, but if the decree be appealed against, 
“ eng error, defect, or irregularity in any 
“ auch, order affecting the merits of the case 
or the jurisdiction of the Court, may -be 
‘set forth ‘as a ground of objection in thé 
“ memorandum of appeal.” a 

“It appears to me quite clear that, when the 
Jgdge of the first appeal reversed the first 
decision of De Principal Sudder Ameen and 
remanded the case to be re-tried, and ordered 
a new local investigation to be condgcted by’ 
the Moonsiff, that.was a decree, of the Judge 


Gouripershaud Shaw and others (Defend- 
SC ZE ants) Respondents. 


- Mr. R. T. Allancand Baboo Anund Chun- 
© . der Ghosal for Appellants. $ 


a e 
Baboo Dwarkanath. Mitter for Respondents. 


. ` L 

Quere.—Whether, when a Lower Appellate Court 
reverses a decree of a Lower Court onthe plea of limita- 
tion, and remands the case to be tried upon the merxs, 
pave pant is an order prior to decree, from which -no. 
appeal will lie. BS SE 
The Judge reversed the decision of the Principal 
Sudder ‘Ameen and ordered a remand and a fresh local 
- investigation by the Moonsiff. The Moonsiff, -being 
unable to go hims@if, was subsequently authorized by the 
Judge to appoint a suitable eofficer, and he accordingly 
appointed his Sheristadar to conduct the investigation. 
The Principal Stdder Ameen acted upon the report of 
the Sheristadar, and on appeal to the Judge, the plaintiff 
objected to the report on the ground of -partiality. : 
Hep that he could not now object to the report op the 
grofind that the Judge had no authority to remand 
the case, or that the Moonsiff had no authorit} to sub- 
d pee the Sheristadar for himself, or that the report ` 
of the Sheristadat was invalid and illegal. Wi 


` Peacock, C. J. ( Bayley J., concurring).— 
Tars was a case which invobved 2 question 
of boundary brought in the first instanca 
‘before the Principal Sudder Ameen. An 
appeal was preferred to the Civil. Judge. 
The case on. the first trial’was referged for 
local investigation, to an Ameen, The Civil 
- Judge thought that the Ameen’s report 
was unsatisfactory ; he reversed the decision 
of the Principal Sudder Ameen, and remand- 
ed the case, directing that a local investigation 
-` should be made be the Moonsiff of a par- 
ticular district, in person, The Moonsiff 
afterwards seat in*a Perwannah, stating 
that he had a large amount of busihess op 
his file, and thatehe would not be able to 
make a report within a reasonable time, 
aud he asked. permission of the Judge that 
Je mightcbe relieved from conducting the 
investigation, The Judge“directed that, if, 
he should be unable to conduct the iny ésti- 
“gation himself, he.should appoint a-spitable 
officer to do so. The case was c8nsequently 
referred to the Moonsiff’s ' Sheristadar, who 
condeicted the second’ local “investigation. 
The result of that{nvestigation was brought 
Before the Principal? Sudder Ameen, and 
he deéided against the plaintiff. The plaint- 
“iff then preferred an appeal to the Zillah 
Judge, but he did not then object to ‘the 
former decision, of the Judge remanding the. 
case, or to the fact of the Moonsiff’s having 
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which might have -been appealed against. 
It wgs not an-interlocutory order prior‘to 
decry but it was an actual decrge of the 
Judge disposing of the case, -so much so, 
that the case could not come back again. to 
the Judge until the Principal Sudder Ameen 
had made a second decision. It is. clear 
that the Judge could not upon appeal reverse 
the decision of the Principal Sudder Ameen 
by an order prior to decree ; it could onl 
be by a decree of the Judge in appeal that 
the decree of the Principal Sudder Anfeen 
could be reversed: S 

Section 349 of the Procedure Act says : 
“The Appellate Court, after hearing the 
“appeal, shall proceed- to give its judgment 
. “in the manner hereinbefore prescribed for 
“giving judgment in Oourts of original, 
“ jurisdiction.” 

Section 350: “The judgment may be for 
“ confirming or reversing or modifying the 
“ decree of the lower Court ;’’ dnd the Appel- 
late Court has power in certain cases to 
remand the case. _ " 

Now, it is clear that, when (be Judge 
reversed the decision of the Principal Sud- 
der Ameen and-ordered a remand and -a 
fresh local investigation, there-.was clearly 
a judgment and decree reversing a decree 
of the’ Principal- Sudder Ameen, and such 
judgment and decree cannot in any sense of 
the words of Section 363 Act VIII of 1859 
be said to-be “an order passed in the course 
of a suit and relating to the suit prior to 
decree.” It appears to me, therefore, that 
the judgment of the Judge upon the first 
appeal, if erroneous in law, might have been 
appealed to this Court. Some cases were 
referred to in the course of argument, in 
‘one of which if was, I think, said- that 
Justices Norman, Kemp, and E. Jackson 
had held that, where a Civil “J udge reverses 
a decree of a Principal Sudder Ameen upon 
a plea of limitation and remands the case 
to be tried upoñ the. merits, such decision 
isan order prior to decree. If that state- 
ment is correct, I think it is’ authority 
to show that the remand in this case was 
an order prior to decree. But E cannot fe, 
self agrée in such a construction,eand if 
this case depended solely upon the determina- 
tion of that question, I think the point ought 
to be referred to be a Full Bench.. But I do 
uot think that this case depends ypon tha 
question alone. The Priucipal’ Sudder 






















from “that decision of the Principal Sudder 
Ameen to the Judge, and he did not in any 
of his* grounds of! appeal object that the 
remand by the Judge’on the first appeal was 
illegal, ‘or that the report of the Sheristadar 
was contrary to law. He objected to the 
report~ merely upone the ground, that the 
local enqiry was conducted with partiality 
by the Sheristadar, but he neyer took any 
objection to the report’ upon the grpund 
now get up, viz. (1). that the Judge had no 
authority to rem&and the case, and (2) that 
the Moonsiff had no authority to substitute 
the Sheristadar for himself. Are we then to 
say that the Judge was wrong in not*hold- 
ing that the report of the Sheristadar was 
a nullity upon the grounds now- contend- 
ed for, when neither of thd$q grounds wera 
ever taken in the grounds of appeal to the 
Judge, but a different ground of objection, 
viz. partiality of the Sheristadar, was alone 
taken ? ; , w 

Seption 372 of. Act 8 of. 1859 enacts that, 
“ unless otherwise provided by any Law for 
“the time being in force, a special -appeal 
“shall ‘lie to the Sudder Court from all 
“ decisions paed in Regular Appeal by the 
“ Courts subordinate to the Sudder Court, 
‘on the gronfd of the decision being con- 
Sr trary to some law or usage having the 
“ force of law, or of a substantial error or 
“ defect in Jaw in whe procedure or investi- 
“ gatiĝn of the cage which may have pro- 
“ duced error or defect in the decision of 
“the case upon the merits, and on no other 
“oround.” It is not contended in this case 
that the “decision of the Judge was contrary 
to law ; he simply finds that the land was 
not situated within the plaintiff's boundaries. 
That is a question of fact, and not a question 
ofelawe Then was there an’error or eg 
in law in the procedure or investigation o 
the case? Wecannot says that the Lower 
Appellate Court was „wrong in referring to 
the report ag evidence, when*the only objec- 
tion taken, to the report in the grounds of 
“appeal to him was one face viz. partiality of 
thé Sheristadar, and not one of law, such as 
the tw objections which are now takei to 
the report. ` fe 

I have now only to refer to S&ction 334 to 
show that there was no error in law of the 
part of the Judge in not reversing the dg- 
cision of the Principal Sudder Ameen upon 
the, ground that he had acted upon a report 


Ameen acted upon the report made by the | which was invalid and illegal for the objec- 
Sheristadar upon tke local investigation tions now made to it. The.objection in the 
enade after the remand, and upon the other | grounds*of‘appeal to the Judge was partiality 
evidence in the case. The plaintiff. appealed_| ou the part of the Sheristadar. The Judge . 
oO B. 
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was right in not raising other objections, and 
he was clearly not bpund to enter into ary 
other objections than those which . were 
made by the grounds of appeal. 

— Section 334 says :—“ The memorandum of |” 
appeal shall set forth concisely, and under 
e distineteheads, the grounds of objection fo 
X the decision appealed against, without any 
“argument. or narrative, and such grounds 
“shell be" numbered consecutively. The 
“ appellant shall not, without leave of the 
“Court, urge or be hear@ in support of any 
“ other ‘ground of objection.” 

If the appellant thought that his grounds 
of appeal in the memor randum filed with the 
Judge were not sufficient, he mighé have 
applied to the Judge to allow him: to be 
heard upon thg Sbjections now urged before 
this Court; but he „did not do so, nor did 
he ever make he objections upon which he 
now relies previously to his appealing to 
‘this Court. He cannot ask this Court to 
reyerse the decision of the Judge becayse he 
did not reverse the decision of the Brincipal 
_ Qadder Ameen for grounds which were 
‘never mentioned in the appeal t8 the Judge, 
nor ever brought to his notic®. 

The decision of the lower Court must 
be affirmed with costs. - 


ES Sreenauth Doss and Kishen Dyal Dyal. 
Roy for Appellanf. 







































Baboo Önovcool Chunder Mookerjee E 
Respondent. 


ts & , mit for SE of possession and declarg 
tion’ of title, a decree cannot be given to the plaintiff 
without a clear finding’ that the plaintiff was in posses- 
sion of the land in dispute. 

When a Lower Court dismisses a suit on the ground 

at the documents on which the plaintiff based his 
title were not authentic and genuine, it is incumbent on 
the Bower Appellate Court, before giving the plaintiff a 
decree; to find whether the documents in question.were 
authentic and genuine, 


Jackson, J., (Markby, J., SE 
Ir appears to me that the decision of the 
Lewer Appellate Court in this case ought to 
ebo ‘set aside by reason of a substantial defect 
in law inthe investigation of the case which: 
has produced a defect in the decision of the e 
case upon the merits. : 

Firstly, bechuse the Lower Appellate Cour t 
has omitted to find whether or not the 
plaintif was in possession. of the land: in 
dispute. The suit was one for confirmation ` 
of ptssession and declaration of title. The 
cause of action must have been something 
which either disturbed or threatened the 
possesston which the plaintiff said was in 
him, and the declaration of title would simply 
be an accompaniment’ to the confirmation 
of possession. The plaintiff would have to 
prove the case which he had set up, and if 
the Court-found, on enquiring into the case, 
that there was no possession, it could not 
give a decree confirming possession. Now, 
the first Court (the Court of the Sudder 
Ameen) distinctly found that the plaintiff 
was not and had not been in the possession 
of the disputed land.. For that, among other 
reasons, it dismissed the suit, The Lower 
Appellate Court, without recording any find- 
ing upon that, point, merely finding that 
title existed, gave the plaintiff a decree. 

Secondly, one of the main grounds on 
which the Sudder Ameen dismissed the suit 
was that he found the documents on which 
the plaintiff based his title were not authen-. 
tif and genuine documents. The Priucipal 
Suddew Ameen in his decision stafes: rz It 
appears that the said‘ mouroseé on the part 





The 8rd July 1866. © 


Present : 


Judges 


, Judgment of Lower Appellate Court 
(reversing, that, of Lower Court)+ 
"e Suit for confirmation of possession 
and deciaration of titleo—Proof of 
possession—Documentary evidence. 


Case No. 2701 of 1865. 


the Principa "Sudder Ameen of Daeca, 
. dated the 11th. August 1865, reversing a 
decision passed by the Sudder Ameen of 
that District, dated the 31st August 


Ve ° | of: the plaintiff has been clearly proved bg: 
€ Shibchunder Bhuttacharjeo REES the documentary evidence from 5 to 17, and 
Appellant, hat the gvidence of the witnesses cited by 

2 ba $ . Wtlfe plaintiff has supported the same.” But. - 
versus de referring to the original Bengallee decision of 


th rincipal Sudder Ameen, it is quite clear 
he- means that the title of the pmintiff ig 
=| proved by the documentary EESEEES E that 


d wn Tara Chowdrain (Plaintif) Repo 
ent. 
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‘the same matter (that “is to-say, plaintifs- - `" ~The 3rd July 1866. 
* title) is further proved by the-evidence of the ° 9 - ©: +, 
ich That, it seems to me is merely | "et ` ` Present: 
a declaration by the Principal Sudder Ameen 


tĦat the documents which -the plaintiff has | The Hon’ble L. S. Jackson and W. Markby, 
- filed. in this case, do, if they- are proved and, >` > ' Judges. S 

if they are believed to be genuine and aùthen- "e . oh - * æ, o 

tic, establish a title’ in him. ` Ho seems | Witnesses—Refusal of Court to en- 
entirely to give the- go-by to that question) force attendance of parties as— 


which had occupied the attention of (el Reasons for. S e 
Sudder Ameen, namely, whether those doct- ` GE, S 
ments were really. genuine or not. ` ar : Case Qo. EE EES 


The judgment of the Appellate Court, | Special Appeal from a decision passed by 
under Section 359 of the Code of Civil Pro-| "Ge Judge of Alidnapoor, dated the, 29th 
cedure, must ‘‘contain the point or points June 1865, affirming a decision passed 
for determination, the decision thereupon, and | by Me. Moonsiff of that District, dated 
the reasons for the‘decision.” It cantot bel the 27th February 1865. , 
doubted that one of the points in this casgi ., DEES = 

(and à point of SE GE importance) was Siddhessurree Debia (Defendant) Appellant, 
* whether the documents which the plaint#f| ` ge 
` had filed were what he asserted them to be, e l 
, or were what the Sudder Ameen had held { ` ` Denobundhoo Koondoo (Plaintiff) `. ` 

Era be—spurious and unproven, docu- i Respondent. S 


If it appeared to me that the Principal Süd- 
der Ameen had in any manner, however super- 
ficial, ôr- for reasons however unsatisfactory, | ` ` deg - dë 
decided as a matter of fact that those dach _Baboos. Nibnadhub Sein and oe 
ments really were what they purported to be, Chunder Bose for Respondent. 
re ac mL that they bore the signatures It ig not incumbent on a Court to give detuiled legal 
of, and were executed by, the persons by | reasons “for its refusal*to comply with an application to 
whom they purported to be executed, and that | enforce@he attendance of a party to a suit as a witness. 
they were genuine and authentie-documents ;| ` ae 
and if he had then gone on to say that those Jackson, J. erte dE SE EE 
„documents, being genuine, substantiated the | Appears to me that the. SE d Zoe e 
plaintiff’s title, I should be compelled to say appeal which has been KS Dy, ne CR 
that we had no further authority to question appellant's vakeel has no We a dë ) de 
that finding. It would not be-for us to prefer ground is that the Court o ee Gs 
the decision of the Court of first instance on efused to summon, on his app e tho 
the ground that it was more complete, more ign for eg Greef ec Seelen 
satisfactory, or lucid than the deci- | im the case, and that th ower l 

, e ie Court has affirmed that refusal. He objects 


sion of the Lower Appellate Court; but we 
` should have to accept its finding on a question that the first Court gave no legal reasons for 
l its refusal. It seems to meethat it is not 


of fact. But, as I have said, this matter has |! |! 

been entirely overlooked by the Principal incumbent on a Court to give legal reasons 
Sudder Ameen. I therefore think’ that on this | {if by that is méant detailed legal ‘reasons 
point, and also the point firet mentioned, the such gs to-satisfy the mind of the applicant) 
Court below ‘must find anew. I think tleat| for its,refusal to comply with such an 
the case ought to be remitted to the Principal application, because Section 162 of the Code 
Sudder Ameen in. order that he may find lef Civil Procedure expressly saya that, “if 
specifically upon these points. “He will 4 “any party to a suit shall require to en- 


~ VETSUS — 


Raboo Oprokash Chunder Mookerjee fot 
"e + Appellant. 


bear in mind the necessity of finding not only “force the attendance df any other party 
whether the documents in question wete.| “ thereto as a witness,*he shall, by himself 
authentic and genuine, but. also, ‘in “the cage’ “or his pleader, mak& a special application 
of each document, whether it was properly | “ to tho Court for, an order. requiring, tha 
evidence in the case. Having found ugon # attendance of the party, and; shall show, 
these two points, he will re-consider the |“ fo the gatisfaction of the Court, sufficient 
“ grounds in support of such application ; 


Whole ‘case and pass such decree as justice | “ gro cation ; 
i j 1 otherwise a summons shall not be issued. 


demands, 
BS a e R A 
$ 
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Now, when the first Court refased to sum- 
mon the plaintiff at the defendant’s request, 
we must infer, I think, that sufficient grounds 
had not been shown to the satisfaction of the 
Court in support of that application. The 
Judge, in noticing the circumstance, says, 
it seems to me reasonably enough, that the 
plaintiff sued upon a kubala or Bill of Sale, 
which he alleged had been executed by the 
other parties ; that the plaint in which the 
kubala was set upthad been verified, accord- 
ing to lgw, and having *so verified, the 
plaintiff, if it should appear that he had 
knowingly put forth any statement whieh 
was-false or which he did not believe to be 
true, was liable to all the penalties with 
which perjury is visited. That being the 
case, it does np? appear what good purpose 
would have been angwered by summoning 
the plaintiffexcept merely harassment and 
annoyance. Ý think, therefore, that the de- 
cision of the Lower Appellate Court should 
be,affirmed with costs, 





The 3rd July 1966. 
Present: 


The Hon’ble L. S. Jackson and W. Markby, 
Judges. 


Parties to a suit—Pleading. 
Case No. 3083 of 1865. e 


Special Appeal from a decision passed by 
Mr. C. S. Belli, Judge of Rajshahye, 
dated the Blst July 1865, reversing a 
decision of Mr. W. Wright, Principal 
Sudder Ameen of Pubna, dated the 16th 
September 1864. 


Kristo Gopal Shaha (Plaintiff) Appellant, 
" versus * i 


Kasheenauth Shaha and another (Defendants) 
Respondents. 


Baboo Toolsee Doss Seal for Appellant. 


Baboos Chundey Madhu? Ghose, Gree] 
Sunker Mozoomdar, and issen Chuhder 
Chuckerbutty for Respondents. > 


A person cannot at one time set himself up as a sub- 
stantial partyin a suit, contesting it in both the Loweg 
Cours on the merits, and then turn gound and say in 
special appeal that he has nothing to do weit it and has 

peen unnecessarily brought in. 


Jackson, J. (Markbg, J., concurring).—Ir 
appears to me that this appeal 
be sustained any more than Special Appeal 
No. 3003. The real issue in the case before 
the Principal Sudder Ameen was whether a 
purchase of a certain property°made in the 
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name of Goluck Shaha had: been made for 
his benefit or for the benefit of Kasheg and 
Bharat Shaha, the defendants, who hefd the 
title-deeds. ‘That issue was raised by Sree- 
kisto, who affirmed that he had purchased by 
a private conveyances Goluck’s rights, but 
that he found the defendants in possession. 
Incidentally it came out that Goluck’s rights, 
whatever they then were, had lately been 
E at a sale in execution of a decree 
y Kristo Gopal, the present special ap- 
pelfant. The Court therefore thought it 
Might to suggest to the plaintiff to make 
Kristo Gopal a co-defendant, Perhaps, in 
reality, it would have been more convenient 
and more logical if he had been made a co- 
plaintiff, because the question being between 
Goluck on the one side and Bharut and 
Kashee on the other, there was no question 
t that time before the Court between the 
actual plaintiff Sreekisto and Kristo Gopal, 
although a question might afterwards arise in 
the event of Sreekisto succeeding in his 
suit. In any view of the case, it does not 
appear to me to have been necessary to bring 
Kristo Gopal into the suit. However, when 
once brought in, he seems to have taken the 
most active part in the proceedings. He put 
fn a statement in which he combated with all 
his power the title of his co-defendants 
Kashee and Bharut. He maintained that 
they were persons without means, mere ser- 
vants, who could not possibly have made 
this purchase, and in every way controverted: 
their rights. The suit was dismissed by the 
Court of first instance, but on grounds affect- 
ing the alleged purchase by Sreekisto, and 
consequently highly favorable to the special 
appellant Kristo Gopal. Sreekisto had 
appealed from that decision to the Zillah 
Judge ; and Kashee and Bharut, the actual 
defendants, fund or fancied themselves in 
this position that, if Sreekisto succeeded in 
procuring the judgment ofthe first Court to ` 
be set aside as far as it related to his purchase, 
their title would be in jeopardy and they 
would be liable to be turned out of possession 
of the property. , They therefore also ap- 
paled, making Goluck and Kristo Gopal co- 
respondents. The reason for that apparently 
was that, ap by the decision of the lower 
Court Kristo Gopal was declared to be the re- 
presentative of Goluck’s rights, Kristo Gopal 


: was likely to get the benefit of the decision 


in favor of Goluck. If Kristo Gopal had 
objected to be brought into the proceedings, 
an considered that the appeal was one 
which the defendants had no right eto bring, 
it was his business then either not to appear: 


a ® 
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asa EE or to have objected whelly 
to taking part in- the proceedings, on the 
pech tl that the appeal ought, not to bave 
been Brought and that the-case wab not pro- 
perly before the Court. Instead of that, he 
appears there, as in the Court of firat in- 
stance, to have fought the whole case ‘out. 

He now comes up “her e; asking that the de- 
cision, so far as it affects him, should be set 
aside, and that he should be allowed his’ 
costs. $ 

It appears to me that he i is too late. eHe 
cannot at one time set himself up as a sub» 
stantial party in the suit, contesting it on 
the merits ; and then turn round and say that 
he has nothing to do with it and has beën un- 
necessarily brought in, The decision of de 
Lower Appellate Court was quite right and_ 
should be affirmed with costs. 

I should observe that the case in 1 Weekly 
Reporter, p. 51,-appears to me to stand dn 
somewhat different grounds fram -the present 
case, 

+ 


The 3rd July 1866. 


Present: š 

The Hon’ble L. S. Jackson and W. Markby, 
Judges.. 

 Pieaderg (Misconduct. BETEN 
` of case. 


Case No. 3518 of 1865. 
Special Appeal from a decision passed by 


the Judge of Sylhet, dated the 9th}. 


September 1865, affirming a decision 
passed by the Moonsiff of Kechoogunge, 
dated the 26th June 1865. 


Lal Chand Doss and other o, (Defendants) 
Appellants, , 


Versus 


" Shakeer Mahomed and others (Plaintifs) 
Respondents. 


Baboo Rajender Nath Bose for Appellants. 


Babgo: Gr eesh Chunder .Ghose for i 
Respondents. 


A Judge may refuse to hear a pleadet further on the: 
ground of misconduct. But, instead: of adding to: bis 
order refusing to hear the pleade», an order dismissing, 
the case with gosts; he ought to E of the case .on 
the merits. 

_ We are quite clear that the J adge was 
right i in refusing to hear the pleaders furtger, 
and thaé was the sole ground of special 
Appen) taken. in the petition. But the 


~ 
L 
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special’ appellant’s vakeel now asks the 
Court to allow him to add another ground 
of special appeal, and*the Court has thought 
it proper to comply with the request. The 
ground is that the Court below ought not 


to have dismissed the special appeal by 


reason of the misconduct ` of the pleaders, 
but should have decided ‘the appéal on its 
merits, 

It appears to us that. this ground of special 
appeal is valid. The pleaders who appear ed 
in the Lower Appellate Court for the appel- 
lant no doubt behaved in an improper and - 
irregular ` manner. The Judge was compe- 
tent. to refuse to hear them further,» and 
might „havọ dealt with them according’ to 
law" in consequence of that misconduct. 
But as he had the appeal before him and 
" had no doubt heard all the 4rguments that 
were urged and all the points that srose upon 
the appeal, he ought to have d&posed of the 
appeal on its merits, and not have added ta 
his order refusing to hear the pleaders 
furthtr, e22 order dismissing the case with 
costs, 

Phe decision of the Judge is reversed, 
and the case remanded to him to be decided 
on its merits, but without costs. 


9 
The 3rd July 18686, 
P Present: 
The Hon’ble L. §. Jackson and W. ai 
Judges. 
Relinquishment of land (by aaa. 
Case No, 8584 of 1865. 


Special Appeal from a decision passed by 
e the Principal. Sudder Ameen of Dacca, 
dated the 21st August 1865, reversi 
a decision passed by the Moonsiff ‘of 

Bhanga, dated the 24th March 1865. 


E uddeen (Plaintiff d Appellant, 


"` wersus 
e Mahomed Aland othe (Defendants) 
e ‘ Respondents. 


Babob Daorga Doss Dutt for Appellant. | 
No one for Respondents. 


. When a cultivating ryot goes away from thg land 


which he has oceupied, and neither cultivates nor pays 
rent for it, ho has wholly relinquished the land, The 
relinquishment need not bg i® writing. , 

Ir appears to us “perfectly clear that the 
decision of the -Lower Appellate Court is 
wrong. The Moonsiff found as a matter of 
fa&t, and,his finding appears to. be affirmed by 
ithe Principal -Sudder Ameen, that the.defend- 


e. . e 
S 


e _ 
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ants, although they had previously held a 
‘jote of the lands in dispute, had, some 
years before the plaintiff entered on gecupa- 
tion of it, run away (as it is called), and had 
in fact ceased to occupy the lands. 

The Principal Sudder Ameen seems to 
assume that the defendants had some transs 
ferable title in the jote which could not 
Be, voided unless they gave a resignation or 
relinquishmént of it in writing, ` ` 

e can see no ground for this opinion. 
On the contrary, it appearsto us to be the 
low bere, ms in every other country, that 
when a cultivating ryot goes away from the 
Jand which he has occupied, and neither 





cultivates nor pays rent for it, he has 
wholly relinquished the land. SC 
Under these e circumstances, when the 


Jand had beer? re-granted by the landlord 
to another tenant, if appears to us that 
the defendants could not be entitled to 
return and forcibly re-enter on possession. 
‘Therefore the decision of the Lower Appellate 
Cort was wrong and must be set aside, 
and the decision of the Moonsiff restored, 
with costs. © e X 

: e 


The 3rd July 1856, 


_ Present: 
The Hon’ble L. S. Jacksoy and W. Markby, 
Judges. e 


Windoo Law—(Gift by leper). 
Case No. 3498 of 1865. 

` Special Appeal from a decision passed by 

the Principal Sudder Ameen of Dacca, 


. dated the 21st August 1865, affirming a 
decision passed by the Moonsiff of that 


~District, dated the 19th September 1864. ° 


¢iamachurn Audhtiecaree Byragee (Plaintiff) 
appellant, 


Versus 


Roop Doss Byragee and others (Defendants) 
Respondents? 
Baboo Rajendro ath Bose for Appe{lifnt. 


Baboos Kalli Mohun Doss ond, ,Chunder 
Madhub Ghose for Respondents. 


` Appeal dismissed, the appellant being gnable to prove 
from Hindoo Law that a peyson becoming a leper was 
incapable of making a ett of preperty to which he 
hid previously succeeded. e. ` 

- Tue ground of specidl appeal relied on in 
this case is that, although Ramsarun, a 
person under whose gift the defendants held 
the property in dispute, is found, by the 
Lower Appellate Court to have <“ succeeded 


Zei e s 
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to the property in a state of purity” (that is 
to say, that his constitutio was untainted 
at that time by the disease of leprosy), yet 
asit is alleged that he was subsequently 
attacked with leprosy, and the lower Court 
has held that his gift would not be invalid 
even if he had the said disease, the decision 
of the lower Court is opposed to Hindoo. 
Law. 

The vakeel for the special appellant being 


‘galled upon to refer to any text or passage 


in the Hindoo -Law-books to support this 
centention, is unable to do so. He points to 
a text wherein it is laid down that a person 
afflicted with an incurable disease is inca- 
pable%f inheriting. But in this case the 
doot did inherit, and is found not to have 
been tainted by the disease of leprosy at the 
time that he succeeded to the property. It, 
does not follow from the text cited that a , 
person so situated could not make a gift. 

The decisien of the Lower Appellate 
Court-is affirmed with costs. 

© 


D erae 


The 3rd July 1866. 
Present : 


The Hen’ble C. B. Trevor and G. Loch, 
Judges. 


Estoppel— Arbitration, 


Case No. 215 of 1866. 


Special Appeal from a decision passed by 
the Officiating Judge of Beerbhoom, 
dated the 29ih August 1865, affirming a 
decision passed by the Principal Sudder 
Ameen of that District, dated the 26th 
February 1864. 


Ram Chuinder Dey (Defendant) Appellant, ` 
H versus 
Kishen Mohun Shaha (Plaintif) Respondent. 


Baboos Chunder Madhub Ghose and Nil 
Madhub Sein for Appellant. 


Baboo Sreenath Doss for Respondent. 


The allegation of a plaintiff in a former suit which 
wagreferred to arbitration, having been over-ruled by 
the arbitrators, and another state of things found by 
them to exist, he is not estopped by his former allega- 
tion from bringing a further suit founded on the finding 
of the arbitrators. 

Tue plaintiff in this case purchased cer- 
tama property from the defendant. There 
wags somé dispute about the parchase, and a 
suit was the result, which was referred to 
arb#ration, when the arbitrators decided 
that the defendant had no authority from his 


father, who was living, to sell the property. ° 


D 
a * 


pd 
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Plaintiff, therefore, now sues defendant to 
, erecover the money which he paid to him, and 
for dh he has received no consider ation, 
laying his claim at Rs. 1,600, ` -°. 

Defendant says that he received only 
Rs. 500, which he subsequently repaid. . - 

The Judge found that consideration passed 
to defendant from plaintiff as. alleged by 
him, and that he was entitled to recover 
according to his claim. He therefore 
affirmed the order of the Court below. M 

Defendant now appeals specially, urgiag, 
Ist, That plaintiff is now estopped from 
_ bringing the present suit against him, he hav-" 
ing in a former case asserted that he had 
paid the consideration to defendant's father ; 
and, 2nd, That the Court has come to no 
explicit finding on his plea as to the amount 
gf and the repayment by him of the considera- 
, tion money, Rs: GOU. 

The’ allegation of the plaintiff in a forme? 
suit having been overruled by the arbitrators, 
and another state of things-found by them to 
exist, he is not estopped by his formes alle- 
gation from bringing a fresh suit ‘founded 
on the finding of the arbitrators. On the 
second objection, we think the Judge im- 
pliedly rejected plaintiff’s plea and accepted 
the claim of plaintiff as correct, and gecepte 
ing it as such, he considered him entitled to 
recover in the ‘present action. 

We therefore reject this special appeal. - 


The 8rd July 1866. 
Present: 
The Hon’ble J..P. Norman and G. Campbell, 
Judges, l 
Onus probandi Soit for declaration 
of fraudulent mortgage. 
Case No. 275 of 1866. 
Special Appeal from a decision passed by 
the Judge of Patna, dated the 24th Novem-. 
ber 1865, reversing a decision passed by 


the Principal Sudder Ameen of that \* 
District, dated the 28th. March 1865. 


AEE Mowar and others (plaintiffs) 
` Appellants, 


VETSUS 


Zinda Mowar and others (Defendants, 
Respondents. 


~ Baboos Kishen Succa Mooherjee and" 
Sreenauth Doss for Appellants. 


Mr. R. E. Twidale and Baboo. Hem 
Chunder Banerjee for Respondents. ` 


Se ` 
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The nlaintiffs, on being served with notice of fore- 
closure by the mortgagees, brought a suit for a declara- 
tion that the mortgage was not genuine, Hunn that 
the ozus did not lie on the plaintiffs to prove the fabri- 
cation of the mortgage-deed.. 


69° 


We are of opinion that this case must eo 


back to the Judge.. The defendants, the 
alleged mortgagees, served notice of Fore- 
closure on the plaintiffs, and the year’s grace 
having expired before the commencemeyt 
of this suit, the plaintiffs brought a suit 
the 
mortgage was not, genuine. 
Sudder Ameen, for reasons fully ‘assigned 
by, him, finding that the execution of the 
mortgage deed was not proved, gave the 
plaintiffs a decree. 

On appeal, the J udgefinds that the plaintiffs 
were only entitled to one-third, and not one- 
half, of the property, as allezedin the plaint, 
and, apparently relyink upon that ground, 
dismisses the suit without havitg thoroughly 
and @atisfactorily-considered or ‘made up hig 
mind as to whether or not the deed was 
really"executed by the plaintiffs as alleged by 
defendants. 

We thinke that he was bound to try that 
issue, out. Nogdoubt, as a general rule, a 
party who comes into Court alleging a fraud 
must prove it ; eand no doubt to some extent 
the rule applies in this case, But, on the 
other hand, the plaintiffs, after notice ‘of fore- 
closure, were drivey to take the steps which 
they did, and can: scarcely be said to have 


voluntarily underfaken the burden of pr oving 


the fabrication of the deed of mortgage, ` 
The suit is accordingly remanded. 





The 4th July 1866. 


e Present: 


The Hen’ble F. B. Kemp and W. S. Setona 


Karr, Judges. 


Limitation _Znheritande--Joint Hin- 
doo Family — Separate property— 
Onus probandi. 


Case No. 864 of 1866. 

Spécigl Appeal from a decision passed by 
the oJudge of Sarun, dated the 80th 
December 1865,. reversing a decision 

e passed by the Principal Sudder Ameen 
of that, District, dated | the 29th NNOvem- 
ber 1864. -. 

Lalla Behtaree Lal god, others (Plant " 
l Appell ants, 
Ce DETSUS S dÉ 


Lajla Modho; Per shad and thers 
_(Defendants) ‘Respondents, 


, 
s g 
e 
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Mr. R. T. Allan and Baboos Unnoda | tear in large practice in Chuprab, and it 





Pershad Banerjee and Mohesh Chundgr 
Chowdhry for Appellants. 


Baboos Onookool  Chunder Mookerjee, 
Kalee Mohun Doss, and Roopnath Ba- 
nemee for Respondents. 


e e 

The rights and interests of one of three brothers of 
a joint Hindoo family having been sold in execation of a 
d@ree, a suit brought, not to set aside such sale, but in 
right, of inheritance of the judgment-debtor’s brother’s 
share in the family property, is not barred by limitation 
under Clause 5 Section 1 Act XIV of 1859 and Section 
246 Act VIII of 1859. $ 

‘The mere fact of certain property standing in the 
name of one member of a joint family, is no index to the 
real owner. Nor is the existerce of a separate possa- 
sion.any evidence to separate acquisitions, unless such 
separate possessor can prove consent of thg other shareis 
tu his keeping a separate account, ee 

‘The onus probandi is on the party who pleads separ- 
ate property, ad 


THIS was asuit to fecover possession, with 
mesne profits of certain properties in right 
of inheritance. ° 

An issue in bar was raised as to whether 
thé-suit was not beyond time under the 
provisions of Clause 5 Section I At XIV 
df 1859, and Section 246 Act VII} of 
1859, ` 


The issue on the merits was whether the 
property in dispute was the self-acquired 
property of the plaintif Bebaree, or the 
joint property of the three brothers Beharee, 
Bindoo Lul, and Doonda Lal. ; 

The Principal Gudder Ameen héM that 
the suit was not barred under the Sections 
qtroted above, as if was not a suit to set aside 
a summary order, but a suit in right of in- 
heritance, Qn the merits, he was of opinion 
that the onus of proving that the property 
was the self-acquired property of Beharee 
alone,—the three brothers being admittedly 
joint in food ‘and estate,—was on the pasty 
setting up such plea, and that he had failed 
to discharge hifiself of it. The suit was 
therefore decreed. 

In appeal, the Judge was of opinion that 
the suit was barred, inasmuch as it was 


not brought wisin one year from the datese 


of the orders putting the defendant, spécial 
respondent, in possession of the disputed 
properties in execution of a decree agninst 


the plaintif Beharee, in satisfaction of whiche 


the Tisputed properties had bten sold and 
a 
purchased by the defendant. 

The Judge also enéersinto the merits of 
the case, and remarks that the plaintiff has 
no case. He observes that, although Beha- 
ree lived in the same house as his brethren, 
it does not follow that all their transactions 
were in common ; that Beharee Geng a Mook- 


cannot be said that the emoluments 
tained by that possession were acquiged in 





i 
common. * with his brothers ; and thérefore 
there ig no reason why he should not heve 
purchased land exclusively on his own 
account. The decision of the Principal 
Sudder Ameen was reversed. 

It is admitted that Lalla Joomul Lal was 
the common ancestor; he had three sons, 
Beharee, Bindoo Lal, and Doonda Lal. 
Kasim Ali obtained a decree against Beharea 
alone, and in execution of that decree, the 
" Hukook,” or the rights and interests of 
Beharee in the disputed property, passed by 
sale tb the defendant, the special respondent, 
who is the auction-purchaser. Bindoo Lal, 
one of the brothers, died subsequently to the 
sale, and the present suit is brought to recover, 
possession of the share of Bindoo Lal in’, 
right of inheritance. The sale in execution 
of the decrees of Kasim Ali passed only the 
rights and interests of Beharee, one of the 
members of an admittedly joint Hindoo 
family ; and the rights of the two other 
brothers, Bindoo Lal and Doonda Lal, were 
expressly reserved by the order passed in the 
Summary Department. The present suit is 
Sot instituted with a view of setting aside 
the order connected with the sale of the rights 
and interests of the judgment-debtor Beharee, 
but on a totally different cause of action, 
viz, in right of inheritance,—the death of 
Bindoo Lal, one’ of the members of the 
family, having opened out the succession to 
the plaintiffs subsequent to the sale. To 
such a suit the provisions of Clause 5 
Section I Act XIV of 1859 and Section 
246 of Act VIII of 1859 are clearly inap- 
plicable ; and the Judge was undoubtedly 
wrong in holding that the suit was barred. 

On the merits, the sole point for considera- 
tion was whether the disputed land, which 
stands in the %stensible name of Beharee 
alone, was his self-acquired property or the 


joint estate of the three brothers. 


The Judge has thrown the onus on 
the wrong party., It is not denied that the 
theee brothers were joint in food and estate. 
The defendant must therefore strietly prove 
that the estate which he purchased was 
acquired by Beharee alone. The Judge 
deals in assumptions, to wit, that because 
Béharee was a Mooktear, he must have made 
much money and acquired property separate- 
ly, forgetting that it is difficult to realize the 
coigect notion of a joint Hindoo family, un- 
less we suppose that its members bréng their 
earnings of all kinds into the common stock: 


a @ 


ob- e. 
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There has been no evidence to a separation ia , Baboo Debendro Narain Bose for 
gos . Appellants. - 


, an estate, and the mere fact of the property |, 
Mr. S.J- Leslie and Baboos Jugodanund 


standing in the name of one of the members 
of the Soint family alone, is no index, ,.what- 
ever to the real owner. Neither is the 
existence of a separate possession . any 
evidence to separate acquisitions, unless it 
be shewn that the shareholder, exercising 
his possession separately, was permitted by 
the consent of the other sharers to open and 


keep a separate account of his own, and note 


to carry his earnings to the common stock, 


Thus, in conformity to repeated rulings of 
our Courts and the late Gudder Court, the. 


case must therefore go back. The Judge 
will throw the onus on the right party, viz. 
the defendant, and put him to the strictest 
proof of the-special plea set up by him “that 
the property -was. the separately acquired 
„estate of the -judgment-debtor -Beharee ; 


fuiling to do this, the suit of the plaintiff 


cought to be decreed. ; -. 3 
Remand accordingly. Costs to follow the 
result, : 5 


` 
* z + 


The 30th September 1863.* 
Present: è $ 


The Hon’ble J. P. Norman and E. Jackson, 
) Judges. ge 


Hindoo Law (Mitakshara) — Joint 
Hindoo Family—Sale by Father— 
Immoveable property (self-acquired 
and ancestral). E 


Case No. 41 of 1863. 


Special Appeal from a decision pussed by 
Mr, E AS Pearson, Judge of Tirhoot, 
- dated the 9th September 1864,. reversing 
a decision passed by Moulvee Nazir ood- 
‘deen Mahomed, Second Principal Sudder 


Ameen of that District, dated the 18th | 


June 1862. ` : 


‘Maddon Gopal Thakoor and others e - 
(Plaintiffs) Appellants, * 
versus Le l 
Ram Buksh Pandey and others (Defendants) 
Respondents. ° 


- * This is an old unpublished case, and is now fu- 


lished with reference to the next-case: which is- the, 


Sequel to it, 


petent to sell immoveable property acquired 





Mookerj ee and Kali. Mohun Doss for 
Respondents, > ` ) 


D 


; e g e 
according to the Mitakshgra, a father is pet incom- 
y himself. 


‘Landed property acquired by a grandfather and dë: 
tributed by him amongst bis sons, does opt by such gift 


betome the self-acquired property of the sons so as to 
“enable them to dispose.of it by gift or-sale without the 


consent, and to the prejudice, of the grandsons. 


The sale by a father of ancestral immofeable pro- 
perty without the concurrence of his sons is not neces- 
sartly void, though it may be avoided, unless the pur- 
chaser can show that it was made, during a sea8qn of 
distress, for the sake of the family or for pious pur- 
poses Ih the absence of evidence to the contrary, it 
must beassumed that the price received by the father 


“became a part of the assets of thæ joint family; and 


therefore, if the son seeks the aid of the Court to set 
aside the purchase, he must do equity and offer to re- 
pay the purchase-money, unless he can show that no 
part of such purchase-money or the préduce of it has 
ever aome to his hands, 


` Tats. is a suit to set aside a deed of sale 
executed. by the plaintifs father to the 
defendant, as being invalid under the Mitak- 
shafa Low, "and for the recovery of the 
lands conveyed thereby. | 


The plaintiffs grandfather originally ae- 
guired: the lands in dispute. He had se- 
veral wives and several sons. By the dis- 
puted deed of gift, he gave the property in 
questiqn to the plaintiff's futher, and, in 
Dot, by other deeds of gift, provided for 
all his sons.. l l 

The first Court treated the deeds of gift 
as being in effect a mere partition of the 
grandfather’s property, and gave the plaint- 
iff a decree. | e E 

Ou appeal, the Judge reversed the deci- 
fion of the: first Count, on the ground that 
thé property haying been acquired be the 
plaintiffs father, Heera Lal, by gift, it must 
be deemed Io havé been*his self-acquiréd 
property, and therefore capable of being 
alienated by him. 

The plaintiff @ppeals to this Court. The 
firsé point appears to be*whether, even as- 
suming that thé property was selt-acquired, 
the phintiPs father was capable of crest- 
ing o valid title to it by sale,without the 
consent of his sons. In the Mitakskexa on 
Inheritance, Chapter I,eSection 1; there is 
an argument as to, whether property is by 
birth or not (Sections. 21 to 27). The con- 
clusion appears in. Seetion 27, where it is 
said: "It e a settled point that property ` 
“ein the paternal or ancestral estate is by 
“ birth,” ` 0 The .father is subject to, the 
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‘control of his sons and the rest, in regard 


er to the immoveable estate, whether acquired 


- © by- himself or inherited from his father 
"or other predecessor ; ; since it is ordained; 


es Though immoveables or bipeds have Been 


Top uired by a man himself, a gift or sale 


“of them- should not be made without cop- 
o véning® all. the*sons. They who are born, 
"and they who are yet uubsgotteh, and 
d'Ver whd are still in the womb, require 
“the means of support ;, 
* should therefore be madg. =~ 

`The following Clause contains an excep- 


- tion’ ‘shewing that the father “ may conclude 


L 


Zo a donation mortgage or sale of immoveable 


& property while the sons are minors, during 
o the season of distress, for the ee of the 


rr family, and egpecially for pious purposes.” 


. The principal passage above cited is re- 


| ferr ed to by Mr. Coltbr ooke in a case which 


is to be foundén Strange’s Elements of Hindoo 


‘Law, Volume II, page 5, and cited by Mac- 
Haghten, Volume J, page 44, with reference. 


to* the father’s incompetency . accordihg | to 


- the Law of Benares to dispose of. Smmove- 


-2,: Article I, 


‘ible property, though acquired. br himgelf, -| 
“without the consent of his, sqns. 


It ‘accords 
with the original texts of Yagnyavalkya, 
2 Colebrooke’s Digest, Chapter IV, Section 
Paras 13, 14, 16, Edy 
1798, pages 928, 242. “of precious. me- 
“tals or stones, of pearls, coral, and. other 


_“moveables, the father has power bo give 
- © or- Bell the - whole, but heithsr the. father 


‘nor the grandfather ‘shall alienate’. the 
“ whole of his‘immoveable property.” 
“Land or other immoveable property, 


-“ and slaves employed.in the cultivation of 


‘it, à man shall neither give away nor sell, 
"even though he acquired them himself, 
“ untess he convene dil his sons.” 


_ On the other hånd, we find, in the Mi 


fakshara ou Inhesitance, Chapter I, Section 


SG Para, 9, the grandson has a right of 


prohibition if his wunseparated father is 
making a donation or sale of effects, inhe- 
rited from the , 
no right of ` inte erference if the affécts 
were acquired by the father (Parg. 10). 
Consequently, the difference is this "23 Al- 
though he bas a right by birth in his father’s 
‘and iis grandfather's property, still, since 


‘he is dependent ob his father in regard to 


the paternal estate, dhd since the father has 
a predominant* interest, as it was aéquired 
by himself, the son must acquiesce in the 
father’s disposal of his own acquired pro- 
perty ; but since both have ipdiscrimjnately'a | M 


right i in the grandfather’s estate,-the son has 


D 
D 
ma 
BE? Kb 6 td 
D Š D 
D 
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no gift or sale. 


srandfath@r ; but he has, 





a power of interdiction if the father be dis- 


sipating the property.” 
The apparent conflict between thf pas- 
sage and’ those before quoted is recontiled, if, 


the right of the sons in the self-acqutred 
property of the father is.treated as an im- 
perfect right incapable of being enforced” at 
Law. (See ` Mitakshara on Inheritance; 
Chapter-I, Section 1, Para. 18). It is. not 
immaterial to observe that the words are 


‘should not” and “ shall not,” which imply 
.a prohibition, but not an absence of power, 


éo do the prohibited act. A color is further 
given to this construction by a passnge in the 


- Mitakshara on the Administration of J ustice, 


Chapter IV, Section 1, Para. 10 ; Macnagh- 
ten’s Hindoo Law, Volume I, page 227, where 


the aúthor, in stating who are capable of 


maintaining actions, says: “ In case of land 
ge a Dog zeg by the grandfather, the owner- 

= ship of father and son is equal, and thore- 
“ fore, if tha father make away with the 
‘‘immoveable property so acquired by the 
“ gragdfather, aud if the son have recourse 
“ to a Court of Justice, a judicial proceeding 
© will be ‘entertained between the father and 
“ the son.” 

-The right of suit is not mentioned. as 


“extending | to the case when the father alion- 
immoveable ; 


ates his 
propérty., 


own self-acquired 


Compare Yagnyavalkya, Colebrooke’s Di- . 
gast, Volume III, Book V, Paras. 31, 33, and 


92, pages 40-48 and 128 ; Vrihaspati, ZA. 


Volume II, Book II, Chapter IV, Section 1, 


Para. 5; and Seation 2, Article I, Para. 18, 
pages 213-246, and see page 256 ; ; Ib. , Volume 
IIE, Book V, Chapter II, Para. 99, page 117; 
Vishnu, Tb., Volume II, Book V, Para. 25, 
page 39; Movu and Vishuu, Para. 91, page 


118 ; Vyasa, Ib., Para. 94, page 119; Jagun-. 


natha, D. Volume ITT, page 88... “The Chapter 
in the-Mitakshar a, Chapter I, Section 4, and 
passages in the Digest, as to effects not liable to 
partition, and the case referred by the Lower 
Court, Case No. 39, “Macnaghten’s -Hindoo 
Law, Volume II, page 246, are in accord- 
ance with the construction above suggested, 
theugh they do not decide the question. (See 
Mitakshara, Chapter IV, Para, 1)» It may- 
well be that, in property acquired by a man, 
his sons may’ have an intérest, though mere 
co-sharers, such as brothers who have not 


e@atributed in any manner to the acquisition, 


may not De entitled to participation. 
The result is that we must hold that, 
E Ges to the law as laid down in the 
kshara, a father is not incompetent to 
ee immoveable property acquired -by him? 


RK 
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e “law were otherwise. 

The gecond question is whether; agcording 
to the Mitakshara, landed property > self- 
acqhired by a grandfather and distributed 
by him amongst his sons, becomes by such 
gift the self-acquired property of the sons, 
so as to enable them to dispose of it without: 
the consent, and to the prejudice, of the 
grandsons. The principle to be deduced 


from the several texts on this subject (Mi- 1° 


takshara on Inheritance, Chapter I, Sectfon 
4) appears to be that, if the gift or acqui? 
sition is upon a consideration personal to the. 
doifee, as marriage, or the personal regard 
-ofastranger for him, the property given 
is treated as self-acquired. (See Katyayana, 
Colebrooke’s Digest, Volume IV, Chapter YV, 
Para. 847, page 385 ; and Menu, Ib., 345; 
e Vyasa, Zb., 346). 


opie , @ 
But if, in cases other than that first above 


mentioned, the acquisition. has? been made, 


directly or indirectly,-by means‘of, or at the 
charge or expense of, the ancestral @tate, 
the property so acquired is treated as joint 
and liable’ to partition. 
Chapter I, Section 4, Paras, 1-6-8 ; Kanty- 
ayana, Colebrooke’s Digest, Volume IV 
Chapter V, Para. 349, page 42; Nareda, 
Tb., Volume IV, Para. 357, page 62 cr and 
the Commentary of Jagunnatha, citing the 
opinions of Chandeswara and others, Z$., 
page 64). In the Mitakshara, Chapter I, 


Section 4, Para. 1, page 263, of effects not, lid- 


ble to partition, it is said: ‘“ Whatever else is 
acquired by the co-parcener himself without 
detriment to his father’s estate, or as a 
present from a friend, ora gift at uuptials, 
does not appertain “to the co-heirs.’’ See 
also the text of Yagnyavalkya to the same 
effect, Colebrooke’s Digest, Volume IV, 
Para. 352, page 44. In this passage, it 
would appear that property qbtained-by gift 
from a futher is not mentioned as not liable 
to partition. 


‘Nareda, in Colebrooke’s Digest, Volume 
IV, Para, 353, page 45, of wealth not subject 
to partition, says, “anything that has begn 

_ received hy the favor of a father’—Jigun- 
_ natha adds, ‘or other’ friend.” The absence 
of these words in the original seems to show 
that the construction put on’the passage by 
the author of the Mitakshtra, Chapter A 
Section 1, Para. 19, is correct, and that it 
means no more than that property so acquired 
is exempt from partition amongst the 
brethren, (See, further, Mitakshara, Charter 
A Section 4, Para. 28, as explained by Section 
6, Paras. 13 and 16; Menu, translated 


THE WEEKLY REPORTER. 


self; It would be very inconvenient if the | 





(See Mitakshara,. 


DN 


~ 


Rulings. 73 





i 7 W. Jones, Chapter IX, Section 


The text of Vyasa, Colebrooke’s Digest, 
Volume IV, Para, 354; page 46, admits of the 
same explanation. , The .ground of that 
opinion, viz. that the intent of the parties 
mist have been to exclude, partitiog; stated 
in the Mitakshara, Chapter I, Section 1, Para., 
19, does not apply when the ‘quegtion arises 
between father and gon. Ne e 
We think then, that, according. to the 
Mitakshara, landed property acquired by a 
grandfather and distributed by him amongst 
hissons, does not by such gift becoine the self- 
acquired property of the sons so as to eñgble 
then, to dispose of it by gift or sale without 
the consent, and to the prejudice, of the 
grandsons. a de 
The property cannot, be said to bave been 
‘acquired without detriment.-to the father’s 
(7. e ancesttal) estate, because it was not 
only given out of that estate, but in suir 
stitution for the undivided share of that 
estate toewhich the father, under the passage 
first cited; appears to have been entitled, 
It cannot, th8reforé, be taken to have beens 
given simply bẹ the favor of the father, bu 
upon.consideration of the father, surrenderin 
some interest or right to share in the grand 
father’s estate, which he did by the accep 
ance of this separate parcel. | n 
We think that the father took it with the 
incidents to whigh the undivided share for 
which it was substituted would have béen 
subject. But it doesnot follow that the sons 
have a right to ask that the sale shall/ be 
cancelled unconditionally. The .sale by tt 
father of ancestral immoveable oe i 










without the concurfeice of bis sons is 
net necessarily void, though ‘it may be - 
avoided; unless’ the purchasér can- [show 
that it was “made during a season’ of 
distress, for the sake of she familyjor for ` 
pious purposes. In the absence of evidence 
to the contrary, it must be atsumed that the 
price received byethe father became fa part 
Sf the assets of the joint fawiely ; therfore, if 
the sën seeks the aid of the Court to set the 
purchygfe aside, he must do equity, ahd offer 
to repay the purchase-money, unless he can 
Sher that no part of such purcRageynoney 
or the produce of it has Geer come to his 
hands, , (See Story’s Kquity Jurjsprudence, 
Volume J, Paras. 696-207). ere this 
otherwise, the plaintiff might get /the estate 
„20d keep its price, while the purchaser might 
haye no remedy. 

The decisian ofthe Caurt zi must be 





reversed, -and the case remanded Lo the first 
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Court, with liberty to the plaintiff to. amend 
his plaint in the mode above suggested, on 
payment of all the costs already incurred, 
Within one month after the amount thereof 
has, been settled and notice served on ‘the 
plaintiff. 

‘But should the.plaintiff omit to signify his 
intention to exercise the option thus allowed 
Lg him within two-months, or shoutd he, 
after having declared such to be his intention, 
. fail tò pay ‘the cogts already incurred, within 
one-month ‘after having * received notice of 
the amount, this suit must be dismissed on 
the ground that it-is improperly framed. ° 





The 4th July 1866. 


Present : 
The. Hon’ ble J. P. Norman and G. Campbell, 
_e Judges. 


Hindoo Law (Mitakshara)—Joint 
Hindoo Family—Suit to set aside 

s sale by Father—Option, to repay 
purchase-money — Allegation of 
waste by Father. 


- Case No. 2689 ofe1865. ` 


Special Appeal from a decision passed bY 
Mr, E. S. Pearson, Judge of- Tirhoot, 
dated thé.8th May 1865, affirming a de- 
cision passed by the Principal Sudder 
Ameen of that District, dated the 26th 
September 1864, 


Muddun Gopal Thakoor and others (Pain tiffs) 


Appellants, 
` VETSUS 
. "Bam Buksh Pandey and others (Defendante) 
S Respondents. e >œ 


“Ir: R. V. Doyne and Baboo Debendro 
Narain Bose for Appellants. 


Baboos Unnodg Pershad Banerjee, Romesh 
. Chunder Mitter, and Mohesh Chunder 
Chowdhry for r Respondeits. ‘ 


Suit by the members of a joint Hindoo family to set 
aside certain -sales by their father as invalid under the 
Mitakshara Law. Plaintiffs having hadeleaveto amend 

‘their plaint by offering: to repay the yurchasemoney 
unless they «ould show that no part of such purchasee 
mongmpor the produce of it, ever cameeto their hands, 
deliberately chose to come into Court upon the aliega- 

Bon that their father had wasted the money in 
debauchery, and on that footing to get back the estate 
‘unconditionally.’ Having failed to establish that case, 
the Court declined to give them -a decree for the 
return of the estate on payment of the purchase-money. 


Tags is a suit by the plaintiffs, as members 
of a joint Hindoo family, to set*aside as 
invalid under the Mitakshara’ Law, certain 


ER 


D o 
a 


judgnrent of the first Court. 


sales made by their fathor Heera Lal | 
Thakoor. e p > 
This cese was formerly remanded y the 
High Court, with the declaration that, in the 
absence of evidence to the contr ary, it must 
be assumed that the* price received by the 
father became a part of the ‘assets of the 
joint family, and, therefore, if his sons sought 
the aid of the Court to set aside the pur- 
chase, they must do equity, and offer to repay 
the purchase-money, unless they could show 
that no part of such purchase-money or the 
produce of it ever came to their hands. The 
Court gave permission to the plaintiffs to 
ameng their plaint upon that principle. THey 
did so ; and they now ‘come to Court upon 
tle allegation that the consideration-money 
was spent in dancing and debauchery, and 


that the plaintiffs derived no benefit- from ` 


the sale, inasmuch as the consideration- 
money was notapplied in extending the pro- 


perty or advancing the welfare of the 


family. - 

Th8 first Court, on the eias of many 
witnesses, found that it was fully proved that 
Heéra Lal Thakoor was a respectable and 
conscientious Brahmin of high character and 


great temperance, and that the purchase- - 


money*was expended in paying debts con- 
tracted for the svadk of his parents and the 
nuptials of his sisters and daughters, &c. 
The Lower, Appellate Court, after obsetv- 
ing that, as nearly thirty years had elapsed 
since the date of the last 'alienation in 1242 
B. S., it is- hardly to be expected that evi- 
dence should be forthcoming to prove that 
the sales were justified by necessity ; -but as 
the burden of proof on this point was on the 
defendants, and the necessity for the sales was 
not proved, the sale must be treated as void- 


able. He goes on to say thatthe plaintiffs - 


not having offered to refund the purchase- 
money, it remyjned to be seen whether any, 
portion of the produce of it had ever come 
to their hands y and after a careful considera- 
tion of the evidence, he came to the conclu- 
sion that it might be fairly inferred that the 
plaintiffs’ father did expend the purchase- 
morey for the purposes ‘expr essed in the 
He” says that, 

if so, plaintiffs have beyond a doubt benefited 
directly by the sales, and were therefore not 


‘entitled to get back the estate without re- 
funding he purchase-money ; and therefore, 


affirming the judgment of the first Court, he 
dismissed the suit. 

Ehe plaintiffs appéaled specially, and ob- 
jected, frst, that the onus of pr oving that the 
purchase-money was not applied by the 
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father to family purposes ought not to ‘have 

e been est. on the.plaintiffs,, On this’ point, 
We seeno reason to doubt the correctness of 
the former decision of the Court. 


The plaintiffs claimjng as heirs of’ and 
co-heirs with their father, come in to com- 
plain of a wrong done to them, and the 
nature and extent of that wrong is peculiar ly 
within their own knowledge. If the father 


sold the property for its full value, and pur-e 


chased -other property for the family with 
the proceeds, the plaintiffs would have suse 
tained no real injury whatever ; and’it would 


be he highest injustice to compel the defend- |- 


ants fo give up their purchased estate un- 
‘conditionally, and sọ to, allow the plaintiff to 
Seprive a man,:who'niay have acted honéstly 

vänd. in-good faith, of both his money and his 


R land, in order to give two estates instead of 


one to the plaintiffs. Itis peculiarly neces? 
sary that we should give effect to that consi- 
deration in a case like the preseut, where the 
sales which plaintiffs seek to set aside, took 
place, some 30 years, and some actually 55 
years, before the commencement of the spit. 


Possibly very different considerations would 


apply to the case of an estate sold by a mere 


manager. e 


Secondly, It was objected that the plaint- 
iffs, on the finding of the Lower Appellate 
Court, are entitled to a decree for a return 
of the estate on payment of the purchase- 


. money. We think there ‘is no ground for 


- that contention. 


, to get back the estate unconditionally. 


The plaintiffs having leave 
to amend their plaint, deliberately chose to 
allege that their father had wasted the money 
in debauchery, aud, on that footing, claimed 
They 
failed to establish the case upon which they 


: came into Court; and we do not see the 


slightest reason, and we have not the least 
inclination, to assist them in ang: way. 


It may well be that, if the suit had been 
brought within anything like a reasonable 


time, the defendant would have been in af» 


position to show that the sales were juries 
by dreck 


terest. 


The defendant, by way eof cr oss-appeal, 
brought to our notice that the Jydge had 
not disposed of two defences. set up by him» 
one that thesuit was barred by limitation, 
and the other that, as to the sales in- -1§17 
and 122 B. S., the plaintiffs were not 
born at the date of those sales, and that, 
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therefore, the absence of their consent does 
not render those sales invalid. The Judge 
treated the case as if it had been remanded 


‘only for the trial of the issues which he has 


disposed of. But the Court gave the plaint- 
iff leave to re-frame his plaint, with the inten- 
tien that the whole case should bg tried as 
upon. a plaint then presented for the first, 
time. ». However, it will now be | unnecessary 
to enter on the questionson those issues, as 


‘on other grounds the suit is dismissed. 





The 4th July.1866. , ` > 


d Present: 


° 
The Hon'ble J. P. Norman and G. Camp- 
: bell, Judges. © 


S LI 
Limitation—Suit to recover posses- 
mitat U k 

-> gion—Butwarsah. 


* Case No. 356 of 1866, 


Special Appeal, from a decision passed by l 

z Babos Nurrotun Mullick, Principal Sud- 

` der Ameen of Bhaugulpore, dated the 13th 
December 186% affirming a decision pass- 
ed by Moonshee Tumeezooddeen Ahmed, 
Moonsiff of that District, dated the 20th 
April 1865. 







Rughoobur Singh and ‘others | (Defendants) 
Appellants, 


versus 
L] 


Huree Perslad and Sipora (Phintit) 


e FE 
| Bafo Doorga Doss Dutt for Appellant 


Baboos Mohesh Gendt Chowdhry~ 
Pearee Lal Roj Yor Respondents. 


In a suit by the purchaser “of one See to recover 
certain: lands allegéd ‘to belong to his estate, which 
the defendants held as a part of another estate, the- 
plaintiff needlessly prayed. that a certain order passed 
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in the cause of the Bntwarah of the defendant’s estate 
Should be set aside. Aa the defendant failed to show 
that‘ the Collector, in laying down the boundaries of 


the estate then under Butwarah, was proceeding under 


-Regulation VII. 1822,—Henip that the map made by 
him ingarrying out the Butwarah of another estate was 
not an award binding on.the defendant, and that (Ge 
gase, therefore was not barred by limitatione under 
` Ghuse D Section 1 Act XIV of 1859. e’ 


Tersisa suit by the purchaser of one 


estate to recover certains lands which the 
defendants hold asa part of another estate, 
‘on the allegation that the land in question 


. really belonged to the plaintiff's estate. 


Plaintiff also prayed that a certain order 
passed in the course of a Butwarah of the 
defendant’s estate’ should be set.aside. It 
has been found by the Courts below that the 
plaintiff had’ been in possession in*accord- 
ance with a Survey award, and they desided 
that be was in possession within 12 years 


_ of suit, and decreed in his favor. e 


- The defendant now appeals, urging that 
the suit is barred by the Special Law of 
Limitation under Clause 6 Section 1 Act 
XIV of 1859. . It may be conceded that, if 
the plaintiff's suit had been brought to set 


aside an awardof the Collector, the Law of 


Limitation would have been as pleaded by 
the defendant. But it appears that the 


plaintiffs prayer to set aside the afvard of 


the Collector is only. surpltisage and urne- 
-cessary. His suit was brought to recover 


. posséssion of the land, and it is rightly 


contended by the respondent that there is 
nothing to show that any order was passed ‘as 
between the plaintiff and defendant to which 
Clause 6. Section 1 of Act XIV of 1839 
appltes. It was fof the appellant to show 
“hat the Collector, in laying’ down the bound- 
aries of the estgte thea under Butwarah, 


was proceeding under. Regulation VII of 


1822, and, so aating, had jurisdiction to settle 
the question of boundary between that and 
the .neighbouripg estates. 
_ entirely fails to. show that the Collecter ‘was 


acting in any way under the provisigns of 


Regulation VII of -1822 ; and there re a 


map made by him, in carrying out the Dote 


wardf of another estate, was if no way an 


award binding of the defendant; und the 


case, therefore, is not’geverned by the-Special 
Law of 3 years’ limitation.. a 

On the merits, we think. that there is a 
sufficient finding that the land in suit is 
within the estate of the plaintiff, and that he 
has been in possession ander the Thakbust 
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award within 12 years from the date of S 





suit. $ D 
The appeal is therefore 
costs and interest. 


D 


ô 
dismissed with 


ig eet 


The 4th July 1866. 
Present: 


The Hon’ble H. V. Bayley and E. Jackson, 
° Judges. 


Li 


° Wesne profits. , 


. 
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Case No. 225 of 1866. 


Special Appeal from a decision passed by 


jw the Judge of Rungpore, dated the 22nd ” 


December , 1865, reversing a decision 
passed by. the. Principal Sudder Ameen 
of (iat District, dated the 2\st June 1865. 


, VETSUS 


Mohima Runjun Roy Chowdhry and others 
., * (Defendants) Respondents. 


Baboo Kishen Dyal Roy for Appellant. 


Baboo Bhugobutty Churn Ghose for 
Respondents. 


In a suit for possession of a chur, the plaint- 
iff having obtained a decree for possession, he was 


declared entitled to mesne profits from date of insti- . 


tution of the suit, ` S 
As to mesne profits before institution of snit, the ap- 
lication by the Judge of the principle laid down in 
5, D. A. Rep. 1858, p. 513, affirmed. 


THE Judge is in error in refusing to give 


the plaintiff nfesne profits from date of in- 
stitution of-thesuit by plaintiff for possession 
of the chur. The plaintiff then put forward 
his claim, and the defendant opposed it on 
the strength of his title. As the defendant 
has failed, he is liable to repay the profits 
which the suit has,declared to belong to (be 


S eae and which the defendant, with the 


nowledge of plaintiff's claim, refused to 
allow him to obtain possession of. 

As respects mesne profits before institu- 
tion of suit, the Judge has applied the prin- 
ciple laid down in the case quoted at page 
il 3 of tiie Sudder Dewanny Adawlut Reports 
for 1858 ; and we see no reason to interfere 
wig that decision. 

The case is remanded for re-decisi€n on thg 
first point, Costs. to follow final judgment, 


Alluvial land—Suit for possession— 


Jankee Bullub Sein (Plaintiff) Appellant, . 


- 
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The Sth July 1866. , 
j ` Presènt: 
The Hon'ble Sir Barnes Peacock, K t., Chief 
Justice, and the Hon'ble H. V. Bayley, 
Judge. 


lindoo Law (Mitakshara)—Righħt of 
fatner to dispose of property—Dis- 
tinction between ancestral and 
self-acquired property. 


Case No. 2025 of 1865. e 


D KL 
Special Appeal from a decision passed by 
ir. F. Tucker, Judge of Shahabad, dated 
the 20th April 1865, affirming a dacision 
passed by Baboo Burmah Dutt, Moonsi 
of Buxar, dated the 27th February 1805. 


Ojoodhyé Pershad Sing (Plaintiff) 


Appellant, ` 7 
VETSUS 
Ramsurn and others (Defendants) Respond- |" 
ents, 
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When .those. issues have- been deier, 
mined by the first Court, and the result of 
the determination is Yeported to the Judge, 
he will decide the question upon the findings 
upon those issues. . 

In the Mitakshara, Chapter 1, Secfion 1, 
Raragraph 27,- it is said, referring to the 
father, that “he is subjest to the%control of 
Chis sons and the rest, in regard to the ip- 
* moveable estate, whether acquired by him- 
“self or inherited from „hiš father or other 
** predecessor ; sigce it is ordained; $ Though 
“« immoveables or bipeds have been” acquired 
“sby a mùn himself, a gift or sale of them 
“ should not be made without convenisg all 
t the song, " 

But that paragraph seems to be modified 
by Paragraph 33 of the same Section, in 


°| which it is said,—‘‘ In respec? of the right 


“by birth to ‘the est&te, paternal or dnces- 
* tral, we shall mention a distinction under 
“a Subsequent text.” 
In Section § Paragraph 7 itis said :— "` 


vn The first text, ‘when the father makés a’ 


Baboo Kally Kishen Sein and Luckhy “ partition,’ Be, relates to property acquired 


Churn Bose for Appellant. , 


Baboo Greeja Sunker Mozoomdar for 
Respondents. 

= There is a distinction between ancestral anfi self-ac- 
quired property under the Mitakshara Law, with regard 
to the right of a father to dispose of it. The fact of 
being an outcaste would not prevent him from exercis- 
ing his rights over the property to the same extent 
as he might otherwise have done. 

THe property mortgaged was subject to 
the Mitakshara Law. It is stated on ‘the 
part of the plaintiff, that the defendant, the 
son, assented to the mortgages. If so, the 
ancestral property would be bound by them. 
It is also stated, that one of the houses was 
self-acquired property, and that the other |» 
two alone were ancestral. There is a dis- 
tinction between ancestral afd self-acquired 
preperty. 

We think that those questions ought to be 
tried, and that they are material questions 
for the determination of the suit. We think 
that the case should be remanded to the 
Judge in order that hg may remit it to the 
first Court to try the following issues :— ® 
. ist, Whether the debt was tha debt of 
the grandfather Ram Roop ; 

2ndly, Whether the defendant Bisseshur 
assented to the mortgages. and 

3rdly, Whether two of the houses 
were the ancestral property belonging to éhe 
grandfather, and if so, what share in them 
descended to, Ramsurn ; and whetherg ong 
„OË the%iouses was the ‘self-acquired property 
"of Ramsurn the father. 


“ hy the father himself. So does that whith 
“ ordains a dowble share, ‘Let the father, 


“making a partition, reserve two shares, 


“ for himself,’ e The dependence of sons, as 
«affirmed in the following passage, ‘ while 
“ both parents live, the control remains, 
“even though they have arrived at old 
“ ageä must relate to effects acquired by the 
“father or mother. This other passage, 
“They have not power over it (the paternal 
tt estate) while their parents live,’ mast also 
“ be referred to the same subject.” 

Paragraph 8 says :— 

Be Thus, while the mother is capable of 
Zi bearing more sons, and the father retains 
“his worldly affectichs andedoes not desire 
“ partition, a distribution of the grand- 
“ father’s estate does nevegtheless take place 
“ by the will of the. son.” 

Paragraph 9 :—‘*So likewise, the grand- 
‘ father has a right of prohibition, if his 
SE “ unseparated father is gvaking a donation, 

‘Grea sale, of effects inherited from the 
a dfather ; but he has no right of inter- 
si DA nee f the effects were acquired by the 
“father, On the contrary, he onst acqui- 
“ esce, becuse he is dependent.” 

And then Paragraph PO one :— 

a Consequently th? difference is this: 
‘although he have a right by birth-in his 
“ father’s and in his grandfather’ s proper ty, 
“ still, since lie is dependent on his father in 
d regard to the -paternal estate, and siuce 
“the father has a predominant interest 
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£ as it was acquired by himself, the son must 


“ acquiesce in the father’s disposal of his 
“own acquired propérty; but singe both 
“ have indiscriminately a-right in the grand- 
“ father’s estate, the son has a power of 
“interdiction (if the father be dissipating 
"(he property)” e 
`~- Looking, therefore, at these provisions, it 
Bgems that there is a. distinction between 
ancestral aid self-acquired property - under 
the Mitakshara’ Lew, with regard to the right 
of a father to dispose of, it. The fact- of 
being ‘ait outcaste would not prevent him 
from exercising his rights over the property 
to (e same extent as he otherwise might 
have done. DEN 
As this case must go down to try whether 
any part of the property was self-ocquired 
by Ramsurn, ft should also at the same time 
‘be tried whether Bisfeshur assented to the 
mortgage, ol whether the debt was the 
grandfather’s debt, The plaintiff being®*pre- 
sent in Court has affirmed that the debt was 
th8 debt of the grandfather, and that’ only. 
-two of the houses were his property, and 
the other the self-acquired epropertye of 
Ramsurn the father. The® plaintiff ought 
strictly to have alleged these facts in his 
‘plaint, and to have gone prepared to the 
trial to prove them. Not having done sop 
all the expenses of the trials in the Courts 
below have been thrown away, and the 
plaintiff ought to-pay to the defendant all 
the costs of such trials in fhe lower Courts 
-before the case is sent back for’ trial upon 
the issues above directed. Upon his pay- 
ing the amount of those costs as soon as they 
have been ascertained by the Lower Appel- 
“Jate Court, the case will be sent back to ihe 
first Court for the trial of the issues above 
n If, when the amount of the costs 
ave been ascertained, it be not paid by the 
‘plaintiff within agtime to be fixed by the 
Lower Appellate Court, the decree of the 
Lower Appellate Court will be affirmed 
with costs. -> aape ' 
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The 5th July 1865, e 


BW Present : 
The flon’ble G. Campbell and A. G. Mac- 
-e pherson, Judges.’ 
+ 
-. Res judicata--IiMebne Profits—hi-~ 
: mitation. ce 


Case No. 388 of 1866, 


` Special Appeal from a decision passed by 
the Judge of Gya, dated the 23rd No- 


+ Ui 
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vember 1865, affirming a decision passed 


by the Principal Sudder Ameen of that a 


District, dated the 28th January. 1865. 


Balum Bhutt alias Rajah Ram Bhuté ` 
(Plaintiff) Appellant, 


VETSUS 


e Bhoobun Lal and others (Defendants) - 
e. Respondents, 


Baboo Kishen Sueca Mookerjee for 
Appellant, . s 


Bgbgo Dwarkanath Mitter for Respondents. 


A suit for wasilat is not barred under Section 2 Act 
VIII of 1859 although in a previous suit the plaintiff - 


prayed for possession and wasilat and.got a decree, e 


fê possession only, no issue having beet faised in that 
suit as to wasilat, and the plaintiff's tight to it not 
having been tried or determined. ee he 

Mesne profits, can only be recovered for 6 years 
prior togthe institution of suit. 


In this case, the plaintiff sues for the 
wasilat of certain lands for the possession 
of which he had obtained decree in a 
former suit. In that former suit, he prayed 
for wasilat from date of suit, as well as fof 
possession. He obtained a decree for pos- 
session only ; and he subsequently instituted 
the ‘suit- out of which the present appeal 
arises, in which he seeks to recover wasilat 


er 


for the time during which he was out-of ` 


possession. ft is pleaded,.in bar of this 
second suit, that, inasmuch as wasilat was 
claimed in the former suit, the ‘case falls 
within Section 2 of Act VIII of 1859, and 
that the cause of action is one which has 
been tried and determined by a competent 
Court in a foymer’ suit between these same 
parties or persons under whom they claim. 


We think, hotvever, that Section 2 of Act 
VIII of 1859 does not apply in this case, 
because, although in the plaint filed in the 
former suit, wasilat was asked for, no issue 
was then raised upon that point, and the 
question of whether plaintiff was or was not 
entitled to it, was neither tried nor deter- 
mined by the Court. ` 


As regards the question of limitation 


‘which has been raised, we are of opinion that ` 


the plaintiff can only recover the wasilat 
acerued due within six years prior to the 
filing of-thé plaint in the present suit. The 
cas@ is remanded to the first Court to be 
re-tried -with reference to the ab@ve re-, 
marks. dk 
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The 5th July 1866. 


$ , 
i D esent: A 


° The Hon’ble F. B. Kemp and W. s. 
Seton-Karr, Judges. 
Limitation—Pleading. l 
‘Case No. 858 of 1866. 


LG 

Special Appeal from a decision passed by 

the Judge of Dinageporé, dated the Sch 

December 1865, affirming a decision 

passed by the Principal Sudder Ameen 

of that District, dated the 25th Aagitst 
1865. - g 


Mrs. M. Smith (Plaintif) Appellant, e 


-VETSUS 


‘Kishen Chunder Roy Chowdhry and®others 


(Defendants) Respondents. 


Mr. J. 8. Rochfort and Nuleet Chunder 
, Sein for Appellant. S e 


-t 


Baboo Sreenath Doss for Respondents. 


Where a defendant in his examination distinctly plead- 
ed that the plaintiff had no right in the property in dis- 
pute and had never been in possession thereof, and the 
plaintiff did not meet that objection by any reliable 
evidence and failed to prove possession,-HExp that the 
Judge was quite right in taking the point of limitation. 


We think that, as the Judge has decided 
this case not only on the Special but also 


on the General Law of Limitation of twelve 


years, it is only. necessary for us to say 
whether his decision is right jn law as to the 
latter period. 


Now, in reply to the argument that no 
issue was at first raised on-this latter point, 
it is sufficient to say that the defendant, ‘in 
his examination, distinctly pleaded that the 


plaintiff had no right in the property, and 


had never been in possession thereof at 
any timer’ The Judge, on going into the 
evidence, finds that the plaintiff has not met 
this objection by any reliable evidence, and 
that she has entirely failed to prove her 
possession, 


The Judge was quite warrantéd Be? 
in taking up this point, and there i is no error 


of law in his way of deciding it. 


A 
We #ffirm his decision; and dismiss an 
“appeal with costs. 


The 5th July 1866, 
A Present: 


‘The Hon’ble F. B. Kemp and W. S. 
Seton-Karr, Judges. 


Broduction of documents — Section 
138 Code of Civil Procedure— 
ae Nutti Shamil pesh” order: 


Case No. 818 of 1866. ` e 


Special Appeal fiom a decision passed by 
the Principal Sudder Ameen of Tipperah, 
«dated the 28th December 1865, reversing 
a decision passed by the Moonsiff. of 
Nassgirgunge, dated the 30th June i865. 


Romtin Kishen Dey (Plainijf) Appellant, 


Versys 
Shaikh Kadir Buksh and others (Defendants) 
e Respondents. 


Baboos Grees Chunder Ghose and Luckhee 
* (Ohurn Bose for Appellant, £ 


No one for Respondents. š 


A®*Court ought to send for papèrs filed in another 
Court under Sectio? 138 Code of Civil Procedure, instead 
of recording - the objectionable and meaningless order 
“Nati Shami peshe 
e We think this case should go back to the 
Principal Sudder Ameen for bim to send 
for the chittahs filed in another Cour t—that 
of the Deputy Collector. 

The Moousiff Was asked to send for these 
chittahs which are said to bear - the- signa- - 
nature or attestation of the defendants. 
This the Moonsiff might and ought to have 
done under Section 138 of the Civil Code, 
instead of which, the Moonsiff recorded the’ 
objectionable and meaningless order, which 
wa have so. often condemned, of ‘ Nutti 
Shamil pesh,” which: is only calculated id 
mislead. ` 


The Principal’ Sudder eee may or 
may not have had notice of this rea- 
sonable request, but we think it right in 
thig case to remand the sug to him in order 
that ke may send for the chittahs, and see 
if they make any difference in his opinion 
as tf the merits of the claim. In other 
respects, the onus has been rig laced 
by the Prinéipal Sudder Ameen. the 
chittahs alluded to might supply that - dq- 
cumentary evidence avhich he says is want- 
ing. Of course, we give no opinion “what- 
ever as to the probable value of those chit- 
(ais, As matters of. evidence,” the Court 
below wall deal with them, when. Eer it, 
as it thinks fit. ` 
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The 5th July 1866. 


4 Presénit: SS 


The Hon’ble F. B. Kemp and L. S. Jackson, 


Judges. 


+. 
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Ghatwafee Lands (Resumption of )— 
‘Evidence (Copy of copy of sunnud.) 
ad p e 


+ Case No. 296 of 1865. 


Regular Appeal from a decision passed by 
the Principal Sudder Ameen of Bhaugutl- 
pore, dated the 13th September 1865. o 


Raja Neelanund Singh and others (Plaintiffs) 


Appellants, , i 
. 9 
° - versus l : 


ad 7 
Nusseeb Singh and others (Defendants). Re- 


spondents, e 
+ 


Messrs. R. V. Doyne and G, C. Paub and 


Moonshee Ameer Ali for Appellants. 


Ur. H". A. Montriou and Babdos Churder |. 


Madhub Ghose and Luckhée Churn Bose 


for Respoudents. Sei 


Gutt laid at Rupees 3,500, e 


“Where Ghatwals hold land, not under a sunnud con- 
veying a hereditary indefeasible*right, but on payment 
ofa quit-rent, with enjoyment of {he profits of the land 
in lieu of wages, such possession, however long, would 
not entitle them to hold the land at a fixed jumma, or to 
retain a-portion of the land after they have ceased to 
sic the duties for which the land was assigned to 
them. . 

A copy of a copy of a sunnud is not admissible in 
evidence, ; 


Tars was a suit brought by the plaintify 
the zemindar 6f Pergunonh Kurukpore, for 


possession of a tenure hitherto in the occupa- 


tion of the defendant. 


_ The object and scope 
of -the suit will be found détatled in our 


judgment in Cas No. 275 of 1865, decided 


D 


on the 6th June 1866. 

- The defendanteplies upon long occupation 
as a Ghatwal, and refers us to a decision, 
‘dated the 17th April 1797, as in bareif the 
hearing of the present suit under the Sori. 
sions of ion 2 Act VIII of 1859. 


Th 


decision of a Divisional Bench of this Court, 
dated 29th June 1865. l 

` In support of his defence, the defendant 
files copy of a copy of a sunnud of the 


year 1182 Fuslee, without date, alleged to 


have beon granted by Rajah AfZul Ali, the | 1865. 


D 2 
$ 


ancestor of the plaintif- The original is 
not accounted for. 
sunnud ig, clearly not admissible in evigence, 
but taking it for what it purports to be, it 
simply confirms the grantees in their ap- 
pointments as Ghatwals, and exhorts them 
to be faithful and vigilant in the discharge 
of their duties, which consisted in watching 
the passes and preventing crime. There are 
no words by which an hereditary indefeas- 


"he right is conveyed. 
, The learned Counsel for the defendant. 


relied upon the reasons given by the learned 
Judges, Trevor and Campbell, in their de. 
sion dated the 29th June 1865. But those 


reasons were, as we understand the case, , 


chfeffy based upon the title which those 


fearned Judges held that the grant of Cap- ` 


tain Brown conveyed. In the case before 
as, no such sunnud has been filed, and the 


copy of a copy of asunnyd which is pro- 


duced contains no such terms as Istemraree, 
the insertion of which iu the grant by Cap- 
fain Brown was the main ground for the 
judgment in question. l 


defendant has not been filed. 


*The position, therefore, of the defendant ` 


is this: they may have been in possession 
fora long period, paying a quit-rent and 


enjoying the profits of the holding ‘in lieu of 
.wages ; but such possession, however long, 


would not entitle them to hold the lands 
at a fixed jumma, or to retaiu' possession of 


them after they have ceased to perform the . 


duties, and, indeed, can no longer perform the 


duties, for which those lands were assigned 


to them. They received their lands with a 
condition of service, aud, in lieu of wages, 


they were permitted to enjoy the profits of 


the estate. Théy were liable to dismissal 
for neglect of dyty, and were entirely subor- 
dinate tothe zemindar, the Government never. 
attempting to interfere in their appointment 
ov dismissal. When their services are no 
longer required, and cannot. (under the pre- 


sent state of things, and the new arrange- — 


mef&ts made by the Government for tha 


' police of the district) be rendered, te tenare 
etic 859. è lapses, the title of Ghatwal ceases, and their ` 
rincipal Sudder Ameeù dismissed ` right to hold possession determines, 


H , . e 8 ; , ` Le À . ` S 
this suit, holding it to be governed by the In this view,*we raverse the decision of 


' tbe Lowey Court, and decree this appeal with 


co8ts and interest. 


Qpr order in the matter of wasilat is the 
same as that 


e 2 


' [Yol]. VI. - 


This copy of a copgofa ° 


The decision of 1797 réferred to by the. 


passed in Appeal Mos 275 of, 
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t * Present: >> oe. ; 
The Hon’ble H. V. Bayley and E.* Jackson, 
e Judges. 


Fraudulent sale—Wendor and vendee 
— Disaflirmance of contract by 
vendor. : 


Case No. 248 of 1866. 
Special Appeal from a decision passed b 


Mr. G. Bright, Officiating Judge of East 


Burdwan, dated the- 14th Septeħber 
1865, affirming a decision passed by 
Baboo Kedarnath Banerjee, Additional 
*Principal Sudder Ameen of thag Dis- 
trict, dated the 21st July 1865, 


Dursun Lal Pandey and others (Defendants) 


Appellants, SC . 
versus S 
Indur Chunder Baboo and others (Plaintiffs) 
Respondents. 


Baboo Ashootosh Chatterjee for Appellants. 
- Baboos Onookool Chunder Mookerjee and 


Khettur Mohun Mookerjee for Respondents. 


. Where goods have been obtained by means ofa fraud- 
ulent purchase, the vendor has a right to disaffirm the 
contract so as to re-vest the property in himself, and 


this even if the property had passed to the vendee with 
the consent of the vendor, d 


Where a vendee purchased cotton with the pre-con- | 


ceived design of not paying for it, the sale did not pass 


with the vendor’s consent, allowed to be placed on the 
vendes’s boat, still the vendee must be considered as 
the agent of the vendor, and his „possession as that of 
the vendor's, and the cotton as still the property of the 
vendor, as long as the price was not paid. ` 

‘Tre plaintiff in this case had obtained a 
decree against certain retail cotton dealers 
for a sum of money lent to them, and, in 
execution of that decree, he attachéd certain 
cotton which he now alleges to have been 
the property of his judgment-debtors, and 
sues for a declaration of his right to obtain 
the proceeds of the sale of dat cotton. He 
` was opposed by the defendant’ in this suit, 
who alleged that the cotton in question was 
his property which had been fraudulently 
taken out of his possession. The defendant’s 
- statement is that he is d wholesale cotten 
dealer, (Rat he had entered into a cgntract 
to: sell the cotton to the retail dealer, but 
that it was agreed upon betwen them that’ 
the retail dealer, shoald not femove the 
cotton until its price was paid, but that fn 
the meanwhile the cotton . should be ladgn 
on the dealer’s boat. The retail dealer, how- 
ever, fraudulently and secretly carried off ghe 
cotton at night without first paying ‘its 
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succeeded in stopping him and recovering 
the cotton. 


The defendant states that the’ 
property in the cotton still belongs to him, 


and that he is entitled to the equivalent 


value of that cotton which is now in deposit 
pending the decision of this case. č . 

e There seems to be no dispute as to the 
facts of this case, but the question is as to 
the law applicable to it,—whether it was, gt 
the time the retail dealer had obtained pos- 


session of it with a view to removal, the 


property of the retail dealer, or still remain- 
ed the property of the wholesale déaler, the 
defendant. l 

The Judge has found that the cotto was 
delivered to the purchaser and then left 
the’ possession of the vendor; that the 


-vendor’s right of stoppage had thereby 


ceased ; that the vendor subSequently sued 
for the goods or their Value, and was satis- 
fied with a decree for their valie; and that, 
undêr the circumstances, he must be con- 
sidered as acquiescing in the right of proper 

in the option heaving become vested in the 
vendees. “The Judge adds that the plaintiff 
inthis case might therefore attach the cotton 
as the property*of the vendee, his judgment- 
debtor, and he accordingly confirmed the 
decision of the first Court which decreed the 


plaintiff's suit. 


It is objected before us that the Judge 


the property; and although the cotton may have been, ‘has not laid down, the law correctly, and 


that t&e property in the cotton did not pass 
to the vendee, and the decree in the suit of 
the defendant against the vendee has not the 
effect attributed to it by the Judge. 
We think the Judge was in error. The 
property in the cotton remained with the 


defendant,. the vendor, notwithstanding that 


ig may to some extent have been placed in 
tha pogsession of the véndee by being [aden 
on his boat, and notwithstanding that it wa 

further taken possession of by the vendor’s 
Carrying it away secretly at night. The 
whole transaction of the vendee was a gross 
aud deliberate fraud ; and where goods have 


deen obtained Be meansgpf a. fraudulent 
purthgse, the vendor has a right to disaffirm 
the cogtract so as to re-vest the property in 
neg 

perty had passed to the vend 
consent of the vendor. 


- This is the law even if the pro- 
with the 
But in this™eage, 
the vendee purchased the Cotton -with the prë- 


‘conceived design of no? paying for it, cand 


in such a case the*sale does not pass the 
property. We might even put this case on 
the higher ground that, upon the contract 
itself, the property in the cotton was not to 


Price, and the defendant pursued him and | pass until thé price of the cotton was paid. 


A 
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Although, then, the cotton may have been, 
-with the vendor’s consent, allowed to be 
“placed on the vendee’s boat, still the vendee 
:must be considered, until the price was paid, 
as the agent of the vendor, and his posses- 
- gion as that of the vendor’s, and the cotton 
as stifl the property of the vendor as long As 
the price*was-not paid? We think, then, that 
the Judge was wrong in law in holdife that 
this cotton was legally delivered to the pur- 
chaser, and that the property init had passed.. 
. The Judge is equally i in error in the effect 
which hehas given to the decree passed in 
the suit by the vendor against the vendee. 
In. the- first place, those proceedings are Do 
‘evidence in this suit which is not between 
the same parties. An against the “alleged 
vendee, the prgsent defendant may’ have 
accepted a decree for the value of the 
cotton; but as agaixst the present plaintiff, 
he may still asert his right to the property 
in the original cotton. But the reasoa for 
the “decree being given for the value of the 
cotton is very clear, viz. that the ¢otton 
‘itself had been sold, and its value refained in 
"deposit, to await, the result of the litigation 
regarding it. 
: We reverse the judgment of the J ndge on 
* <all points, and being of opinion that, on the 
facts,-the property in the cotton did not pass, 
from the present: defendant, and that he is 
-entitled to the proceeds of its sale, we dis- 
miss the suit of the plaintiff with all os 


A 





The 5th July 1866. 


Present : 
‘The Hon’ble.L. S. Jackson, and W. 
e Markby, Judges. ° 


Decision of Court (upon: evidence, not 
upon arrangement ‘of parties) — 
Evidence — Ancient documents — 
Fossession and enjoyment — Base- 

ment—Long’ and E user 
or possession. , 


D Case WG. 181 En 1866. 
' Special Appeal from a decision. paged by 
the Judge of Backergunge, ddted tA®3 1st 


gee reversing a decision passed 
-by e Moonsiff of Madareæpore, dated 


the 24th December 1864. 


Gooroo Pershad Roy aud others (Plaintiffs) 
Appellants, 


VETSUS 


Bykunto Chunder Roy and othgrs 
(Defendants) Respondents, 


EN 


REPORTER. . 


Rulings. . [Vol VI. 





" Baboo Kalee Mohun Doss for Appellants. 


Baboo Upprokash Chunder Mookedjec 


e for Respondents. d 


A Conrt is bound to decide upon the evidence with- 


out reference to any previous arrangement between the - 


parties, as to the mode in which the evidence is to be 
dealt with. 

The rule of the English Law of Evidence, which 
dispenses with formal evidence of the execution of a 
document more than 20 years old, assuming it to be 
applicable to the Courts of this country, does not apply 

a case In which it is not shown in whose custody the 
document had been kept; and even then the Court could 
reject the document if it thought it to be a fabrication. 

ə Evidence of possession and enjoyment is good evidence 
of title as against the real owner only where it has been’ 
undisputed and continuous., r 


D 


Long and undisturbed user or possession confers title ` 
by pre@cription because it is presumed to be founded on - 


title. 


"THs was a suit brought to recover a plot 
“of land and the use of a road adjoining. It 

pears that the plaintiffs and defendants 
Le to the same family, and that the 
land claimed was formerly a part of the 
joint family property. The road in ques- 
tion so ran over what had formerly been 
part of the same property. At a date not 


given, but within living memory, the family 


property was divided under a Butwarah, and 
the’ real dispute between the present parties 
isas to,their respective rights arising out of 
that partition, 

- The suit came on originally before the 
Moonsiff of Madareepore,: who directed a 
local enquiry by a Civil Court Ameen. 
Previously to that enquiry, the defendants 
signed a document the meaning of which 
is not quite clear, but which pledges them 
in some ‘way or other to accept as true the 
statements of the plaintiffs with regard to. 
the matters in dispute. ‘The plaintiffs were 
accordingly called by the defendants before 
the Ameen as witnesses, but, notwithstanding 
their evidence, his decision was in favor 
of the defendants, the. Ameen being ap- 
parently not s#tisfied with the genuineness 
of the document last mentioned. Upon the 
case coming on for hearing before the Moon- 
siff, he differed with the Ameen, and accept- 
ing this document as genuine and binding, 
hegrefused to look at any other evidence than 
that of the plaintiffs, or to considem any of 
the points of law raised by the defendants, 


considering that the only question before . 


him was whether the evidence of the plaint- 
-iffe proved their Claim. Taking this view 
of the case, he decided the suit in favor of. 
thè plaintiffs, 

e Ko defendants appealed to the Zillah 
Coutt of Backergunge, and the Jydge of 


| that Court reversed the decision of the” 
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Moonsiff. He seems also to have consi- 


dere@ the disputed document to be a genu- |. 


ine one, but was of opinion that it, only re- 
lated to the proceedings before the Ameen, 
and even there, to the right of way -only ; 
and, that being so, that he was at liberty to 
go Into all the evidence, which he according- 
ly did. Upon the evidence before him, he 
decided in favor of the defendants, 


The case now comes before us on’ special 
appeal, and one point raised is that the 
Zillah Judge was wrong in confining (e 
operation of the agreement to the local en- 
quiry by the Ameen. 

We think, however, that it is alto&ether 


unnecessary, to examine minutely the terms 
of that document for the purpose of ascer- 


. taining its meaning. Whatever rights may 


effect whatever upon a Court of Law. 


be created under it between the parties bh 
way of contract, it can have no binding 
A 
Court of Law is bound to decide upon the 
evidence before it, and upon that only; and 
it would be a strange violation of the prin- 
ciples of justice to hold that the judgment 
of the Court could be in auy way fettered 
by a previous arrangement between the 
parties. "e 


Two other points are raised by the ap- 
pellants. In the first place, it appears that, 
upon the Zillah Judge deciding to go into 
the evidence, the plaintiffs produced a do- 


cument which they stated to be the But- 


warah document under which the partition 
took place. No information was given as 
to whence it came, or how it got into Court, 
nor was any proof tendered ‘of its execution ; 
the defendants relying for proof.on the bare 
fact that the deed appeared, on the face `of 
it, to be more than 30 years old. The Zillah 


Judge having other reasons for doubting’ 


the genuineness of the docgnient, rejected 
it, and his doing so is made a ground of ap- 
peal. It is needless to use any argument to 
show that the Zillah. Judge was perfectly 
right in rejecting the document. The ap- 
pellants relied upon a supposed rule of the 
English Law of Evidence. But no suth 
rule does or possibly could’ exist. «There 
is a rule in the English Law of Evidence by 
which, when a document is produced from 
the proper custody and by the proper persop, 
formal evidence of its execution is dispensed 
with, if the document.be more than. 30 
years old. But the rule goes no farther, 
and should the genuineness of the documgnt 


` pe for afy reason doubtful, it’ is perfectly 


open to the Court or Jury to reject it, how- 


~ Be 


ever ancient it maybe. Here, assuming the 
English rule to be applicable to the Courts 
of this eountry, the appellants could derive 
no benefit from it; for, first, not having 
shewn in whose custody the deed had been 
kept, the rule was not applicable ; and even 
had this been shewn satisfactorily, the 
Judge,had still power to reject the docu- 
ment, JE as in this case, he thought it {p 
be # fabrication. e 

The other objection raised by the ap- 
pellants is that the Zillah Judge refused 
to receive evidence of possession in support 
ofethe plaintifi’s title. Now, if by this is 
Meant’mere general evidence of possesgion 
of the kand‘and enjoyment of the right of 
way in question, we think the Judge did 
perfectly right. This was a question of title, 
and evidence of possesgion and enjoyment ls, 
as against the real owner, good evidence of 
title only where it has been undisputed and 
continuous ; otherwise, any tresspasser ip. 
possession might claim a title. But here the 
right ofshe plaintiffs to possession has been 
constantly in dispute, and so far from the 
posession Having been continuous; a Ma- 
gistrate had recen tly decided, on enquiry, that 
the defendants were then in- actual posses- 
sion of the property. This finding of the 
Magistrate of course in no way affects the 


‘question of title, but it was perfectly com- 


petent to the Zillah*Judge to use it as evi- 
dence to.shew thaf at that time the plaintiffs 
were out of possession, and that, therefore, 
there could be no presumption in this case 
in their favor arising out of possession. 
Upon the present argument, however, the 
Counsel for the plaintiffs has asserted that 
the nature of the evidence tendered was 
mot mere general evidence .of possesgion;- 
bag, as regards the right of way, evidenca 
of user and enjoyment, such as would lay 


‘a foundation for a title by? prescription to 


the easement claimed. It is clear, how- 
ever, that no such evidence *could possibly 
exist in this casg. Long and undisturbed 
Haer or possession, whenethe origin of it 
is unknown, confers a title, because no other 
infereyfie can be drawn ‘than that the pos- 
session is, in some way or other, founded on 
title, although it is not known Whegge or 
how the title was obtained. But here there 
is no room for such an inference. Tha 
origin of the plaintiff's title is modern and is 
well known; it was in the partition already 
réferred to ; and under that alone could the 
plaintiff claim any rights with respect to the 
land in Mispute. For. whatever purpose, 
therefore, the evidence of possession was 
2 S E $ l 
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All the objections,” therefore, taken . by 
the appellants fail, and the appeal will-be 
dismissed with- costs. 


The 5th July 1866., 
Present: 
Tig Hon’ ble H. V. Bayley.and E. J ackson, 
- edudges, 

‘ Putnee (Saving sale of)—Fayments 
by dur-putneedar to zemindar. 
“|. Case No. 250 of 1866. 

Special Appeal from a decision, passed by 
the Judge of Purneah, dated the 10th 
November 1865, reversing a decision 


Ea] 


- passed by the Sudder Ameen of that Dis- ? 


` trict, dated the 204 March 1865. 


Mirza Mahomed Hossein Ali (one of the 
Defendants) Appellant, KE 


VETSUS ` 


Sach Bukaoollah and others emits 
Respondents. . 


Ur. J. 8. Rochfort fors Appellant, ` 


` Mr, R. E. Twidale for Respondents. 
A putneedar is not liable to make good the dur- 


we 


_putneedar’s payments to the zemindar, insufficient a$ |- 


they were to stop the sale of the putnee. 
ments must be made in Court, 

“Tue plaintiff, a, dur-putneedar, sues to 
recover from the, zemindar®and putneedar a 
sum of 500 Rupees which he, the plaintiff, 
paid to the zemindar on account of the 
putneedar. 

The Judge on appeal. has decreed the suit 
agninst -the putheedar, who now appeals 
specially, alleging, first, that his pufnee had 
beer sold before this money was paid in, apd, 
Secondly, that the’ money was. nos paid in, 
according to Seqtion 18 Regulation XVIIL 
of 1819, "direct into Court, but to the zemin- 
dar. In answer to this, we are told that 
the.putneedar had allowance made to him 
when taking the surplus*proceeds of the, 
putnee for this 500 Rupees. This faet is 
denied, and it does not appear that {here is 
any evidence of it upon the recofd. the 
special appsllant’s contention, we think that, 
the eedar is not liable to make good the 
dur-putneedar’s payments to the zemindar, 


Such pay~ 


Insufficient as they ewere to stop the sale of 


the putnee. Such payments must, under the 
law, be made in Court, 

The Judge’s orders are reversed, and the 
plaintiff’s svit, as against the putnpedar,Pis | ( 
dismissed. with all costs. 


e 


téndered, the J udge , was Se right in 
. _Fejecting it. - a 


The 6th oe 1866. 
9 
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The Hon’ble C. B. Trevor and G. Loch, 


Judges, 


| Mortgage accounts (when nmeces= 
sary). 


Case No. 466 of 1864:.. 


Regular-Appeal from a decision passed by 
e Moulvee Sujawut Hossein Khan, Princi- 
pal Sudder Ameen of Patna, dated the 
17th September 1864. 


Ram. ‘Loohan Patuk and others (Defendants) 
Appellants, 


Versus 


Baboo Kunhya Lal and others (Plaintiffs) 
. Respondents. 


| Mr. R. T. Allan and Baboo Kishen Succa 


Mookerjee: for Appellants. 


Baboo Unnoda Pershad Banerjee and Hem 
. Ohunder Banerjee for Respondents, 


Suit laid at Rupees 8,459-2-8.. 


In a suit to recover possession of mortgaged property 
on the allegation that the usufract had liquidated prin- 
cipal and interest, the production of accounts is ne- 
cessary. 


Tars suit, which wasto recover posses- 
sion of certain mortgaged property, on the 
allegation that the debt, with interest, had 
been liquidated from the usufruct, has been 
twice remanded. On the last occasion, the 
Court clearly laid down what course the 
Principal Sudder Ameen was to take in 
settling the aceounts, and that officer has 
carried out those instructions and given a 
decree-for the plaintiffs to recover possession 
and a.sum of Rupees 4,026 realized in excess 
of the debt due by him. 

The facts of the case are these: Bunnoo 
Bibee gave the property in question in mort- 
gage to Kurumoonfssa in 1219 (1812) fora 
loan of Rupees 1,100, and borrowed*a further 
sum in 1287, (1830), making the principal of 
her debt Rupees 3,750. The rights and iu- 
terests of the mortgagee were sold in execu- 
Gen of adecree, and purchased in 1847 
(1254) by Gonaish, now represented by the 
appellants; his heirs. The plaintiff pur- 

GE the right of the mortgagor in 1257 

0), and now seeks to.recover possession, 
as' the debt has been liquidated. 
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The order on remand was as follows: 
er Thee Principal ,Sudder Ameen will first | 
- vr calculate interest’ on: Rupees 1,100 from | 
“121% to 1257, looking tothe particular 
" dates in those years on which the mortgage 
“ lease was granted and the additional sum 
“ was borrowed at J2 per cent, and from 
“ 1237 up to the date of suit, he will cal- 
“ culate interest at the same rate upon Rupees 
© 3,750. He will then demand from "(he 
“ mortgagee the 
“ showing the gross receipt from the property 
de mortgaged, and the expenses of collectio 
" from 1847 (1254) up to the institution: of 
“ she present suit,—that is, during the time 
“ he has been in actual possession,—as it is 
“ impossible to expect the defendant to progugs 
“ the collection papers of a period anterior to 
“his possession. The Principal Suddet 
** Ameen will accept any trustworthy evi- 


“ dence produced by each party, but espe- 


“ cially by the mortgagee, as to the assets of 

“ the property during any year or years inter- 
“ mediate between 1219 and 1254, and, in 
“ the absence of such evidence, will take the 
“ yearly collection monies and expenses. of 
“ management during the years defendants 
“ have been in actual possession, as evidence 
“towards calculating the yearly collection 
" from the property from 1219 up to 1254. 
"7 After having made these calculations, the 
“ Principal Gudder Ameen will then deduct 
“ the interest due yearly from the collections, 
“ carrying over any sum that may remain 
“to reduce the principal. Should in this 
“ ealculation,-the whole principal, with iu- 
“ terest, have been paid off either before or 
_ “after defendant’s purchase and possession, 
“ plaintiff will be entitled to a decree for 
‘ possession with mesne profits amounting to 
“ the sum which the mortgagee, has received 
“ in excess of the principal and interest ; and 
“ should the principal and interest not have 
“ been entirely paid off, the phintiff will not, 
‘in the present action, be entitled to posses- 
it sion, nor will he be, unless the whole sum 
“ is realized from the usufruct of the pro- 
“ per ty. ” ; 

Tn an earlier part of the same order ef 
remand, (e Court observe: “ The Prjncipal 


“ Sudder Ameen should have called upon 


“ the defendants, mortgagees, for their col- 
“ lection papers under. Sectjon II Regula- 
“tion XV. 1798; and have examined tife 
‘‘mortgagees on solemn declaration ‘as 
“ their truthfulness and authenticity, and, if 
“ he credited them, have passed a decree in 
ge ‘< accordance with the result shown by thè 

® or if he did not credit them, then in Bos 
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“ anc with ‘any evidence which plaintiff 
* might adducé.” 

In acgordance with these instructions, the 
Principal Gudder Ameen served notices on 
the defendants, mortgagees, on 20th August 


‘and 8rd September 1864, and on their fail- 


ing to comply with the orders of the Court, 
the Principal Sudder Ameda made hse of the 
evidenge adduced by the plaintiff, and foung 
that the principal of the debt, with interest, 


‘had been realized from the usufruct, ‘and 


that plaintiff was, consequently entitled to 
recover possession, and a sum. of Rupees 
4,926 as mesne profits, from the defendants. 
‘In appeal, it is urged that the Priseipal 
Sudder Ampen did not summon the witnesses 
nor make a local investigation, as -asked for 
by the defendants.. In (hey petition, the 
defendants refer to one Breed Chunder as 
the present lessee of certain lands, and re- 
quest that he may be examined # but his lease 
appears to have commenced since the institu- 
tion of the present suit. The pleader for 
the appellant also refers to the evidence ‘of 
certain witnesses who state that the rent 
waseabout Repees 400, and not Rupees 680, 
as found by the Principal Sadder Ameen ; but 
the pleader forgets that Rupees 400 was the 


-amount of rent payable to the landlord, and 


that the ticcadars realized a larger sum, 
being - their profits from the ryots. The 
pleader quoted (e decision of the Privy 
CounciPin the case of A. G. Forbes, Ap- 
pellant, vs. Ame®roonissa Begum, decided 
on lst February 1866, as shewing that the 
accounts now called for by the Court were 
unnecessary ; bat that judgment does not lay 
down any rule at variance with the order 
for remand in this case. "Their Lordships 
qbserve “ that the necessity’ of producing 
“ spcounts arises, and need only arise, Jirst, 
“ when the mortgagor has deposited the 
‘“ principal, leaving the qugstion of interest 
“to be settled on an adjustment of the 
“ accounts ; secondly, when he has deposited 
"all that he admits or alleges to be due; 
di thirdly, when he pleads and undertakes to 
o pfoge that the whole of i principal ` and 
t: interpst -has-been liquidated by the ugufruct 
of Me property ;” and further ‘on their 
guordships remark “ that the egor of the 
‘“ Court below was in the dismissaMof the 
“ suit on the assumption that the production 
“of any. accounts was necessary in a case 
“in which there was*neither plea nor proof 
“ that the usufruct had liquidated principal 
“ and interest, and no deposit had been made 
“ fo cover-the balance. admitted to be due.” - 
In the present case, the plea of complete 
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liquidation is taken, and it is on that ground 
that the plaintiff seeks to recover possession. 


` The decision, therefore, of the Privy Council 


cannot in any wise be said to be opposed to 
the course adopted by this Court in dispos- 
ing of this case ; and, under all circumstances, 
we think it unnecessary to disturb the judg- 
ment of? the Cofrt below, and dismiss the 
“appeal with costs. 





.* . The 6th July 1866. 


vs? Present: 


The Hon’blé C. B. Trevor and G. Loch, 
: e , Judges. 


Rights (Egress df smoke and ingres 
ofeair)—Obstruction. > 


e 7 Case No. 716 of 1866. 


Special Appeal from a decision passed by 
o the Principal Sudder Ameen of Gya, 
dated the 18th December 1865, revePsing 
a decision passed by the Moonsiff of that 
District, dated the 25th’ May 1865. 


Beharee Sahoo (Defendant) Appellant, $ 
"geren 


a 
Musst. Ajnas Koonwft (Plaintiff) 
- Respondent. 


Baboo Kishen Succa Mookerjee for 
Appellant. g 


Mr. R. T, Allan for Respondent. 


A shaving built on, his own ground a well which 
“blocked up: Be apertures in his honse for the egress of 


‘ smoke and ingress. of air, 4 was required to make 


corresponding a erttres in his wall, and the pulling 
down of the wall considered not necessary. 


Tae plaintiff complained that the aper- 
tures in his. houso for the*egress of smoke 
and the ingress of air were blocked op be a 
wall built by the defendant ‘on 


E e 
ground. She prayed: that (e °wallNnight |- 


sitet be your en or- removed to the dis- 
tance-©f a cubit from his wgl The first 
Court held (at, an defendant was willing to 


_fanke ‘apertures in bës wall corresponding ‘to 


those in the plaintiff's wall, there would be 
no necessity for removing the wall, as mat- 
would then remain as they are, the 
ao having egress for smoke ang ingr€ss 
or air, ` ° i 


~- 
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The Principal Gudder Ameen in appeal ` 
reversed the order directing the waal to bê , 
pulled down, quoting a precedent. of this 
Court of 17th May 1865 -(Oodoy® Chand 
Mullick, Appellant), in which this Court 
held that a wall whieh obstructed the plaint- 
iff’s ancient lights should be’ pulled down, 
and that the making of apertures in tlie 
defendant’s wall would not be sufficient to 


{admit the ‘air and light, as plaintiff was en- 
-P titled to have it. 


‘We think, in this case, that plaintiff fs 
eentitled to have egress for his smoke and 
ingress for air as heretofore, and wee think 
this will be sufficiently attained by requiring 
the fefendant to make corresponding aper- 
{gigs in his wall ; and therefore it will not bé 
necessary to pull down the wall. "We ac- 
cordingly reverse the decision of the Lower 
Appellate Court with costs; and restore that e- 
of the first Court. å i 


D 


The 6th July 1866. 


Present: 


D 


The Hon’ble J. P. Norman and G. Camp- 
z bell, Judges. ae 
Appeal—Ex-parte judgment—Ad- 
journed hearing. 


Case No. 722 of 1866. 


Special Appeal from a decision. passed by 
the Second Principal Sudder Ameen: of 
the Twenty-four Pergunnahs, dated the 
22nd December 1865, affirming a decision ` 
passed by the Moonsiff of that District, 
dated the 31st July 1865. : 


Kalee Churn ‘Ditt (one of the Defendants) 
e Appellant, . 


H 


versus 


Modhoo Soodun Ghose (Plaintiff) 
Respondent. `. 
z a R 
Mr. R. E. Twidale for Appetlant. 
Babos Amund Chunder’ Ghossal: for 
8 Respondent, fer 
ü e 
A defendant who appeared at the first hearing, but on ` 
whose abs@nce at the adjourned -hearing the case was 
decreed agaist him ex parte, is not debarred from 
appeal under Section 119 Code of Civil Procedure. _ > 


fy: this case, the defendant appeared by 


‘| his pleader in Court at a first - hearing; bat 
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_ We have carefully considered the order 
of remand, the decision of the Judicial Com- 
missioner after remard, and the arguments 
of Counsel. Weare clear that, in conformity 
to the second point contained in the remand 
order of April 24th 1863, the Judicial Com- 
missioner finds that “it is the custom of 
Section 119, and refused the appeal. It is} “ the country that, op the death of 2 service 
true that the defendant’ might ‘have had a |“ tenuré-holder without heirs, his jagheer,” 
remedy under the provisions of Section 119, | * reverts to the grantor.” : 

which permits an application for re-hearings. Now, on this, the legitimate and legal 
upon certain grounds in all cases decided | deduction is that the Rajah is entitled to a 
ex purte, But if he cannot or does not care, decree. The failure of service, eich the 
to seek that remedy, we do not think that he Rajah is said to have not proved, is quite be- 
is debarred from appeal under the first Clause | side the question; neither is there weicht 
of Section 119, because he has once appefred. | or point in the Judicial Commissioner’s Te- 
He may, if he choose, appeal upon the case | marks that the jagheerdar cannot alienate 
as it stands on the ex parte hearing ; br hal more than his own interests, fur he can have 
neglect to appear at the second hearing, he no interests which are not bond up with 
~ will only lose -the benefit of the evidence | the jagheer and with thaservice to be per- 





the case was adjourned, and at the adjourned 
hearing the defendant was absent, and the 
° case was decreed against him ex parte under 
the provisions of Sections 147 and 1 P1 of the 
Civil Procedure Code. On appeal,- the 
Judge held that the remedy of the defendant 
was an application to the first Court “under 


and arguments which he might then havd’| formed by him to the grantor. e 


used. We remand the case for trial of the 
appeal as it stands. | 


l d 
` The 7th July 1866. e 


_ Present: 
= 


The decision, quoted by the Lower Court 
"of 1857 (Sudder Dewanny Adawlut Reports, 
page 253), as far as it is applicable, is in favér 
of the Rajah, appellant, for it is there clear- 
ly laid down gthat the land reverts to the 
Government,—tkat is, to the grantor,—on 
extinction of heirs of the grantee. 

We think the dudicial Commissioner has 


The Hon'ble G. Loch and W., S. Seton-Karr, eptirely lost sight of the order which legally 


Judges. 


Service tenures—Custom — Death 
grantee without heirs. — 


Case No. 791 of 1864. 


Application for review of judgment passed 
on the 9th Septembér 1864, in Special 
Appeal No. 557 of 1864. 


Rajah Ramessurnath Sing (Plaintiff) 
Appellant, e 


VETSUS 


Huro Lal Singh and others (Defendants) 
Respondents. 


Messrs. R. V. Doyne and C. Gregory fog 
e . Appellant, ` 


No one for Respondents. 


Where the custom of the country was found to be 
that, on the death of ‘a service ténure-holder withogt 
heirs, his jagheer reverted to the grantor, the right of 
the grantor to the land on the death of fhe grantee 
without heirs was recognized. ° Be, 

No one has thought fit to appear in this 
case against the review, though notice Was 
served very long ago. EEN 


MÉI 


ought to pass from his own finding of facts; 
and, reversing our order of the 9th of Sep- 


of | tember $864, we give the Rajah, special ap- 


pellhnt, a decree @eclaring him entitled to 
resume the two mouzahs sued for, 


The 10th July 1866, 


2 4 < 
e e Present:, ° e 


The Hon’ble H. V. Bayley ånd E. Jackson, 
Judges. 


Evidence—Judzment to state reasons 
* for accepting or rejecting. 


d Case No. 646 of 1866. 


e ` S Wm, 

Special Appeal from a decision passed by - 
Baboo Luckhee Narain Mitter, Additional 
Principal Sudder Ameen of Dacca, dated 
the 18th December 1865, affirming a de- 
eision passed by the Moonsiff of Narain-, 
gunge, dated the 19th May 1865. _ 


Së e 
S 


6 


' favor of the plaintiff is, that-the boundary of | 
plgintifi’s land does not agree with that of | 
defendant’s land, as stated in the decisions | 


88. 


Civil 
-Kishen Coomar: Sein and others (Defend- | 
ants) Appellants, S 
VETSUS i 


Ram Coomar Shome (Plaintiff) Respondent. 
= FT: 2 e ; L 
Baboos Onookool- Chunder Mookerjee and 
*Chunder -Madhub Ghose for Appelfants. : 
Baboo Sreenath Banerjee for Respondent, 
Š S 


A Court must examine the evidence put in by both 
parties, and state specifically the reasons upon which he 


accepts the evidence of the one side or rejects that of the | 


“other. d 
_ We are objifed to remand this case, for a 
proper decision, to, the Principal Sudder 
Ameen. The only reason which he zhas 
given for the decree which he has pasged-in 


get forth by each party. But we fail. to see 
by what process of argument the Prinéipal. 


Sudder Ameen upon this fact gives a decree |: 


to the plaintiff, It does not prove the plaint- 
iff’s case any more than it proves the defend- 
ant’s. The question is whether the disputed 


tree and land belong to the plaintiff or the 
defendant. The Principal Sudder “Ameen 
must examine the evidence put in by both 
parties, and state specifically the reasons 
upon which he accepts the evidence of the- 
one side or ‘rejects. that of the other. It is 
not sufficient in law that he should give-a 


. list df the docaments* and witnesses | of jhe 
` plaintiff and state that thesé prove plaintiff's 


case, and then hive a list of the documents 
and. witnesses of the other side and state that 
„these do not prove the plaintifi’s allegations 


- td be false, or te defendant’s case to, be 


true. The Principal Sudder Ameen must 
consider and weigh this evidence so 
by bothedtfies, and record a proper judgments 
‘upon it. l a 


t in 


_” The orders passed by, the Principal Sudder 


Ameen are reversed, and the case remanded 


to him for re-decision; and he will be good. 


D 


enough to avoid such errors in future. - 
Costs. to follow the final judgment. 
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The 10th July 1866. 


= Present: 


The Hon’ble C. B. Trevor and G. Campbell, 
Judges. i 


Mahomedan taw—Marriage (he, ` 


tween Soonnee and Shea). 
= Case No. 754 of 1866. 
“Special Appeal from a decision passed by 
the Principal Sudder Ameen of Dacca, 
dated the 19th December 1865, affirm- 
ing a decision passed by the Sudder 
- ° Ameen of that District, dated the 30th 

June 1865. . d 


+ 


6yud Gholam Hossein -Chowdhry (one of% 


the Defendants) Appellant, 


e VETSUS 


Musst, Setabah Begum (Plaintiff) and others 
. (Defendants) Respondents. 


ry Baboo Romanath Bose for Appellant. 


Baboo Nubo Kishen Mooherjee for 
Respondents. 


There is nothing in the Mahomedan Law to, show 
that a Soonnee is mcapacitated from marrying a Shea, 


THE question involved is the validity of E 


a deed of dower. The Lower Appellate 
Court finds it to be genuine. Defendant 
appeals specially, on the ground that the 
Court below has failed to take notice of a 
plea that the man who executed the deed 
being a Soontee, could not marry a Shen 
woman. Putting aside, any question as to 


. what would be the effect of such a state of the ` 


‘law as respects a dower deed executed in 
consideration of ade facto marriage, it is 
, sufficient to say that the appellant wholly 
| fails to show us any authority for the legal 
: pa which he urges. We can nowhere 
‘find that a Soonnee is incapacitKted from 
i marrying 2 Shea. On. the contrary, if is 
‘distinctly laid down that he may marry.a 
‘Christian or a dew, and we may presume d 


i Wahomédan Law has the greatest possible 
indisposition to invalidate marriages, and it 
wqpld lie wholly on defendant to prove a 


—— EE? 


| fortiori that he may marry a Shea.. The 


~ 


bar to the marriage. He has not*done go, 


The appeal is dismissed with: costs. 


e 


` ent. 
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Civil 
The 10th July 1866. 
e Present : e 
The Hon’ble H. V. Bayley and E. Jackson, 
Judges. . | 


Payment of decree by instalments. . 


Case No. 656 of 1866. 


+ 


Special Appeal from a decision passed by 
ethe Principal Sudder Ameen of Beer- 
- bhoom, dated the 30th November- 1865, 


reversing a decision passed by-the Suder | 


Ameen of that District, dated the 17th 
April 1865. să i , «@ 
Ram Gopal Roy (Plaintiff) Appellant, 


Le 
~ BErses 


Ram Tonon Chatterjee and others » 


(Defendants) Respondents. . 


+ 
Mr. R. E. Twidale for Appellant. 


W 


No one for Respondents.- 


An order allowing.a defendant to pay a decree for 
1,200 Rs. by ‘instalments of 100 Rs. per annum (in 
“other words, deferring execution of the decree for 12 
years) cannot legally be passed except for some suffi- 
“cient reason. , S - 


Tas Principal Sudder Ameen has, without 
the consent of the plaintiff? given him a 
decree for Rupees 1,200 due from the de- 
fendant, but allowed the defendant to pay it 
at the rate of 100 Rupees per annum. This 
is objected to, and, we think, on very good 
grounds. No sufficient “ground is sheyn 
under Sedtion 194 for deferring execytion of 
this decfee for 12 years, and anch an order 
cannot legally be passed except on some sufti- 
cientreason. The respondent does not appekr 
in support of the decree, and we reverse 60 
much of it as allows the debt to be paid by 
instalments. Costs to be paid by respdhd- 
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se ` | | Present: 
` -The Hon’ble C.-B. Trevor and G. 
Campbell, Judges. i 


| Sudowment—Onus probandie-Perma= 


nent khadim tenure—Zjectment.. 


` Case No. 730 of 1866. | 


Special Appeal fgom a decision passed by 
the Principal Sudder Ameen òf Midna- 
pore, dated the 29th December 1865, 
affirming a decision passed by the Moon- 
sift, of, that District, dated the “30th 
August 1864. ; 


Chand Mean and others tDefendants) 
i Appellants, l 
e 


2 VETSUS 


Khondkar Ashratoollah and others a 
s (Plaintiffs) Respondents. | 


Baboo Geeja Sunkur Mojoomdar and 
Moulvee Murhumut 
_jants. 


“le Baboo Romanath Bose for Respondents, 


Where persons have long held as Khadims under the 
superior, holders or mafagers of endowed property, and 
claim to hold a permgnent Khadim tenure from which 
they are not liable to be ejected except for misconduct, 
the onus proband: is on them. 


_ Tae Principal Gudder Ameen has upheld 
the former judgment reversed and set aside 
by this Court, which: he could not do. It 
is found that the defendants are supérior 
holders or managers of the endowed proper- 
ty? and that plaintiffs have long’ held ag 
Khadims ander them; but the nature of 
this Khadim tenure is ass&med, not proved. 
We think that plaintiffs must prove that 
they hold a permanent (entre from which 
they are not liable to be ejected except for 
migconduct. The fact Mët plaintiffs are 
descefidants ‘of the founder through a female 
can, 9f itself, give them no right to a per- 
manent Khadim tenure, though it may ex- 
plain their having come in sSdhadims. 
Plaintiffs must prove that the Khadim’ ten- 
ure is permanent and hereditary ; and the 
case is remanded to the first Court to give 
Hem. ou opportunity of doing so. If they 
succeed in. proving so much, then it will 
lig on defendant to prove misconduct ren- 
dering them, Jiable to ejectment, Remand 
; accordingly. - "Sg 
i B 


s . e 


Hossein for Appel- . 
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- The 11th July 1866. 

B Present: 2 

The-Hon’ble Sir Barnes Peacock, Kt., Chief 

‘Justice, andthe Hon’ble L. S. Jackson, 
e Judge. 


Rights ef co-plainziffs (to be deter: 
mined in fresh suit). , 


. Case No. 2077 of 1865. e 
Special Appeal from a decision passed by 
Mr. W. Ainslie, Judge of Petna, dated 
the 19t May 1865, affirming a decision 
_ passed by the Pincipal Sudder Ameen of 
`. thas District, dated the lOth December 
~ 1864, a! 8 
_ Luchmun Pershad (Plaintiff) Appellant, 
oS o? versus 
Dabee Pershad (Phaintiff) Respondent. 


-Baboos Onookool Chunder Mookerjee and 
., Grish Chunder Ghose for Appellant. 


. , Baboo Kishen Succa Mookerjee for, 
Respondent. a 

dn a suit by A against B, in which C intervened aud. 

was made a co-plaintiff with A Hr that the Gourt 


D p z ; 
ought only to have decided- the contfpversy between the and 29 both the Lower Courts were oe 
co-plaintiffs on the one side and the defendant on the | In going into that matter, the respondent in 
other, and (instead of declaring the respective interests 


must pay to the appellant the 
of the plaintiffs in that stage of the case) to have left this SCH thi p 4 d th PP iw Sas thie 
them, if they disputed as to their shares in the amounts costs o 1s appeal and the costs in 
of the decree, to make that the subject of a fresh suit be- | Lower Appellate Court. 
















Judge. . 

It appears- to us that the Principal, Sud- 
der Ameen was wrong in declaring the ` 
respective interests of the plaintiffs in the 
suit in that stage of the case. If the plaint- 

.iffs disputed as to their shares in the amount 
of the decree which they had obtained, that 
ought to have been the subject of a fresh 
Spit between them ; and the Principal Sudder 
Ameen might, on the application of either 
party, have ordered the money to be brought 
into Court and impounded. But, in the suit 
before him, the Principal Sudder Ameen 
could only decide the controversy betweén 
‘| the co-plaintiffs on one side, and the de- 
fefidd@nt on the other. l 
e Then, as the Lower Court was wrong in 
declaring the respective interests of the 
WHaintiffs in that stage of the. suit, so was 
the Judge wrong in affirming the Lower- 
Court’s decision with costs. 

We think that so much of the decrees of 
the Léwer Courts as decided the respective 

interests of the plaintiffs must be eet aside ; 


tween them, the money being brought into Court and 
impounded on the application of,either party, 

In this case, Deendyal and Elahe® Kha- 
num obtained a decree against Ameer Ali. 
:Thè money was levied by sale cf property 
under an execution against the defendant in 
that suit, and an order was made to pay the 
~“ amount outof Court to the plaintiffs. Buta 
third party objected to the sale, and then the 
~purchaser gave up his purchase, and wae 
allowed to také the purchase-money wut eof 
Court. Upon that, Luchniun Pershad, as 
representing Deetidyal, and as having pur- 
chased, the share of Elahee Kharum in the 
decree, brought'a suit against the purchaser 
for the amount of the purchase-money. 
Dabee Pershad, tkg respondent in this case, 
intervened ; and upon the faith of a decree 
between Dabee Pershad and Lughmuy Per- 
shad in which it had been held that Dabee 
Pershad pers one of the heirs of Deendyal, 
Dabeb Pershad was made a plaintiff in that 
snit. The suit succeeded, and a decree was 
passed , against the “defendant. But the 
Principal Sudder Ameen went on and de- 
clared the respective interests of the two 
co-plaiatifis, namely, the special appellant 
and respondent before us, and decreed for 
them in equal moieties; and this part of the 


The 11th July 1866. 


Present: 
> 


The Hon’ble Sir Barnes Peacock, Kt., Chief 
Justice, and the Hon’ble L.. S. Jackson, 
Judge. e 


Sale (in fraud of creditors before 
execution). 


- Case No. 2916 of 1865. 


be t 
Special Appeal from a decision passed by 
Moulvie Syud Abdoollah, Principal Sud- 
ger Ameen of Hooghly, dated the 16th 
August 1865, reversing a decisien passed 
by Moulvie Suddut Hossein, udder 
Moonsiff of that District, dated the 17th . 
© December 1864, 


, e ` 7 
‘Radha Mohun Dutt (Plaintiff) Appellant,- 
g e 
VETSUS l 


e 8 l 
. Bissessur Bundoopadhya and others | 
(Defendants) Respondents. - 


3 
OG 2 a $ 
LU * 


L 


decree was upheld in appeal by the Zilah S è 
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Baboo Mohendronath Mitter for- Appellant.’ 


Baboo Bamachurn Banerjee for- 
e Respondents.. 


Where a mortgagor executes a deed of sale for the 
purpose of defrauding and defeating his creditors, it is 
void against any of the creditors who may obtain a 
decree against him, although-the deed may have been 
executed before execution was taken out on the decree. 


Peacock, C. J.—I think that there is a 
substantial finding of the Court that this 
was a fraudulent document. The Lawer 
Court had found the deed to be genuine, na 
upon proof of any consideration having 
passed, but merely upon proof by the attest- 
ing witnesses of the execution of the*deed, 
and that it was executed before the decree- 
holder had actually obtained execution. < 

The Lower Court, under all the circum- 

~. Stances of the case, and taking into considera- 
tion the relationship existing between th® 
parties, says :—“ The kubala seems to me in 
“ every respect to have been drawn out be- 
" tween the two relatives only with a view 
“ to defraud and defeat the creditors.’’ 

If it had been drawn out for the purpose 
of giving a security to the mortgagee for 
money advanced to the mortgagor, it would 
not have been for fraudulent purpoges. df 
the mortgagor executed the deed ‘for the 
purpose of. defeating his creditors, it is 
void as against any of the creditors who 
might obtain a decree against him, although 
it may have been executed before execution 
was taken out on the decree. The consi- 
deration expressed may have been paid in 
the. presence of witnesses, and the money 
may have been.afterwards returned. 
` I think the Judge shows that this deed 
ought not to operate as a mortgage from the 

, mortgagor to the mortgagee, as it was mere- 
ly-intended to stand in the way of the mort- 


gagor’s creditors whenever they might at 


tempt to seize the property if execution. 

Jt appears to me, therefore, that there 
is no ground of special appeal, and that the 
decision of the Lower Appellate Court 
should be affirmed with costs. ` 

Jackson, J.—I entirely agree. I do got 
find in he decision of the Court of first 
instance one single word about the passing 
of the consideration-money. That Court 
only went upon the-ground that the deed 

had been executed on a certain date prior do 
the suit of the creditor, and considered it- 
- self not entitled to look at anytlting: beyofid 
that. There is no doubt that the Principal 
Sudder Ameen justly decided that he @as 
ound to take into consideration, the’ er, 


- 


ee 


| of the Lower-Court. + 


Le 
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cumstances of fraud alleged by the creditor, 
and he very.properly over-ruled the decision 
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The 12th July 1866. 
Present: i 


The Hon'ble C. B. Trevor and G. ‘Campbell, 
Judges. - 


Onus probandi — Maintenance — 


° Custom. e 


- °* Case No. 806 of 1866., 

“Special Appeal from a‘deAsgion passed by 
the Deputy Commissioner of Maunbhoom, e 
dated the 22nd December 1865, affirm- 
ing a decision passed by the Moonsiff ef 
that District, dated the 23rd Magch 
1865. 


. © E 
Rajah Mokoowd Narain Deb (Defendant) 


P Appellant, w 
e versus 
Mooralee Mohun Baboo (Plaintiff) 
S  Zezmondent, 


Baboo-Mohendro Lal Shome for Appellant. 
Baboo Ashootosh Dhur for Respondent. _ 


Suit by a late Rajah’s brother for maintenance allow- 
ance, which the present Rajah opposed on the ground 
pat, as the plaintiff was no longer the ruling Rajah’s 

rother, his allowance must be diminjshed. Herp that 
thfonus*was on the defendant ta prove a custom ariig 
ling bim ro diminish’ the allowance heretofore enjoye 
in right of plaintiff's position in poe family. 


Puaintirr is a member of the family of ‘ 
a Rajah holding an estate as a Majorat. It 
is found that, inethe time of the late Rajah, 
hise brother, he was entitl@4 to an allowance 
of 60°Rupees for maintenance. The present 
Rajah? hisenephew, resists the claim, on the 
ground that, as plaintiff is no longer brother 
of the ruling Rajah, his allowantemust be 
diminished. The Lower Courts rightly hold 
that, under such circumstances, it is for the 
defendant to prove ae custom entitling him 
to diminish the allowance heretofore enjoyed 
in right of plaintiffs position in the family. 
He has not done so, The appeal is dismiss- 
ed with Costa. 


E 


$ 
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The 12th July .1866. 


The-Hon’ble H. V. Bayley and E: Jackson, 


Judges. 
Resuined Lakhersj — Assessment of 
Lé ront. S 
së Gase No, 679 of 1866. ` 


Spécial Appeal from a decision passed by 
the Principal “Sudder. Ameen of East 
Burdwan, dated the 20th November 1865, 
affirming a decision passed by the Moon- 
sdf of that District, dated the 4th May 
-1864, 


Hureebuns Burhal and others (Defendants) 
/ ‘appellants, SE 


DOSS 


j , | 
_ Joy Kishen Mookerjee (Plaintiff) « 

vs Respondent. 

“Baboo Boyhuntnath Paul for Appeliatts. 


Raboos Mohendro Lal Shome and Pearee 
Mohun Mockerjee for Respondent. ° 

The holding of a lakherajdar after a decree for resump- 
tion is not that of a trespasser, and he is fully entitled 
to remain in possession of the land Without paying rent 
until the zemindar assesses rent upon him. , 

Jr is sufficient that we should state in 
this appeal that we coigcide in the opinion 
given by Messrs. Justices Trevor and*Camp- 
bell in a directly analogéus case, ‘Special 

Appeal No. 1871 of 1865, Brijonath Dutt, 
' Apppellant, versus Joy Kishen Mookerjee, 
Respondent, decided 28th November 1865, 
_ reported at page 69 of the Weekly, Reporter 
for.- that, month. For respondent, it is 
said “that Justices Norman and Kemp hava 
on 28rd August 1863, decided that the hold- 
fng of the lakhérajdar after the decree 
for resumption gvas the holding of a tres- 
passer, and „that the zemindar was able to 
recover compensation from him. ‘The re- 
spondent’s vakeel, however, admits that a 
- Jakherajdar in such a positién cannot legally 
be considered a trespasser.. He is liablé to 
pay such rent as the zemindar assessag upon 
him, but he is fully entitled also o remain in 
possession of the land without paying rent 
until tHe zemindar does assess rent upon 
him. We agree wh the decision passed in 
the case first quoted, Whigh was a judicial deci- 
: gion on a point at isbue before the Court, 
whereas that of the Justices in the latter 
“Case was an obtéer. ` 

We reverse the lower Court’s onders and 


D 


dismiss this suit with all costs. * 
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The 13th July 1866: . 


_ Present: « 
The Done F. B. Kemp and W. Markby, 
Judges. e 
Defamation. i 


Case No. 728 of 1866. 


Special Appeal from a decision passed by 


the Deputy Commissioner of Nowgong, 


-* dated the 17th January 1866, affirming 


dedecision passed by the Sudder Ameen 
eof that District, dated the 8th August 
1865. 


f Mr, Jacob Peter (Defendant) Appellant? ` 


VETSUS 


>» ®s 
je Mr. P. Dufour (Plaintiff) Respondent. 


Baboo Mohinee Mohun Roy for Appellant. 
è - No one for Respondent. 
The law will infer malice where a statement is deli- 


‘|. berately false in fact and injurious to the character of 
another, and the publication is not privileged. 


Tu% was a suit by Mr. Dufour, an officer 


Court by the special appellant, in which he 


cRargeé him with fraudulently retaining 15 
out of 110 logs of wood sold to the Depart- 
ment of Public Works, the:said libel being 


injurious to his reputation as a public officer. 
Both Courts have found that the charge 


was a false one, and have awarded damages 


to the amount of 200 Rupees. . 
In special appeal, the pleader urges that, 
as the charge was made by the special 


and with a fair and reasonable hope of pro- 
tectiug his own interests, it was a privileged 
publication ; and, further, that there is no 
proof of malige warranting the award of 
A decision of the late 
Sudder Court, dated 22nd April 1841 
(Maharanee Kummul Koomaree vs. Hedger) 
is quoted, and the pleader also referred us to 
Broom’s Commentaries. 

We are of opivign that this charge, which 


one, was not made with a fair and feasonable 
hope of protecting the special appellant’s 
interests. Itis clear, from the correspond- 
ence which passed between the parties, and 
which has been admitted in evidence, that, 
up to thé 12th of April 1865, the special re- 
spondent was willing to return the logs of 
wogd which had been rejected, and invited 
the special appellant to take thew’ away 

On the 17th April, the special appellan 


in the Department of Public Works, to reco- ` 
ver damages for a libellous publication in a 
petition of charge presented in the Criminal 


appellant in the conduct of his own affairs, ` 


hd& been found by those Courts to bea false | 


, *serting that special respondent had fraudu- 


' not a Bond fide fair ond reasonable charge, 


~. vileged one, and the law will infer that a 
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makes his - charge in the Criminal Court, as- 


lently retained 15 logs, This charge was 
and, in the face of the correspondence above 
alluded to, the special appellant must have 
known that he had no ground for believing 
the charge to be true. ` 

The case cited from the Sudder Reports 
is notin point. In that case, certain hasty 
and improper remarks were made in thé 
argument as set forth in the pleadings, and 
the.-Appellate Court held that they mighe 
have been visited with punishment then 
and there as a contempt of Court. In this 
instance we have a deliberate false charge 
instituted, without any ground for beligying 
it to be true. sdf 

The publication was clearly nota’ pri- 


statement which, as in this case, is clearly 
false in fact and injurious to the character 
and reputation of the special respondent, is 
malicious. e 
“ The appeal is dismissed without costs, 
nobody appearing for the special respondent. 


D 
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The 16th July 1866. ` 
Present : 
.The Hon’ble E. Jackson, Judge. 


Hindoo Law (Succession)-—Nephews 
(of whole and half-blood). 


Case No. 877 of 1865. 

Application for review of judgment passed 

on the 25th May 1865, in Special Appeal 
No. 3595 of 1864. . 


Gooroo Churn Sircar (Appellant) Petitioner, 
versus 

Koylash Chunder Sirear (Respondent) 
` Opposite part, 
Baboos Kalee Mohun Doss, Romesh Chun- 
der Mitter, and Nilmonee Sein for 
| Petitioner, ~ 
Baboos Sreenath Doss,and Dwarkanath 
- Mitter for Opposite party. 


Upholding former decision relating to the adtoession, 
according to the Hindoo Law, of nephews of the whole 
and half-blood, a ` 


Tus application was. admitted for argu- 
ment by Mr. Justice Glover, and I have 
heard both sides at great length £ second 
time upon the whole question. It remains 
for me now to decide whether there is, in 
my opion, any good and sufficient reason 
for interfering with our former decision, 


ei 


~ 
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The special- ground on which it is objected 
to, is that it was founded principally on 
verse 6 Section B of the Dya Krama San- 
graha. , The point was whether a nephew of 
the whole-blood took precedence’ of a 
nephew of the half-blood in a joint un- 
diyided. Hindoo family as heir to their 
deceased uncle, The” vefse .in “question 
stated that the nephew of the whole-blood was’ 
a prior heir to the nephew of the’ half-blood 
whether’ associated or ungssociated. It is 
now said that the „word associated in this 
verse means “re-united,” and that, as the 
family in this case was not a re-united fami- 
ly, the verse does not apply. Mr. Justice 
Glover was, of opinion that this meaning 
did ‘attach to the word associated, as, proved 
by a reference to the original Sanscrit word 
used by the author, and ‘the 4nterpretation 
of that word as giverin other passages of 
the Dyabhaga and Den Kranva Sangraha, 
and as given in Shama Churn Sircar’s Vya- 
vastha Durpana ; and I quite agree with 
him that. associated in this and the fornter 
verses of the Chapter quoted does mean 
re-upited. e . 

It is to be observed, however, that our 
‘decision did not proceed solely on -this 
single text. The whole of the authorities 
@n the subject were considered, and the 
conclusion arrived at was that, although 
there was a text of Yama which laid down 
that "min undivided immoveable estate a 
half-brother shared equally with a whole- 
brother, there was not any text laying down 
that the same rule should be observed in the 
case of nephews. . It is true that, in most- 
points, the rule of succession by nephews - 
follows that of succession by brothers ; but 
there is no text which lays down that it 
shall dg so under all ‘circum$tances. Ne-, 
phews, it is etatéd, take by their own right, 
and not through their fatkers,—inheriting 
per capita, not per stirpes. In the case of 
brothers, a special exception to the general 
rule is laid down for the case of undivided’. 
immoveable estate, but n@esuch exception 
to the general rule is to be found in the 
Hindom Law in the case of nephews. 
Ought this Court, then, to introduce the rule ? 
df nephews inherited through theix fathers, 
there might Be some, good ground for* the 
argument from analogy Bom the law- which, 
regulated the successién of their fathers. 
But as they do not so inherit, and the spe- 
cial exception which is distinctly laid down 
in the succession of brothers is not “found 
in ‘the law as to the-succession of nephews, 
my impression remains the same as it was 
+ a 
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‘. Aid, they are entitléd to the decree which they 
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_at the time of our first decision, that that The-decisions of the Principal. Sudder 


exception should not "be introduced ints the 
law regarding nephews. The general law: 
which. regulates succession” be nephews 
must be carried out. I therefore dismiss 
this application with costs,.: i 


“4 i > LI 
o One, 


-The 17th July 1866. ° 







Ameen are modified so far as theyg affect 
defendant’s, special appellant’s, share. Each 
Side to pay his own costs of this appeal. 
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The 17th July 1866. m 


Present : 


e . | The Hon'ble H. V. Bayley and E. Jackson, 
i «Present : Se ` Judges. > 
The Hof’ble H. Y. Bayley and E, Jackson, |e Arbitration. 


Judges. 


` ° , s 
e Suit against co-sharers,. 


‘Cases Nos, 689 and 640 of (pp, .: 


- Special Anpeass from a decision passed by 

the Principal Sudder Ameen of Tirhoot, 

dated the Tih Décember 1865, reversing 

a decision®passed by the Moonsiff of that 

> District, dated the 21st July 1864. ° l 

'Chowdhry Kumalooddeen Jhe and others 
‘(some of the‘ Defendants) Appeltanis, ` 


° VETSUS è 


f e 
Sreekishen Thakoor. and others (Plaintiffs) 
and others (Defendants) Respondents. 


Baboo Kalee Kishen Sein for Appellants. ` 


Baboos Kedarnath Chatterjee and Anund 
Gopal Paleet for Respondents, l 
a Li s 

Plaintiffs sued all their co-sharers, several ef whom 
absented and allowed judgmené to go by default. 
Hep that the question for the Court te try was whe- 
ther the plaintiffs had proved their title to the shares 
* they claimed, and not as to the share of one of the 
-défendant co-sharers as between him and the. remain- 
ing co-sharers, several of whom did not prefer any claim 

at all, i 
`. q Tue plaiotiffs’ suits in these cases have 
been decreed, and they have been declared 
“pntitled to certain, shhres in an estate. The 
defendant, special appellant, it is admitted, 
is also a sharę ; but whereas.he claims 
3 annas of the estate, the Lower Appellate 


~ Court hos deolared him entitled to only 


2 annas 6 gundahs of it. The plaintiffs, it 
S e bd ’ 
‘appears, sued ef their co-sharers, severab 
-of whom absented- themselves and allowed 
judgment to go by default. The question, 
then, for tte Principal Sudder Ameen to try 
was whigteer the plaintiffs had proved (eg 
‘titles to the shares they clainfed. If they 


have obtained. Butt dhe Principal Sudder 
Ameen cannot go on to consider the ques- 
tion of the defendant’s, special appellant’s, 
share`as between him and the remaining 
co-sharers, several of ‘whonrdid net prefer 
any claim at all; - Ta Se 






D 
e 


Mr: G. C. Paul 





s Case No. 699 of 1866. 


Spectal Appeal from a decision passed “by l 


the Principal Sudder Ameen of Raj- 


~ reversing a decision passed by the Moon- 
sif of that District, dated the 29th 


© June 1865. 


Mohesh Chunder Moiter and others 
(Defendants) Appellants, 


S VETSUS os 
 Buloram Moiter and others (Plaintiffs) 
Respondents. 


ke 


e hun Roy for Appellants. 


,Baboos Nilmonee Sein and Kalee Mohun 


Doss for. Respondents. 
An award of arbitration may be valid without being 


enforced by the Courts, as, for instance, where pos- 
session under the award is shown. 


Tue pleas taken in this special appeal 


are, — Ê 


I. That,.as to 24 cottahs, the Lower 


Appellate Court is wrong in not accepting 


the award of the arbitrators as evidence, on 


and Baboo Mohinee Mo-~ 


sRahye, dated the 29th. November 1865,°.. 


am” 


the ground that it had not been legally ` 


enforced by the Courts, inasmuch as a 
private award without any intervention of 
the Courts, might be binding or strong evi- 


dence, if shewn to be otherwise valid under 


the provisions of Clause 3 Section-3 Regu- >` 


lation VI of 18138. 


- IL.— That the order of the Lower Appel- - 
late Court to give plaintiff absolutely khas. 
pessession of the portion of the house - 


hithergo occupied by defendants ds errone- 


ous ; because, as it was constructed by de- 


fendants, afid plaintiff did not object in the 
interval, either renf or compensation should 


bê given to defendants, on the principle of 


the cas@ of Jankee Singh, Sudder Dewanny 
Adawlut Decision of 1856, page 761. 
We are of opinion that the Lower Appel- 


lat® Conrt has erred in holding èthat an 


award of arbitration cannot be binding of - 


e 
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evidence. sunless it has been enforced the 
Court - Tf, for ipstance, possession under 
the award could be shewn in the present 
case, it®would suffice to make it “a valid 
awatd without the intervention of the 
Courts. e S g 


The case must be remanded to the Lower 
Appellate Court, which will find if the pos- 
session of defendants under award has been 
had according to Clause 3 -Section 3 Regu- 
lation VI of 1813 ;‘and eo: it will consider 
the award of such weight as it may deser ve. 
Here, too, we may notice that the answer 
referred to by the Lower Appellate Court 
is stated to be merely to the effect that, the 
father held as for the minor son,. and not 
that the father held absolutely. ‘Bhis |- 

matter does not seem to have been consider-: 
ed. The Lower, Appellate Court will also 

“eduly consider the objection taken in thee 
third plea, aud re-decide the case on a full 
review of the evideuce and facts proved,. 
and not in the meagre and unsatisfactory 
way it has now done. 


Baboo Bama. ‘Churn Banerjee for 
e “Appellant, 




















Baboo Ze Doss Seal for Respondents, 


SÉ 


An award ‘of aritivation cannot be set aside pn the 
ground that it is erroneous, or that only two out-of 
thrée arbitrators signed thesaward when the parties 
agreed to abide by the decision of the majority. . K 

Tue decision of the Principal Sudde® 
Ameen of Burdwan must be set aside. Ria 
‘order setting aside an arbftration award on 
the ground that it i$ erroneous is eontrary 
to the law. If parties agree to refer matters 
to-drbitration, they must be bound by ethe 
result, although there may be error in dt, 
_ The resfondent states that only two arbi- 
“trators:signed the award, whereas, three 
ewere appointed to arbitr ate. ° Lhe par ties, 
‘however, appear to hage agreed. to abide 
by the decision of the majority, and they, 
when galled on by the Court, did not urge 
any objections to the award. 

The Principal Sudder Ameen’s orders ave 
reversed and plaintiffs suit dismissed with 


Remand accordingly. ` costs according to the award, e 
' e 


The f7th July 1866. 


The 17th July 1866. Pauni: 
Present: The Hon’ble J. P. ny man and G. Campbell, 
e udges.. 


Damages (for Assault). 
" “Case No. 57 of 1866. 


Regular Appeal from a decision passed by 
the Principal Sudder Ameen £ nae 
dated the 29th, January 1866. 


Mr. J. K. MacIver (Defendant) Appellant 


The Hon’ble H. V. Bayley ‘and E. J iaia 
Judges. 


Arbitration. 


Case No. 477 of 1866. 


Versus 8 S 
Special Appeul from a decision passed by Shungeshur ge (Plaintif) 
the Principal: Sudder Aħeen of ee Messrs. R. V. Doyne and J, S. Rochfort 
- Burdwan, dated the 25th August 1868, for Appellant: 


affirming a decision passed by the Moon- 
sif of. that ‘district, dated the 23rd 


A 


Decem ber 1862. i e 


Baboos Kalee Pfosunno Dytt and Dwarka- 
a e s 
* „nath Mitter for Respondent. 

In eee damages for a severe assault, the de- 
fendant being ftnable to prove provocation, the Lower. 
Courts decree against him was in the main upheld, 
But as, looking to the position of the d@fendant, the 
damages award@d were deemed beyond his means*. they 
were reduced on condition of the defendant tendering 
to the plaintiff a written Ne expressing his regret 
| for what had passed, 

Tars is an action for damages for an ` 
alleged severe assault and injury to the 
plaintiff, both physically and in his honor and 
reputationWB. We think that it is very much 
to be regretted that such a case should have 
D v A ` $ A 


S 5 ` Oe 


_ Kazee Syud Naser Ali (one of the - 
Defendants) Appellant, 


balks "a 
HU 


Mussamut Tinoo Dessin, Guardian of Woo- 
mesh Ghunder Paul, Minor (Plaintiff) A 
* others (Defendants) Respondents: 
















.` come into a Civil- Court, when.it might have 
been disposed of in, the Criminal ‘Court, in 
which the plaintiff first very proper ly lodged 
his“complaint. But we cannot say that he 
received fair and substantial. justice in the 
Criminal Court, in which the Deputy Magis- 

. trate, Mr. C. N. Peayson, fined the defewd- 
„ant Rupees 5, or that plaintiff wag wrong 
én applying to the Civil Court for i la 
sation for the injury received. 


, H Ae case had been tried before us sitting 
as a Criminal’ Court, we should probably have 
- sentenced the defendant to a considerable 
term of imprisonment, and awarded a. fine 
besides, by way of reasonable compensation. 
As it is, however, we must take*up the, case 


` as it comes before us from the Civil Court, 


though we Mt, say that neither in thé 
Criminal Court, nor in the Civil Court, have 
the facts heen investigated with that degree 
of care and fullness which the importance of 
the case deserves. l 


"This, however, we observe, that’ there 
being, no doubt, an assault of a severe and 
‘serious character, it lay on the defendant to 
make out that it was comm@ted under pro- 
vocation or other circumstances which might 
-be urged as a plea for mitightion of damages. 

_And from the defendant's omission to appear 
in Court and’give on oath his version of the 

. story, and ‘his not haying produced, several. 
‘witnesses who are shown to hve, been 
present on the spot when the. assault took, 
place,. we must consider that-there is so far 

a failure in his defence. In any view, the 
--¢onduct of the defendant is such that it is 
: quite proper that it should be marked by 

` substantial damages. 


Lhe. defendant is an assistant to an deo 
+planter. The plaintiff is the son of a Prah- 

‘ min zemindar in that part of the country, a 
person of- conXderable standing, respect- 
ability, and property. It appears that he was 
passing the defendant’s factory mounted on 
horseback; that the defendant sent two 
‘servants ‘to caltohim, who made him, dé 


mount from his horse, and carried hit before 


“the defendant ; that the defendant used some 

words towards him regarding which some 
doubt may possibly exist, but; (as we find) 
that then the defendant, without any consi- 
ederahle provocation, assaulted the plaintiff 
‘with a stick, and sfruck him. a number of 
blows. . - 


- «+The case of the ‘plaintiff is that: the da 


-fendant had no provocation whatevers but 


a ' being indignant that the plaintiff should 
* pass ‘without salauaming to him, and dis- 


bd * 
A D 
> ¢ 


KT 
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i must be disgissed. But, 


t 


-The defendant does not deny the Spaut, _ 
and pleads that the plaintiff was * passing 
through his compound, by a road: by which ` 
he had no right to pass ; that he spoke to his 
(defendant? ei coolies and abused them. Of’ 
this conduct on plaintiff's part there is 
very little proof. No doubt it is difficult 
to believe (hat: (e defendant should be so 
monstrously absurd, violent, and foolish, - 
thé plaintiff would represent him to be. ’ ‘On 
the other hand, at best, the defendant’s con- 
duct is bad-in an extreme degree. It does 
sometimes -happen (rarely, we hope) that 
isolated Europeans in this country, removed - 
from control and publie opinion, behave to- 
“wards natives with a degree of arrogance 
which tends to cause much ill-feeling and 
dnjury ; and although the defendant has note” 
been made a witness in this case, he has made ` 
admissions in the Criminal Court which, to a 
great extent, tally with the case of the plaintiff, 
He geg : “ I had been subject to insult aud 
annoyance of various kinds from the ser- 

“ vants, ryots, and friends of Mohunth Pro- 
“ sunnoram Dass, with whom I had a ease in 
D Court.” But these people seem to. have 
ho cdhnection at all with the plaintiff He 
also admits that he reproved the plaintiff ` 


‘for riding up on horseback and abusing 


his coolies, and that, upon plaintiffs doing 
nothing more than drawing himself up and 
saying “I am malik, and the coolies are 
mine,” be struck him with a stick. 


Under these circumstances, we shall not 
think ourselves justified in holding that the 
Principal Sudder Ameen was, in the ‘main, 
wrong in decreeing the case against the 
defendant as he has done, and the appeal: 
looking to the 
position of the defendant, the damages award- 
ed are probably beyond his means; and, 
at our suggestion, it has been arranged be- 
tween the parties that, upon the defendant’s 
tendering to the plaintiff a written apology, 
expressing his regret for what has passed, 
the decree of theslower Court in favor of 
the plaintiff is not to be executed for more 
than Rupees 400. On this: understanding, 
the appeal ds dismissed with costs and in- 
terést upon the amount originally decreed. 


* If any question should arise regarding 
fie apdlogy now agreed me we will decide 
the matter. 


e The plaintiff's costs in both Courts will 
‘be calculated on the Rupees 3,000 decree, 
the defendant paying bis own costa. 
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~. The 17th July 1866. 
e We 
d Present - 


The Heu’ble Sir Barnes Peacock, A%., Chief 
Justice, and thé Hon’ble F. B. ‘Kemp and 
L. 8. Jackson, Judges. 

Special Appeal--Remand—Judg- 
ment. 

Special Appeals from a decision passed by 

-the Principal Sudder Ameen of Behar, 
dated the Tth June 1865; modifying a 
decision passed by the Sudder Amten 
of that District, dated the 29th Novem? 


ber 1864. ` D 
° Case No. 2472 of 1865. à 
; Shah Jughun and others (Plaintiffs) | 
at Appellants, 
SN VETSUS 
™ e Shaikh Muksood Ali and others (Defendants). 
Respondents. 


Mr. C. Gregory and Baboo Kalee Kishen 
Sein for Appellants. 


_. No one for Respondents. 
i ‘Case No. 2566 of 1865, 


Shaikh Muksood Ali (one of the Defendants) 
Appellant, "e 
versus l 
Shah Waris Ali and others KEEN 
Respondents, 


Moulvee Syud Murhumut Hossein for 
Appellant. 


Mr. o Gregory aud Baboo Kalee Kishen 
Sein for Respondents,’ 

Held by the majority of the Court (Kemp, J, dissent: 
ing) that, in special appeal, where there is an error of 
law in the judgment of the Lower Appellate Court, 
although the judgment mg not be very clear, yet if 
the facts have been sufficiently found by the Lower 
Courts, the High Court is bound to, pass the proper 


judgment. in the case, instead of sending tle case back 
to the Lower Appellate Court for a fr eeh judgment. 


Peacock, C. -J.—* My Hon'ble colleague 
Mr, Justice Kemp thinks that the. case 
ought to be sent back again,—that, instead of 
our passing a decree now, we-.ought to send 
the case back again to the Principal Sudder 
Ameen in order that he may write ap intet- 
ligible judgment. Under Section 184 of 
Act VIL of 1859, it isenacted: “The 
“ judgment shall be writien in the vernacular 
“Janguage of the Judge. * Provided that, 
“if the verfiacular language of the Judge 
" be not English, and the Judge be suf» 
“ ciently conversant with the English lan- 


2 
* That portion of the Chief Justice’s judgment which 
dals at length with the facts of the case, is omitted, 
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H guage, hebe ‘able to' write a clear and. 
“intelligible decision in that language, and 
“ preferdo write his “judgment in it, the 
- judgment: mny: be written in English, e 
Further (Seétion 185) +“ The judgmeit shall 


| “contain the‘poiut or-points for determinon- 


‘sion, the decision thereupon, and the 
“ reasons for the decision, and. shall be dated | 
“and signed by the Judge in open Cour 
at the time of pronouncing it. Wheneger 
the judgment “is -written in any other 
“ language than that which is in ordinary 
“« use in. the Court, the judgment shall be 
“translated into tho language in ordinary 
“ use in the Court, and the translation Shall. 
also be signed by the Judge.” 

- My .Hon’ble colleague thinks that the. 


” |Gudginent of the Principal’ Sugder Ameen is 


not a clear and intelligible decisfon, and that, 
therefore, it ought ‘to Bo back to him to 
write a clear und intelligible de€ision before 
we cofe to a decision upon the case. But 
if we can see from the decision how the 
Judge hag determined the questions ` of fact, 
and we can see that there is an error in his, 
judgment in point of law, we are not bound” 
to send it baci? to the Judge to write a 
clearer or more intelligible judgment. It 
appears to'me tht this judgment is suffi-- 
cently clear and sufficiently intelligible to 
enable us to pass a proper judgment upon 
the case. . We shall only be occupying un- 
necessarY time and causing - delay to the 
parties-if we send the case back again to the 
Judge to write his decision. Further, I 
understand that the Pr incipal Sudder Ameen 
who passed the decision is not now the 
Principal Sudder Ameen of the Zillah, and 
therefore, if the case be sent back again to 
have a fresh judgment written, the case will 
have to be re-tried ‘before the present Prin-, 


cipal, Sudder „Ameen. But, be that as it” 


may, it appears to me that there i is sufficient 
in this judgment to enable us to pass a 
proper decisjon. e  - 

Jackson, J.—I concur generally in the 
judgment which “has beengdelivered by the 
Chief Justico., I was always of opinion that 
this Cowart should pass a proper’ judgment in 
cases like the present, when the record en- 
bled us to deal with and to dispese of the 
ease. I did driginally propose that this tase- 
should be remanded,’ not “because that the, 
judgment was otherwise than clear and in- 
telligible, but because there was some con- 
fusion as to the finding both on the facts 
“and on the law, - But after the fuller argu- 
ment whielr we have heard to-day, I am now 
of opinion: that the facts have been sufti- 
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offered,—and in this case there seemsto have: ` e 
been one new document put .in,—thé applican? `e- 
is bound, under the law to‘ show that mt: 
“could not be adduced:by him” at the trial, e 
before the review should be-admitted to `` 
consider this document. It is said before us. 
that’ this document has no connection with ` 
intelligible, and that:the case ought to be re- | the points at dispute in the case, The Prin- 
manded for, a fresh judgment, dë cipal Gudder Ameen should look to this, ~ 
e i , l „| - The ease’. is remanded to the Principal 
Se? : ‘*Sudder Ameen, with directions that he will | 
paws: a decision, first, as to whether the ap- 
|‘plication for review shall be admitted or 


ciently found by the lower Courts to enable 
“ug to apply the law, and that we are bouwd 
` to do so. With these observations, «I desire 
to-concur fully in the judgmént. which the 
‘Chief:Justice has delivered. ` 
: Kemp, J.—I adhere to my former opinion. 
T think that the judgment is not clear and 
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* The 18th July 1866. 





EH Present: "e |mot, and, if admitted, then go on to decide 
Thé Hon’ble E, Jackson’ and G. Campbell, | the gase anew. Costs to follow final juig- 
` : ` Judges. EE ment. ‘ 
Reyiew—Procedure. _ Kë Geib 
Casé No. 654 of 1866. | - = 
Special Appeal from a decision passed ‘by |* - The 18th July 1866. o tee 


ss Present: : 
The Hon’ble H. V. Bayley and E. Jackson, 

oe Judges. 

Fraud. 
Case No. 694 of 1866. 

Special Appeal from a decision passed by 
e the Principal Sudder Ameen of Tipperah, 
dated the 22nd December 1865, revers- 
ing a decision passed by the Moonsiff 
of ‘Begumgunge, dated the 10th June 
18 


the Principal Sudder Ameen of, Gya, 
-+ dated the 30th December 1865, affirming 
ea decision passed by the Moonsiff af that 
_ District, dated the lst October 1865. 
° Dookhoo Pasee (Defendant) edppellagi,` ` 
| versus . Se 

Shaikh Mahomed Hossgin ard others | 

g (Plaintiffs) Respondents. © | 
- Baboo Roopnath Banerjee for Appellant. -> 

No one for Raspondenis. 


E e e 
Procedure in admitting o reyiew of: a predecessor's 


Judgment, applied for after 90 days from the date of the Koylash Chunder Mookerjee (Plaintiff) ` 


decree sought to be reviewed. “Pe Appellant, 

-© Tae Principal Sudder Ameen of Behar, l versus . 

Moulvee Itrut Hossein, is shewn -on this |, E 

special appeal to have admitted a review of Shuro oP an eren (Defendant) 
_ his,predecessor’s judgment without recording P i 


Baboos Onoocool Chunder Mookerjee and 
Upprokash Chunder Mookerjee for 
Appellant, e 


Baboos Dwarkanath Mitter and Chunder 
Madhub Ghose for Respondent. 

A person cannot recover a deed of sale in fraud of 
creditors, even against a party to the fraud, except it 
may be against the person who executed the deed. 

‘Tse decision of the Lower Appellate 
Gourt is impugtfed on two grounds : first, 
that it is wrong in law ; seeon®, that it is 

founded on insufficient evidence on the facts 
| decided. * 

On the law point, the Principal Gudder 
Ameen has dismissed plaintiff's suit for pos- 
sessioneof land on the ground that the deed 
Of sale in*his favor of these lands was exe- 
cuted in fraud of creditors, and that plaint- 
if? consequently cannot recover eunder it. 
We think this view of the law good, as the 


any opinion, under Section 377 Act VI 
"of 1859, whether there was just and reason- 
“able cause for thé delay in the application 
- for review whiqh was presented after ninety 

days from the date of the decree first passed 

in the suit; and he is also shewn to have 

- admitted this application for review without 
calling upon the opposit® party to show 

_ cause against it, The result is thag There 
has been no proper decision as to the admis- 

` sion of the review. The Printipal Sudder 
' Ameen seems to have admitted the applicg- 
tior and reversed his predecessor's judgment, 
becausé, in his opinion, the evidence led to, 
"a different conclu¢iop. We need hardly 
remind him that he is hot an Appellate Court 
to revise his predecessor’s decisions. It is 
‘mot solely because he would huve recorded 
a different judgment that he is $o review 
that judgment. If any- new evideuce is 
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T who bxecuted the fraudulent deed, and was 
in no way a party to the fraud. Ir is at- 
ES to be made out that he was a party 
to it, as he took an Ijarah of the land from 
the plaintiff ; but thiseis no evidence that he 


joined in the fraud. Even if he did, the 


plaintif could not in law recover under the 
fraudulent deed. even against a party to the 


fraud, except it may be “against the person , 


who executed the deed, `` 

On the question of facts, it is said*that 
the judgment has proceeded solely on certatn 
execution proceedings ; but (e respondent’s 
Vakeél has shewn us that the Principal 


Sudder Ameen has gone into the other evi-'| 


dence filed in the case, and has, one very 
goog grounds deduced from the acts an 
conduct of the parties, found that the sale 
to plaintiff was in fraud of creditors a mae 
nominal transaction. 

We dismiss the appeal with costs, 


The 19th July 1866; 
Present: 


The Hon’ble F. B. Kemp and W. Mar kby, 
Judges. 


Basement — Water-course—Riparian 
proprietorship. 
‘Case No. 831 of 1866. 


Special Appeal from a decision passed by 
the Judge of Patna, dated the -29th 
December 1865, affirming:.a decision 
passed by the Sudder Ameen.of that 
District, dated the 27th August 1865. 


Bhoop Narain Singh and another 
(Defendants) Appellants, 
versus 


Kazee Syud Keramut it (Plaintiff) 
Respondent. 


Baboos ‘Kishen Sucea Mookerjee and to- 


_ hesh Chunder Chowdhry for Appellants. e. 


Messrs. C. Gregory apd R. E. Twidale 
and Baboo ` Mohendro Lal Shome® for 
Respondent. : ‘ 


The right which a riparisn proprietor has, under cere 
tain restrictions, to the use of the water of a natural 


watercourse, has no. application. to a water-course |” 


artificially constructed; and the mere fact of ripgrian 
proprietorship gives no rights whatever, Kii such a 
stream, 

In this case the plaintiff sues to establish 
“his exclusive right to the use of a water 
coursé called a “ pyne.’, The water-course 
in question runs from a river through the 


ee. 


Ki 


dant is; a purchaser. from the -person 


defendant’s "end, into a reservoir situate in 
the plaintiffs land. The defendant claims 
the ordinary right “of a ripsrian owner to 
make use of the water of the “pyne.” 
The Jadge-of tle Lower Appellate Court 
has found ‘that the “pyne” is of arti- 
Gcial construction, and that it was con- 
structed. exclusively for’ the benefit of- the 
plaintiff's estate, and that the plaintiff js 
therefore entitled to the exclusive use of it. 


Ti This decision is founded,on the evidence of 


certain public maps which were produced 
and shewn to the Judge at thè trial, and 
which are not now objected to. 

It is urged now that the plaintiff in his 
plaint, has founded his title on prescription, 
and fhat, having done so, he cannot now set 
up a different claim. But although he used 
the words “ by former custo” in his plaint, 
gedo not think that he intended to restrict 
his case to evidence of exclifsive user only, 
bu@that he intended to establish his exclusive 
right in any way he could. 

Thig being so, the only question is Whe- 
ther the above finding of the Judge is sus- 
.tadnable in®point of law, and we think that 
itis. The riparian proprietors have a right 
to the use of the water of a natural niet 
course under? certain restrictions. But: 
these rights-have no application to a water- 
course artificially constructed, and the mere 
fact of riparian. proprietorship gives no 
right® whatever over such a stream, 

‘We theréfore think that, the facts having - 
been fonnd be the Judge in the manner 
stated, the conclusion of law at which he 
arrived i is the correct one, 

The appeal will therefore be dismissed 
with costs and interest. 

4 ` MAENE PON GE 


The 19th July 1866. 
Present; 


ve Hon'ble EB. Kemp, and W, Markby, 
Judges. 


Gs 
+ 


Review of judgment (Admission of 
application after prescribed period) 


Jurisdiction. | ` e 
A 


Case No. 839 of 1866. 


“Special Appeal from a decision passed by 
the Officiating Additional Principal 


i | sion passed by the Sudder Amgen of) ` : 


scribed pa 
SE 
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Sudder Ameen of East Burdwan, dated |". The 19th July 1866.> °°. ~ 
‘the. 27th January 1866, reversing a decies) . i ` oe E 
s i Present: 


thatèDistrict, dated the 9th August 1865. The Hon'ble F. B. Kemp and W: Markbyy - 
! RE wages. ` S 


s, Shaikh Bura Boogho (one of the 8 Zemindary Wik (Maintenance = 


Ee r Dofendante) "Appellant, e og Putneodar). of Zemindar (not of 
@ g 7 utnmeedar S e 
i >. EE ; we Case No. T98 of 1866. 
~ Koylash Chunder Nund%e and others Sportal Appeal from a decision P by, 
| a nee) EE Mr. R. . Thompson, Judge af Nuddea, 
€ ie vi è ECG a. rmin 
Së ted th ‘29th D ber 1865, affirming. 
Ch f . | | a devision' passed by the Sudder Ameen’ 
Bi “Baboo geed Banerjee Ee Qf D that District, dated the 81st July 1865, 
~ ant. . 
ae GIS Rakhal Doss Mookerjee (Defendanty - :, 
' Baboo Onookool Ohynder Mookerjee for, A Appellant, 
e Respondents. E 


VETSUS 
A Lower Appellate Court has no “power to interfere i , Se 
with fhe discretion vested in a Lower Court, by Section. Ranee Shurno Moyee (Plaintiff) Respondent. 


877 Code of. Civil Procedure, of SE a Beien of ; è . ; 
EE Baboo Umbika Churn Banerjee for ` 


Remarks on the admission of revievgs . after the Be Appellant, 
l „Baboo Bhugobutty Churn Ghose for 


‘In this case, the Principal Sudder Ameen S Respondent. 


reversed the decision of the Sndder Ameen Where the terms of a putnee lease did not make the 


admitting a review. It appears that the | putneedar liable for the maintenance of the zemindury 


_Yreview; and with the exercise of that dig- 


: (aks, it was held that the putneedar was not liable for 
application for a review “was made subse- a.tax which was imposed on the zemindar’ by Act VIU 
quently to, aud probably ine cousequénce of | of 1862 B. C. 


the decision of the Full Bench of (hie j i 
Court on the 22nd February 1865, and more THe plaintiff i in this suit is the zemin- 
than 90 days from the date of the original dar, and thet defendant is the putneedar. 
decree. The Gudder Ameen, exercising the The ent, is brought to recover Rupees 


EE EE Dy Skol 514.0-5, principal and interest, ‘paid by the 
and ESCH E of 1839, er badge zemindar for dak charges under Act VIII 


‘of 1862, Bengal Council. : 


ction the Principal Sudder Ameen had| The defendantadmits bis putnee lease, and 
no power to intepfere, This appeal must | his liability for all sums for the payment of 
therefore be decreed with costs and in- {| which he has coiftracted, but contends that 
terest, he is not bound by the terms of his lease to 


At: the same time, we do not by any | DT the sum demanded. 


_ means wish it tape understood that a deci- |° The Judge admits that the case depends 


sion of this Court-in one case is a suffiéient | upon the right construction of the contract 
ground, for admitting a review in another | between the zemindar and his lessee. He 


ufter the ninety days have expired. -The | proceeds to observe “that the kubéoleut in 
‘Court to whom the application is made is |g¢his case contains a stipulation that the put- -. 


_ boundsto satisfy itself, not only (fat there is | needar shall bê bound to act up to and carry 


ground for questioning the prior decision, | out all orders which may have been or shall 
but that there is jus? apd reasonable cause | in future be passed by the Revenue, Oriminal, 


-why the application was not made within and Civil “authorities ; and, as held. by the’ 


the limited period; and if he is rot satis- | High Court in the case of Bishonath Sirear, 
fied on this point, he ought to dismiss Appellant, vs. Ranee Sona Movee,- page 6, 
the application without reference to any Volume IN. Weekly Reporter, -it*is no 


other question. - . ` =. `] forced construction to include, under the ® 


H 
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pes 


~. holding under them. 
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above terms, the liability to forward the dak 
imp&ed by the old custom and law.” © 
_ : The Judge gave the plaintiff a decreè 
affirnfing the decision of the Couft of first 

instance. - “e i l 

In special appeal, it is contended that, 
according to the terms of the special ap- 
pellant’s kubooleut, he is not. liable for the 
dak expenses which by law are made -pay- 
able by the zemindar ; that, according to a 
ruling of this Court, page 17,. Small Cau8 
Court References, Sutherland’s Weekly Re- 
porter, Volume III, an engagement entered 
into by a putneedar to carry out- all the 
orders of the Civil, Criminal, and Revenue 


authorities, does not render him lidble to. 
dak expenses. a oe 
There can be no doubt that the liability 


of paying the expenses incurred in keeping 
up & postal communication is primarily upgn 
the zemindar. The Government looks to 
the zemindar, and in default, the zemindar’s 
estate is liable. Act-VIIF of 1862, Bengal 
Council, does not take away from thezemin- 
dars any right of reimbursing themselves 
from under-holders which they possess un- 
der the terms of the lease to the under-hold- 
ers. In the kubooleut of the special ap- 
pellant, there is no contract, express or An- 
plied, to pay those dak expenses, and the 
Case clearly turns upon the right construc- 
tion of the contract between the parties. 
Section 12 Act VIII of 1862, Bengal Coun- 
cil, expressly enacts that nothing in the 
Act shallin any way affect or alter the 
terms of the contracts or engagements made 
or to be made by zemindars with parties. 


<The words of the lease which are mate- 
rial for the proper determination of this 
suit are translated Dom the original liter- 
+ 

SE am-respoBsible for all orders that may 
“ be from time to time passed by the Civil, 
re Crimital, and Revenue authorities of the 
“ district, respecting these villages, - and 
“for the expenses in carrying out these 
“ orders.” j 

The tgx under Act VIII. of 1862-ewas 
imposed by the Legislature, and not by any 


local order of the Zillah authorities ; and tha |- 


zemindar is liable. "The terms of -the lease 
in this ense do not, in our judgment, make 
the lessee liable, and the words quoted above 
are certainly not sufficient. to impose upon 
him the burthen of paying a tax. which 
-is leviable from ‘the zemindar. We. cgnndt 
-annex incidents to written contracts in 
matters with respect to-which Aber. are 






The How’ble W. S Seton-Karr and 


+-Kindoo Law 


silent.’ Tithe “case quoted by the Judge, 
jhe circumistances were not precisely the 
same.’. In that enge "Oe suit was remand- 
ed to find whether the putneedar bore the 
dak service Charges under the old law, and 
whether, in that case, there appears to have 
deen a general engagement on the part of 
the putneedar to comply’ with ail “laws” ` 
that, might be passed. Oui decision in the 
present case is in conformity with thg de- 
cision in the case of Saroda Soondaree De- 
bia, . Plaintiff, as., Wooma Churn Sircai, - 
Defendant,- Small Cause Court References, 
page 20, Volume III, Weekly Reporter, 
No. 14 for September 1865. 

We reverse the decision of the Judge, and 
decree this appeal will costs and interest 
payable by the respondent. e. 

: SCH 
‘The 20h July 1866. 


` Present: 


e E 


L. 8. 


e Jackson, Judges. 
S , 


of Succession—Will 
(power of ,Hindoo to bequsath)—¥ 
Female heirs (Exclusion of—undor 
the Mitakshara)—Joint Family. 


Case No. 59 of 1866. 


C b - 

Regular. Appedl from a decision passed by 

the Principal Sudder Ameen of ‘Backer- 
gunge, dated ihe 19th December 1864. 


Musst. Pitum Koonwar alias Munar Bibee 
(one of the Defendants) Appellant, 


VErSUS F a 


Kishen Doss ( Plaintiff) and others” 
(Defendants) W&pondents. 


Baboos Kalee Mohun Doss and Dwarka- 
nath Mitter for Appellant. 


Joy 


e i (E Gë 
Baboos Mohinee Mohun Roy and Onookool 


Ghunder Mooherjee for Respondents. 
Suit laid at Rupees 14,903-8-6-14. 


` -Any Hindéo within these provinces, whether governed 


by the Bengal rule of succession or otherwise, possesses 
afpower fo bequeath en estate by will co-extensive 
with bis power over the estate in his life-time. 

When it is sought to exclude female heirs from 
succession $o a husband or father under the Mitakshara 
on the ground that the’ estate was joint, it must be 
Shown Go have been so at the time of his death, and not 
merely at the death of a pre-deceasing brother the 
futher of the claimant. ' l i 


` 
2 $ 


* 


- uncle. 
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A Hindoo, subject to the ` Mitakshara, may die 
possessed of a.share in joint family property, and also 
of separately aequired property. The two will not 
` necessarily devolve on the Same heir; but they may 
either descend to different persons, or, if descending to 


the same persons, may descend in a different way and 
with different consequences. 


““Weethink it quite clear that the part of 
_ the-judgrent of thes Lower Court dated 
the 19th December last, which is complained 
of i in this appeal; must be reversed. * 

` Brij Button and Hur Jeebun were two 


brothers, Hindoos, ‘domiciled at Dacea, but | 


subject to, the law of suctession laid down 
in the Mitakshara. Brij Ruttun, who 
survived his brother, had one daughter, 
-Pitum Koonwar, one of the defendants in 
the suit, and appellant before us. ° Hitr Jee- 
bun ` had left two sons, the plaintiff. Joy 
Kishen and angther. 

Brij Ruttun executed a will in 1262 B. S. 
and died in 1265. á 

. By that will, which yas attested and asgent- 
sat in express terms by Joy Kishen, and 
unger which Joy Kishen has now sued, Brij 
Ruttun absolutely bequeathes and disposes 
of the various estates and items of property 
mentioned, giving the bulk, of it to this 
nephews, a less portion to his daughter, and. 
Pa part to religious purposeg. The estate, 
however, is charged with’ the payment of 
. the testator’s debts, and is for that purpose 
to be placed under the control of the 
= danghter’s husband, Motee Chand, ,also a 
defendant in the suit. e 

The plaint alleged misconduct on the 
part of Motee Chand, and prayed that an 
account might be taken, and he divested of 
the. control. It also claimed, five . churs 
which were described as accretions to, or 
_ Father re-formations 
38 of the family* zemin® 

` dary, and therefdre 
belonging one-half to the plaintiff as one of 
‘the Keirs-at-law Doth of his father and of his 


* Our” Zemindary 
= precise expresion. 


Defendant, . Prtum Koonwar, on the other 
hand, alleged as to this partof the case, that 
Brij Buttun’s est@t was separate ; that, con- 
sequently, even under the Mitakshara, the 
daughter was heir pand that tha plaintiff 
. was entitled to no more than foll to him by 
the will. i 


The Principal Sadder Ge however, 
decreed’ for. the plaintiff on this branch of 
the suit, as well as on 
Koonwar appeals. 


We think it richt to remark, in the first |° 
place, that the plaint discloses two See 


distinct causes of action agailist different 
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being-included in the will, 


e other, and Pitum 


Rulings. 


persons, which, in strictness, ouglit not to 
have been included in one sujt. e 

" As the plaintiff had no cause of action . 
againt Pifum in respect of the exe@itive 
accounts, or against Motee Chand in respett 
of the churs held by Bitum, the 8th Section 
of Act VIII of 1859 does not justify the 
form of the suit. 
not taken before us, We need not insist upon 
it further. E 
e Bot we think the decision of the Pr incipal 
Sudder Ameen, as-far as it gives the churs to 
the plaintiff, to be not sustainable upon any 
principle. © > 

The grounds of his decision appear to he 
these :“that the evidence, in his opinion, left 


no,dqubt but that plaintiff's father and his 


gnele (Brij Ruttun) Jived in commensality 
and in joint estate down to the-death of the 
father, and that, consequently, plaintiff and 
his brother were entitled each o half of the 
joint property which after the father’s death 
remained under the management of the uncle ; 


that pleintiff having consented to the will’ 


which affected his legal rights, was bound by it ` 
as far as concerned the property with which it ` 
dealt; but that the lands in question, not. 
and uot being 
préved by defendant to be appendages of the 
zemindary left to her, must be held to be- 
long to the joint estate, and thus to be the 
property of plaintiff aud his brother, as heirs 
both of their father and of Brij Ruttun.- 
This reasoning contains at least two 
fallacies,—first, the inference that because 
the evidence.went to show a condition of 
joint estate down to the death of plaintiff's 
father, therefore he was entitled to the pro- 
perty left by the surviving unele in prefer- 
ence to that uncle’s daughter ; secondly, the 
implied ruling that in .this case it lay on 


dispute came to her under her. father’s will. 

It may be generally laid down that any 
Hindoo within these provinces, whether go- 
verned by the Bengal rule of succession or 
otherwise, possesses a power to bequeath 
an estate by will co-extensive with his power 
over the estate in ths life-time. 

And „when it is sought to exclute female 


under the Mitakshara, on the ground that 
the estate was jo‘gt, it must be shown to have 
be&n so at the time of his death, ` and not , 
merely # the death of a pre-deceasing ` 
brother who was father of the claimant. 


ow, if we apply the evidence in this case 


[Vol. VI; 


But as this objection was ` 


the defendant te show that the property in ` 


heirs fr ‘om succession to a husband or father ` 


whith. the Principal Sudder Ameen con- . 


sidered’ conclusive on the point of joint, 


bal 
D ° e 
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A 


A 
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” thought proper. 
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estate and! whick is indeod the only evi-jin a Am way ‘and with different conse- 


"deneg on the.point in the-record, we, find, quences.: l SEE 


ethat it brings the matter down, at Jie latest, 
to the engal year 1250, which is 15 years 
previous to the death of Brij Ruttun, the 
testator, while three years before his death 
we find him disposing of his property by 
will, We find the plaintiff, his nephew, 
actually attesting and assenting to that 
will, and finally suing under’ its 
sions. ni : 
This appears to us to he a cireumstancg 
which effectually disposes of. “the -earlier 
evidence, and which clearly `provës that 
Bo 1j Button, - three years before bis &enth, 
with the full concurrence of his nephew, 
dealt with his estate as sepnrate, in- freft, 
part .self-acquired, and assumed and exer- 


cised the power of dealing with it as he 
+ 


In this state of things, if the. churs to 
which the appeal before us relates were 
shown to have devolved upon the defandant 
` from her father, it would still have been 
open to the plaintiff to show that they had 
formed part of an original joint estate 
which to this extent had not been divided, 
Just as, if the estate had been proved to e 
generally joint, the defendant might --yet 
‘have shown that. the churs were property 
separately acquired, and not subject- either 
to co-parceny, or, to be absolutely taken 
by the male heir. 


_ In fact, the churs in question appear to 
have been acquired by the defendant, under 
settlement from the Collector, at a very 
recent period, since the death. of Brij Ruttun. 
One of them, at least, is shown to have been 
an necretion to an estate which belongs to 
the defendent, ina different pergunnah, ‘and, 
as we understand, on the opposite side of a 
river from those held by the glaintiff. 


It may, : however, be assumed that the |" 


defendant acquired the churs in right - of 
lier father. 


It has’ been fully settled by the , Prigy 

. Council, in what cis 
* IX Mooré, p. 539. knowu ns the *Shive 
Gunga case, * that a Hindoo, sybject to the 
Mitakshara, may die possessed of a share in 
joint family property, and- albo of separately 
acquired property, and that the tyo will 
not necessarily devolve ou the same heis, 
but they may either 
descend to differgnt 
4 ‘persons, or, if de- 
acending to the same persons, may descend 


ee H 
3 


* Vide judgment in- case 
cited, p, 608. 


NM 
D 


by the will ; 
ig joint family. In such a case, there is no 


provis, 








the plaint, 


In the case before us, Brij Ruttun un- 
questionably had separate property as shown 
he may also have had a, share 


presumption whatevet fn favo? of the 
agnate heirs, nor any on either side beyond 
that which arises out of the fact of posses- 
ion. : 


It seems to us, therefore, that thé defend- 
ant could not be called upon to prove either 


"Hat the churs in question came to her under 


the will, or that they were accretions to 
property which had to come to her; but 
that plaintiff had, in the first instance, to 
prove that they were potgions of joint 
family property to which the defendant 
could not succeed ; and then ig would have 
been, for the defendant to show that, not- 
withstanding this, she was entitled to retam 
the proper ty. 


No evidence has been submitted to us 
from which? the matter which the plaintiff 
had to prove cOuld be established, and it 
follows, therefore, that, as to these churs, 
the plaintiff's snît ought to have been. dis- 
Missed with costs, . 


We may add that if there be, as we think 
there i renson to believe that these churs 
really ‘cameo “he daughter under the 
arrangements ‘made by ‘the testator, the 
plaintiff's claim becomes inequitable in a 
high degree, for we shall then find him 
taking advantage of the dispositions made 
by his uncle in respect of property which, 
in the ordinary course of Mitakshara Law, 
woyld have gone to the daughter as their, 
and then falling back upon*that same Law age 


entitling him to property which the testator 


intended for the daughter. 


. Our decision, however, proceeds on the 
simple g ground thet the present was n case 
in avhich ` tio presumptiorseexisted i in favor 
of the’ plaintiff, in which he had to prove his 
Ge, nd im which he has entirely failed to 


prove any such thing.. 
HM 


We therefore reverse, the part of" the 
judgment complained, and direct that, in 
respect of the chur} in dispute, and also in 
respect of the dwelling-house mentioned in 
to which the same reasoning 
applies, judgment be entered in favor of 
the deferfdang Pitan Koonwar, with costs 
in proportion. 
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“164. Civil 
» The 2ist J uly. 1866, 

. , Present: - i 

`“ The Hon’ble Sir Barnes Peacock, Kt., 


Justice, and the Hon’ble L. S. Jackson; 
Judge. ` 


. Appeal (by plaintiff)—Cross-objection 
. (by one dofendant) — Reversal of - 
e decree (against absent defendant). 


"es.  Case No, 3279 of 1865. ` P 
“Special Appeal from a decision passed by 


Mr. M. Beaufort, Additional Judge of | 


Dacca, dated the 80th August 1865, re- 

` wersing a decision passed by Baboo 
‘Woopendur Chunder ` Nyaruttun, Prin- 
cipal Sudder Ameen of that ‘District, 
dated the 29th February 1864. ' 


‘Chander Kulf Dossec and another (Plaintifis) 
Appellants, 


VETSUG 


* Jotendro Mohun' Tagore and others 
e LUDeiendante) Respondents. ° 


gone Bungshee Dhur Sein’ for 
Appellants. ° e 


Baboos Dwarkanaih Mitter, Sreenath Doss, 
and Pearee Lal Roy fog Respondents. 
Suit against three sets of defendants interested. in 
_three different plots of laind A, B, and C. The fit 
Court decreed the suit only as regards A, On appeal 
“in respect of A, the Jude not only reversed the E 
Courte decision ng regards %4, but also as (eceieck 
-and Ç by giving. the plaintiff a decree in “respect of 
them. On special appeal as regards A che plainvift was 
ansuccessful ` but the defendauts intérested in B having 
_ been served ‘with a notice to appear, ` were treated-as 
respondents, and upon their objection under Section 348 
Code of Civil Procedure, the Judge's decision was re- 
‘versed, not only as regards B, but also as regards CO. al. 
S ‘though the defendants interested i in C did not appear. 
_ Peacoch, C. J.-Tuars is an appeal from 
the. decision of the, Judge. The Judge fe- 
versed the decision of the Lower*Couft as 
to 186 beegahs. That was done upon the 
appeal of the Nefendants who were in pos- 
. session and claimed title to those 186 bee- 
gahs. The only question before the Judge 
related to those 186 beegahs. But having 
reversed the detéion as to the 185 beegahs, 
he went on and said, “ As the defendants” (the 
‘appellants before the Judge) “ do ndt contest 
“ the right of the plaintiff to the remainder 
“of his claim beyond the 186 beegahs b& 
“ longing to them, the plaintiff will have a 
«decree for the yomainder, with costs in 
"rr proportion.” 
The other defendants in the suit, who. 
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‘as is brought bafore us. 
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186 beegahs, having reversed. the a 
as to them, he ought rot ‘to have gone on ‘ 
and dealt with ‘that part of the case in 
which the Lower Court had given a ecigion i 
in favor of other defendants. 

It appears to me that the decision“ of the 
Lower Appellate Court must be affirmed 
as to the 186 beegahs _ with costs, 
land that it must be reversed as ‘to the 
aforesaid, Daghs 1 to 6 Kismut Ghatta 
Koorah also with’ costs, because the defend- 
ant interested in those Daghs was summoned’ 
by and at the expense of the plaintiff, 
appellant; ‘and, although not made a respond- 
ent in this case, he was summoned, and “the 
appellant paid the costs of his summoning. 
Therefore, having brought ‘him here, the 
e| plaintiff ought to pay his “costs. 

As to Daghs J to 3, the defendant has 
ot appeared. I think that we ought not’ 
to affirm the decision of the Judge ns to 
1. to 3, when we see that the 
Judge onght -not to have interfered with 
the Wecision of the Lower Court as to those 
Daghs 1 to 3. The decision of the Judge 
ag to those three Daghs ought to be reversed 
with costs. 

The effect will be that the judgment is 
affirmed ‘as to all except Daghs 1 to 6 of 
Kismut Ghatta Koorah, and Daghs | to 3, 
and reversed as to Daghs Fto 6 of Kismat 
Ghatta Koorah, with costs to the defeudants 
to whom those Daghs were decreed by (he 
Court of first instance, and to the defend- 
ants representing the. 186. beegahs, but 
without.costs.to the defendant representing 
Daghs 1 to.3.7 

Jackson, J. = quite concur in the 
judgment which has been given, but I desire: 
to explain the grounds on which I find 
myself at likerty to agree in reversing the 
judgment in respect to the Daghs called 1 
to 3, the parties interested in those Daghs 
in the or iginal suit not being before us. 

Ordinarily speaking, I imagine we are 
only called upon to affirm or reverse as 
much of the judgment of a Court below - 
But Section 337 
declares that, "ru there be too or more 
“ plathtiffs, or two or more defendants, in a 
“ suit, and,the decision of the Lower ‘Court 
ge “ proceed on any ground common to all, 

gany one of the plaintiffs or defendants 
e may gppeal against the whole decree, and 
¥ the Appellate Court may reverse or modify 


were the owners of Daghs "1 to 6, Kismat} -“ the decree in favor of all the os or 
-Ghatiah Koorah, and of Daghs 1'to-3, were ‘“giefendants.” 


made co-respondents in that “appedf ; but ‘as 


Now, here we have a suit and. an appegl 


the’ appeal to the Judge related only to the | in DE ‘there were -several defendants. - 
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Some of the defendants were interested in | ` 
, ‘respet, to 186 .beegahs of land; certain | ~, 


other defendants: were interested as regards‘ 
‘Daghsefrom | to 6; and a third-set òf defend- 
ants in a different set of Daghs numbered 
from 1to3. The Judge having before him 
an appeal in respect to the 186 beegalis, 
decided that appeal, and went on to pass 
further orders in, respect to Daghs-from | 
, to 6, and also Daghs from I to-3. The par- 
ties interested in Daghs.from 1 to 6 having 
been’ served with notice to appear in ¢his 
Court, have been treated ns respondents¢ 
and they have urged their objection under 
Saction 348, and that objection has been 


‘successful... But the ground upon Which | 


their objection proceeded, and that on whigh 

the decree of the Lower Court was given, 

was common to the parties interested in 
> Daghs from 1 ‘to 6, and those interested in 

the other Daghs numbered from 1 to-3.- For 

this reason, I think we are at liberty to 

reverse so much of the decision of the Lower 
i Court as goes upon that common grouad. 





The 21st July 1866. 
"Present: . 9 


The Hon'ble Sir Barnes Peacock, Kt., Chief 


Justice, and the Hon’ble L. 8. Jackson, 


Judge. 


Registration— Evidence, 
Case No. 2956 of 1865. 

Special Appeal from a decision passed by 
Mr. C. S. Belli, Judge of Rapshahye, 
dated the Tth August 1865, affirming a 
decision passed by Baboo Anund Chun- 
der Banerjee, Sudder Ameen of that Dis- 
trict, dated the 28th December 1864. 


Kripanath Tullapattur (Plaintiff) Appellant, 
-.° wersus 


Bhashaye Mollah (Defendant) Respondent.. 


Baboo Otool Chunder Mookerjee for 


Appellant, 
` Mr, J. 8. Rochfort and Baboo Nil Monge 
” Sein for Respondent. à 


A certificate of registration is evidence that a bond |e 


was registered, but not that it was execifted. 
A. certificate of registration is evidence 
that a.bond was registered, but not that 
it was executed. In this case, the*plaintj 
had to prove that the bond was executed, 
and having failed to do so, the Judge was 
right in dismissing his claim. The decree 


of the Judge is therefore affirmed with costs. | 


SZ e 
` 





The 23rd July 1866. 


Present : 


z. 


The Hon’ble W. 8 Seton-Karr, L. S. 
Jackson, and A. G. Macpherson, Judges. 


Warriage — Restitution of conjugal 

. nights. , 

Case No. 8212 of 1865. 3 R 

Special Appeal from a decision passed by 

Mr. W. Ainslie, Judge of Pama, dated 

the 28th August 1865, affirming a decision 

“passed by the Principal Sudder Ameen 

of District, dated the 20th April 
1869, . 


Chotun Bebee (one of thee Defendants) 


Appellant, 
versus >» 
pene Chund (Plaintiff) Respondene.° 
"Me. R. E. Twidale for Appellant. © 
Beboo Taruck Nath Sein for Respondent. 


A suit will not lie by a husband to recover possession 
of the person of his wife; buta suit will lie by the W 
husband, in the natfre of a suit for the restitution of 


goujugal rights, for a decree declaratory of those rights, 


to be enforced, in cise of disobedience, by the imprison- 
ment of the wife, or the attachment of her property, or 
both (Seon-Karr, J., dypitante). 
Seton-Karr, Je—Lam of opinion that a 
suit of this ‘nature, which may be termed 
one by a~husband against his wife and 
others .for the restitution of conjugal 
rights, will lie in the Civil Courts, and that 
it is not barred by the absence of the 
husband for many, years at Hurdwar or 
Sther places in Upper,India.. The enuse of 
action would be the refusal of the wife tg 
cohabit with, or return to, the husband. 


But itis argued by the” pleader for the 
appellant that the order of the Courts 
should have simply been one for damages. 


The Courts, it ifsaid, are not competent to 


order, the wife to return & her husband, or, 
‘at ang rate, they cannot adjudge to tho 
husband cérporeal possession of his wife, 
as if she were a chattel, nor enforce their 
decree in thie fashion. es 


Cases of this kind do rot appear to have 
been very numeroug M our Courts. Still, 
at page 42 of Macpherson’s Civil Code for 
1860, itis said that a claim to the personal 
custody of a woinan, on the ground that she 
is the wife of the complainant, is cognizable 
by the Civil” Courts, Cases are quoted in 
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' canes of action, 


Si tion of conjugal rights brgught in the Courts 
cin England would be enforced, not by the 
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support of this position, arid At page 87 of the ` 


decision of the Agra Sudder Court for 185§, 
the majority of the Cobrt ruled that .such a 
suit-.would lie, and that a Civil Court could 
enforce such a claim. 
Macpher son’s Code it is also stated that, in 


suits by a husband against a wife and otheys 


in order to oblige his wife to return to co- 
babit with him, the refusal is held to he the 


o It is said, too, that decrees for the restitu 


delivery of the person of the defendant, kut 


bg 


provided for.. 


- “ attach his wife’s property,” in order to get | 


. whom ‘it shall have been adjudged.” 


_perty,-ought, or was intended, 


by ordering the defendant into custody, as for 
contempt of Court, in case of refasal. to ` co- 
habit (see Shelford on the Law of Marriage 
and Divorce, page 576). I have great doubts, 
however, Sen we ought to apply these 
rulings to this. kid of cases in India, or 
whether het, is anything to prevent our 


Courts decreeing to the husband the @ctual | 
' possession of the wife, making her over to 


him, There does not appear to, bé any 
settled law or practice against this course, 
e the decisions quoted seem te me to Drot 

We are bound:to adfhinister the law 
ina manner suited to the people and country; 
especially if the case be” nos distinctly 
Section 200 of the Civm 
Code of Procedure seems not to have anti- 
cipated such a ` onse, eA wife can hardly 
be termed a specific “ moyeable” oP which 
“the delivery can be made to the party to 
Nor, 
again, do I think that the provision for 
imprisonment of the party against whom the 
decree is made, and for attaching his pro- 
to apply in 


such a case. Surely it would be a hardgy 


; pourse to imprison ‘a reluctant wife thaw to 


“deliver. her to her husband who wishes to 
cohabit. And to tell a husband, and a 
husband.of the class before us, that he could 


her to live with him, would probably be no 
remedy at all, eg ` 
‘On the whole, I do not feel inclined to. 


interfere with, or add anything tosthe de 


„eree of the Lower Court, which is not shown 
‘to me-to be illegal. I would adjudge to th 

husband the possession of itis wife, ad 
would allow the“decree to be enforced by 
his taking possessiofi af her. What course 


should be followed if the wife break. AWAY |. 


‘from her husband; I do not think we are at 
all ‘called on to -state at this stage of the 


“litigation, nor to anticipate any such ` pto- 


ceeding... 


K 


At page 166 of 









In this view, I would dismiss the a 
with costs, and make no change i in the 
‘of the Courts. 


l 
2, 


, [Vo]. VIE" 


Macpherson, J. —The / ‘appellant i@ this i 


case contends, and, In "mg opinion, rightly 


. contends, that a suit will not lie.by a 


husband to recover possession of the person. 


of his wife. But Thave-no doubt that a 
‘suit will lie by a husband, in the nature of 
a suit for the restitution of conjugal rights, 
for a déclaration: that he 
his marital rights, and for an order that the 


ifthe wife refuses to obey it, the decree may 


imprisonment of the wife or by attachment 
of her property, or by both imprisonment 
and attachment. 

It is said, and probably with truth, that 
orders for the personal delivery of the wife 


to th@husband Adve been made both by this 
Court and by the late Sudder Court. 
I can find’ no authority for the making of. 


But 
any such decree; for, unless the case falls 


tRink Ar does, it is not provided for by the 
Code at all. Section 200 cer tainly does not 
warrant the making the wife over in person 
to the husband. 

The decree of the Lower Court restrain- 
ing the defendant who is the mother of the 


under Section 200 in the way in which F 


is entitled to ` 


wife do return to him and live with him. ' 
Such an order, ja au order “ for the perform- ` 
ance of a particular act’ within the ment, . 
ing of Section 200 of Act VIII of 1859, and 


be enforced, as that Section provides, by the, - - © 


wife, from preventing in any way the return 


of the latter to her husband, is quite proper. 
But I` thiak™ the. decree, 
concerns the wife and so far- as it goes 


beyond a simple order that the wife shall 


return to her husband and live with him, 
should be modified. The plaintiff must be 


‘left-to such remedy as he may have under 


Section 200 of Act VIII of 1859, 
wife should refuse to obey the order. 

Seton-Karr, dal am not positive that; 
after all, Section 200 may not warrant the 
sl delivery of the wife to the husband, or may 
not empower the husband to take possession 
of the wife, by the words “ for the per- 
formayce of a particular act.” * But the 
ease ja one of nicety and difficulty, and I 
should wishtit to go to a third Judge to say 
whether the ordgr ‘of the Lower Court should 
bè -interfered with, and if so, in what way. 

he. order of the first Court, with which the 

udge does not interfere, is, that the plaint- 
iff is to take his wife out of his mother-in- 
la®’s house, and the. latter is notato inter- 


if the 


fere, RN WM vd ~ 


~~ 


so far as DA 
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Jagkson, J.—This is a ‘case referred for- 
*the-opiniou of a thicd Judge under the proi 
cedure previous to, the Charter «of 29th 
Decentber last. "2: 


The suit was brought. by a Husband 
‘against his wife and ` others, the parties 
being Hindoos, to obtain his conjugal rights. 
The plaintiff obtained the decrees of both 
Courts below, and the learned Judges, in 
hearing the special appeal, ‘have confirmed 
the decrees in substance ; ; but they diffey on 
the point of law, what precisely should. be 
the relief granted to the’ husband,—Mr. 
Justice Seton-Karr being of opinion that 
bodily possession of the wife mars and 
ought to be delivered to the husband ; „Mr. 
Justice Macpherson holding that the decree 

ought to be merely declaratory, to be enforced 

in case of disobedience by attachment. I 
am of the same opinion as Mr. Justicé 
Macpherson. 

_A wife cannot be looked upon as property, 
moveable or immoveable, which pasgively 
undergoes transfer from one person to 
another. If she could be so dealt with, it 
would have tó be determined whether she 
was moveable or immoveable, and -some 
curious questions of limitation might „arise; 
and if the wife were property, ‘she could 
not, obviously, be a party to the suit, as she 
is in-this case, and always must be in suits 
of this nature.: And, further, it seems to me 
repugnant to the principles of civilized so- 
ciety, whether European or British Indian, 
that an adult human being, wife or other- 
wise, should be delivered over as a horse or 
other brute animal might be. ~~’ 


In truth, it seems to me. that the Bee 
tion of, the Court in a suit of this nature 
must be simply to determine, as between the 
husband and the wife, whether he is or is 
not entitled. to his marital rights. If the 
decree of the Court be iu ‘his favor, the. 
wife, as a party to that suit,is bound to. yield 
obedience to the decree, and if she refuses 
to do so, may be dealt with according to 
law. And ig like manuer, any other per- 
sons whose conduct may “have entitled the 
husband tð include them us defendants in 
the suit, will be-bound to comply with the 
decree, and may possibly be litble to pay 
damages to the aggrieved husband. 


There are three . cases bearing o on the 
point, cited in the argament before me. Twp. 
were from the North-West Provinces, 


- In thefirst of these cases, although Sue 
spit is designated in one part ofthe report 
as a-suit TT to recover possession of the per- 


son of his wife;’~thé question really tried 
by the’ Court was D whether, under the 
Hindoo “Law, the appellant should be com- 
pelled ‘to cohabit with her husband, who 
has taken another: wife.” Ou this point, 
which is not before me, the majority of 
tite Court decided in the affirmative (Mr. 
Coverley Jackson dissenting). ° 

The second case, from the reports of 1865% 


vas also a suit "for the recovery of comu- 


gal rights,” and the Suddèr Ameen decreed 
“that the wife be‘delivered to the husband, 
“ with the nose-ring which he presented 
to*her.’’? This: decree was'reversed by the 
Zillah Judge, but restored on special appeal 
by the’ Jutges of the Sudder Court. If 


this ie to be considered as a ruling by the 


Sudder Court at Agra, thùa wife may 
be delivered bodily, with her nose-ring, 
to her husband, I should especffully decline 
to follow it, But, in truth, in this, as in the 
preceding case, there was no argument at 
all on, Hunt point, the only question discussgd 
being whether a second marriage, iù breach 
of the first nuptial contract with the plaintiff, 
could be any igipediment to his asserting 
his conjugal rights. “The Sudder Court 
finally held thay the second marriage was 
invalid, and the plaintiff entitled to his de- 
cree, : 

Tlie third case cited was from the decisions 
of our oyn Court (3 Weekly Reporter, p.193), 
In that case, whigh appears to be a decision 
of Steer and Phear, J. J., there were two 
husbands, .each sètting up a valid marriage. 
That of the plaintiff was atfirmed. Towards 
the end of the judgment, I find it stated that 
one objection made to the suit was, that it 
would not lie, “ because there is uo: provision 
‘eof law how a decree „for possession of a 
“ Wife is to be enforced. zz The answer to, 
this was easy; the Court, however, say, 
“but itis as easy to delivér over a wife to 
“her husband ag any other property to 
“ which -he is entitled.” 

This,’ I think, is a mere obset'vation of 
the Judges, and not a delibetate ruling that 
a wife*is to be so deliveréd. Indeed, one of 
the learhed Judges who tried that case,—Mr. 
Justice Phear,—iuforms me that the remark 
gound its way. into the judgment, as far as 
he is concerned, from purg inadvertence. 


I concur, therefores with Mr. Justicd 


Macpherson in orderiag that the decree of 
the Court below be so far “modified as 


oto make it a declaration that ‘the -husband 


is eontitled to conjugal rights, and that the 
wife, defendant, be ordered to recurn to his 
protection; l : 
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The Hon ble G. Loch and-A. G. Macpherson, 
wages 
e  Limitation— Mesne Profits. 


~ 


EN Caso No. 254 of 1865. 


eluates Toi review ef judgment passed 


- on the 22nd February 1864, in Regular 
Appeal No. 316 of 1863. e 
e Mr, James Gray and others (Defendants) 
Appellants, : 
e” versus ` 


Ai Mohua Moiter (Plaintiff) Respondent. 


a Baboo Juggodanund ‘Mookerjee for 
Appellants. 


Baboos Kishen Kishore Ghose and Mohines 
Mohun Roy for Respootent. > 


A suit for mesne profits br ought after two years from 
the passing of Act XIV of 1859, pursuant to a decree 
for recoyery of posses-ion within the said two years, 
is governed by the provisions of that Act, and must Wè 
limited to the mesne profits due for a period of ‘six 
years before its institution, 


: Tur review in this casg was admitted to 
try whether the suit was barred by the pro-. 
visions of Act XIV of 1859. Plaintiff was 
dispossessed in May 1849, and itistituted a 


. guit to recover possession on 19th August 


1851, and obtained a decree for possession 
on 8rd April 1861, and was put into posses- 
sionin June 1861, and brought the presemt 


Act XIV .of 1859 came inte operation. 
Section 18 of tilt Act distinctly enacts that 
all suits to which the provisions of the Act are 
applicable, thaf shall be.instituted after the 
expiration of the said periagd (two years from 
thè passing of tte Act), shall be governed 
by this Act and no other Law of Lim#ation, 
ang Statute, Act, or Regulation row*n force 
notwithstanding, The provisions of the Act 
are clearly applicable to the suit, and as thig 
Court has held thata suit for’mesne profits 
emust be brought within six years from the 
‘date on which the "cigim to them accrued, 
the present suit must be limited:to the mesne 


profits due for a period of six years before; 


Are institution, deducting therefrom the: time” 
during which plaintiff has held possession, 
ois, from June 1861 to the date of suit. 
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The opposite party wished to intgodu opposite party wished to intgoduce 


light of the applicants. to be heard’ in 
review, the amount of the mesne “profits, 
Se, ; but as the review has been admitted 
to decide only one single point, viz. whether 
the new Law of Limitation, Act XIV of 
1859, was applicable to the case, we decline 
to go into theae. 

` The Court, therefore, alter the for mer, 
judgment holding that the provisions of Act 
XV 


= matters before the Gourt, such as, the” 


of 1859 are applicable to this suit, and 
“they give plaintiff a decree for mesne profits’ 
at the rate Stated inher plaint, from 9th May . 
185@ minus the period ale las been in pos- 
session, viz. from June 1861 to the institu- 
omg of the suit. Costs will be given accord- 
ing to the amount decreed and dismissed. 





The 23rd July 1866. 


e Present: 
The Hon’ble J.P. Norman and G. Campbell, 
Judges. 


1845. 
rove No. 256 of 1866. 


Special Appeal from a decision passed by 
Mr. J. R. Huspratt, Judge of Purneah, 
dated the 10th Novembzr 1865, reversing 
a decision passed by the Sudder Ameen 
of that District, dated the 24th March 

: 1865. 


Musst, Aniesroonnissa and others (Defend-, 


ants) Appellants, 
versus 
Mr. C. Chapman (Plaintiff) Respondent. 
. Mr. R. D Twidale for Appellants. 


' Baboo Khetiur Mohun Mookerjee for 
Respondent, ~ 
Section 7 Act I of 1846 applies only to cases as be- 
tween party and party, and not to claims by pleaders 
against their clients. 
Where a pleader waa employed by several defendanta 
in the same interest, itevas held that he was not entitled 
t@a full separate fee from each of them, and still less 
so upon the full valuation of the entire stit; and that, 
in the’absence of any express agreement, he was onl 
entitled to a reasonable sam as.remuneration- for his’ 
work and labot. ai 
Tue plaintif sued for- thé ‘recovery of 
Piros 1,000, less Rupees 140, of which 
he adufitted the receipt, due to him as a 
Header in respect of a judgment obtained 
ing favor of the defendant, -his client, on 
the 18th of February 1862. Thé suit was 


dismissed ‘by. the Sudder Ameen. on tife 


Ploaders' Fees —Section 7 Act L of 
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Sroumg that the plaintiff had. received as 
e SE ‘money as he was entitled to demand. 


"Mfr, the J údge gave the -plaintiff a 
re ee For the full amount of the fees claimed 
by him. He observes that “the suit was 
decided by Mr. Birch, the Officiating Judge, 

who rejected the plaint at the hearing under 
Section 29 Act VII of 1859 (see Weekly 
Reporter, Full Bench Decisions, page 41); 

Counsel and vakeels were heard on both sides,, 
and two days were occupied in the hearing of 
arguments before the decision.” He says 
‘ that the suit was not dismissed-on default, 

and that the whole of the requisite pleadings 
hat been filed. It was not the fault qf the 
vakeel that the Judge did not proceed to a 
final decision.” The Judge says that he de 
therefore” entitled to full fees according to 
the provisions of Regulation XXVII of 


° 1814. The Judge notices that Rash Beharee 


Roy, the vakeel originally appointed, died, 
and that Mr. Chapman was appointed in his 
stead ; but he made no enquiry as to what part 
of the business was done by Rash Béharee 
in his life-time, and treated Mr. Chapman 
as if he had done the whole of the work. 
He notices that the judgment of Mr, Birch 
was set aside by the High Court on appeal, 
and that the case was remanded. He did 
not enquire what became of the case on the 
remand, nor does he notice the important 
fact that Mr. Chapman did no work what- 
ever for the defendant after the remand, but 
gives him ‘a deeree fot the full amount of 
all the money which he supposes the defend- 
ant would have been entitled to recover 
from her adversary if the case had been ulti- 
mately conducted to a successful termina- 
tion. 

Both the Lower Courts treat the case as 
if the question of the amount of the plaint- 
iff’s remuneration depended “on and was 
fixed by Section 25 of Regylation XXVII 
of 1814. But by Section 6 of Act T of 
1846.it is enacted that Section 25 Regulation 
XXVII of 1814 shall’ cease to be enforced 
except for the purpose specified in Sec- 
tion 7 of that Act. By Section 7 it is 
enacted “ Hat parties employing authorized 
pleaders-in the Courts shall be at liberty to 
‘settle with them, by private agreement, the 
remuneration to be paid for their ‘profes- 
sional services, and that it sitall got be neceg- 
sary to specify such agreement in the 
vakalutnamah ; provided that when Costs apo 
awarded to.a party in any regolar” suit, 
original or appeal, decided on the megits 
against another party, the amount to be 

aid on account of fees of pleaders shall-be 


ea 
D 


calculated according to the rules (in Section 


2% Regulation XXVILof 1814); and that, 
when ests are awarded in other cases, the 
amount to be paid on account of such fees 
shall be one-fourth of what it would have 
been in a regular suit decided on its merits.” 

Tt is quite clear that Mr..Birch’s judgment 
was noedecision on-the merits, and there was. 
nothing in it which, under Section 7 Act P> 
of 1846, would have entitled the defendant, 
as against her adversary, to the full amount 
of costs‘on the scal@ fixed by Section 25 of 
Regulation XXVII of 1814. She would 
onby have got one-fourth of anch amount, 
But the decision, such as it was, was set 
aside. ° ° 

The- Section expressly applies only to 
cases as between party aud party. It does 
not directly touch claims Ki ES against 
their own clients. 

There being no express agreement, the 
plaintiff. is only entitled to a reasonable sum 
as remuneration for his ‘work and labgr 
as a plender.- There is, as we understand, 
Do evidence on. the record to show that, he 
has spot been gvfficiently ‘paid. It appears 
that he was employed by Rajah Inayet 
Hossein aud several other persons, of whom 
the defendant was one, that he received the 
defendant’s vaknlutnamah, that he was paid 
the sum of rupees 700'at the time when he 
accepted the vakalufnamnhs, and has since 
received a further sum of rupees 900 from 
the Rajah. There is nothing to show that 
the defendant had an interest distinct and 
separate from that of the Rajah; or if so, 
what weng the extent of that interest. The 
plaintiff appeared for the Rajah, the defend- 
ant, and other persons in the same interest, 
who made payments to, him, as they say, 
Ijnfalees We see no Tenson “to think thate, 
he ought to be allowed a full separate fee 
from each of the persons whom he so repre- 
sented. Still less ground can there be for 
contending that he is entitfed to a full fee 
from each of these parties upon the full 
‘valuation of the entire ait. Of course, 
under *ActI of 1846, he was entitled to 
make Ris own bargain, but as he failed to 
do so, we are wholly unable to say that he 
bas not been fully.-paid for anything that 
he did, by the sum ‘of rupees. 1,600 which 
it is certain that be bus already receiveds 
If the defendant is a neve nominal party, we 
see no reason to think that plaintiff has not 
been sufficiently paid for that por tion of the 
work which he did for her by the, rupees 
140 which he has already received. Indéed, 
in _the absence of any agreement oy. ‘under- 
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standing to the contrary, we should be in- 


clined to assume thatit,was a paymentin fubl. |, 


In our opinion, the plaintiff has* wholly 
failed to show that he is entitled to anything 
more than he has already received. 

' Wee reverse the decision of the Lower 
Appellata Court with costs, and direct that 
the suit be dismissed with costs, unless the 
vespondent.desires a remand for further en- 

` quiry with reference to the above observa-, 
tions. He must ‘distinctly understand that 
we give him no sort of encouragement. If 
the respondent does not ask or a remand 
within 21 days, the suit will stand dts- 
missed. ` 


The 24th July 1866. 
e Present: 
The Hon’ble F. B. Kemp and W. Markby, 


Judges. S 
Review of judgment—Appeal. 
~ Case No. 711 of 1866. e 


°.4 Special Appeal from a decision passed by 
the Judge of Backergunge, dated the 9th 
December 1865, reversing o decisio 
passed by the Judge of the Small Cause 
Court, exercising the powers of a Prin- 
cipal Sudder Ameen, of that District, 
dated the 26th January*1865. 


Syud Asudoodden Hyder and others 
(Plaintiffs) Appellants, 


versus 


Khajah Abdool Kureem and others 
- (Defendants) Respondents. 


" Baboos Romesh Chunder Mitter and Otool 
: Chunder Mookerjee for Appellants. 


Baboo Chander Madhub Ghose for 
Respondents. 
proceeded with afte? 


A review of judgwgut may be 


an appeal has been filed against it. 


_ Tae only question in this appeal és whe- 
fher the Principal Sudder Ameen had power 


to proceed in a review after a petition of 


appeal had been filed against the same de- 
cree, It bas beet decided by a Full Bench 
-of this Court that ateziow may be proceed- 
ed with in such a case (5 Weekly Reporter, 
Civil Rulings, page 59). The appeal will 


therefore be decreed, and the decision of* 


the Zillah Judge. reversed with gosts and 
interest. i 
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The 24th July 1866. í 
Present : ` 


The Hon™le H. V Bayley and E.J eckson, 
Judges. 2 


Ejectment (of alleged lakherajdar)—. 


Onus probandi—Limitation. 
Case No. 495 of 1866. 


Special Appeal from a decision passed by 
o the Judge of Bacheigunge, dated the Tth’ 


December 1865. reversing a decision 


dated the 23rd December 1864. 


Gobind Chunder Shaha and others 
° (Plaintiffs) Appellants, 


e 6 VveErTSUS 


Kishen Chunder Shaha and others 
(Defendants) Respondents. 


Mr. W. A. Montriou and Baboo Gopal Lal 
Mitter for Appellants, 


Baboo Dwarkanath Mitter for 

° Respondents, 
Where a plaintiff sues to eject an alleged lakherajdar 
on the allegation that he had been dispossessed by the 
defendant under a false title of lakherajdar, he is baud 
to prove his allegation and that his cause of action ac- 
crued within 12 years of the institution of the suit. 
"Tom was a suit to eject an alleged. 
lakherajdar, and has been dismissed, ns tha 
plaintiff has been unable to prove that he 
has at any time exercised rights of owner- 
ship over the land. It has been held that 
limitation bars the hearing of the plaintifi’s 
suit on the meri(s. 

We have heard Mr. Montriou at some 
Jength on this point.. The learned Counsel 
argued that, under the special circum- 
stances of this case, “the plaintiff having 
sued the defendant, not as a lakherajdar, 
but as a trespasser, and the defendant 
not having denied that the lakheraj estate 
was situate within the four corners of 
plaintiff's estate, the usual rule as to the onus. 
of proof on issues of limitation was changed, 
and that, in this case, the onus should be 
placed on defendant at least to prove some- 
thing before the plaintiff was called on to 
pfove anything. i 

Wee see no circumstances special to this 
case to induce us to relax the usual rules on 
the issue of limitation. As the defendant 
ig in possession, and admittedly in possession, 
he is entitled to raise against the plaintiff 
the issffe that he has so long delayed to 
prefer his suit that it cannot now be enquired 
into, and the plaintiff must prove his 
ease of action, and prove that it originated 
Within the time allowed by the Law of 


, passed by the Moonsiff of that District; 


A 


\ 
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Limitgtion. In this case, ‘the plaintiff states 
that the disputed land, appertains to his 
villages and was his own property,, but that 
he has heen dispossessed of it by defendant 
who sets up a false title of lakheraj. The 
defendant, on the other hand, states that-he 
holds a lakheraj from before the ‘Decennial 
Settlement. If the plaintiff can prove his 
facts, the case on the merits can be heard ; 
if not, the plaintiff is out of Court. The 


f plaintiff must, under Section 14 Act XIV’ 


of 1859, not only show this, bit “Also 
show that his cause of action against thé 


institution of the suit. It is quite eyident 
that the plaintiff made no attempt to prove 


this, and, so failing, the Lower Courtewas 
right to dismiss his suit .as barred by 
limitation. 

We dismiss Ge appeal with costs. e 

`The 24th July.1866.. , 
= Present: | 
The Hon'ble H. V. Bayley and E. Jackson, 
Judges. c 


WMahomedan Law—Dower—Limita- 
tion. 


Case No. 688 of 1866. 


Special Appeal from a decision passed by 
the Judge of the Twenty-four Pergun- 
nahs, dated the Sth December 1865, re- 
versing a decision passed by the Principal 


Sudder Ameen ‘of that District, RACE 


- the 31st July.1865. 


Shahazada Mahomed Faez *(Dofendant) 
SES S 


VETSUS 


Ge Oomdah . } Begum and others « 


(Plaintiffs) Respondents. 
Mr. R. E. Twidale for Appellant. ° 


Baboos Gopal Lal Mitter, Nil Madhub 


Sein. and Mohesh Chunder Bose, and 


Moulvee Syud Mier ainai Hossein for. 


Respondents. 


r- -® 
- What Law of. Limitation $ is applicable to a suit ‘by. 
the heirs of a Mahomedan wife for her dower. 


v We. think the J udge was right in the naw 


which he laid down in ‘this’ case. ` A. Mus- 
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| decision is both unjust ‘and illegal. : 


Rulings. it 


Cs 


‘sulman wifé’s dower, even thongh it is in the 


hands of her ‘husband, is considered to be her 
‘estate, held by him, ‘fn -trust for his wife, 


and, on her death, becomes ‘divisible among 


ber. heirs. -The. Limitation Law; applicable. 


toa suit by . those heirs is not (but re- 
lating to suits on ‘contracts, but that 
relating to suits to‘recover in eritance, 
The suit is not founded on the contract, 
but on the withholding of the widow’s esate 
from the heirs. 

SES dismissed with costs. 





°” - -The 24th July 1866. 


Present : 8 


E 
The Howble H. V. Baytey and E. E 
Judges. . 


Parol Evidence (to vary deed). ` 


Case No. 672 of 1866. 


Special Asset from a decision passed by 
the Principal Sudder Ameen of Sylhet, 
dated the 13th January 1866, reversing 


e a decision passed. by the Moonsiff of 
September | 


Nubeegunge, dated the 16th 
Key 


Mahomed Aze&m an Appiani 
versus 


Raesooddeen and others (Defendants) ` 


Respondents, ` 
e Baboo Greesh Chunder Ghose for . - 
e e Appellant. s , 


-+ 


' Baboo Gopal Lal Mitter dor Respondents. 


` Parol! evidence is not admissible Lo vary a deed of 
sale so as to make it a mortgage deed, whether as 
against a party to the deed, or as against an innocent 
purchaser- from the person in Km favor the deed was 
executed? j 


We think that the decision ‘in this case 
cannot stand. The Principal Sudder Ameen 
has admitted parol evidence to vary the di- 
rect words of a deed of-sale and to make it 
a mortgage deed,- and this not only as 
against a party.to the deed, but as against 
an innocent purchaser - from the person in 
whose favor’ the deed was exécuted. The 
‘It is re- 
versed, and, the plaintiff’s-guit “décreed with 
all costs. i ! i 


We 


Ka 


_ the current rent? due therefrom, cannot’ be 
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The 26th July 1866. 


a 


e 
Present: - ao 


The Hon’ble F. B. Kemp and W. Markby; 
7 i Judges. , S 
Sale of land in execution of deorse— 


Arrears of former years. 


e Case No. 898 Sf .1866. 


Spectal Appeal from a decision passed by 
the Principal Sudder Ameen of Phrneah, 
dated the 80th December 1865, reversing | 
œ decision Se Au the Sudder ‘Ameen 
l of. that District, dated the 27th dpril 
"ae, ` T 


Mussamut Luteefun and another i Defendants) 
e 


Appellants, * 


Versus -e 


Shaikh Mean Jan (Plaintiff) Respondent. * 


-Baboo Kalee Kishen Sein for Appellants. 


~ Baboo Greesh Chunder Ghose for 
Respondent. 


A tenure purchased in execution of a decree for 
current rent, cannot be re-sold for the arrears of former 
years, which must be recovered from the former pro- 
Gu ; S 

$ S 8 e 

"The Principal Sudder TT is clearly 
wrong in his law. The tenure purchased 
by Waris Ali in execution of a decree for 


again re-sold for ‘the arrearg of rent which 
had accrued on aeeount of arrears of former 
years. Those arrears became the personal debt 
of the former proprietor, and musé be “recov- 
ered: from him. The tenure itself is hypothe- 
cated ‘for the rent of the current year, and 
can obly be sold for arrears of ‘the current 
year. 


The appeal is A | and the decision of 
the Principal Sudder Ameen reversed with 
costs. and interest. Under this order, the 
original suit of the plaintiff must ebe dis- 
missed with costs and interest. ° 


aes Or Co ee ee ee ee 


` 
D 
E e 
a 


“ated form. 


The-26th July aen, yg 


Present : : 


The Hon’ble H. V. Bayley. and E. 
; ` Jackson, Judges. g 


- Evidence (how to be recorded). 


Case No. 692 of 1866. 


: Special Appeal from a decision passed “by 7 


Mr. F. C. Fowle, “Judge of Rungpore, 
° dated the 28rd December 1865, affirming 
a decision passéd by Mr. DaCosta, Prin- 


` cipal Sudder Ameén of that Distriet, 


dated the 13th June 1865. 


Shah Suheeooddeen and stiles (Defendants) 


A ppel l antiy, 
? eren 


Luchmeeput’Doogur (Plaintiff) ` Respondent. 


Baboos Romanath Bose and Bungshee . 
- Buddun Mitter tor Respondent. 


of witnesses, 
Tms suit has been preferred for pos- 


Kurtwa, and both Courts have decided it 
in favor of the plaintiff, more especially on 


the ground that the survey maps prove that 
the channel of that river appertains to the, 


plaintiffs estate. It is shewn to us on 
states that the channel of that river gener- 
ally belongs to the plaintiff's estate, also 
states that -portion of it is in the posses- 
sion of the deféndants as a portion of their 
estate. This eptry ‘in the map seems o 
have been overlooked by both Courts, and 


case in order that it may “be considered. - 

We concur in the remarks added ‘to the 
judgment `of the Judge respecting the mode 
in@which the Principal Sudder Ameen, 
Mr. 
evidence of witnesses examined by him. 
The statemeft in which he records the 
substance of the evidence does not in fact 
contain the substance of that evidence ;. it 
contains €olgly the answer of each witness 
to one or two questions in @ meagré tabu- 
It is incumbent ov the Pr incipal 
Sonder. Ameen, even if he does rot. take 
down the whole of the evidence in his own 


a @ 


` [Vol VI; 


Bobo Mohinee Mohun Roy for Appellants, - l 


Manner in which Judges should record the evidence. 


session of a julkur situated in the river, 


special-appeal that the same map whieh | 


we are consequently obliged to remand the 


DaCosta, records the substance of the- 


/ 


DT mg 


t 


` 
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hand-writing, which, we think, every Eng- | Case No. 159 of 1866, 

, ‘lish Judge should, to record every material The Nawab Nazim, of Bengal (Defendant) 


answer made by the witness. in -the exami- 
nationfin-chief, the cross-examination, and in 
reply to questions put by the Court. 
The substance of these answers should 
not be taken down in the columns of 
a statement, but should. be written dowm 
as witnesses’ evidence is ordinarily written, 
in cousecutive sentences. The Principal 
Sudder Ameen should also distinguish bei 
tween the evidence given in answer *tu~the 
questions of the vakeel who conducts the 
examination-in-chief, and that given in an- 
swer to the cross-examination.. The sub- 
stance of the evidence, as now recordéd by 
(be. Principal Sudder Ameen, is ridicgloys 
and of no use whatever in ascertaining what 
the witness did really depose to. ` 

e As Mr. DaCosta has ‘left the district of 
Rungpore, we direct that è copy of these re- 
marks may be sent to him through the 
Judge of the district in which he is now 
employed, with directions that he wilt: take 
down the substance of the evidence of wit- 
nesses examined by him .in future in a 
proper und reasonable manner. The costs of 
this appeal will follow the final judgment 
in the case. a ; 





The 26th July 1866. 
Present: 


‘The Hon’ble F. B. -Kemp and W. Mar 'kby, 
“Judges. : 


Limitation—Mesne Frofits—hiability 
of several defendants et, etc 
ate assessment of). 


Regular Appeals from a dedjsion passed by 
the Officiating Principal Sudder Ameen 
of EE duted the gl 5th February 
1866. 


Case No. 156 of 1866.7 


Fuzul Mahomed Mundal and Kesub Bebee 
_ (Defendants) Appellants, e 


“versus . = 
Raj Coomaree Debee (Plaintiff? Héspondent. 


Baboos. Dwarkanath Milter and Kishen. 
Dyal- Bo y for Appellants. 


Baboos Kishen Kishore Ghose, ` Gredja 


Sunkur Mojoomdar, Onookool Chunder 


, Mooherjee, and One Churn Bose® for 
* . Respondent. l 


~ 
a 
wë 


Se D 
ee - 
L 





. Appellant, 
Se versus 


Bai Coomaree Debee (Plaintiff ` 
Respondent. . 


“Wahoos Kanon Kishore Ghose, Onodkood 


. Chunder Mookerjeée, and Obhoy Charn 


Bose for Appellant: 


Baboo Greeja Sunkur Mojoomdar for 
. Respondente ` 


Six years is the period of limitation prescribed by Act 


-XIV of 1859 for" suits for mesne profits. The cause of 
action for sueh profits is the date upon which they 
annually become due; and no deduction can be made on 
accoant of the: ‘pendency of the suit for possession. 


The lability of the several defendants in this case 


was assessed in proportion to the amount of profits which 
each had derived from his wroggful possession. 


Kemp, Jean are ‘two &ppeals by co- 
defeifdants from one and the same decisiop. 
By consent of the parties, they were heard 


together, and one decision will govern the’ 


two appeals. 

he mainecontention before us is first, 
whether or nof any portion; and if so, what 
portion,’ of the claim is barred under the 
new Limitation Act XIV of 1859; second, 


the respective liabilities of the two appel- 


lants ‘for mesne profits, and the extent of 
that liability ;- and, third, the amount of 
the liaBility. 


amounting to Rupees .9,627-6-10, principal 
and ‘interest, on the allegation that the 
defendants had dispossessed her husband 
from three jotes and under-tenures from the 
end of 1261 B. 8 The mesne profits are 
glaimed for eight years, or from 1262 to 
1269, pud the: present ‘suit wes instituted on 
the 8rd of Bhudro 1272 B. S.. The plaint- 
ifs: suit for possession-was finally decreed. 
on the 15th September 1862. 

The defendant Kesub Bebee answered 


plaintiff's claim Was 
of Limitation. Second, that she ia not liable, 
but the proprieter of the estate, the Nawab 
Nazim, whose agent: had leased the lands 
out to her, for a, period of seven years nuder 
a pottah dated 4th Jeyt. 1262 Ro Phird, 
that the amount claimed 4s excessive. 

The defendant Fyz Mahomed, who’ is 
the husband,.of Kesub Bebee, avetred that 
he had: never been: in possession of the 
three tenures. alladed to, and. that he had’ 
béen EES made a party ‘to the 


suit. 


4 MM 


to this effect ae leh) that a portion of the. 
barrege Ky the Statute. 


wf 


The plaintiff sues to recover-mesne profits — 


114 


~ 


i + 
Cl - 


The Nawab Nazim answered, that he had 
never given permission to his agent’ to Jonge 
out the three tenures fo the defendant Kesub 
Bebee ; that, as it had been established in 
the suit brought by the plaintiff for posses- 
sion that he had not ousted the plaintiff, 
he was not liable for the mesne profits. , 

, The Officiating” Principal Sudder Ameen 
daid-down four issues for trial i—= - » 

First.—Does limitation . apply e any por», 
tion of the claim ?: 

Second.—Can thé De defendants -be 
_made liable for the plaintiff's claim ? 

Third. —Has the plaintiff correctly es- 
timated the amount of-the mesne profits: ? 

Fourth. —Is the plaintiff legally entitled 
to ‘interest £ a 

On the geet SES the Principal Sudder 
Ameen held that no portion of the claim was 
bar red under the Statute of Limitations He 
quotes a ruling of a Divisional Bench of 
„tiis Court dated the 22ud February, 1864, 

" "On the second point; the Principal Sudder 
Ameen observes that all the three defend- 
ants were made liable for’the costs of the. 


-a plaintiff i in the ejectment suit, and that it 


was in consequence of thelr acts that the 
plaintiff was dispossessed. He therefort 
held them to be all liable. 


` On Ehe third point, the Principal, Sudder 


` Ameen was of opinion that the plaintiff had 


not over-estimated the amount of the mesne 
profits, for, whether the amount be tested 
by the papers filed by the defendants, or 
by the result of the Ameen’s local investiga- 
tion, it was equally clear that the amount 


` ~ elaimed by the plaintiff was not excessive.. 


On the fousth point, the -Principal Sud- 
‘jer Ameen was bf opinion that the’plaintiff 
was not entitled, to interest owing to the 
Ke in instituting the present suit. 


` The defendants were declared to be jointly 


„liable in the sum of Rupees 5,288-6-8, with 


eosts in proportign, | bearing: interest at 12° 
per cent.,—plaintiff to pay ‘the excess costs 
of the defendants. - e 


I am of opinion that the judgment of the 
‘Court below on the issue’ in bar is clearlyg 
wrong. ‘Six years, is the period of limitation 
‘presoribed by Act XIV of 1859 for suits 
"for mesne profits, &ndg no deduction can be 
made on account of the pendency of the suit 
‘for possession. The decision quoted by the 
Principal Svdder Ameen has since.beén-get 
‘aside on an application for review*of judg- 
ment, As the plaint in tkis case was panes 

H 4 6 ` 
: e 
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after Act XIV of 1859 came into operation, 
the claim for mesne profits can SS be 
decreed within SIS years preceding. the plaint; 
and the cause of action for such pfofits i is 
the date upon which they became annually 
due. ‘(See pages 13.and 38, Volume LIT, 
Weekly Reporter, Civil Rulings). In this 


view, all that the plaintiff is entitled to 


recover is mesne profits for 3 yonrs aud 8 


months. 
e 


As to the question of the respective lia- 
bilifies < of the defendants, and whether, in the 
évent of-the Court finding that they are all 
wrong-doers, we can apportion the extent 


‘of thgir liabilities, we find that the cirefm- 


stances of this case justify our doing 80. In 
the original suit for possession, it was not 
decided who was the party who actually dis- 


possessed the plaintiff. The Nawab Nazim ` 


evas made a party to that suit, itis true; buf 
he was not arrayed as the principal defendant ; ; 
the other defendants before us were so. 
They set up u lease from’ the agent of thé 


Nawo Nazim ander a deed of permission 


from hiin, but they failed fo prove that’ deed. 


They alone- appealed, and not the Nawab ` 


Nazim ; and again failing to prove.that they 
held under a lease- granted by permission ` of 
the Nawab Nazim, they failed in their, 
appeal, | l 


The Nawab Nazim has simply enjoyed 


the diference between the former jumma 
payable to bim by the plaintiff and the 
enhanced jumma received by him from the 
defendants, or the difference between Rs. 
‘97-18 and Rs. 138-8,—equal to Rs. 40-11; 


and for this. latter sum be is liable for three- 


years:and eight months, with costs in pro- 
portion bearing interest. 


The other defendauts have been clear! y- in 
wrongful possession, and must account te 
the plaintiff for all that they have collected, 


.| or ought to Have collected, after deducting 
the jumma which would have been ous 


able by the plaintiff to the Nawab Nazim 
had ie remained in possession, or Rupees 
97-13.. I find that the Ameen reports that 
Rapees 5,585 wêre the gross collections 
ch 1262 to 1269 made by these two defeud- 
ants from the tenantry. This estimate is 
somewhat less than that assumed: by ‘tha 
plaintiff, but it ig, in our opinion, one that 
nfuy be safely relied upon, particularly with 


references to the papers of collection filed by 


tte defendants for other years. ; S 


{hese two defendants will therfore be . 


liable for mesne profits at the rate of Rupee 
698-2 per annum, from which must be 


+ DH 


— 
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‘dedu@ed Rupees 97-13, the Sudder jumma) Mr. R.-V. Doyne.and Baboos Onookoot 


° payable to the zemindar, -the Nawab Nazim, 


leavinga sum of Rupées 600-5 fér which 
‘théy are liable for a period of three years 
and eight months, with costs in proportion 


bearing interest; excess costs to be paid by | 


the plaintiff, with interest. : a . 
The costs of this appeal will be borne by 
the plaintiff and defendants respectively in 


proportion to the sums which have beens 


awarded for or against them. e + 


Markby, J.—The only doubt I have had 


in this case is how far we are competent in 
an action for mesne profits to assess the 
proportion in which the defendants sRould 
be made liable. It appears to me that the 
record of the former action is conclusive 
upon us that the defendants ousted the 
plaintiff, and held the land‘to which he 

“was entitled. I understand, however, that 
this is a course which bas been taken on 
several occasions by this Court, and that 
the liability of the defendants has „been 
assessed in proportion to the amount of pro- 
fits which each has derived from his wrong- 
ful possession ; and in deference to these 
decisions, I concur with the judgment of my 
-brother Kemp on this point. Upon gll the 
other points in the case, I entirely concur in 
his judgment, 


> 





The 27th-July 1866. ` 
Á Present: 


Tho Hon'ble J.. P. Norman and W. S. 
Seton-Karr, Judges. 


Hindoo Law (Mitakshara)—Right of 
son (to be heard in suit er appeal). 


Case No. 1216 of 1866, 
Special Appeal from a decision passed by 
the Judge of Gya, dated the 26th Marah 
- 1866, modifying a decision passed by 
the Principal Sudder Ameen of that 
District, dated the 11th November 1865. 


Brojo Bhookun Lal Awustee (one of thej 


Defendants) “Appellant, e 
_ H 
VETSUS 


Mean Jalfan Koonwar (Plaintiff 1 and the 
* Collector of Gya (Defendant) 
Respondents. 








*Chunder Mooherjee. and Kishen Sucea 
Mookerjee for Appellant. 


Mr. R. T. Allan.and Baboos Kishen Kishore 
Ghose, .Jugodanund Mookerjee, and 
“Dwarkanath Mitter for Respondents. 


The son of a lunatic, living under the Mitakshard® 
Law, is not bound, by a compromise entered into de- 


-tween the plaintiff'and the Court of Wards as represcut-~ 


ing the lunatic, from being heard, for the protection of 
his own interests, in a su or appeal in whieh he hfs 
been regularly made a defendant or respondent, 


We think. that the appellant, whois the 
lunatie’s son, bad a perfect right to ‘be 
heard in the ‘appeal in which he had been 
regularly made a respondent, and that the 
compromise regularly entered*into between 
the plaintiff and the Cgurt of Wards, as 
representing the lunatic, the dather of thè 
appellant, was no bar to his being so heard. 
The Judge is wrong in saying. that thi8 
appellant, Bhookun Lal, was only madee. 
pro forma respondent. ` He had been made 
a Ge eg defendant, and his written state-* 
ment was mos? hostile to the plaintiff. 
Moreover, as living under the Mitakshara 
Law, he had a cettain right in the property 
claimed by the plaintiff, and, on the appeal 
of the plaintiff, he had a right to be heard . 
for the protection of bis own interests. ` 

In thas view, we remand the case to the 
Judge in order iat it may-be heard as far 
as it affects this appellant. Should” the 
plaintiff be unwilling to carry on the’ appeal 
at all after the compromise, the Judge 
will then dismiss the plaintiff’s appeal as far 
as it relates to this special appellant, who 
will not thus be bound or affected by any- 
ting in a compromiseeto whieh he was not 
a partys” a S 

PR 


The 27th July 1886. 


The Hox’big d. P. Norman and W.-S. 
l eton-Karr, Judges. 


* 
Present: e 


ezindoo Law—Maintenance of wits. 
. Case No. 1238 of 1866. : 


Special Appeal from d decision passed by 
, the Principal Sudder’ Ameen of West 
Rurdwan, dated the 1th’ February 
1866; -*%tensing a-decision passed by the 
Moonsiff of Sonamookhy, dated the 2nd 
September 1865... 


+ 


— 
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Kullyanessuree Debee (Plaintiff) Appellant, Baboos Bama Churn Banerjee aryl 
. e |, Umbika Churn Banerjee for Respondent. ° 
versus ý The only eground of spécial appeal being that the 
‘ special respondent had appealed in the Lower Rppellate 
Dvwarkanath Surmah Chatterjee (Defendant) Court upon an insufficient stamp, it was held that such 
i x , Respondent an objection (being one that did not go into the merits) 
. P Eb» : ought to have been taken iff that Court, and the special 
appeal was dismissed upon condition of payment of the 


Baboo Shib Chihder Mojoomdar, for deficient stamp duty, 

Appellant. . THE only substantial point taken by the 
m .| appellant in the present case is, that the 
Baboo Romanath Bose for Respondent. EE the aepellant in the Lower 
Under the Hindoo Law, a “vife who, without her Appetite Court, appealed upon an insuffi- 
husband's sanction, leaves him to live with her own | Cient stamp, This objection should have 
family, has no right to ask maintenance from per| been taken in the Lower Appellate Court, 

husbartd, . $ S 8 
It is not one that goes into the merits of the 
suit in any way. Had it been taken before 
hyn,ethe Judge would in all probability have 
etilowed the plaintiff, appellant below, to 
deposit the additional stamp. That being so, 
we direct that the present appeal be dismiss- 
ed with costs, upon condition that the now 
respondent file within 10 days an additional 
stamp sufficient to cover that which ought 
to hawe been paid in his petition of appeal to 
the Lower Court. Should he fail to deposit 
the additional stamp, the present appeal 
E will be decreed with costs so far as re- 
"* This point has been lopg ago -decided gards the wasilat awarded to the respond- 
in a case from Zillah Chittagong given in| eM inethe Court below, and dismissed as to 


Macnaghten’s Hindoo Law, Volume JI’|the residue with costs in proportion. 


page 109. 
The appeal is accordingly dismissed with 
costs and interest. © ; 


THERE are no grounds for this *special 
appeal. The suit isby a wife against her 
husband for maintenance. The Judge finds 
that the plaintiff eloped from her husband’s 
house without his“consent, and has con- 
tinued to reside apart from him, A wife 
who, without her husband’s sanction, leaves 
him to live with her own family, has no 
right to ask maintenance from her busband ; 
and the question whether the plaintiff was 
guilty of unchastity or not, is wholly imma- 
terial, i 


The 80th July 1866. 





Present: 


The 27th July 1866. 
The Hon’ble C. B. Trevor and H. V. 


Present : | ' Bayley, Judges. 
The Hon’ble J. P. Norman and W. S. e 
P Sefon-Karr, Judges. S P Pre-emption—Mortgage. 


s 
Stamp-Duty. Case No. 601 of 1866. 


Case No. 1282 of 1866, 

° D Special Appeal from a decision passed by 

Special Appeal from a decision passed by| Mr. R. J. Richardson, Judge of Behar, 

the Additional, Judge of Hooghly, dated dated the 5th December 1865, affirming | 

the. Sth February 1866, modifyinga‘de-| a decision passed by Baboo Gunga 

cision passed by the Principal Sudder| Churn Shome, Principal Sudder Ameen 

Ameen of that District, dated the 9th of that District, dated the 28th Decem- 
May 1865. ` ber 1864, 


e 


Pezirooddeen Mahomed and anot | 
Ziroo n Mahomed end another (two - | Moonshee Sywd Ameer Ali (Plaintiff) 


$ of the Defendgnts) A 
e Defendgn ry ppellants, Appellant, 
VETSUS i Pr. 
Hureehur Mookerjee (Plaintiff) Kg 
k dent. e 
S EEN ën E *Bhabo Soonduree Debia and others 
Baboo Tarucknath Sein for Appellants. | (Defendants) Respondents. S 
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upon ¢he inherent rights of the talookdars 
as heirs of the owners of the original Ante- 
decennial-settlement talook. It is not de- 
nieg that the defendant, ïu ‘purchasing their 
lands at a private sale from the Government, 

is, both by law and by the terms of purchase 
from Governmenf, bound to recognise all 
such tenures as the Government recognised. 
Under these circumstances, the Lower Courts 
were right to declare the dispossession of 
the plaintiffs illegal, and to restore hem to 
possession. 

Objection is also taken to the decision of 
the Lower Court on the point of limitation 
in Special Appeal No. 626, but we think it is 
a correct decision, and that the cause of 
action ‘arose when the defendants openly’ od 
publicly dispossessed the plaintiffs. 

We dismiss these appeals with costs. 


The 24th July 1866. 
Present: 


The Hon'ble ©. B. Trevor and G. Campbell, 
- Judges. 


Presumption of holding from Perma- 
nent Settlement—Rebuttal. 


Case No. 596 of 1866 under Act X of i638. 


Special Appeal from a decision passed by 
the Judge of Mymensing, dated the 8th 
December 1865, 

° passed by the Collector of that District, 
dated the 16th September 1864. 


Mugno Moyee Debia and others (Plaintiffs) 
Appellants, 


VETSUS 


Huro Chunder Rawat and others. 
(Defendants) Respondents. 


Baboos Kishen Dyal Roy gad Shoshee 
Bhoosun Sein for Klee 


No one for Respondents. 


The admisssion by a ryot that bis tenure was ac- 
quired by his father 30 or 35 years ago, rebuts the 
presumption of holding from the Permanent Settlement, 
which arises from uniform payment of rent for 20, years, 

Tus is à suit for enhancement. It js 
found that the defendant has paid an un- 
varying rent for 20 years, and that plaintiff 
not having proved any earlier variation,- or 
shewn when the tenure was. created, the 

+ 
presumption of holding from.time of Perm& 
nent Settlementarises. The respondent, de- 
fendant, has not appear ed in this Court, 
but the appellant points out to us what ap- 
pears to be a clear admission, in the exam@- 
ation of the defendant himself, that the ten- 
ure was acquired by ‘his father from the 


affirming a decision |- 


landlord.30 or '35 years ago.. If this is so, 
if is of course fatal to*the ground on which 
the J udga has based his decision ; and ng- 
thing to the contrary being shewn, we rê- 
mand the case for the Judge to pass a fresh 
decision with reference to the defendant’s 
admissions. If he reattys made them, the 
Judge*must simply find whether he hag 
proved the tenure to be one at & fixed rent 
as he SEET alleges. 













7 «The 24th July 1866. 


‘Present: 
The. Hén'ble F. B. Kemp and W. Markby, 
Judges. 


‘Zimitation—Suit against Agent for 
money--Suspensian of Depot, 
Case No. 874 of 1866 under Act X. - 
of 1859: 7 e 


Special Appeal from a decision passed by 
the Jadge of West Burdwan, dated the 
80th December 1865, affirming a decision 
passed. by the Deputy Collector of that 

» District, dated the \1th March 1865. 


Radhika Perslfad Chatterjee (Plaintiff) 
e Appellant, 


VETSUS 


Rgmdhun Poofoheet -(Defendant) 
Respondent. 


Baboos Byhkuntnath Paul and Issur 
Chunder Chuckerbutty for Appellant. 


Baboos Dwarkanath Sein and Ashootosh 
' Dhur for Respondent, ` ` 

In a suit for the recovery of money in the hands of 
ap agent, the limitation prescribed by Secticn 33 Act X 
of 1859 cyunts from the die of the Susp nsion of tha, 
agent, 

In this case, both Lowey Courts rejected 
the plaintiff's claim on thé ground of limita- 
tion, The defendant was  tehsildar in 
the service of the plaintiff, and, on the 22nd 
of Srabun 1271, he was su euded from his 
dutits,,another person. was sent to replace 
him, nod be never returned. The present 
suit for méney received by him was not 
brought until the 8th of Srabun.1272; and, 
therefore, -beyond the. period of one year 
limited by Section 33°01 Act X of 1859. 
The appellant contepda that the defendant 
was not actually dismissed till the 22nd 
Bhadro 1271, but it has been laid down as 
e general rule by this Court that’ the ‘period 
of Fimitatjon counts from the date of g gus- 
pension i decision of 27th January 
1864). ` 


$ S S 
$ 
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Act X 


The decision of the Lower Court was 
` therefore -righf and will be affirmed, aad 
the appeal dismissed with costs tnd . in- 
terest. , CS 


kd 
e 


e at: 


The 27th July 1866. * 
Present : 


The Hon’ble C. B Trevor and G. Campbell, 
g i Judges. i 


Presumption of uniform payment 


from Permanent Settlement—Hvi- 


dence—Summary decree. 
D e D i 
£ase No. 607 of 1866 under Act X of 1859. 


` Bpecial Appeal from a decision passed by 
bk the. Judge of Bachergunge, dated the 20th 
| February 1866, reversing a decision 
passed by the Deputy “Collector of that 

" District, dated the 31st October 1865. 


_ Joy Kishoree Chowdhrain and others (De- 
7 + 
fendants) Appellants, 


PETSUS 


Baboo Gopal Lal Thakoor (Plaintiff) 
. —, Respondent. e 


Baboo Dwarkanath Mitter for Appellants 


Baboos Onookool Chunder HMookerjee and 
Kalee Mohun Doss for Respondent. ` 


` : Be A 

A. summary decree under Regulation VII. 1789 for the 
rent of 1265 at a higher .rent than that a® which the 
ryot claims to hold, which deeree was passed in accord- 
" ance: with two summary decrees of 1263 and 1264 fgr 
the ‘eversal of which d suit was then pending in the 
e Civil Court, became a nullity on the reversal of those 
decrees, and is no evideficegin a suit for enhancement; 
of a variation of rent depriving the ryot of the benefit 

of the presumption under Section 4 Act X of 1859. 


. 9 


: > s 
Praintirr¥ -in this suit, Gopal Lal Thakoor, 
sued in 1865 to enhance, after issue of notice, 


ze e 
a 
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the rents of the-defendants’ under-tgnure, 
Kalee Persad Sein, from Rs. 441 to 
Rs. 2,716-14. The defendants pleaded that 


‘| they are entitled by prescription to Wëld at a 


rate of 4138-15-10 Sieca, 


or 44}.9-1-16 
Co.’s Rupeus. ° - : 


The first Court in its judgment remarks 
that “ plaintiff got a decree for arrears of 
rent fur 1263 and 1264 at a rate higher. than 
that at which defendants claim to hold ; 
thapasuit to set aside this summary order 
was instituted in the Moonsiff’s Court ; that 
the Moounsiff dismissed it, but the Judge 
on appeal decreed the elaim in December 


1866, and -decided that the rent was” as - 


asserted by the defendants. In the megn- 
finf,—that is, during the pendency of the 
Civil suit,—a suit for further arrears, those of . 
1265, was instituted in the Collector’ s Court, 
and a summary decree obtained following the ° 
preceding one. On the tenure being put up 
‘to sale in execution, the amount of the 
decree was paid in to save it, but the Civil 
suit "was still pending, and although no 
second appeal was preferred from this second 
summary award, yet I do not think it can 
be held to establish any change in the 
gent from that decided in appeal and decreed 
subsequently in date?” The Deputy Collector 
was. therefore of opinion that the decree 
passed during the pendeney of the original 
suit did not amount to a variation if the 
rent, and as it appeared. from the papers 
before him that defendant had held from the 
Pérmanent Settlement, he dismissed fhe - 
plaintiff’s claim. 


The Judge on appeal decided that .the 


decree for the rents of 1265 was for Rs. 456 ; 


‘that this was a variation in the amount of 


‘rent.; that the decision passed by Mr. Kemp 


in 1860 didenot touch the rent of 1265,— 
it refers only to the rent of 1263, the year 
under review, and previous years; that, 
consequently, defendant’s plea of unvarying 
payment failed, and the case must be re- 
manded for enquiry into the rates. 


Defendant now. appeals specially, urging 
that the decree of 1265 passed during’ the 
pendéncy of the suit in the Civil Court was 
passed in agcordance with the two summary 
decrees of 1268 and 1264, to reverse which 
éhe suit was pending in the Civil Court, and 
that, op their reversal by the Judge subse- 
quently, the decree of 1265 founded upon 
them becomes a nullity, and even if evi- 
dguce, it, is no trustworthy evidence of a 
variation in the rent paid by them ; thgt, 
consequently, the Judge has misunderstood 


_ ow 


Ce 
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Messgs. R. V. Doyne and R. E. Twidale ` 
for, Appellant. 


Baboos Dwarkanath Miiter and Unnoda 
.Pebshad Banerjee for Respondent. 


A party alleging a right of pre-emption in respect of 
property which is the subject of a conditional sale, 
is bound to make his claim immediately.on the, exp'ry 
of the year- of grace mentioned in the notice of fore- 
closure. y 


















Plaintiff. appealed, urging that the notice 
of foreclosure given under Regulation XVII 
of 1806.would not bfnd him as to the time 
at-which to make his demand on a right of 
pre-emption, inasmuch as if was only after 
a regular decree, and possession under, that 
degree, that the transaction could be deemed 
closed go as to make DÉI sale absolute, op 
to admit of plaintiff's regarding the transfer. 
as sufficiently complete for him to’ make his 
claim of.a right of pre-emption. And the 
appellant also urged hat he had duly carried 
out the necessary preliminary formalities, 

The Lower Appellate Court held that the 
plaintiff could not occupy all the legal posi- 
tion of a presemptor, not having purchased 
after’ the notice of foreclosure issued ; 
and that such notice, of wbich plaintiff 
was fully aware, and not the subsequent pro- 
ceedings carrying out the details of the ` 
foreclosure effected. by such nofice, must be 
taken*as the date when plaintiff was bound 
to make his demand on his alleged right of . 
pre-emiptipn. ‘The Lower Appellate Court 
also found asa fact that plaintiff had not 
carried out tlee necessary preliminary: formal." 
ities prescribed Sy the Mahomedan Law. 

The Lower Appellate Court having in a? 
this view dismiss&d plaintiff’s appeal, plaint- 
iff appeals specially ; and the learned Conn- 
sel, Mr. Doyne, urges, in plaintiffs behalf, 
the same. plea on which plaintiff appealed to 
the Lower Appellgte Court, viz. that the 
sale must not be regarded as absolute mere- 
ly upon the notice of foreclosure, but that 
plaintiff could not be required to put for- 
ward his claim to pre-emption till after the 
decree of the High Court above referred to 
had finally and conclusively declared that 
the sale was absolute. It was pressed on 
us be Mr. Doyne, in support of this view,, _ 
that, after the notice had been given, it was 
still open to the mortgagor to question 
the morfgagee’s accounts, before the decree ; 
aud that, if -it were provedethat in fact the 
mortgagee had been paid within the stipu- 
fated period, the notice of fareclosure would 
be Of exo avail, and the sale could never be- 
come absolute. 

Strictly speaking, perhaps if would not be 
r1ecessary. in this case to go into this point, 
bonnes it bs been found as a fact or the 
evidence by both Courts, that plaintiff never, 
earried out, those preNminary formalities 
which are prescribed “by the Mahomedan 
Law’ as, indispensible to sustain any claim 
on an alleged right, of pre-emption.. 


PLAINTIFF, as a co-parcener by purchase, 

sued for possession of certain lands on an 
alleged right of pre-emption, and to settstde 
a deed of conditional sale, dated 3rd Bhadro 
1252 B. S. The claim was for a 7 annas 
shaxe of the above property. The condi- 
tional deed of sale stipulated that the sum 
advanced by the mortgagee should be regaig 
by the mortgagor in Sawun 1254 B. S. 
The money not being paid as stipulated,, 
ethe mortgagee gave notice of foreclosure, 
under the provisions of Regulation XVII 
of 1806, and obtained the usual decree in 
the Zillah Court on the 29th November 
1859, which was upheld by the High @ourt 
in appeal on the 21st March 1863. The 
plaintiff's case was that he was unable to 
demand recognition of the right of pre- 
emption till the final orders of the High Court 
had upheld the .Zillah Court’s decree, anf 
that then he made the.formal demande parti- 
eularised by the Mahomedan Law of 
Pre-emption. l 

The answer of defendauts to this claim 
of plaintiff was— l 

I. That the demand for the exercise of 
the right of pre-emption should have been 
made as soon as notice of foreclosuré had 
been given, under the provisions of Re- 
gulation XVIL of 1806, and that this not 
having been done, the Mahomedan Law of 
Pre-emption, which requires an immediate 
demand, rendered plaintiffs ° claim inad- 
missible. . SS 

IJ. That the preliminary formalities, ne- 
cessary under the same law, had never been 
carried out by plaintiff. 

The first Court held that the plaintiff 
had delayed his’ demand for the exercise of 
his right of pre-emption*beyond the peried 
contemplated by the law (Regulation ¿XVII 
of 1806); and that, according to plaintiff's 
own statement, he (plaintiff) wag well aware 
that foreclosure had previously taken place. 
The first Court also held that plaintiff had. 
not carried out the preliminary ,fommalities 
prescribed by Mahomedan Law, as essential 
to render legal and valid a claim based on . 

- a right bf pre-emption. -The first Céurt Buf as no objection of-this kiht bas been 
atecordingly dismissed plaintiffs suit. taken, opd" the special appeal Jung beon 
T A 


e V 
è. 
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argued by the learned Counsel on the other The 50th July 1866, é 
points, we proceed to give our judgmant arr S 
upon It", . Ae. n Present : 
> `- We are clearly of opinion that the party | mw nu , SC e 
` alleging a right by pre-emption is bound to The Hon"ble L. rel eg and G. Cimp- 
-set forth his claim after expiry of the year of Cll, 7 MOES, 


. grace mentioned in the notice of foreclosure 
issued.’ ‘That notice declares that, after the. 
e expiry of,the year of grace, the conditions 
‘oa which the transaction was to be regard- 
ed as one of the mortgage not having been 
fulfilled, the conditiowal character of the. ; Se 
deed oe sale. then ceases, nnd it becomes, ° Special Appeal from b Serge Pareh 7 by 
from failure of fulfilment of the condi-| Mr. S i D: e SE a pt daca 
tions, an absolute deed of sale, transferring |  dëicd the 16ih tb a Babe ae inde 
“ entirely the’ mortgagor's proprietary rights, g Se Ee A Beie e Gs 
preserved till ‘then, to the mortgagee. Tt is | e Çhunder Banerjee, ` GE I der 
- true that it iè open to the. mortgagor to Ameen of that District, dated the 22nd 
-show that the mortgage has been satisfied, | Mey 1865. 
and that, consequently, the notice is errone- 
‘ous, and in that event the notice may become 
einopérative ; but this does not alter the’ origi- 
> nal and essential character of the notice by 
~ 1 Which, unless the exceptional point above 


‘Special Appeal — Finding of fact— 
Decree against Mahomedan hus- 
band—Property in wife’s name. 


e Case No. 336 of 1866. 


qe 


+ 
D 


"Ranee Shurno Moyee (Plaintiff) Appellant,” 


VETSUS 


- Wilh costs... S 


—adeerted to be pleaded and proved, the pro- 
perty ordinarily and ipso jgct# passes, as by 
an absolute sale, from one party to the other. 
And, further, in this cage it is-clear that 
plaintiff was aware of the notica of fore- 
closure, and thus, upon that notice, withott 
waiting for possible exceptional and ex- 
traordinary contingengies, he was bound to 
take action promptly,—guch prompt action 
eing the very essence of the Mahomedan 
Law of Pre-emption. Nor (supposing, for 
argument’s sake, that the expiry of the year 
of grace from notice of foreclosure did nót 

fix the -proper time for the demand to 
‘be made) do we concur in the special ap- 
pellant’s plea that plaintiff could await the 

efinal result ‘of the” decision of the High 
Court of Appeal before action. In the first 
place, such deMy is quite opposed to that 
prompt action clearly contemplated by Ma- 
homedan Law and in the next, it is always 
a presumption of law that the decision of 
the Court belegy is-right till reversed ; and 
therefore, even on plaintiff's own statement, 
he should have taken action grd made his 
demand atleast on the Zillah Court’s decree. 


D 


. Tfuchmee Put Chutter Sing and others 
(Defendants) Respondents. 


Baboos Sreenath Doss and Bhuggobutty 
Churn Ghose for Appellant. 


Mr. R. T- Allan and Baboos Bungshee 


‘Budden Mitter, Nilmony Sein, and Tara-. 


- prosonno Mookerjee for Respondents. 


Suit by a creditor holding a decree against a Maho- 


“medan husband, regarding property standing in the 


name of his wife. 


~ HELD by Jackson, J., thata distinct finding of fact ` 


had been arrived at by the Lower Appellate Court 
(which could not be disturbed in special appeal) that 
the property was acquired by the wife. i 

HELD contra by Camphell, J., that the finding of the 
Judge was not sufficient, inasmuch as he had found 
that part of the purchase-money was 
husband, but had not fownd whether the remainder 
of the money wagalso paid by the husband. 


Jackson, Ja—J have intimated, in the 
course of the argument, the difficulty which 
I should feel in reversing or setting aside 
the judgment of the Lower Appellate Court. 
I cannot say in this case, any more than I 
could say in a similar case which was before 
fs to-day, that the judgment or decision of 
the Zellah Judge was altogether satisfactory. 


‘We may, in conclusion, add that, in all thesg | Still it appears to me indisputable that-the 


easés of a special law operkting against 

¿ordinary general “rules of Civil rights, and 
espécially. in the “age of a Law like the 

Mahomedan Law of Pre-emption, we think 

it is so strict in its own requisitions that it 
is necessary to adhere strictly to the law, 

In this view, we dismiss this speeial appeal 


-_ 


Zillah Judge has, whether his reasons be 
gonclusive or nôt, come to a positive finding 
upon the single issue of fact which is before 
ps in The present case. That issue is whe- 
ther the particular melial now iu dispute 
was acquired, as if purports to pave been 


acquired, by Kaimunnissa Bebee, or by the. 


husband who is one of the judgment-debtors. 


. + 


aid by’ the . 
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It is not, as it seems to me, a separate issue 
in thé cause whether the purchase-money by 
which the property: was a¢quired was the pro- 
perty of the husband or of the wife. ” But the 
source whence that money was derived is 
one test, and a very important test, as to the 
character of the purchase. It has been. laid 
down by the Privy Council in a case where 
a Hindoo family was coneerned, that this 
fact (namely, the source whence the money 
was derived) is a material test; and no” 
doubt, in a joint Hindoo family, whemsthe 
parties live in commensality and joins 
estate; the source -whence the money is 
derived is of paramount importance with a 
view to determining the right to the” pro- 
perty. SE e e 
It appears to me that the state of a Maho- 
medan husband and wife is essentially differ- 


e ent from that of a Hindoo -family. A Mae 


homedan husband and his wife may have, 
and often do have, independent estates. . To 
sny, in such a case, that, because the property 
stands in the name of the wife, and b@cause 
the husband is indebted, we are to presume 
collusion, or to presume benamee purchase, 
and to throw it upon the wife to prove sub- 
stantively the purchase with her own funds, 
would be, in my opinion, going to an*extent 
to which our Courts have never gone, and 
cannot properly go. No doubt, in such a 
case, if evidence were adduced which went 


to show that the purchase-money had been. 


actually the-money of the husband, as the 
judges of fact, we should require something 
to be shown, and clearly shown, on the other 
side; and if it were uot shown, we should 
have little difficulty in coming to the con- 
clusion that the property had been acquired 
by the husband. 


Now, in the case before ug, the special 
appellant’s pleader has not contended that 
the state of proof in this cas® was such that 
‘the Judge was absolutely bound in law to 
find’ on behalf of the plaintiff Although be 
has stated his objection over and over again, 
it has never taken that shape. His objec- 
tion was that the Judge had not sufficiently 
investigated the case. 


I believe that the Judge has as much in- 
vestigated the case, and considered the cir- 
cumstances and conclusionss upon them, gs 
he would do if we were to yémand the case 


fifty times over. I am satisfied Waat the 


Judge has considered the case ; and it seems 
to me perfectly clear that he has recorded 
an opinion which he must have meant-to be 
unimistakeable, ` 


„evidence. 


.not the money*of his wife. 


_ That being so, and his opinion on the fact 
being final, I say (and I say it with some 
regret) .that this Cort on special appeal is 
not competent to disturb it, 

I carefully refrain from saying what we 


should do with this case if we, were trying. 


the case in regular appeal or in the exercise 
of original jurisdictiondt would be super- 
fluous and irregular to say so, because wë 
have not looked, and cannot look, into the 
It appears that the Coart of first 
instance relied on the evidence of the ze- 
miudar who granted the putnee, to show that 
thy tenure had been paid for by the husband 
out of his own private funds. If we were 
to loọk.iuto the evidence, we might possibly 
find that the zemindar had nothing on which 
to found this statement but hjs own conjec- 
ture. It is perfectly manifest that the lady, 
in whose name the property stands, being a 
Mahomedan and Purdanusheem, could not 
havee gone personally to the zemindar to 
také a putnee. 

Nowy, I do not see how it was possible for 
the zemindar to say that the money which 
the husbandéook was his own money, anfl 
Tt was alleged 
on the side of the plaintiff, and it may or may 
not be true, that nt the time when the money 
was paid, the husband was in insolvent cir- 
cumstances. If he was so, it would be more 
probable that the mqney for this purchase had 
come Dem the wife than from the husband. 
However that may be,— whatever our conclu- 
sion might have been if we had been trying 
the case as judges of fact,—I cannot too 
strongly insist on the position that. a distinct 
finding of fact has been arrived at by the 


Court below, and that we are not competent 


disturb that finding. 
~ Campbell, J—Iu my opinton, there’is no 
sufficient finding of the Judge in this case. 
The finding is such that, if gipheld in special 
appeal as sufficiently disposing of the case, 
a most dangerous precedentewill be created. 
The plaintiff is a creditor holding a decree 
‘against the husband, and question in the 
suit, therefore, before us, is whether the pro- 
perty- ia dispute is really the property of 
the husband, or the property of the wife. 
Upon that question I have no doubt that 
the issue might be, probably would be, 
properly stated to be, simply, is the propert 
that of the husband orsthat of the wife? 
But 1 cannot find that there is any clear 
decision of any kind upon this point.’ 


The Judge does not say, “ In my opinion, 
the property, is the property of the wife.” 
He does noteven-say, “ In my opinion, it is 


a e 
A = 


A 


s «almost universal, to hold property benamee 


Ss Itsa custom as prevalent among Maho- 
~ medans as it is among Hindoos; and so far, 
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not the property of the husband.” He sim-' 


ply says,—at least I take his judgment, whiqh 


+ = e 2 = æ. D a 
is not even so far clear, to mean ts It is |*of her holding the property in her own 


not proved that the property is the property 
‘of the husband,’ which seems a kind of 
verdic} af “ not proven.” 


Now, he point, ol law on which I thiek 
the Judge is wrong is this: he lays-down, 
es it were,sthis position of law—* Iteis not 
enSugh that it should be proved that the 
money was paid by the husband, and that 
‘the husband, for the series of years since the 
purchase, has had thé management and con- 
trol af the property,” because he seems sto 
„say “ that state of things is covsistent with 
the possible hypothesis that the property 
‘may neverthiess have really belonged to 
‘the wife.” It seems to me that the position of 
‘the Judge is so far wrong that, if it be shown 
` in evidence that thé husband paid the money 
for this property and has since had the ma- 
magement and control of the property, then 
'. the onus is shifted, and it will be Tor, those 
“claiming under the wife to show that, in 
‘zeality, the wife had funds of her own, and 
` that the property was the wife’s. ° 
It is only so far that I differ from my 
`i | learned colleague. - e 


7. I have said that probably the correct 
„issue in this case may be whether the pro- 
-perty was that-of the husband or that of 
“the wife. Towards finding that issue, I 
‘think that the ruling of the Privy Council 
. -establishes that essential question which really 
‘represents the issue—‘ What is the source 
- whence the money is derived?’ There is 
no doubt a certain distinction between a 
_ Hiádoo and a Mahomedan family. As re- 
“spects a Hindoo family, I should be inclined 
¢o hold, under the ruling of the Privy Coun- 
cil, in the case of a son or a wife, that the 
“mere holding in*the name of such a member 
of the joint family establishes no presump- 
tion of separat® ownership, and that, in such 
_a.case, it would be for the member claimin 
separate property to prove it. In the case 
of a Mahomedan family, no such bro&d pre- 
sumption of law can be set yp. On the 
other hand, the custom of the country to 
which the Privy Council in their decisiog 
~ “alluded, is a custom in Bengal which is 


“in the names of fenfalegrelations and others. 


' in reference to the custom of the coungry, 
~ “that;Mécision of the Privy Countil wholly 
-applies Therefore I would say. that, al-. 
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though in the case of a Mahomedan, wife 


there is, in the first instancp, from the fact- 


name, a Very slight presumption tiat the 
property belongs to her, still if it be proved 
that the money was paid by the’ husband, 
and that the property was under the con- 
trol of the husband, then, as I have already - 
stated, the’ onus would be shifted; and 
it would be for those cluiming under the 


wife to prove that the property was the- 


wife 


ke , 
In this case, I have stated the matter a 
little more broadly than appears in the 


Judge’s judgment, because his actual words, 


are that if is not sufficient to prove that a 


part of the money was paid by the husband. 
Now, I find that the Court of first instance, 


after going into the evidence, found in the 


tnost distinct way that part of -the money j 
had been paid by the husband, that the 


remainder had been remitted by him, and 


that the property remained in the manage- 


ment and control of the husband. ` I think 
that the Judge was bound to come oa" 
distinct decision on that finding of the 


-Lower Court; and as he has not negatived 


this part of the decision, and has’ accepted 
the finding as regards a portion of the 
money, his decision, at any rate, is, in my 
view, insufficient in law. It seems to me 
that he has fallen into the error of consider-. 
ing this case as if it were a Criminal case, 
as if the defendant had been indicted in a 
Criminal Court; and some of -his expres- 
sions would seem even to imply that he 
thinks it necessary not only that it should 
be proved that the property was fraudulent- 
ly held benamee by the wife, but that the 
transaction was a fraud on the particular 
creditor who gow sues. ~ 


That seemse¢o me to be a mistake. It 
appears to me that, in a Civil suit, the Judge 
was bound to. weigh the evidence equally 
and impartially, and to-see on which side 
the scale preponderated. If there is strong 
evidence on one Side, he should not lightly 


| 8jectit, unless there is stronger on the other, 


especially after the first Court has given 
credence to it. He should weigh the evi-. 
dence on this side and that—not require one 
gide to prove a dase to demoustration. These 
latter observations, however, are beyond the 
pain p6iné of law on which I have thé mis- 
fortune to differ‘ from my learned brother. 


‘In my’ opinion, so far. as the Judge has 


found that part of the money was paid by 
the husband, the onus. of proving that the 
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property was nevertheless her own, restg 
on the wife ; and 80 far as he has not found 
whether the Lower Court was right in con? 
sidering that the remainder of fhe money 
was also paid by the husband, he SE find 
that fact. " A 


Jackson, J.—The judgment of the. Court, 
then, under Clause 36 of the Letters Patent, 
will be that the special appeal is dismissed 
with costs, 


+ 


The äist July 1866. 
Present: ` 


The Hon’ble Sir Barnes Peacock, Kt, Cher 
Justice, and the Hon'ble Å. S. Jackson, 
Judge. 


Ghatwalee Lands—Zemindar (Power: 


of—to grant Jaghires, rent-free 


tenures, &c.) 
Cases Nos. 286 and 290 of 1866. 


Special Appeals ‘from a decision passed by 
Lt.-Colonel J. S. Davies, Judicial Com- 
‘missioner of Chota Nagpore, dated the 
6th November 1865, affirming a decisypn 
passed by Lt. R. C. Money, Deputy Com- 
missioner of Maunbhoom Division, dated 
the 27th January 1865. 


Rajah Nilmoney Singh Deo (Plaintiff) ` 
Appellant, 
“versus 


ane Government and others (Defendants) 
Respondents. 


Messrs. A. T. T. Peterson, W. E. Peacock, 
l and R. T. Allan for EE 


Baboos Kishen Kishore Ghose and Juggo- 
danund Mookerjee for Respondents. 


Suit to recover possession of certain lands upon the 
ground that they were subject to a tenure for private 


service to be rendered to the zemindar, which tenure, 


had been forfeited: by defendant not having rendered 
such service, Plaintiff having failed to prove that the 
services were private and that the tenure was forfgited 
on account of defendant's refusal to perform them, the 
decree of the Lower Appellate Court in favoref defend- 
ant was affirmed in special appeal. 

A zemindar had no power beforeethe Permanent 
Settlement to grant a rent-free tenure or a tenure at 
a less rent than the share of thè produce payable to 
Government for Revenue ; nor had he power to g rant 
Jaghires. ; a 


THE plaintiff i in this case sues to recover 
possession of certain lands upon the ground 
that they were subject to ‘a tenur® for 
‘private service to be rendered to the zemin- 


es ea 
D I 

& 2 
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- 


‘dar of Pachete, and that that tenure has 


been forfeited-in consequence of the defend- 
ant not having rendered the service, 

The case is not one for the- ‘resumption’ 
and assessment of. invalid lakheraj, for it is 
admitted ` that the lands in question are part 


of the mal or revenue- -paying lands *of the 


zemindary, and that raain respect of them 
has been paid to the zemindar. 
It appears to us to be perfectly deit 


‘upon the facts fouhd by the Lower Courts, 


that the plaintiff has not made out any case, 
and that -he has dot shown that the defend- 
ant holds under a tenure upon which private 
services were reserved. It is unnecessary 
for us fo determine that there was any evi- 
dence sufficient to warrant a finding that 
the Iands were held upon a ghatwalee 
tenure. The decree dismissing the suit 
with costs cannot be reversed upon special 
appeal, unless the plaintiff ann show that 
there was evidence upon which the Judge 
was bound to act, showing that the servites 
reserved were private, as alleged in the 
plaint, and-not public, or that there was 
other errow in point of law affecting the 
merits... It is ®clear that the opinion of Co- 
lonel’ Ousaly respecting the Jaghires, even if,» 
it were admisfible in evidence, was not 


ebinding upon the Judges in this case, and 


that they were not necessarily bound to act 
upon it As regayds the Jaghires, it was 
merely obiter, the real question before Co- 
lonel Ousely bavfag reference to the, Digwar 
lands, and not to the Jaghires, 

Admitting the opinion of Colonel Ousely 
to be admissible in evidence, it must be 
taken with reference to all that is stated in 
the Roobakaree. From the recitals, it ap- 

ears that the tenure’ existed long before 
the Permanent Settlement ; shat in the time 
of Mr. Higginson, who was the Governmeht 
Collector or Supervisor, gwo-thirds of the 
value were paid to him, and one-third retain- 
ed by the holder of the tenyre. Now, if the 
Government received only two-thirds of the 
annual value of* the lands as rent or revenue, 
ad allowed the tenant toYetain one-third oa 
accoupt of services, the services must have 
been publi, and not private. The Govern- 
ment would not have allowed any portion 
of their Rewenue in consideration of private 
services to be rendered o the zemindar. 


The document algo ‘shows that the tenure 
existed before the lands were settled with 
the zemindar. The lands ‘are described as 
Jaghires.. If eo, be must have been. cre- 
ated bye the British Government ‘or by the 
Native: -Government before the-grant of the 
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Dewanny. A zemindar had no power before 
the Permanesit Settlement to grant a rent- 
free tenure or a tenure at a less rent thaħ 
the share of the produce payable to Govern- 
‘ment for Revenue, and it is clear that zemin- 
dars had no power to grant Jaghires, 
We “caunot upou special appeal decide the 
case upon*he evidease. Etis sufficient fot 
us: to say that there is no error.in law Which 
“Would justify us in reversing the decision of 
the” Lower Courts and holding that the ser- 
vices reserved were private, and not public. 
' If the plaintiff failed in” proving that the 
services were private, and that the tenure 
was forfeited on account of the defendant's 
refusal to perform them, the decree of the 
Lower Appellate, Court was correct’ ‘and 
` must be affirmed. The decree is thefefore 
affirmed with oe8ts. i l 





A = 
e. The äist July 1866. | 
E l Present: HE 
The Hon’ble C. B. Trevor and OG. Campbell,’ 
Judges. a ° 


Se ‘Zurel-peshgeedars (Rights of — as 
against purchasers from grantor 
of Zur-i-peshgee leass). — 

Case No. 615 0f 1866. 


Special Appeal from a decision passed by 
the Principal added Ameen of Qarun, 


dated the 11th December*1865, affirming |- 


a decision of the- Sudder Ameen of that 
- District, dated the 26th January 1865. 


- ` Chuttur Singh and others (Plaintiffs) 
Appellants, 


VETSUS 


- . Gebind Dogs and afbers (Defendants) . $ 
à Respondents. ? 


-Baboo Roopnath, Banerjee: for Appellants. 
“Baboo Kalee Kishen Sein for Respondents. 


A Zur-i-peshgeeda? is entitled, as against purchasers 
from the grantor of his Zur-i-peshgee lease, to hold 
, possession of any village covered by*his lease until his 


lien on it is satisfied. "a .° 


PrLaIntire in this case is the owner after 
foreclosure of a mortgage dated 15th May 
1855, of a mouzah named Sindorah, which, 
together with two other villages, Chuck 


Majoliapore and Jaldipore, had, on a date pre- |. 


‘vious to his mortgaye, viz. 4th May ‘1855, 
been granted to the defendanis by their mort- 


a H on 
gagor, ina Zur-i-peshgee lease, for a loan of nok 
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$ After foreclosure, plaintiff brought a suit 
for possession of the village, but the out 
determined he could not get possession until 
he bad satisfied defendant’s lien on the vil- 
lage, Plaintiff, therefore, brings the present 
suit, having deposited so much of the 2,000 
Rupees due by his mortgagor as was secured 
by the lien on the village of Sindorah, 

The Lower Courts have dismissed plaint- 
iff’s claim, considering that the defendidut’s 


security cannot be divided, but that he is. 


entitdadato retain possession of the village 
syed for until his whole claim is paid off ` 

Against this order, the plaintiff has ap- 
pealed, but, we think, without reason. The 
defendant had thrée villages given to him as 
security for Rupees 2,000. He may, for 
reasons not before the Court, have relin- 


Ņuished possession of two, but “he is still- 


entitled, as against a purchaser from the 
grantor of his Zur-t-peshgee lease, to retain 
possession of it until the whole sum borrowed , 
is paid off. If plaintiff, the purchaser of one | 
Village, has any claim against the purchaser 
of the other for a contribution, he may sue 
him for the same.’ But a right of the two 
purchasers (gier se cannot defeat the right of 
the Zur-i-peshgeedar to hold possession of 
any village covered by his lease until his 
lien on it be satisfied. We reject the special 
appeal with eosts. 





The 31st July 1866, 
` Present : 
The Hon’ble C. B. Trevor and G. Campbell, 
Judges. 


Zemindar (Right of—to great tenan- 
cies to two different persons). 


Case No. 618 of 1866. 

Special Appeas from a decision passed by 
the Principal Sudder Ameen of Jessore, 
dated the 26th January 1866, reversing 
a decision passed by the Moonsiff of that: 

~ District, dated the 17th December 1864. - 

Mohun Chunder Dutt (Plaintiff) Appellant, 
ës WETSUS 

Fukeer Chand Deb and others (Defendants) 

l Respondents. 
- Mr. J.S. Rochfort for Appellant. 


á No ong for Respondents. 


A zemingar is quite competent to grant ı tenancy to 
person"ove# the head of another, provided he does 
thereby interfere with the previously acquired 


-Rupées 2,000, The other two villages let |*egal rights of that other. 


to defendants have been purchased eby one 
Ramnath who is not a party to this suit. 


-. 
A 


FeAINTIFE, it.seems, in a previdus suit, 
sued the defendant for a kubooleut, and his 


t 
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suitgvas dismissed, and he was referred to) Mussamut Tabira and others (Defendants) 


the Civil Court to try his right. "He bas 
therefore now come into the Civil Court, 
mpkif’ the tenant and the zemindar defend- 
ants. Heurges thatthe zemindar has grant- 
ed to him a mouresee holding enabling 
him to exercise the rights of enhancement 
which the zemindar had himself. The de- 
fendant replies that he has also a mourosee 


jote, and that it is not competent to the ze- |. 
mindar to grant another tenaney of the same’ 


° Appellants, 


* 


PETSUS 


The Government (Plaintiff) Respondent. 

Messrs. R. E. TwidaTe, and SN Gregory 
and Moulvee Murhumut Hossein fax 
Appellant. s 6 


nature over his head. The zemindar sSsert-| Baboos Kishen Kishore Ghose ayd Juggo- 


ed his right to grant the plaintiff a mourosée 
jote. i ` 
eThe first Court gave plaintiff a deeree, 
The second Court dismissed plaintiff’s claim, 
being of opinion that it was not competent 
to the zemindar to create the plaintifs tens 
ure above the defendant’s, both being of the 
same’ nature. . . © 


danund Mookerjee for Respondent. 


+ 

When the Government sues for alluvial land as an 
ordinary riparian zemindar, itis bound to prove, under 
the lattef part of Clause 3 Section 3 Regulation XI, 
1825, that the stream between the chur and the main- 
land is fordable at some time of the year, and that it was 
fordable when the alluvium formed,” e 


Tars suit relates to cestain alluvial forma- 


Against this decision, plaintiff has ap-| tions which have formed in “front of the 
pealed, and we are of opinion that theré is; Cantonments of Dinapore. They were the 
no ground for the judgment pronounced by, | subject of Appeal No. 101 of 1865, brought 
the Principal Sudder Ameen. WhetMer-the | by the pnoprietor of Jahangirpara Mungurpal, 
nature of the tenures are identical or not,| which has been dismissed. The present 
and, admitting that they were identical, for į litigation arbse from the following circum- 
argument’s sake, the zemindar was quite | stances. Certain alluvial lands were the 
competent to grant the plaintiff his aaner, subject. of Dueation between the proprietors 
provided he does not interfere wth the} of Chuck Dhuleep on the one side; and of 
previously acquired legal rights of the defend- !‘Shahzadpore, Dinapore,'on the other. ` This 
ant. This. has not been done in the present | litigation ended favorably for the latter in 
instance ; so we declare the plaintiffs right| 1824. Since that period, the alluvial lauds 
to a mourosee jote between the defendant | have been washe@away, and again re-formed 
and the zemindar to be established. The} about 8 or 9 years ago. From the evidence 
plaintiff must go before the Revenue Court| of the witnesses brought- forward: by the 
for a decree for rents, with which, as well | Government who is plaintif in this case, it 
as with the extent and nature of the right] appears that these chur- lands were taken 
of the defendant, this decree has no con- j| possession of by the proprietors of Chuck 


cern. 
costs. 


, & 


The 31st July 1866. 


+ 


Present: 


H 


The Hon’bie G. Loch apd A. G. Macpher- 


son, Judges. í 


Alluvial Land—Suit by Government ' 


as riparian zemindar. 
Cases Nos. 95 and 96 of 186§. 


Regular Appeals from a decision passed by 
the Principal Sudder Ameen of Patna, 
-. dated the, 3 lst Decemben 1864. 


The special appeal is decreed with | Dhuleep ; that the next year, the Collector of 


Patna interfered and: Look possession an the 


part oféGovernment, as sovereign, and settled . 


the lands with one Mahomed Ali. Three par- 
ties laid claim to the Jand,*-the proprietors 
of Chuck Dhuleep, the, proprietors of Shah- 
znd pore, and the proprietors DI Mungurpal,— 
and the three appealed to the Commissioner 
from the order of the Collæfor in regard to 
the sdttlement made by him with Mahomed 
Ali. 
ment, and directed the parties to prove their 
possession under Act IV of 1840, The Magis- 
trate declared in favor of Government, but 
on appeal, the Judge, op 14th September 
1861, reversed the onde? upholding the pos- 
session of the proprietors of Shahzadpore. 
The Government has instituted’ the present 
sujt to set aside that judgment and to, get 
possessién of the chur lands in front of 
their purchased landed property in Dinapore, 
Le Ge EN 


The Commissioner set aside the settle- ` 
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to the zemindar 


Civil 
Daoodpore, Bahadoor pore and F KEE 
pore: 

The proprietors of Shahzadpore, who are 
the parties in possession, allege that the 
Jands in question are merely a re-formation 
of certain lands which existed in 1802, which 
were theg in their possession, and which 
farmed the subject of litigation-in 1824 with 
tae proprietors of Chuck Dhuleep ;» that 
Government, till the present time, never laid 
claim to them, and are not entitled to any- 
thing beyond the area which they purchased 
for the Cantonments and other public por: 
poses... 

The proprietors of Mungurpal. filed ‘an 
answer in this suit, and at He: some time 
instituted a separate action. for posses- 
‘sion. That spėt bus been disposed of 
in our decision Sé Appeal No. 101 of 
1865. 

The proprietors of Chuck Dhuleep, | not 
being in possession, were not made parties to 
the suit, but, having intervened, were allowed 
to appear and answer as defendantse These 
defendants claim the alluvial lands as being 
a re-formation of their estate Chick Dhuleep 
, on its original site. They urge that their 
‘estate existed on both sidey of the Ganges ; 
that they sold a portion of their estnte on 


the south of the Ganges. to the Govern? 


ment; that, in 1810, when-the Govern- 
ment had taken possesgion of these allu- 
vial lands, adjoining ned opposite the 
Dinapore~ Cantonment, they were released 
under the order of the 
Board’ of Revenue, since which period 
-the Government has never laid claim to 
the lands. 

The Principal Sudder Ameen has given 
the plaintiff, Government, a décree undew 
the provisions of, Clauses 1, 2, and A 
Section 8 Regulation XI of 1825 ; and 
from his decisién, two appeals have been 
preferred,—-one by the proprietors of Shah- 
zudpore in No? 95, and the other by 
the proprietors of ‘Chuck eDuleep in No. 
96, of 1865. ze 

The land ‘in dispute is not, properly 
speaking, an inereméns to tke Govern- 
ment land on the original bank of the 


Ganges, but is separated from them bse 


a stream which now appears to. be-. 
kränch of the Soane, but was e 
the bed of ‘the Gafigas. When the ae 
cipal Sudder Ameen visited the spot i 


1863, he found ‘the water in this ea 


"before Dinapore to be deep, though farther 


to the westward: it 'was. fordable ; but 


‘he ascertained from the Cantonment Joint 


š 
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Magistrate that during the dry wegther 
the stream was fordable in .front of Dina- 
pore. 

We have taken up Appeal No. 96 fitst, at 
Two argu- 
ments are urged against the Government title. 
to the land: frst, that, before the Govern- 
ment can get a decree, it is bound to prove 


‘that these lands were gnined by gradual 


accretion, and this the Government have 


‘entirely failed to do, for they rely on the. . 


evidence of three witnesses who give con- 
tradictory statements as to the right and 
possession of Government. - In this- case, 
Goverpment does not come forward asea 
sovereign power, and take possession of the 
neavly-formed lands as of an island surround- 
ed by ‘an unfordable’ stream, but as an, 
ordinary riparian zemindar, and, as such, is 
beund’ to prove either gradual accretion, or 
that the stream between the old bank and 
the new-formed lands was fordable when the 
latter came into existence. The fact of ue 
chaundi being ‘now fordable would give the 
plointiff no title to the land, but the map, 
of the Ameen, as well as the proceeding of 
the Principal Sudder Ameen in 1863, shew 
that the stream is still deep before Dinapore ; 
and wifatever the Principal Sudder Ameen 
learnt from the Cantonment Joint Magistrate 
in-conversation, as to the depth of the stream 
in the hot weather, is not evidence in the 
case. Further, it is urged that, even if the 
land were an accretion, the Government 
would not be entitled to any portion of it, 
for it was in existence before the Govern- 
ment made its purchase in 1859,. and these 
newly-formed lands formed no part of the 
purchase. It is, further, pointed out to us 
that the Ameen, in the presence of the pars 
ties, has marked down in yellow a place in 
his map, of whfch it is stated that part was 
purchased by Government and included in 
the Hospital compound, while the portion 
between it and the river is in the possession 
of the proprietors of Chuck Dhuleep, who 
in 1860 were acknowledged by Government . 
to be the proprietors of these chur lands ; 
fof in that year, the Commissariat Officer, 
Captaim Chalmers, wrote to the Collector of 
Patna, on 19th July 1860, for information 
regarding the strip of land i in the bed of thé 


riyer, whether it*was the, property of Gov- 


ernment or of private individuals; as he 
was atfiows to secure fodder for the Gov- 
ernment elephants; and on the 28rd idem 
he was informed by the Collector that tha 
lant alluded to belonged to Zillah Sarun, 
and that the Dearnh was Chuck Dhuléep, 
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Pergunnah Kusmat, the property of Sheo 
Golakh Sahoo. Gn 17th August, the Col- 
lector called updn the proprietor of Chucks 
Dhulesp to give an “ ikrar ” in conformity 
with his promise to allow the Government 
to cut the jungle on the. chur for fodder 
for elephants, and a*document was given 


op 18th August 1860, to the effect that the 


Government servants were at liberty to 
cub fodder free of charge for 


it was added that Government was not tg 
interfere with the rest of the cultivation, 
but the lands so cultivated were to remain 
as heretofore in the possession of the ¢yotsa. 
Here, then, it is urged, was a clear admis- 
sion of the zemindar’s right and of a permi8sife 
possession, of which the Government was 
now trying to take advantage as a right. 


* The existence of some of the original land? 


of Chuck Dhuleep on the south bank of the 
Ganges was proved, notwithstanding the 
decision of 1824; by the deed of sale, gated 
23rd September 1859, which was executed 
by the proprietor in favor of Government 
for 1 beegah, 5 cottahs, and 7 dhoors of land, 
to the north of which, and lying’ between it 
and the river, was another strip of lang 
still in the possession of the zemindar of 
thatestate ; and Govérnment had dono no- 
thing. to displace this evidence. 

The appellant in Case No. 95, in addition 
to the general argument pleaded by the 
pleader in Case No. 96, pressed upon the 
attention of the Court the decree obtained 
by him against the proprietor of Chuck 
Dhuleep in 1824, reported in Volume III, 
Select Reports, page 316, which, though re- 
linting only to 58 beegahs, the quantity then 
in dispute, clearly shewed that he was in 
possession of the chur. x 


In reply, the pleader, on the part of 
Government, filed a map of these lands pre- 
pared by the same Ameen in another case, 
to show that the map before the Court was 
not correct, and the Ameen’s proceedings 
open to objections. He then referred to 
certain. proceedings beld son the spot; andea | 
map prepared by the Principal Sudder 
Ameen, dated the 28th December 1864, to 
which the representatives of aW parties as- 
sented. He also referred tp the decision of 
1824, as shewing that no part of the estat® 
of Chuck Dhuleep could be on the south 
bank of the Ganges, as that judgment clearly 
set forth that it was situated in Zillah Sarun, 


on the north side of the Ganges. He was, | 


one year, 
though in past years the zemindar had 
always- received payment for the grasg pod 


the purchase in 1859, or to prove that the 
land between the Hospital and bank of the 
river were in the possession of Government 3 
nor was he able to set aside the title set up 
by the proprietor of that estate to chur 
lands arising from the admissions and acts 
of the Government Officers. 


"This ense cannot b¥streated as coming 
under Clause 1 Section 3 Regulation XI of 
1825, for the lands in litigation ate evidengly 


not a ‘gradual accretion to the original lands ` 


of plaintifs villagg of Dinapore, but have 
formed opposite to it in the shape of an 


islgnd, there being a running stream between ` 


it and the main-land. If “the island at the 
time of, its. formation were surrounded with 
water ‘unfordable at any time of the year, 
the Government, as sovereign, would have 
had undoubted right, under Clause 3 of the 


above law and Act IX of 1847, Section 7, ` 


to take possession. Government, however, 
doas rot come into Court in this capacity or 
with this allegation. Government is inclined 
to trat Oe new formation as an accretion 
to a Government-purchased property, which 
it ig not, awd comes into Court as a privaté 
zemindar. The*law applicable to such 2 
case is the latter part of Clause 3 of Section 
3 Regulation XI%f 1825, If the stream be- 
teveen the chur and the main-land be ford- 
able at any season of the year, it must be 
considered an acceggion to the land of the 
person gr persons whose estate or estates 
may be most contiguous to it. The Gov- 
ernment, therefore, before if can establish 
its right to any portion of the chur lands, 
must prove that the stream is fordable at 
some time of the year, and that it was foid- 
able when the alluvium formed. Thein- 
vgstigation of the . Principal Sudder Ameen 
is not in support of the plaintiff's case, for, 


he says that the water tvas deep when he ` 


visited the locality ; and whatthe Cantonment 
Joint Magistrate told’ him in conversation 
is no evidence, and even if itere, it would 


‘prove only the present state of the channel, 
land not what it? was whep the island was 


‘for nfed,; and the mapof the Ameen shews 
that there is deep water. We do not think 
that the decfion of 1824, however conclusive 
it may be between the parties concerned ini 
Mint case, can be made use of by Govern- 
ment against the proprietor of Chuck 
Dhuleep, who has been acknowledged, by sub- 
sequent acts of the Government Officers, to 
hold lands on the south bank of the Ganges, 

end tohave been in possession of some portion 
‘at loast- 


however, unable to account for the fact of ‘by the Sg, The Government has come 
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into Court without a tittle of evidence. The 
three witnesses examined on the part of 
Government contradicteash other, and have 
not been questioned as to the staté of the | 
intermediate stream.’ The.claim on the part 
of Government has been placed before ‘the 
Court «most inefficiently, and is supported by 
+ no reliable evidenca 3 And if the Government 
' iyterests suffer in this case, the lose must 
ke attributed to the proper cause, viz, the 
slovenly manner in „which the case was- 
brought before the first Court by the Govern- 
ment Officers who had echarge of the case. 
As we think that the Government has failed 
to establish its right to these alluvial lands, 
wo reverse the order of the Principal Sudder 
Ameen, and demies the plaintiff's stit with 


all” cos ts. ; 


v THE pleaders in both cases admit that 
these two special appeals will be governed: ` e 
‘by one and the same deċision here. e 


The pleadér for special appellant places 
before’ us these two pleas :— 


I.—The Lower Appellate Court was 
wrong in not. taking the evidence of one. 
Jogendronath Mookerjee, who appeared and = = ` -~ 
tendered himself as witness. l 


° Ii.—That the Lower Appellate. Court 
havææfxed the 28th December for the final 
bearing, and the return that the witnesses 
ordered to be then present not having been 
received till then, the Lower Appellate Coyrt 
was Wrong in holdiag that special ‘appellant 
was snot prepared to prove that the wit- 
nesses were material -to issue of pr oclamation | 
‘in due form. 


° On the first’ point, wa observe that iho S 
summons to Jogendronath was to appear 
for the hearing of the 2nd December. He 
did not appear “till this case had been heard, 
as far“as it could be on that day, and then, < 
two days after, petitioned to be examined, 
Upon that same day, the 2nd December, ` 
however, an order for a warrant against 
Jggendronath was issued by the Judge, but 
the special appellant took no steps to pay the 
necessary charges, and so to get if issued. 
We think, then, that the ae plea is not 
tenable. 


The 81st July 1866. 
“Present: 


D l a $ 
Phe Hon’ble H. V. Bayley and E. Jackson, 
° Ki 


Judges. e 
kd 
se Summons on witness—Service of. ` 


© 
Cases Nos. 922 and 975 of 1866. 


Special Appeals from a decision passed by 
the Judge of Hooghly Ve dated ike 20th 
December 1865, reversing a decision 
passed by the Principal Sudder Ameen. 

~.. of that District, dated the 20th EE 


But on the second ‘ies we think there, 
must be a remand, for the return that the wit- 
nesses could not be found was only received SR 
on the 28th, the day fixed for the hearing, 


1864. and the special ‘appellant on that day peti- - 
a tioned for proclamation to issue. “No speci- 
Prem Chand Roy (Plaintif) Appellant, ẹ | fic orders seem then to have been passed on 
_ = S S ` the application ; but in his judgment, the 


* VErsus Judge records that the special appellant 


should have on, that date been prepared to 
show that the witnesses were material or had 
absconded, 


| Bechar am Mookeérj ‘jee and others (Defendants) 
diespondents. 


“Baboos Nil Madhub Seih and Romesh. e 


We think, under the above stated facts 
Chunder Bitter for Appellant., ° 


and dates, special appellant could not have 
done so, as he did act know till that very . 
date whether the witnesses would or would 
not appear, owing to the return not having 
come to hand till then. And here we may 
observe, as to that return, that it is quite 
idegal in case of a summons to affix if on 
the resigence of the witnesses. The proper 
ceurse is that prescribed in Section 156 Act 
VIII of 1859. 


Baboo Umbika Churn Barer] jee for 
Respondents, 


Whtre a summons on a witneés is returned, with th 
endorsement that the wMness could not be found, on 
the very day fixed for the hearing of the case, the party 
on whose application the" sugfmons was issned cannot 
be expected on that day to be prepared to show that 
the witness was material or had absconded, 


~ A summons on a witness ought: not to be affixed 


upon his residence ; the proper course is thas reser®ed ; 
in Section 156 Code of t Civ Avil Procedur Si s Remand accordingly, i 


- 
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í The 3lst July 1866. . Get, 
i " Present: l 
The on’ble H. V. Bayley and E. Jackson, 
Judges, 


Mortgage Accounts. 
Case No. 863 of 1866. 


Special Appeal from a decision passed by 
Mr. E G. Bireh, Judge of Shahabad 
dated the 23rd December 1865, reversing 
a decision passed by Moulvee Eradwi 
Ali Khan, Principal Sudder Ameen of 
(ec District, dated the 10th September 
1864. 


Sirdar Golab Singh, Agent and Manager en 
behalf of Sirdar Dyal Singh, Minor (one 
of the Defendants) Appellant, 


VETSUS 


Ram Buddun Sing (Plaintiff) and others 
(Defendants) Respondents. 


Baboos Kishen Kishore Ghose. and @reeja 
Sunkur Mojoomdar for Appellant, ` 


Baboos Unnoda Pershad Banerjee, Dwark- 
'  andth Mitter, and Mohesh Chunder 

Chowdhry for Respondents. R 

A mortgagee in possession is bound to oe an 
account of all payments made towards the liquidation of 
his mortgage. On his refusal or neglect to furnish such 
account, every presumption will be made against him. 

Total’ payment sufficient to cover all due on three 
mortgages, is payment sufficient to cover what .may 
be due on each or any of them. 

Bayley, J.—In this case, plaintiff sued for 
possession of 3-5ths of Mehal Roghoobur Geer 
Kondee under a right of redemption based on 
the allegation that the mortgage had been 
satisfied. 

Defendant denied that the mortgage debt 
had been liquidated. 

The first Court, in the first*instance, held 
that the mortgage debt had ngt been satis- 
fied, and dismissed plaintiffs suit. 

The Lower Appellate Court reversed that 
decision, 

On special appeal, the case was remanded 
by this Court with the instruction that it 
should be clearly found what was the deb, 
principal and interest, which had to ba paid 
on account. of the mortgage of the mehal 
in respect to which this suit wis brought, 
viz, 3-dths of Mehal Roghoebur Geer Kon- 
dee; and what were the gross receipts col- 
lected aud realized to credit by the waufruct- 
uary mortgagee, under whatever charac- 
ter or name that party might be. It was 
also a dir&ction to the Lower Court to coifsi- 
der the Ameen’s report. 
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The Lower Appellate Court has, upon 
this remand, found that the mortgage debt 
has been satisfied, and has decreed the plaint- 
iff’s suit accordingly. 

Defendant appeals - specially, and urgos 
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the following grouads, which I have, taken - 


down ver batim as the _pleader stated them 
before, us. 

1.— That the Lowar Appellate Court hag 
overlooked much evidence shewing that ho 
mortgagee has not realized the: mortgage 
debt, 

2.—That the security bond, executed 

Ce the plaintiffs took the lease of the 
mehal, contains an admission which shews 
the mostgage debt to be still unsatisfied. 

3.—That the Judge refused to hear the 
objections of special appellants ‘to the 
Ameen’s report. S 

4.— That the first Cougt gave reasons in 
detail for rejecting the Arheen’s report, 
which the Lower Appellate Court did ngt 
specifically meet and answer. 

§.©%That the Lower Appellate Court 
should have more fully enquired into and 
ascertained ¢he exact amount received by 
the morigagees. 

6.—That the Lower Appellate Court has 
not found what ‘vere the amounts collected 
by the mortgagors during the time they 
were in possession under their lease, that 
period being admittad by them to be for thie 
two yes 1268 ang 1269, and alleged by the 
defendants to be 1267, 1268, and 1269, and 
found by the Court below to be 1268 and 
1269 and half of 1267. 

. The first plea requires no specific remark, 
as the judgment on the other ‘pleas will 
cover it. 

o On the second plea, I would observe that, 
after a qareful perusal af the ‘whole of thg 
security bond, I can find i in it no such ad- 
mission as the special appedlant wishes us 
to adopt. It merely contains a recital of 
the terms of the lease under evhich the mort- 


gagors admit they held possession in 1268 3 


and 1269. e°’ 


In respect to the third and fourth jas 

I think’ speçial appellant has no right to 
urge that his objections to the Ameen’s 
eport were not heard or more fully gone 

Ki when hé (as is found by the decision) 
admits being mortgageeʻin possession from 
1261 to 1267, and notgvifistanding positively 
refuses to`file the usual or proper accounts 
required by law, but merely gives in. paper 
containing in writing an assertion of: what he 
declares #0 be due on the mortgage. I quite 
concur in’ the Judge’s remark” that “ the 
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mortgagee having produced no accounts, every 
presumption is to be raised against him,” 
especially where the lew (Regulation XVII 
of 1806) is both so strict and clear that the 


mortgagee must produce proper and full 


accounts. 


Further, I think the reasons which the 
Judge ‘gives for Mefepting the plaintiff’s 
gocourt based on the Ameen’s report to be 
sound and cogent. The one is shewn to ba 
tested by, and correct according to, the other, 
with a slight exceptio} which is against 
plaintiff. i 

The main contention, however, of this 
‘special appeal has been on the fifth and 
sixth pleas, viz. as to the ascertainment. of 
‘what was the mortgage debt, and how it 
‘has been paid off. 

As before remarked, the mortgagees were 
found to be ig pos%ssion from 1261 to 1267, 
‘The mortgagors, on the other hand, admit 
that they had a lease and possession from 
1268 to 1269. In regard to the first period, 
I -observe again that defendants’ file no 
accounts. In regard to the second period, 
defendant himself*filed a decree for arreats of 
rent, In the defendant’s plaint in that suit, 
itis clearly stated that ef 29,805 rupees 
then due on account of the lease of the threg 
mortgaged mehals (including that which 
is the subject of this suit), Rs. 15,355 had 
been realized and Rs. 14,450 were due of the 
total Rs. 29,805. s 


The Court which tried that suit found 


` at: instead of Rs. 14,450 snid by defendant 


: perties. 


to be due, Rs. -13,842 only were due, and 
gave a decree accordingly. KR 
Now, it cannot be denied that, on this 
statement of the mortgagee, defendant, jf 
the thoney of*that decree had been gealized, 
nothing whatever’ would have been due on 
any of the threa mortgaged mehals of which 
the mehals in suit was one. But two con- 
tentions are raiged on this point :— 
1.—That it is for plaintiff to prove speci- 
fically that he paid off the” mortgage of this 
very mehal. gé e 
- - 2,— That the decree is not shewn eto have 


"been realized, and therefore tHe amount of 


the decree must be considered to be due. 

The jirst of these objections I look upof 
as utterly untenable. If a man mortgages 
three properties for, Rg. 10,000, and it is 
shewn that the Rs. 1000 have been paid 
with interest, it cannot be said that any- 
thing is due for any one of those three pro- 
Iu this view, I would at chee 
overrule such an objection as this. 


; e 
i . a 
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s On the second of these, objections, H" 
hold tbat s decree which professes to fans- 
fer a certain sum from the’judgment-debtor 
to the judement-creditor, does do so, unless ` 
the judgment-creditor, can shew that he 
could not realize, from want of assets 
in the debtor, or for other reasons. In 
this case, defendant does not attempt 
to shew this. The pleader merely presses 
on us that he could not execute till he, 
heard the result of the special appeal 
againsbiathat decree, made here by the plaint- 
iff. It is.cleer that the law does not prevent 
a decree-holder executing a decree during 
an appeal, although it may be with or 
withoet security, at the diserction of the. 
Courts. Nor does it appear that there was 
aify 8rder or injunction of any Court staying 
“he execution of the deeree, while it is quite. 
clear that the decree was of September 1862 ; 
fod this present suit was not brought till 
10th February 1863. 


As to the mortgagor’s. possession in 1268 
and 1269, it would’ not be necessary to go 
into the detail of his usufruct during those 
years, for if my view be correct that the de- 
fendant not having shewn that the decree for 
Rs. 13,842 was notor could not be exe- 
ewted, that sum plus the Rs.15,355 admitted 
to have been received by defendant, indicates 
that the total for the three mortgages (includ- 
ing this) stated to be due, viz. Rs. 29,805, 
has ‘been paid. But as a general rule, 
I think that, where a mortgagee enters, as 
defendant has here done, into a new contract 
with his mortgagor by which the mortgagee 
accepts a sum certain, as annual jumma, as 
that which is to be considered the annual 
amount payable as usufruct in liquidation 
of a mortgagsa, the mortgagor so put in 
possession taking the risk of short collec- 
tions, failure of crops, expenses of collection, 
and so forth, such a mortgagor does not 
occupy the ordinary .position of a mortgagee 
bound to account for all his gross collec- 
tions, inasmuch as the jumma annually 
stipulated to be paid to the mortgagee is, in 
such a case, accepted by the latter as the 
tatal usufruct to be accounted for. 

Such being my view of this case, I would 
dismiss this special appeal with costs. 

Jackson, J.—I also am of opinion that this 
appeal should ba dismissed. The Judge has 
f8und the payments from 1261 to 1267 ; 
and as tothe payments for 1268° and 1269, 
the plainifff asserts that he has paid the 
whole sum due. It amounts to something 
lese than Rs. 11,000. The defendant admits 


| that be has received a sum of Rs. 15,000 


X sa 


* which he holds from the plaintiff. He does 
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from fhe 


some’ portion of this to other mortgages 


not. stage what portion he has credited to 
each mortgage. He, as mortgagee, is bound 
under the law to give an account of all 
paymenis made towards the liquidation 
of his mortgage, and on his refusal or 
neglect to furnish such account, every pre- 
sumption will be made against ‘him. As to 
the Rs. 15,000 which. the plaintiffs have’ 
paid,and of which they assert that Rs. 44,000 


was paid for this mortgage, the presumptiow 


is, in the absence of all assertion or evidence. 
to {he contrary, that it was so paid. 

The defendants having then receivell the 
monéy they lent on mortgage, the plaigtiff 
is entitled to redeem, and the Judge was 
right to decree the sait. 


The Ist August 1866. 
Present: 


The Hon’ble Sir Barnes Peacock, Kt., 
Justice, aud the Hon’ble L. S. Jackson, 
Judge. 

Ghatwalee Tenure (not: liable for 

- debts of former deceased~holder).°® 


Case No 115 of 1866, 


Regular Appeal from a decision passed by 
_ the Judge of Beerbhoom, dated the 19th 
December 1865, 


Binode Ram Sein (Defendant) SES 
VETSUS ` 


The Deputy Commissioner of the Sonthal 
_ Pergunnahs on the part of the Court of 
Wards (Plaintiff) Respondent. 


Baboos Sreenauth Doss and Tarrucknath 
Sein for Appellant. 


Baboos Kishen Kishore Ghase and Juggo- 
danund Mookerjee for Respondent. 

The rents- of a Ghatwalee tenure are not liable for 
the debts of the former deceased-holder of the tenure. 

We think that the Judge was right in 
the decision at which be `- ‘arrived... This 
Court is not bound to enforce the -paymefft 
of a debt due from the deceased eut of 
-~ monies in the hauds of the Court of 
Wards, which would not ‘have “been liable 
to pay that debt but for the Commissioney 
- having expressed his willingness to pay. 
if the Commissioner expréssed bis Willing- 
ness to pay out of the proceeds of the 
ward’s estate a debt for which that estate 
was not liable, this Court would not cafry 
out the consent of the Commissioner. 


~ 


ea 8 


plaintiff, but he claims to- credit4 





+ “ 
Chief. 


Then the question arises—Were the rents 


which accrued out of the Ghatwalee estate 


after tha death of the deceased, liable in the 
hands of Ais successor to pay the debts of 
the deceased ? “We think it perfectly clear 
that this was a tenure which was held for the- 
purpose’ of public services, and that those 
who perform the serviets are entitled to 
remuneration, and- that, consequently, the 


rents are not liable for the debts of the 
-previous holder of the tenure. 


‘The appeal is dismissed with costs. 
Ta i Ba 


The Ist August 1866. 


Present: 


The Hon'ble F. B. Kemp and ew. Markby, 


Judges, 


EES Profits —_ Limitation — Plead- 
ing. k e 


e > , Case No. 1042 of 1866. 


Special Appeal from a decision passed by — 


the PrinetpuleSudder Ameen of Dacca, 
dated the 20th January 1866; affirming 
a decision pasged by the Sudder Ameen 
eo. that District, dated the 26th July 
* 1865. 


Mr. J. P. Wise (one of the Defendants) 
e Appellant, 


versus. 


Poornima Chowdhrain and others (Plaintiffs) 
Respondents. 


Baboo Mohinee Mohun Roy for Appellant. 


Buboos Anund Chugder Ghossal - and 
Upprbkash" ‘Chunder Mookerjee for Ret 
spondents. 


The plea that wasilat cannot be recovered for more 
than 6 years, though not taken SEN may be entertained 
at any Stage of the case, 


We think that the Principal. Sudder 
‘Ameen has substantially foemd that the de- 
fendant levied tolls upon the parties using 
the ferfy sgt up by him, and that this 
proceeding had the éffect of stopping 
VC plaintiff’s ferry. We cannot interfere 

ith this finding in special appeal. 

But the claim for wasilat cannot be ade 
mitted for a period mowe than 6 years.(Clause 
16 Section 1 Act XIV of 1859). This plea 
was not taken below, but it is oné “patent 
on he face of the plaint, and is a substantial 
error in law which ‚ought to be corrected 
at any stage of the case. S 


Í e A 


L 
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The decision of the Principal Sudder 
Ameen is therefore amended. The plaint- 
iff will recover wasilat for six years. As 
the special appellant has failed in the main 
ground of his special appeal, and he did not 
take jhe plea of limitation below, he must 
pay the costs of this appeal. Costs below 
to be in proportion to the amended decree. 


Gë a bad 
Sil shield 


The Ist August 1866. ` 


Present: 


The Hon’ble F. B. Kemp and W. 


Markby, 
Judges. € 


Mesne profts—Separate causes of 
action-*Zocal Investigation. 


Case Ne 1047 of 1866. 


Special Appeal from a decision passed by 
Mr J. E AS Lillie Judge of East 
Burdwan, dated the 1'1th November 1865, 

e affirming a decision passed by the Prin- 
cipal Sudder Ameen of that District, 
dated the 19th April 1865. 


Bamun Doss Mookerjee (Dafendant), 
Appellant, 


VETSEUS 


KL 
Brojo Kishore Mitter Moätomdar and others 
(Plaintiffs) Respondents. 


Mr, C. Gregory for Appellant. 


Baboos Khettur Mohun Mookerjee and 
Tarucknath Sein for Respondents. 


e 
, A “separate chuse of ‘action arises as each of 
several sums received’ ag mesne profits in respect of the 


` game property. 


A party who reises to appear before an Ameen at 
the time he holds his local investigation, is not at 
liberty afterwards to take any objection to the Ameen’s 
report. S 


In this cas@, the plaintiff sves to recovet 
mesne profits of certain land for the Years 
1845-1858. The Court below has decreed 
in his favor for the last twélve of those 
years only. 


Against this decree, the defendant hls 
enppealed, his first objection being that the 
plaintiff had in 1858pbronght a suit for pos- 
‘session and mesne profits in respect of the 
same land, claiming mesne profits from the 
date of suit only; and that he cannot now 
bring a fresh action in respecte of other 
mesne profits which accrued from the same 
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‘property. In support of this objection, he 
relies on the Circular Orders of the Sudder 
Court of the 11th January 1859. S 
The Circular Orders in question are 
directed against the practice of dividing "one 
cause of action into several parts and bring- 
ing several actions in respect of them ; but 
whatever may have been the view formerly, 
it has been decided by a Full Bench of this 
Court (2nd April 1864) that a separate cause 


‘of action arises in respect of ench several 


sum Téceived as profits : the Circular Orders 
gn question, therefore, are not applicable. 

The second objection taken by the ap- 
pellant is, that the Judge of the Lower 
Appellate Court was wrong in not allowing 
him, to take any objection to the Ameen’s 
report, although he had refused to appear 
before the Ameen when he held his local 
gnvestigation. But in so deciding, the, 
Judge of the Lower Appellate Court acted 
entirely in accordance with the decision of 
this Court of the 21st July 1862, 

The third objection is that the appellant, 
as to one mouzah, is only bound to pay the 
sum which he has actually received from 
his tenant. But this objection was taken 
for the first time in the Lower Appellate 
Gourte and the Judge was right not to en- 
tertain it. l 

The last objection is that interest has been 
given from the date of suit, and not from 
the date of decree ; but we think this is no 
more than what the plaintiff is entitled to 
recover. The appeal will therefore be dis- 
missed with costs. 


The 2nd August 1866. 
Present : 


The Hon’ble F. B. Kemp and W. Markby, 
l e Judges. 


Junglebooree Tenure (Cancelment 
and resumption of)—Evidence, 


Case No. 1038 of 1866. 
Special Appeal from a decision passed by 


*the Judicial “Commissioner of Chota 
Negpore, dated the 24th January 1866, 
affirming a decision passed by the Assist- 
ant Commissioner of Maunbhkoom, dated 

e the 19th April 1865. 


Radha, Kishen Singh Durpo Shaha Deb 
e *(Plaintiff) Appellant, 
VETSUS 


*Bishambhur Singh Puttur (Defendant) 
Respondent. 
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Baboos Oopendur 
Umbika Churn Banerjee for Appellant. 


Baboo eJuggodanund Mookerjee “for Re- 
spondent. Ge 


_ The mere admission by the defendant that the lands 
in question are within the plaintiff’s zemindary, is not 
sufficient to start the plaintiffs case when he sues, as 
zemindar, to cancel and resume an allegal hereditary 
junglebooree-tenure. 


t, 


In this case, the plaintiff sued as'zemin- 
dar to cancel and resume an alleged here- 


ditary-junglebooree tenure. The defendant” 


and his ancestors had for a great number 
of years been in possession of the Ignds, 
and no rent had been paid; but the plaintiff 
asserted (bat he: lande had been helde is 
lieu of wages only, and not under any 
hereditary right. The plaintiff, however, 
° failed to produce any evidence whatever 
in support of his casg, beyond the admission 
. that the lands were within his zemindary. 
This, according to the decisions of this 
Court, is not sufficient to start his case® and 
the Courts below were right, therefore, in 
rejecting his claim. 
This appeal will therefore be dismissed 
with costs and interest. 


H 


The 2nd August 1866. 


Present: 


The Hon’ble C. B. Trevor and G, Campbell, 
Judges. 


Limitation—Pre-emption. 
. Case No. 751 of 1866. 


Special Appeal from a decisign passed by 
the Principal Sudder. Ameen of Bhau- 
gulpore, dated the 2nd December 1865, 
affirming a decision passed by the 
. Sudder. Ameen of that District, dated 
the 28th December 1864. ffe: 


Shah Mohsun Ali (Plaintiff) Appellant, 


versus $ 
Lé 


Neknam Singh and others ( Defagdants) 
Respondents. ` 


Moonsheé Ameer Ali Khan Bahadoor Yor up to thedaw,in-force, we dismiss his specia 


. Appellant., - 


er ` 
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Ur. R. E Twidale for Respondents. 

e t 

A suit tæenforce the right to pre-emption must be 
brought within one year from the time the purchaser 
has taken possession ‘under the sale impeached, and not 
from the time when, the person claiming the right ob- 
tains possession of that which forms the bags of his 
right. e i i 


y s e + * > 
. PuamntirF originally sued for certain S 


property under an alleged right of pre-emp- 
tion, basing his claig on co-parcenership in 
tha estate sold. It appears that the ‘plaintiff 
was not in possession of the share of the 
estate his alleged title to which formed 
the basie of his claim. ‘The late Sudder 
Court, An 1857, ruled that a person who 
claimed by right of pre-emption on the 
ground of parcenership must bẹ in posses- 
sion of that which forms the basis of claim 
before his claim under the rightf pre-emp- 
tion cën be enquired into. The plaintiff 
therefore sued ‘for possession of bis share 
in the Sstate and obtained a final decree in 
September 1864, and, 11 days after, brings 
the present sait for possession of the share" 
purchased by defendant many years ago; on 
the ground of pre-emption. 7 


eThe Lower Courts have dismissed his 
claim under limitation laid down by Clause 
1 Section 1 of Act XIV of 1859. 


_ Plaintiff now appeals] specially, urging 
that, as the Sudder Court ruled that he 
could not bring his suit founded on a right 
to pre-emption before he had "obtained pos- 
session of that which forms the basis of the 
right, and as-he sued accordingly, and 
having obtained possession of the same, he, 
wéthin twelve days, has instituted the pre- 


sent action, he is ‘within time. ` . 


- The Sudder Court simply*ruled that no 
party could claim a right of pre-emption 
unless he were in possession ®of that which 
forms the basis of his claim. It said no- 
thing further and implied gothing further. 
Plaintiff subsequently sued for possessión 
of his ofvn share in the estate, and, having 
obtained a decree, now sues by right of pre- 
ption of the share purchased by ‘the de- 
ent before 1857. This he is cledrly 
unable to do under the law in force, whiche 
rules that such suit myst*be brought within 
the period of one year from the time the 
purchaser has taken‘ possession under the 
salę impeached. - As plaintiff has not acted 


eo 


appeal with costs. . 


È - 
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Looking to the second objection, we are 
_ clearly of opinion that, under Act XIV of . 





mm ape 










The 8rd August 1866. 


Present : . 1859, whether a defendant raises the plea or 
The Hon'ble C. B. Trevor and H. V. Bayley, | Dok it is incumbent on the Court to fee that 
Judges. it has jurisdiction, and, if that jurisdic- 


tion has lapsed by efflux of time, to refuse 
to exercise a jurisdiction which they have 
not by law. As to the application of 
the Statute in the present case, we have 
nothing before us to show that it hhs 
"been wrongly applied. The Judge quotes 
thé faw correctly, though he does not expli- 
Toile state the date, and special appellant 
is unable to supply that date, with a view of 
shoying that an error has been made bew. 
We would only, therefore, observe that, un- 


Himitation — Jurisdiction — Suit for 
money upon registered bond with 
* lien of immovearble property." 


” Case No. 1006 of 1866. 


La 


Special Appeal from a decision passed by 
the Phincipal Sudde? Ameen of Bhaugutl- |e 
pore, dated the \3th March 1866, revers- 
ing a decision passed by the Moonsiff of 
that District, dated the 22nd December 


1865. i dewAct XIV of 1859, if a party has a lien 

: : Plaintiff) A lant, e| On certain property as security for a loan, 

8 eebe if is incumberf upon him to obtain both a 
w versus decree for the money and for the realization e 

of it by the sale of the property pledged 

hain Bundah oe Pore (Defendants) within three years from the date on which 


the money became due under the unregister- 
ed bend; and if he does not obtain both 


«Baboo Kalee Kishen Sein for «Respondents. aera a SC T Ge Gi of a Se 
Under Act XIV of 1859, whetlfer a defendant raises | Reeder on Perens e rejec 


wo. the plea of limitation or not, it is incumbent on- the , the special appeal with costs. 
-° Count to see that it has jurisdiction, and if that juris- ' 
diction has lapsed by effins of time, to refuse to exer- | a + 
cise a jurisdiction which it has not by law. 
If a party has a lien on certain property as security A + 

for a loan, he is bound, under the same Act, to obtain The 8rd A ugust 1866, 
both a decree We the money ard for the realization of 
it by the sale of the property pledged withjn 3 years g 
from the date on which the maney became due inde: Present: 
the unregistered bond. 


PLAINTIFF held from the defendant a bond | The Hon'ble C. B. Trevor and H. V. 
with a lien of certain property as security Bayley, Judges. 
for the amount borrowed by him. The 
defendant did not pay the sum borrowed at Decree—Admission by defendant. 
the stipulated period, so the plaintiff brought 
a suit for the same and obtained a money Case No. 987 of 1866. 
decree. He *subgequently, brought a second 
suit to enforce his lien by the sale of the | Special Appéal from a decision passed by 
property pledgal, making as defendant the the Judge ef Beerbhoom, dated the 15th 
party in possession. January 1866, reversing a decision 
‘The Judge, emitting points which are not passed by the adden Ameen of that 


before us, ruled that plaintiff was out of Court District, dated the alst May 1865. 
under Clause 1@,Section 1 Act XIV of 1859; 


more than three years having elapsed since | Issur Chunder Roy (Plaintiff) Appellant, 
his cause of action arose. S : S 
Plaintiff now appeals specially, urging that e VETSUS 

Clause 12, and not Clause 10, applies to t 

present suit which is for the récovery of P Nobodeep Chunder Dutt (Defendant) 
einterest in immoveable property, and that, e Respondent. 
consequently, plaimtifiy i is not ont of Court, . , 
the former provision of the law giving him Bebog Romesh Chunder Mitter for : 
12 years within which to sue; and, 2nd; Appellant. 

that, as the defendant did not urge the plea 

of limitation, the Judge should not,ef his own $ Baboo Anund Chunder. Ghoséal for 
mere motion, have raised the plea. . Respondent. 


Baboo Mohendro Lal Shome for Appellant. 
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Alth@igh a plaintiff, when the defendant denies his} 
claim, is bound to proye bis case by the document on 
which he relies, still, if the defendant admits any sume 
to be due, that admission, irrespective of pgoof offered 
by the Plaintiff, is sufficient to warrant a decree in the 


plaifitaff’s favor for the amount covered by the ad- | 


mission. 


Tue plaintiff whois a silk merchant, 
sues the defendant for Rs. 747, due part- 
ly, that is as to Rs. 687, on account of 
monies advanced, and partly, that is as to 
Rs. 60, on acconnt of cloth sold to him. 

The defendant admits that he- awes 
Rs. 547, but he pleads ns a set-off to the 
debt a sum due to him by plaintiffon account 
of silk sold, which leaves plaintiff a debtor 
to him. s 

The first Court held that there was no 
proof of the set-off pleaded, and that, às 
the defendant admitted that Rs. 547 was’ 
due to plaintiff, a decree must pass for that 
amount. 

Both parties objected in appeal against the 
order of the Lower Court, and eventually the 


Judge was of opinion that the plaintjff had |. 


not proved his case, and that the defendant 
had not proved the set-off pleaded by him ; 
and notwithstanding that the defendant 
admitted that he owed plaintiff Rs. 547, still, 
as plaintiff could not prove his books, she 
was not entitled to a decree. 

Plaintiff now appeals specially, urging, 
lst, that, although he has not proved his 
books, he is entitled to a decree for the amount 
admitted to be due to him by defendant ; and, 
2nd, that the Judge has come to no finding 
regarding the cloth, &c., valued.at Rs. 60 
which he alleged he sold to defendant—a 
claim evidenced, not by the books, but by 
witnesses. 


On the second point, the special appellant 
is clearly wrong. The Judge, in the course 
of his judgement, clearly discredits the evi-- 
dence by which this plea is gupported. 


As to the first. objection, we think that the 
contention of plaintiff is sound, and that 
although a plaintiff, when defendant denies 
his claim, is bound to prove his case by the 
document on which be relies, still, if the 
defendant admits any sum to be due, that 
admission, irrespective of proof offered by 
the plaintiff, is sufficient to warrant a decree 
for that amount in the plaintiff's favor. We 
therefore reverse the Judte’s order and ge- 
vive that of the first Court, decreeing to 
plaintiff Rs. 547, with interest ab 12*per cent. 
on that sum from the date of suit to the date 
of realization, and costs to be borne throughou 
in proportion to the amount decreed and dis- 
missed. i 
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Lue 3rd August 1866. 


@ 
Present: 


The Honble F. B. Kemp and W. Markby, 


7 Judges. 


V Adoption. 


Case No 154 of 1866. 
-+ D 
Regular Appeal from a decision passed by 
‘Mr. S. Wright, Principal Sudder Ameen 
of Dainagepore, dated the 16th February 
1866. 


Pritima Soonduree Chowdhrain (Defendant) 


A ppellant, e 


VETSUS 
a 


$ . 
Anund Coomar Chowdhry for self and as 
e 
guardian of kis minor brothers, and others 
(Plaintiffs) Respondents. 
LC 


yr, A, T. T. Peterson and Baboos Onoo- 
kool Chunder Mookerjee and Unnoda 
Perghad Banerjee for Appellant. 
P 


Mr. R. V. Doyne and Baboo Gyanendro 
Mohun Tagore, Dwarkanath Mitier, and 
Sreenath Dass for Respondents, 


Suit laid at Rupees 72,818-12-8. 


The alfsence of registry and stomped paper may give 
rise to inferences against the genuineness of, but cannot 
invalidate, a deed of permission to adopt. 

No stereotyped form is prescribed for deeds of this 
description. 

e 

us is a suit to set asi®e a deed of per- 
mission to adopt, and is valued at Rupees 
72,818-128. 


The plaint sets forth that Narain Chow- 
dure, the husband of the defendant, Pfitima 
Soonduree, died on the 8th Pous 1265 B. $., 
leaving his widow, th® said Pritima, who 
was enceinte, and a maiden daughter by 
name Koomodinee. The widow gave birth 


tg a daughter who died an infant. The 
elder daughter Koomodinee also died 
unmarried. 

e KL 


r 
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“The plaintiffs allege that they are the 
reversioners, and, after the death of Pritima, 
entitled to succeed to the estate of tlre afore- 
said Narain Chowdhry; that a dispute 
arising between Pritima Soonduree and Sre 


~ Soonduree, the widow of her step-son, Pri- 
tima, in, a case of mutation of names befowe' 


the Collector, filed a fabricated deed of per- 


1. gmission to adopt, dated the 15th Bhadro 


4 


1265 B. D. alleging that it had been- 


` granted to her by her late. husband, Narain 


Chowdhry ; ‘that, in point of fact, the 
husband of the defendant never gave her 
any ,such permission ; that, although Pri- 
tima has not yet carried out her intention of 


‘adopting o son, it is not unlikely that she 


will do so to the injury of the plaintiff's 
interests as reversioners. The prayer of the 
plaint is, that the deed may be set aside as 
fabricated, and that the plainciffs may be 
declared to b8 entitled to the estate of the 
late Narain Chowdhry after the death of the 
defendant, Pritima Soonduree. A schedule 
of the properties comprising the estate of 
Narain Chowdhry is annexed to the plaint, - 
- The suit was instituted op the 22nd of 
December 1865 and decided on the 16th 
February 1866. ` è k 

In tbeir written statement, the plaintiffs 
urge that the deed of permission is a fabri- 
cated instrument’; that, had it been genuine; 


‘the defendant would have first made mention 


of. it in the case before the Moonsiff of Tha- 
koorgunge ;' that the deed filed by the 
defendant appears to bear the impression of 
the seal of the deceased Narain Chowdhry, 
but in point of fact no seal was-used by him ; 
that had the instrument been genuine, it 


~ would in all probability have been witnessed 


by respectable 
ar the relatives. 
- The absence of registration-is also dwelt 
upon. That Narain Chowdhry was not 
sick in Bhadro 1265 B. S., at which time it 
is alleged the detd was executed. ` | 
The Principal Hudder Ameen cf Dinage- 
pore,- Mr. S. Wyight, gives a brief analysis 
of the oral evidénce on both side® and 
observes that “ the material issue gf fætt aris- 
ing in this case is the truth or otherwise of 
the’deed, dated the 15th Bhadro 1265 B. S., 
empowering the defendant to adopt heirs to 
her late husband, and that in the event of 
this deed proving to Ae false, whether the 
plaintiff’s.rights in the property, es next of 
kin to Narain Chowdhry, can be upheld.” 
- The Principal Gudder Ameen was pf 
opinion that the document in questeon was 
false. He observes “ that it is on unstamp- 


L4 3 ea è 


persons, the’ spiritual guide 
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ba paper and therefore invalid; that he 
‘does not believe that the late Narain Chow- 
dhry ever executed it, for nove of the wit-. 
nesses to it, or those who declare that they 
were present when it was drawn up, are 
of any respectability; and most of them do 
not reside in the same village as the defend- 
ant ;.that the little discrepancy observable 
in their testimonies shows that they have 
been well tutored; that the ink is too fresh 
for a deed of this age; that it is very un- 
ljkoly that Narain Chowdhry, who had a 


rd VL 


aughter, and a wife about to give birth to ` 


another child which might also have been 
n daughter, should so entirely have ignored 
their interests when he is said to have exe- 
cited it, which is a mere farce.” | 
I'he judgment bere is not very intelligible. 
We have, however, quoted the very words 


ed.) “ That, with regard to the adoption, 


the deed was so worded as to leave the 
defendant the entire control of the property, 
asthe adopted heir-was only to be allowed to. 
take fossession when the defendant thought 


fit to yield it up to him; that up to this: ` 


time no son had been adopted ; that it is 
admitted that Narain Chowdhry lived four 


(mgnths after the alleged deed was executed, 


and yet no attempt was made to register it, 
which was of the 
especially when, as defendant declares, there 
was a had feeling between her husband and 
his relatives, and he would not have neglect- 
ed any means of establishing its validity had 
he really executed it; that the defendant 
was called upon to file any other documents 
bearing her late husband’s seal and signature 
to prove whether those borne on the deed of 
adoption were really his, but she neglected 
to do so,.though, observes the Principal 
Sudder Ameen, she must be in possession 
of some, for De was a wealthy land-holder 
and must hav@ granted leases, &c.,- to 
farmers and others ; further, that she did not 
make: mention of this deed of permission to 
adopt when she asked the Court to confirm 
her as her deceased husband’s heiress.” 


The suit of the plaintiff was decreed, the 
deed was set aside, and the plaintiffs were 
declare fo be entitled to succeed to the 
estate of the late Narain Chowdhry on the 
death of the defendant, his widow. Costs 
ofeuit to be paid by the defendant... ` 


[ Note— ` 


Ki 
“er 


grentest importance, | 


~ 


‘In. is Court, Mr. Peterson has "been: 


‘|be&rd for the appellant, and Messrs. Doyne 


4nd Tagore for the respondents. 


~The arguments on both’ sides -have been 
elaborate and able. We are called upon 


æ. 
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-to pronounce our opinion upon "o singl 


question of fact with respect to which there 
is oral evidence on both sides. We are 
fully gensible of the advantage which the 
Lower Court possessed in having the wit- 
nesses before it, but, at the same time, after a 
full and careful consideration of the whole of 
the evidence and surrounding circumstances 
of the case, we have felt no hesitation in ar- 
riving at a different opinion from that ex- 
pressed by the Principal Sudder Ameen. `- 

The deed of permission to adopt is dated 
the Lith of Bhadro 1265 B.S. This doa 
cument is to the following effect :— 

Sr LI am very ill with fever, So, It ds im- 
possible to say what may happen for good 
or evil to my body. You are my third Wife ; 


you have borne me a daughter, and you aree 


now for the second time enciente. If by the 
will of God you bear a male child, and hé 
live, welland good; if not, looking to futurity, 
and to the offerings of oblations and funeral 
rites to myself and ancestors, I give you 
this deed of permission. If I do not r€cover 
from this illness, you will adopt three sons 
in succession and keep up the offering of 
oblations, Se, Until you deem your adopted 
son to be capable of transacting business, 
or during the period of your life, you will 
not make him proprietor of any portion of 
my estate, nor cause registration of his name 
for my immoveable estate. But the whole 
of my estate is the property of my minor 
son aforesaid, and you are not entitled to 
alienate it or bestow it in gift. To this 
effect I have executed this deed of permis- 
sion to adopt.” 


There areseven subscribing witnesses to 
this document, and on the face of it, it is 
apparent thet it has been twice’ filed in 
Court, viz. on the 22nd of November- 1859 
and on the lst October 1861. 


The Principal Sudder Ameen commences 
his judgment by broadly-stating that the 
. deed of permission is invalid, because it is 
not engrossed on stamped paper. A 
deed of this description is not invalid for 
the above reason. Moreover, under Mhe 
Hindoo Law, a verbal permission to adopt, if 
supported by reliable evidence, would be per- 
feetly valid. We may also bbserve that 
neither under the old nore the new Regis- 
. tration Act is it compulsory to register do- 
cùments of this description. Thesabsence, 
therefore, of registry and stamped paper 
may give rise to inferences agnaiuèt the? 
genuinetess of the deed, but is by no nans 
conclusive. E - 


Po 


e* 


properly so. 


The onus is upon the defendant. Has she 
well discharged herself of it? In estimat- 
iig the value and weight of the evidence 
adduced by the defendant, it is important not 
to lose sight of the admitted fact—a fact dis- 
closed by the proceedings in several suits 
before the local Courts, copies of which have 
been filed,—that the husband of tbb defend- 
ant, and, after -his decease, the defendant, 


were on bad terms with the other*members oft ~~» 


‘the family. The enmity must have been of 
avery bitter character, for we find one of the 
members of the family openly and. broadly 
asserting in a Court of justice that the de- 
fendant was not the wife of Narain Chow- 
dhry byt his mistress ; and other members 
of the family, attempting to take out a com- 
mission de lunatico inquirendo against Narain 
Chowdhry. This bad feeling between the 
members of the family will account for the 
absence of the relations’ andeothers inter- 
ested in the succession to the estate of 
Narain Chowdhry at the time the deed was 
executed. 


The witnesses to the deed are just the 
deseription èf witnesses we should have ex- 
pected.to find under such circumstances and 
in a case where it was clearly the object of - 
the grantor of the deed to keep the matter 
Secret from his relations. They are the do- 
mestic and other confidential servants of the 
grantor, and if, owing to the delay upon the 
part of*the plaintifis in bringing this suit in 


the face of early aud bold publicity on the _. 


part of the defendant, the latter has been 
prevented from obtaining more contempor- 
aneous testimony, a Court of Equity will not 
suffer her to be prejudiced by omissions 
solely due to the couduct of the plaintiffs. 

e Early and. open: publication of deeds of 
this dascription has “always been insisted 
upon by our Courts as essential, and very 
In this case, we find such 
publicity. Very shortly after the death of 


. her husband, the defendant applied to be ad- 


mitted to carry on a suit which had been 
instituted by him doing és life-time, stat- 
ing that she was his heiress. She was opposed 
by herestep-son’s widow Sri Soonduree, who 
alleged that she was the legal heiress of 
Narain Chowdhry, and that the defendant 
was not the Wife but the mistress of thé said 
Narain Chowdhry. This objection was sug- 
cessful, and Sri Soogduyee was permitted by 
the Moonsiff of Thakoorpoor to éatry on the 
suit. The defendant in this soit... Pritima 
Soonduree, immediately appealed, and in her 
petitiongof the 25th November 1859, the 
contents of ‘which are recited in the decision 


H z 
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of the Judge of Dinagepore, dated the 16th 4 the delay on the part of his widow to pub- 
May 1860, she distinctly states that she f lish it,—~a delay, after all, of a few months 
was the lawful wife of Narian Chowdhiy, ponly,—we know that natives, and more parti- 
and that he had given her a deed of permis- | cularly wative ladies, are not punctyal but 
sion to adopt a son. She further denounced | procrastinating in their habits of business, 
the conduct and- aspersions of Aer step-son’s| and there was no really pressing necessity 
‘widow as instigated by the enmity entertained | to produce it until her status as wife was 
towards her by her husband’s relations. ‘The | attacked ; and then, after all, what is this 
order of the Moonsiff was reversed, and | delay of a few months in comparison to the 
= #Pritima Soenduree was permitted to cårry on | long and unexplained period of six years and 
the suit which had been instituted by her |- upwards which the defendant, well knowing, 
husband. In a proceeding of the above de- | as they say, that the deed was a rank for- 
scription-which was of € summary character, | gery, suffered to elapse before they ventured 
it was obviously unnecessary for the defend- | to impugn it by suitin Court? If, then, 
ant Pritima todo more than state that, as | early publicity bea “ sine gua non,” we thjnk 
widow of Narain Chowdhry, she was entitled | that this deed was published at an early and 
to be made his “locum tenens” in the suit | fitting opportunity. 
which was pending—a suit to recover'a very y : : o 
small sum ofefent. When her very status® The evidence as to its execution is, on the 
S as wife was attacked, she became thoroughly whole, satisfactory ’ whereas the witnesses , 
alive to the pecessity of protecting her title for the plaintids are their servants, and one 
and that of the son she might adopt sunder of them is the father of Sri Soonduree who 
the permission granted to her by her husband, took an active part in prosecuting the de- 
and we therefore find her boldly asserting fendant. These witnesses simply state that 
the existence of such a deed on°the 25th | they bever heard ? f such a deed, and that 
November 1859. Moreover, she filed it in they are of cpinion that no sach deed was 
‘the proceedings to cause her name to Ve re- | ever executed, The terms and conditions of 
ə gistered on the Collectors rent-roll on the the deed may be somewhat unusual, inas- 
` 22nd November 1859, ow before she made much as no provision is made for the 
the averment in the petition alluded to above. daughfer, and the enjoyment of the estate by 
‘We fully admit that, during the life-time of | the son to be adopted is made to depend 
the defendant, the plaintiffs could not inherit, | UPO® the discration of his mother ; but look- 
but we also well know that it ig usual |img to the fact that the defendant was the 
with the people of this dbuntry who, as re- | YOUgest and perhaps the best loved and 
latives or connections, have any hope or in- | ™08t trusted of the wives of the grantor, 
‘terest, however remote or contingent, in the | We see nothing so violently improbable in 
succession to a valuable estate such as this | ig dispositions made by the grantor as to 
is, to enter emphatic protests and denuncia- induce us to question or doubt the genuine- 
tions then and there when their rights are | Deeg of the deed. 
in any way imperilled. When. was the 
` present suit byought 2 On the 22nd Decerf- 
ber 1865, or six years and one month after the 
open publication, of the deed. 


The plaintiffs, in their written statement, 
allege that Narain Chowdhry had no seal, 
and that the deed is impressed with a seal. 
: In reply to this argument, all we can say is 

It has been said, in the course of'| that, if the deed were a forgery, and the 
the argument, ə that the deed was not| grantor was notin the habit of using a 
published during the life of the grantor aud | seal, there was no good reason why a seal 
not until some months afte his death. This*) should have bean impressed upon the deed, 
is true, but it was unnecessary and gepug-| thus adding to the chances of detection. 
nant to the prejudices of a Hindowgentle- | The defendant, it ‘appears, asked the Court- 
man, situated as Narain Chowd&ry was, to | below to give her time to search for other 
publish it during his life. He had not given | documents bearing the seal and signature 
up all hope of life when he executed it; bd of her husband, but the suit was decided 
bad a maiden daughter then alive and who | within eight days after the call was made. 
might have a son ;, hig wife was enciente ; | ‘The plaintiffs did not attack the genuineness 
there was a fair and refisonable hope of male | of thé giggature, and it would, therefore, 
issue. His relations were hostile to him;|htve been anythitig but politic for the 
why should he publish to them and to the% defendant to volunteer to supply the means 
world his wishes which depended gor tlfeir | of comparing signatures—a test which, at 
fulfilment upon many contingoticies? As to | the best, is but a fallible one, l 
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The learned Counsel,- Mr. Tagore, abl land on the Bhoomear tenure according to 
mitted to the Court a specimen of a deed.) the custom of that country. Plaintiffs al- 
of adoption to be found in Strange’s Hindoo lege that they are modern settlers in their 
Lay, afd seemed to think that, because the { present village, and. not what they pretend to 
deed in this case isnot drawn up according | be, But itis clearly. found asa fact that 
to that form, it is not a- genuine- instru- | they are the ancient Bhoomears of the village 
ment ; but we are not aware that there |halding rent-free, on-a hereditary tenure 
is any stereotyped form for deeds of this | which plaintiff cannot touch. There is not, 
description. Then as to his attempt to show | the least ground for the special appeal which ens, 
that the deed was not valid, we would ob- |ie dismissed with costs. It is not denied 
serve that this point was not taken by his | that Bhoomears are bound to render certain 
learned senior Mr. Doyne, nor by the plaint- | customary services, aut the land cannot, be 
iffs in their pleadings below. They wenf| resumed. 


to trisl upon the simple issie of the} * = ‘ 

gemuineness or otherwise of the deed, and oe _ f 

the appeal was argued before us on that a , , 

issue alone, Being of opinion that the deed _ « the 8rd August 1866. 

in question is a genuine document, we reverse e, 

the decision of the Principal Gudder Ameen, i Present: S te 
‘and decree this appeal with costs and in? es oe 

terest. The Hon’ble W. S.. Seton-Karr and Shum- 

, - boonath Pundit; Judges. A 


. e 


+ 
Land Disputes — Jurisdiction — Evi- 
-The 3rd August 1866. 


degnée — Possession — Title — Onug 
probandl, KR 


Present: * 
The Hon’ble G. Campbell , and E. Jackson, š Case No. 888 of 1866. . 
‘Judges. l Special Appeal from a decision passed by 


Bhoomear Tenures—Resumption, the Additional Judge of Dacca, dated 

i ` i the 30th Decefhber 1865, affirming a 

Case No. 1187 of 1866., decision passed ` by the Principal Sudder 

Special Appeal from a decision passed by| Ameen of Fureedpore, dated the 27th 
the Judicial Commissioner of Chota| May 1865. 

Nagpore, dated the 15th January 1866, 

reversing a decision passed by the Assist- 

ant Commissioner of Lohardagah, dated i 

` the 7th December 1864, i l SS VETSUS 


| Gopalnath Tewaree (Plaintiff) Appellant, | Kareem Buksh Chowdhry (Plaintiff) and 
. others (Defendants) Respondents. 


Baboo Chunder, Coomar Roy (one of the 
Defeindaits) "Appellant, ` 


VErSUs Š g 
Baboos Sreenath Doss ant Bungsheedhur 


-Bhooyah Oranoo and angther (Defendants) « ` Sein for Appellant, 
Respondents. _ . 


z Baboo Greeja Sunkur Mojoomdar for 
Mr. ©. Gregory for Appellants. 4 Röspoiiden e Se 


Baboo Bhowanee Chufn Duit tor , The investigation by a , Magistrate i ing casein which 


espondents. _ he found that the lands in“slispute were not within his 
x R pone e fw juriediction but within ES of another Magistrate, is 
Bhoomears are bound to render certain customafy | not evidence. ` 
services, but their lauds are not resumable, Nor is thé opinion of the Magistrate who has jurisdic- 


i ; ONT: tion evidence on the question of title, the Magistrate's 
Tas is a case from Chota Nagpore. ‘Phe duty in suc cases being confined to the point of pos- 


defendants are aboriginal Bhoomears holding ! session. 


H : 
4, ` D 


B 
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, In a suit for an accretion, the onus is on the EET Shaikh Khoda Buksh (Plain tiffs 
to prove title, . - : 


sr, Appellant, 
"os, Bebe of the J udge is boti! defect- e 
ive and wrong in law, and we set it aside; = ~ , © versus va 
“altogether.’ The investigation by Mr. Chap- oO Ea Ee 
_manthe Magistrate of Pubna, is ‘literally |: Shaikh Kureem Buksh and others. 


no evidence whatever. It was made ine a 

case in which that official found that he |. 

oo had no ‘jurisdiction over the lands, which lay | 

‘within the jurisdiction, not of Pubna, but of |. 

Fareedpore. The Judge will take no notice | — 

‘of: the opinion delivered by Mr. Chippas k 
uder such circumstances. 

The case is one in which the defendant 

.- has been kept in ` possession by (he award 
of a competent Court,—that of the Magistrate 
of Fureedpore. The Magistrete’s duty. in 
guch cases ig@onfined to “the point of pos- 

e session, and any opinion which the Magis- 

` trate of ‘Furgedpore may have given as to 
Aitle-is no evidence, and ought not to form 
the grounds of the decision of the Civil 
Court. 

- In this case, the plaintiff claims ° the ‘land 
eas an accretion to Khapore, and the.defend- 
“ant as an accretion to Kistejeebun pore? It 

e -will be for the plaintiff to prove his case, |, 
` ‘and if he should set up a sérong case of title, 
and the defendant should fail to rebut if, 
the-plaintiff may then get a decree, but not 
‘otherwise. The Judge. is desired to “pass 


~ (Defendants) Respondents. . 


Mr. R. E. Twidale for Appellant. 
` Mr. O. Gregory for Respondents. ` 


` A Sudder Ameen may join two causes of action, one 
of which is for possession of a julkur the value of which 
is within the cognizance of the Moonsiff, and the other 
fer Mesne profits, provided the value of the whole suit 

is within the jurisdiction of the Sudder Ameen. ee, 







e In this case, the action was brought by (he: 
special appellant in the Court of the Sudder 
Ameen, and it was valued at Rs. 90 for 
possession of the fishery the possession of 
which is sued for, and at Rs. 652 for mesne 
profits asked. 

The Sudder Ameen gave a decree. ‘The 
Lower" Appellate Court, on the appeal of the~. 
defendant, decreed the appeal. The Lower 
an entirely new decision in the casegand to ayn Geer DE sani eege 
pass it with reference to the merits, to the valuation of the julkur is within the cog- 
usual -presumptions of law, and to the laws | nizance of the Moonsiff, the Sudder Ameen 


regarding accretion and title. 


KT Accordin ely. should not have heard this case, as, according 


to the reading of the law by the Lower Appel- 
late Court, these two causes of action could 





not be joined together so as to-be cogniz- 
able by the Gudder Ameen. The J udge then 
proceeds to pronounce some opinion against 


r The 4th August 1866. e 


"Pr esent: 
e 


The Hon’ble W. S. Beton bart and 
. Shumboonath Fundit, Judges. . 


the merits of the case of the special appel- 

lant, which he, after holding that the Court of 

,| first instance had no jurisdiction, should not 

“Jurisdiction “of - Sudder  Ameen)—'| have done. “The Court ends with a direction 

die cuban, end Saeed Pro that the special appellant may sue afresh ‘for 
fits. l possession. 

S gë DEE Ne o. 989 of 1 866. , \ The Gout below has entirely misread the 

law. Section 8of Act VIII of 1859 author- 

"special Appel from a decision passed by | ized tho Sudder Ameen to try the whole of 

the Judge of Purneah, dated the 21st | this café, as the total value of the`suit was`- 

'- February 1866, reversing a decistor| within his jurisdiction. The case is accord- 

E passed by the Sudder Ameen of- that infly remanded to the Lower Appellate 

District, dated the 24th Au gust 1865. Court to ny the appeal on the merits. b 
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T - The 4th August 1866. E The Lower Court, being of opinion that 


Present: 


The Hon'ble G. Loch and A. G: Macpher- 
l - gon, Judges, ` <. 


Hindoo Law (Mitakshara) — Parti- 
tion ( Proof of )—Certificate ( under 
Act XXVII of 1860). 


Cases Nos. 307 and 308 of 1866. __- 


-Regular Appeals from an order passed b 
the Judge of Gya, dated the 7th Apri 
1866. 


oe 


“Mussamut Josoda Koonwar (Plainte) 


| Appellant, dE 
d ) , VETSUS ; 
* Gourie Byjonath Sohae Sing (Defendant) $ 
Respondent. Se 


Messrs. R. V, Doyne and W. E Peacock 
and Baboos Unnoda Pershad Banerjee, 
Kishen Kishore Ghése,- and -Mohesh 
Chunder Chowdhry for Appellant. 


Messrs. A. T. T. Peterson and R. T. Allan; 
and Baboos Dwarkanath Mitter, Kishen 


Succa Mookerjee, and Tarucknath ‘Sein 


for Respondent. ` l 


Whether a nephew takes his uncle's share ‘by mere 


el iff was not proved that a partition ever took 
‘| place, réjected the application of the widow 


and granted that of the nephew. 

In appeal it is ‘urged, jirs¢, that, on the 
face of Gourie Byjonath’s own petition, it 
is apparent that he isnot entitled to a cer- 
tificate’; and, second, that the partition has 


in fact been proved, and therefore the widow*—um 


is entitled to that for which she prays. 

-On the first point it is argued’ that the 
uncle atid néphew 8Bither were, or were not, 
joint in estate. If they were not, then 
cléarly -the widow would be entitled in pre- 
ference to the nephew. If they were, and 
there weré no separate property or debts of 
the deteased, no certificate is necessary, and 
none dan be granted, becafise the nephew 
in that case takes all by survivorship, and 
needs no certificate to e:mble bm to realize 
the oytstandings. 


Stress is also laid on the fact that, in his 
petition, Gourie Byjonath alleges himself to 
have been -“ in possession of the property 
of the deceased” since his death, and say8 
that without a° certificate it is improbable 
that “‘ the duesof the deceased, amounting 
to above a lak of-rupees payable by the 
éebtors; can be realized.”’--These expres- 


d 


ee are pressed „upon us as admissions 


vitiating the nephaw’s claim, inasmuch as 


survivorship or by-inheritance, if he takes on the ground-| they ‘s#ow (hat "bis avowed object is the 


of their having been joint in estate, he “ succeeds to” 
and ‘ becomes entitled to thd effects of” the deceased 
within the meaning of Act XX VII of 1860,7 

Under the Mitakshara Law, there may be a partition 
in estute without any actual division of the lands into 
parcels, and allotment of those parcels to the different 
sharers to be held by them in severalty. i 


THESE are appeals, from two orders of 


the Judge of Gya, the one rejecting the ap- 


plication of the appellant Mussamut Josoda. 


Koonwur for a certificate under Act XX VII 
of 1860 as representative of her ‘deceased 
husband Joy Kurrun Lal,—the other grant- 
ing a ‘certificate under that Act to the 
respondent Gourie Byjonath Pershad, the 
nephew of the deceased. 


Gourie Byjonath Pershad contends that be 
and his uncle Joy Kurrun were joint in 
estate at the time of the death of the “latter, 
and that he is therefore the heireand entitled 
to the estate. The appellant, on the other 
hand, contends that Joy Kurrun had separat- 
. ed many years before his death from, Gourie 

Byjonath and Gourie Byjonath’s father 
Dennath (the brother of Joy Kurrun) ; and 


that therefore, she, aa his widow, there being 


no male issue, is his heiress, and entitled 


to the certificate, 


1 


*standing in Jo 





recovery, not of joint debts, but of debts 
belonging to the deceased alone. “We think, 
however, that the words used in the petition 
ought not to be construed literally. The 
petition commences with a statement that 


the family was joint at Joy Kurrun’s death, - 


$ partition ever having taken placé, and 
that the petitioner je: therefere sole "heir, 
Under such circumstances,’ we are clear that 


‘the petition must be read jo the only sense 


in which the, petitioner could ever have in- 
tended it to be read, namely,eas alleging the 
family to be joint, and, consequently, all debts 
Kurrun’s pame to be debts 
dueto the joint estate. To have alleged the 
debts to be due to Joy Kurrun separately, 
would hav been wholly inconsistent with 
the claim to a certificate which is expressly 
m upon tke ground of there having been 


o partition, and of Gowrie Byjonath being ` 


for that reason entitled to. succeed. We 
attach but little wight to the argument 
that, if the estate were joint, Gouria Byjonath 
took any debts outstanding in the sole namé of 
Jof Kurrun (like the rest of the joint estate) 
-by survivorship, and therefore a certificate 
Was uunecessary and could not De granted. 


H e À. 
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takes his gncle’s share by mere survivorslfip 
_ or by inheritance, if he takes ox the ground 
‘of ‘their having been joint in estate, he 
“ succeeds to” and “ becomes entitled to the 


‘effact8 of” the deceased within the meaning 


of Act XXVII of 1960. 
-Then comes the second issue, whether, at 


tho time of his death, Joy Rorron was or 


‘was not joint in estate with Gourie Byjo- 
nath. This is the main issue between. the 


parties,’ ‘for there is no Bonbt that, if a parti- ' 


Oon took place, the widow. is entitled to a 
certificate ; while if it had not, the nephew 
succeeds, 

It is admitted that no actual allotment 
of the lands between the two parceneérs ever 
took place ; fat there was no division into 
parcels whereby Talook A was given to the 
one to be hed in’severalty, while Talook B 
was given to the other to be held in sever- 
dt, But it is said nevertheless that such 
events occurred, and such a course of deal- 
ing. eng followed by the Geer ås. amount 
ån Jaw to a partition, 


_ For Gourie Byjonath, it i3 br KÉ pleaded 
:. that,- by the Mitakshara Law (which is the. 
law applicable to this eifse), there is no 
partition in law save when there has been 
‘an: -actual ‘division by metes anc bounds, or 
‘an allotting of one parcel to be held by the 
 , ‘one party alone, and of ayother parc@l to be 
— “held by the other party alone. It is contend- 
' ed" that no arrangement, however strictly 


--'@arried out, by which the parties agree to be 


separate, in all respects, and each to be 
‘separately possessed of an eight annas or 
any othér share in an estate, absolutely freed 
from’ any interest or control of the other 
party,—that fio such brrangement can amount 
‘to a partition in the abserice: of the separate 
‘allotment of -puoperties in severalty. And 
-certain decisions of the late Sudder Courts 
‘at. Madras and Agra are referred to which 
. do bear out this position. eit is said in the 
“judgment in ong Ki these cases that the rule 
thus laid down is safe and'clear. Thete is 
.no-doubt that it is clear and simple; and 
ifit be in accordancé with. thé Mitakshara 
Law, which it is our duty -to administer, 
there is no doubt also that it is safe; W he 
jis adoption woutd enable us to dispose 
the present case a opce without entering 
‘upon any detailed’ Considerations of the 
merits, and so to avoid the host of difficul- 
“ties which, in the absence of sucha "les 
beset the path of: those who haye to “say |. 
whether op not there has beer a legal part. 


‘tion, Fully alive, however, as we are to Stokes’ Edition): 


ue are of opinion that, whether the nephew Í 


EI 
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the importance and convenience of Raving 


‘any sucn simple rule, and fo the daily prac- ° 


tical difficulties which arise from the want 
of such a rule, it appears to us fhatethe 
decisions in question are not in aécordance 
with those of this ‘Court or of the late 


| Sudder Court, and that they are sot in 


iecordance with the Mitakshara Taw as it 
prevails-in those Provinces which are subject 
.to the jurisdiction of this Court. We have 
not come to this conclusion without much 
deliberation, and we proceed to review in 
detail the authorities bearing on the subject, 
as we deem if necessary to show the grounds 
on which we refuse to adopt the rule of “the 
Madras and Agra Courts. 

* The Mitakshara itself says (Chapter L 
Section XII): ‘1. When partition "e 
Py denied, the fact of it may be ascertained 
“by the evidence of kinsmen, relatives, and ° 
“ witnesses, and by written proof, or by 
‘ separate possession of house and field. 

“2. If partition be denied or disputed, 
~ the fact mur be known and certainty be 
“ obtained by the. testimony of kinsmen, 
“ relatives of the father or of the mother, 
“such as maternal uncles and the rest, 


“being competent witnesses as before de~ - 


D scribed ; or by the evidence of a writing, 
“or record of the partition. It may also 
“be ascertained by separate or unmixed 
“ house and field.” ` 

"är The practice of agriculture or other 

“ business pursued apart from the rest, and the 
‘observance of the five great sacraments, and 
“t other religious duties performed separately 
“ from them, are pronounced. by Narada to 
“be tokens of a partition. ‘ Ifa question 
“ arise among ¢o-heirs in regard to the fact 
SZ partition, it must be ascertained by the 
“ ¢ evidence of kinsmen, by the record of the 
“ ¢ distribution, or by separate transaction of 
“€ affairs. The religious duty of unseparated 
“< brethren is single. When partition indeed 
“ ‘has been made, religious duties become 
“ “separate for each of them.’ ” 

In the Vyavehara Mayukha, the law of 
which is, on most points, substantinlly the - 
same as of ‘the Mitakshara, we find Chap. 
IV, Sec. 3 (page 47 of Stokes’ Edition) :— 

'« 9.—Eyen wher there is a total failure 

“of common property, a partition may also 
€ then be made by the mere declaration, 
Rode E e Beie from thee.’ A partition may. 
< even be ‘2 mere mental distinction. This“ 

“ exposition clearly distinguishes the- vari- 

‘ gus qualities of this term.” 


Again, in Chap. IV, Sec. 7, pl. 27 (page 80, 
s Yajnavalkya states the 


H 


d 
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"` Moges of decision in case of denial of pary{- “ Yajnyavalkya says that, if there be any 

“ tition made by any one, ‘ When partitioni d SS doubt about partition, it may be Ween 

“ ¢ denied, the-fact of it may be ascertained by | "7 by kinsmen, witnesses, the partition dee 

“ * thesvidence of kinsmen, relative’, and wit- | “‘ ( Vatika), different houses and fields. 

“ *nesses, and by written proof, or by bouge)" Yatuka means separate. It is derived from 

S ‘and field separately, possessed.’” From hel" iba E a 
a GC ! E E E ee GE are ass 

“stand it, of houses and lands separately 

“ given (to each). Narada also ‘says, ‘Ifaj“ without partition. Therefore partition will 

“ “question arise among co-heirs in regard to| “‘ be determined by them.”- ` roan 

“ ‘the fact of partition, itmust be ascertain-| The Digest of Jugganatha, giving the 

“ed. by the evidence of kinsmen, by. the | Bengal Law on the subject, is much to the 

“ “record of the distribution, or by EE pL 885° (Vol. al Ki E 

“< transaction of affairs,’ ” p o adras Se, 

So the Dyabhage of Jimuta Vahanah, Cnap 

I, Sees, 8-10, and Chap. XIV. 


These are the principal authorities among 
the native expounders‘of the Hindoo Law, 
and although the separate *enjoyment of- 
house ‘and field is mantioned as a criterion 
of partition, we certainly ‘See tothing which 
leadse us to conclude that separation in 
house and field is the sole evidence of 
partitton, or that there can be no partition 
of lands save by an actual division and 
allogment of parcels in severalty. Not, 
to turn to Oé works of English’ writers, ` 
is there anything which leads to such an * 
inference in Strafige’s Hindoo Law (see Vol. 
d. pp. 225-229 ; and Vol. II, pp. 887, 895, 
and 397). Soi in Maenaghten’s Hindoo Law, 
Vol. I, p. 58, we find the following :—~ >` 

Petition may, be made without: having 


Further on, in pl. 34, we have—“ Narada 
“declares other signs also of partition. 
t£ c Separated brethren * * * may beaw wit- 
-Ec ness * *¥ SI < Gift and acceptance, cattles 
' $* rain, house, land and attendants, must be 

‘considered as distinct among separate’ 
“< brethren, as also the rules of gift, income, 
“cand expenditure.’ Those by whom such 

“ matters are publicly transacted with their 

‘co-heirs may be known to be separate, 
“even without written evidence. * * * 
“ Brhaspati says: ‘They who have their 
“ «income, expenditure, and wealth dis- 
“< tinct, and have mutual transactions, of 
We ‘ ‘trading and traffic, are dër Se- 

7 parate. 2» 


The Vivada Chintamoni, p. 310, has the 
following :—“ Narada says, if there be any 
“doubt with regard to partition among co-|* recourse to writing or other formality ; ; 
«heirs, it may be removed by kinsmen who} and in the event of its being disputed at 
“are the witnesses to it, by the partition|« nny subsequent period, the fact may be 
' deed, and by distinct income and expendi- |<‘: ascertained by circumstantial evidence. 
“ ture, and so forth. When the brothers live|« It cannot always be inferred.from the 
“ together, only one of each set. of religious | « manner in which’ the brethren live, as they 
“ ceremonies is performed by all of them ; « may reside apparently in a state of union, 
but after partition, they separately cele- “and yet in matters -of property each’ ma 
" brate religious rites. Diyided partners | « be separate ; while, on the other hand, they 
“ give or receive things in mortgage, separ-/« may reside apart, aud yetmay be in a stato 
“ately perform ceremoniés every new |« of union with respect to property, though 
“moon, and so forth, and contract or lee it undoubtedly is one amogg the presump- 
“ give loans without consulting each other. | « tive proofs to which recourse may be had 
& Divided brothers can be witnesses to the sin & case of ° uncer tainty, to determine 
“ concerns of each other, can be sureties for) « \Shesher a family be unifed or separate i in 
“6 each other, can make OR receive presengs ; stee regard to acquisition and property.” 

Ve but undivided ones cannot do BO, Those There i is hothing i 1n this or the subsequent 
“« who perform the above-mentioned deeds passages in the same work to show that ac- 
“ out of their own stock shall he known os \gua) divisior and allotment of separate par- 
wi separ ated, even if there, be Do partition els of land was deemad mecessary. And ip 
* deed, $ *. | the second Vol., at page.168, we find a case 

‘“ When one becomes a witwess, and|(22, under the head*“ Partition”) where it 
c another contracts a debt or beconfes| was held that a legal partition, according to 
sf surety, when one grants and anovher* the Mitakshara Law, had taken place, al- 
“receives a loan, they are known E bel though there bad been no allotment of par- 
“ separated. E | cels or enjoyment of them in severalty. 


6 2 ` 
7 


‘giving judgment, thé Court make the follow- 
sng observations :— 
-“ necessary in this Court that a separation of |.. 


` & tion is gradual, and it is rarely that it còn- 


_ 4.“ affairs.’ 


Se K ally been considered sufficient evidence of 


made in fact or not.. 
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Such being the law as it appears in the text- L And so also in the High Court. Thgs, in 





books, we shall proceed to enquire how the 


Subject has been treated in the Courts òf j’ 
Lower Bengal. 


` Inthe Reports of the Decisions of the late 
Sudder Court in 1859 (p. 858), we find a 
case in which the matter was discussed. dn 


—‘ Tt has never been held 


“ brothers in countries governed by the 
zz Mithila Law should be proved by a deed of 
te par tition. Generally speaking g, the separa- 


“ stitutes a simple act such as might be fitly 
“ recorded in a deed. The rule upoh which 
“ the Court seems always to have acted-is that 
“ laid down ig éhe 12th Section of the Mitak- 
“ shara which treats of the evidence of a 
"` partition. p Tf,» says Narada, ‘ a question. 
“ © arises among co-heirs in regard to the fact 
net of partition, it must be ascertained by the 
“< evidence of kinsmen, by the record of the 
« < distribution, or by separate transaction of 
The last of these tests alone, : 
_“ when satisfactorily established, has gêner- 


“ separation ; but in the present case, we 
D have the first and the last combined, and 
“wa find that Bhola Dutt persevered for’ 
“ years in his endeavors to secure the 

‘£ second.” ies 

i 4 

In this case, no actual allotment of sepa- 
rate parcels to the different sharers had 
been effécted, and one of the strong points 
in the case relied on by the Court in de-: 
ciding that there bad been a separation, ' 
was that Bhola Dutt (who, it was pleaded, 
had separated) had, in his own name, givea 
to the proprietors of an’ indigo factory, 
a lease of his own share of certain portions 
of the family proporty, which portions had 
not been allotted to him in severalty. In 
deciding as it did, the Court merely followed 
the course which had begn taken by the. 
`” Sudder Court ineQealing with earlier cages. 
‘In no instance do we find it laid down that, 
according to the Mitakshara Law, an actual 
division and allotment of: parcels to be held 
by. each parcener in severalty was necessary. 
(See* Budder Dewanny Adawlut Report) 
1853, p. 618; Select Reports, II, 320 5; 
V, 351 ; VI, 273; WAT, 87). Itis, however, | 
to be remarked that,” from the imperfect- 
nature of the reports of these ceses, it is, in 
more than one of them, impossible to gay 
whether any allotment in "severalty hàd - been 


`L. Jackson, and E Jack- 
‘gon, d, J. 


in a case at page 18 of Sutherland’s Full 
* Coram Trevor, Se- Bench. Rulings, * 

ion Bar fndL.Jackson, where the issye was 
: whether a partitfon, 


gege to the Mitakshara Law, had taken 


place, no question was raised as to the 
necessity of proof of an actual taking 
of the respective shares to be enjoyed 
in severalty. Again, in Belas Koer vs. 
Bhowanee SBuksh 
( Marshall, : 641+ ) 
which is relied on by 
both the parties now before us, the Court re- ` 
marks, after steting many, circumstanges 
which led to show that no partition had 


t eer ca 1 and 
Roblrts, J J ES 


. takgn place, anda few which might have 


lêd to the conclusion thatit had: ‘ Nor 
‘‘ will such transactions as those shown us 


Z be sufficient proof of separation, nor, in our 


7 opinion, can proof of separate transactions, 
“ unless if is very amply shown that- the 
‘t gransactions had no reference to joint inter- 
‘‘ eatg, preponderate against the facta and pro- 
*“bablities arising from the absence of the 
“ best evidence, viz. that of recorded and re- 
“cognized separation. But especially in 
“ this case, those separate transactions are, as 
“eabove shown, very far from being of that 
D complete natura that they can be ` accepted 

“ ags- proof of the alleged real partition.” ` 
In these observations, we see no indivation-of 


1 any opinion that actual separation and allot- 


ment of parcels is requisite. The Court 
goes no further than to say that, in the 
absence of recorded and recognized separa- 
tion, there must be full and clear proof of 


| separation,—which there is nodoubt is always 


necessary. 


Then there is the case of Badamoo Koer 
t Coram Seton-Karr, VETSUS Wuzen Sing 
(5 Weekly Reporter, 
é 78 t), a special appeal, 


‘in which there was a difference of opinion be-. 


tween the Judges. ‘We need here only give 
the following passage from- the judgment of 
Mr. Justice Louis Jackson. there being no 
nearer approach, in any of the judgments deli- 
vêred, to an expression of opinion that actual 
allotment of lands in severalty is essential : 
“It appears to me that the Lower Court 
“ found as & matter of fact that the family 
“was not separdte in estate, and that the 
d Special appellant, by the form of his con- 
“ tentieh ein the Lower Appellate Court, 

virtually admitted this to be so. I think 
“ that, unless there- has been a definitive 


' “separation in estate indicated by separate 
Ji enjoyment and distinct liabilities, 


the 


wen 
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“ famijy must be held joint, and it will not 
“ establish a separation in estate to show-that 
“the different members of the family deult 
**gepargtely with their: shares of the ‘pro- 
“ c&eds, or. even that they collected rents or 
“ profits from different, parts of the estate, 
“ for that might simply resuit from - some 
S arrangement made for the general. con- 
“ venience of the family, and could not inə 
dicate any cessation of the joint rights or 
“ responsibilities.” ` Here. also we fail to” 
find it laid down that there can be no parti- 
tion save by actual making over separate 
parcels to each sharer. Nor is any ‘such 
_ opinion to be found in the judgment of ano- 
ther Division Court, in a case in the course 
of which the.question of whether there’ had 
or had not been a partition was much E 
cussed,—-the case of Ramkissen Sing versus 
. Rajah Shib Nunduy 
Loch, SEN ee and Sing (June 10th 

1865, Regalar . Ap- 
peal ‘No. 167 of 1865 ¥), 

Another decision which has been referred 
to in argument by the Counsel’ for the 
respondent, is one passed on the 30th April 
1864 in the Special 
Appeal No. 1715 of 
oe , 1863. f Thee Court 
there remarks : ‘ When no formal partition 
“ofthe family estate’ has taken place, the 
“family must be considered joint and un- 
‘“ divided, and the succession descends accord- 
* ingly, and this notwithstanding a separa- 
“tion in -food and residence.” The use of 
the word "formal? in this judgment is 
relied on for the respondent as showing 
that the Court contemplated an actual. divi- 
sion and allotment of the estate in sever alty. 
But when the whole judgment is read, it 
is clear that the word “ formal” is used only 
in the sense of distinct or definitive... The 
main question in that case was whether evi- 
dence of separation in food and residence 
was sufficient to establish separation in estate 
also ; and what the Court decided is prac- 
tically no more than this, that separation in 
food and residence is insufficient, in the 
dese of clear proof of separation in estate 
also. 


t Coram. Trevor _and 
Macpherson, J. J. 


In the case of Bolakee Lall VETSUS Mussa- 
mut Indurputti Ko- 
wur*( 3.Weekly Re- 
porter, AU), we find 
“it laid aaa that “any act oredéalaration 
“showing an unequivocal intention: on the 
“part of any shareholder to hold and enjoy his 
“own share separately, and to renounce’ all 
a rights: upon the shares of tg eo par ceners, 


t Coram ee and 
Norman, J. 
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SS EE a ` ‘complete. severance or par- 
“tition.” The judgment of the Privy: 
Céuncil-in the case of Rewun Persad versus 
Mussamut -Radha Beeby (4 Moore, 137) seems 
to us to bear out the same principle ; for their 
Lordships appear’ to have been- of opinion . 
that a document in the nature of a” will 
‘operated as a partition of the property given 
by it. 


Ka 


The eases specially relied on by the Te mme 


spondent are Shunkur Lall versus Mussamut 
Rohmer Koonwur (N. W. P. Rep. for 1865, 
p. 379), and-Nagapph Nynour versus ' Mee- 
dugdee Swara Nynour (Madras Sudder Court 
Reports for 1853, p. 125) 

In thg former case, four Judges aré una- 
nimous in holding that, in order to constitute 
a partition in law, particular portions: of 
the aggregate area of land nfwst have been 
divided off and assigned separately. to the 
sharers, The Court OXPTESin the opinion. 
that, m so deciding, they in no way act in- 
consistently with, or in opposition: to, tife 
principles on which the judgment of the 
Privy Council in Rewun Persad’s case is 
based, or to,anything laid down theré by 
their Lordship&—an opinion in which we 
do not concur, as will appear from what 
we have alreadyesnid: as to that case. The 
@ourt also -refer with approbation to- two 
previous decisions of ‘the Agra Court to 
the same effect,—Radakissen versus Sree- 
kissen @.N. W. p. Rep., 357, June 30th 
1854),. and Jokfoo Ram Pandy versus 
Muttra Persad Pandy (12 N. W. P., March 
25th 1857), We shall only observe, as to the 
latter of these two cases, that the decision 
was that of only the. majority of the Court 
which consisted of three Judges, and that 
it is in direct opposition to the opinion ` 
given by the Hindoa Law Officer of the 
Court whom the Court consulted, and with 
whom the dissenting Judge concurred. 

- In the case of Nagappa Nynour in the 
Afairs Court, nothing was decided save 
that the mere execution of a déed to effect 
a division of family property does not 
suffice, to constitute’ a di¥ision, which can 
only beheld to have taken place when the 
members of*the family have actually divided 
their- property, each taking possession of 
C allotted share. 


But whatever may ‘have been the decisions 
of other. Courts, we, ara “clearly of opinion 
that there is nothing in the text-books 
which are usually deemed. authorities on the 
subject. of Hindoo Law, or jn. Che, decisions 
of this. Gourt, or- óf the late Sudder Court, 
which would" Justify w us in holding that, by tho 


$ 
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Mitakshara Law, no partition can be effected’ qJudge, upon those admissions, and giving’. 
save by the actyal division of lands into | due consideration to the effect’ of the docu- 
parcels, and allotment? of those parcels to the |‘ments and to the inferences tegitimately to 
different sharérs, to be held by them in’| be drawn from them, should decide whether . 
severalty.' We think that a legal’ partition |.or not such a state of things was establish- 
is. proved if it be found that, the parties | ed as would amount .to a partition in, law, 
have separated in food and residence, that:| as regards’ estate, between Joy Kurrun: 
there bës been pe distinct separation in| and bis brother and nephew. It is, tben; 
- estate indicated by separate enjoyment and | upon these admissions, and the documents 
a- separate lidbilties, and that they have dealt | which are on the record, that we have ‘to 
with their respective shares separately and | decide upon the merits of the claims set ` 
č- ‘Ina manner inconsistent with the idea of|up by the several parties to the right to a 
their being still joint ; if, in short, - looking | tertificate as representing Joy Kurruon, =~ 
at ‘all the circunistances, it is clear that the | It is clear that, on the bare admissions 
parties really did ‘intend to hold, and did | themselves, it would be impossible to- hpld- 
in fact hold their shares réspectively, each a 
freed from any interest therein of any other’ 
‘sharer, and jf the, separata enjoyment 
‘was not merély a matter cf arrangement for 

the private convenience of the family. 
This beimp Our view of, the law, it 
- remains for us to see what the facts are as 
they appear on-such evidence as is before 

the Court. Se 













there is ‘nothing in the state of facts dii 
closed in the admissions which in any way 
indicates’ that there must, of necessity,- 
have been. a separation in estate, or which is | 
incompatible with. the idea that the estate 
remained joint. The being separate in food 
and residence, the separate collections, 
and the separate enjoyment, are items of 
evidence which may properly be taken into 
consideration in viewing the whole case in 
support of the contention that there was a 
partition: but, taken by themselves alone, 
tlrese iæms are insufficient and inconclusive.: - 
When we turn, however, to the documents 
‘which have been filed, and take them to- 
gether with the admissions, the result 
arrived at is very different. 

The documents which have been put in are 
very numerous, and to some of them we shall 
refer in detail. These lead, in our opinion, to 
the irresistible conclusion that both Joy Kur- 
run and Deanath not only collected and en- 
joyed their shares separately, but that, by 
mutual consent, each brother held and dealt - 
with his share separately from, and independ- 
ently of, the ether, and entirely free from 
the control ang from the liabilities of the 
other. We think that it was no mere-ar- 
rangement of joint brothers for their mutual 
convenience, but that it is clear that each 
brother resigned his whole interest in the 
share of the ‘other. l i 


-Turning ` to the “documents on the file, we 
find that Joy Kurrun, on the 15th Septem- 
ber 1850, sold an eight aunas share cf a 
certain motfzah. The bill of sale recites 
that ‘the eight ‘ùnnas share belongs to Joy 
ene who is “in possession, without the 


a And bere we must remark onthe exceed. 
SCH e è e 5 

- ‘ingly unsatisfactory manner in which® this 
-, . case has been disposed of by the Lower 
Court, whose brief judgment does not 
show distinctly upon what grounds the 
Judge supposed himself to be proceed- 
ing. By consent of the parties, the appli- 
cations were disposed 8f partly op, Certain 
‘admissions made, and partly on certain 
documents filed. This being so, it is very 
_,much to be regretted that the Judge sliould 
‘have failed to record intelligibly the precise 
nature and extent of the admissions made. 
- From the reference to them contained in 
- the judgment, however, and from the state- 
ment of Mr, Allan, Pleader for Gourée 
Byjonath, who informs us that he was present 
inthe Qourt of Gya during the hearing 
of this matter, We gather that the arrange- 
“ment'come to .between.the parties was to 
the following ° effect, viz.: that, for the: 
purposes of these applicatiens, it should be 
‘taken: as admitéeed that Joy Kurrun dad 
been, for many years before his death, bntire- 
"Je separate in food and residenge Tom his 
brother Deanath, and, after him, from Gourie 
Byjonath ; that it should be taken as ad- 
mittéd that, for. many years prior to hi 

. death, Joy Kurrun’ had separately collecte 
-and enjoyed an eight annas share of _ the l 
property inherited from Mahadeo, the father-| 77 éo-pawnership of any other person, and 
of -Deanath and dog Kurrtn : that all ‘without opposition by anybody,” and 
the documents filed by ‘the -parties shoyld purports to sell the share absolutely: Then 
be taken to be genuine documgnt and Loi we have the following: “I have received 
` be admissible in evidence ; and that the. “ the. consideration-money in full from the 
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if the estate had been still joint, he might 
without difficulty have, had it cancelled, inas- 
much as? by the Mitakshara Law, the sale by 
tbe one`parcener without the consent of the 
other was- worthless. But not only did 
Deannth not attempt to set the sale aside, — 
heactually admitted J oy Kurrun’s gight to 
make if without his conséut, by asserting and 
bringing a suit to establish a right,of pre-emp- 
tion. Such a course was wholly inconsistent 
with Deanath’s having considered himself 
and Joy ‘Kurrun tobe jointly interested in 
the property. .Finally, after the euit was 
dishissed, we have Deanath acting just as 
Joy Kurrun had done, selling his own share 
to the game purchasers absolutely, alleging 
himself to be sole owner without any co- 
‘parcener, and acknowledging, the sale of 
the other half already made. by’ Joy e 


Kurruns l 
Th wm 


We shall next notice a transaction by 
which Déanath took from his brother ‘a lease 
of the‘latter’s eight annas share in a property 
which had once been joint. © On the 5th of 
Augran 1258 Fuslee, Joy Kurran granted 
a pottah of his ‘share in certain lands for 
three years to one Sheodyal Sing. On the " 
11th of Bysack-of the same year, Sheodyal 
executed an ikrarnamah acknowledging he 
had in fact taken the pottah for Deanath, 
and assigning it oves to him. This again is 
‘the strdigest proof that the brothers were 
separate, ‘and that they no longer had any 
joint interest in the land of which the one 
thus took a lease from the other. 


= Se Zeg and appropriate the . same to 

* “my own use,” "* * ZS * athe ‘entire 
“ sixteen annas, of the mouzah aforesaid, 
“ deduct eight annas the share of my brother 
“ Deanath ; the remaining’ eight annas are 
“gold.” This bill of gale. was registered on 
the 19th of September 1850. 


Immediately thereafter, on the Ist of Bats: 
ber 1850, Deanath instituted a suit against 
Joy Kurrun and the purchasers claiming a 
right of pre-emption. The plaint in that 
sult contains a statement that the brother? 
were separate, It states- that the mou- 
zs which had been sold had formerly. 
belonged to Mahadeo, the father of Deanath 
and Joy Kurrun; “ that after the death of. 
“ the father, both parties were in possession 
“of half shares each, ¢. e. an eight annas 
e“ share was held by the plaintiff (Deanath)p 
“ and the other eight annas by Joy Kurrun, 
“ without any partition or division of the 
““lands ; but that now, through the evil ma- 

“ chinations of enemies whose objech was 
“ to break up the house, Joy Kurrun had 
ss “< become separate and had accordingly sold 

‘an eight annas share to the purchasers, 
"Se," whereupon the plaintiff (the plaint 
continued) had gone through all th? neces- 
‘> sary preliminaries to entitle him to the 
right of pre-emption. After various pro- 
ceedings taken, the. suit was eventually 
dismissed for default on the 27th April 
1852. And onthe Sth of January - 1853, 
Deanath himself sold Ais eight annas ‘of 
the same property” to the persons who 
had bought Joy Kurrun’s share, and he 
gave them a bill of sale in terms similar to 
those of the bill of sale executed by Joy 
Kurrun, reciting that he was owner of an 
eight annas share, and was in possession of 
it “ without co-partnership With any other’ 
person,” selling the share “ absolutely,” 
and stating that he has received the pur-' 
chase-money and appropriated it to his own 
use.- Then there is the * detail of shares” 
at the end of the bill of sale,—‘* Entire 
“ sixteen annas of the estate, deduct eight 
“ annas share of Joy Kurrun. which is¢in 
“ possession of the purchasers by vigtue of 
“the deed of 15th September 1850, the 
“remaining eight annas = the property 
“sold.” ` E A 


' What more cogent evidence of separa- 
tion in estate could there Ve “than ,is 
afforded by these facts? Joy Kurrun dealt, 
with his share as absolutely his own and 
expressly said that he had no co-parcener. 
If his brother disapproved, of the sale, and 




















Further, Joy Kurrun repeatedly sued alone 
for arrears of rent, &c., in respect of his separ- 
ate eight annas share, and in one case before 
the Collector of Behar (21st February 1854), 
Deanath filed a petition admitting Joy Kurt 
run’s right to the share claimed. So, we have 
some thirty- six pottah and” kubooleuts, ex- 
tending over many years, all tending to show 
that Joy Kurrun dealt separately and inde- 
pendently with his eight annas share. It 
alse appears that, in some @ises, tenants took 
two poftahs—one from Joy Kurrun for his 
half share, the other from Deanath for his 
half share. 


Of date so late as J ung 1865, we have the 
Ge ina suit instituted by Gourie Byjonath 
gainst a-tenant for arrears of rent. Gourie 
Byjonath was suing on a lease which covered 
the whole sixteen annas, and his object was 
i@show his right to collect eight ` annas se- 
parately? The plaint states that first the 
rents had been paid to Deanath aud Joy. 
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Kurrun.jointly, “and after the ‘separation | which we have to show that the bfothers e 
“ of Deanath and Joy Kurrun, to Deanath } were substantially separatè in estate. More ` 
“my father and to Joy Kurrun, dnd after | especially do we think that no inference -ad- 
rr Deanath’s death, to me.” verse to the appellant’s case is to bå drawn 
“Then we find many decrees against Joy | from the fact that Joy Kurrun joined with . 
‘Kursun solely, which he alone satisfied. | Deanath or Gourie Byjonath in suits in which 
There are also decrees against Joy Kursun | they sought to get possession of property 
= and Deanath or Géurie Byjonath, in which | which they claimed as being the heirs én- 
ess the amounts decreed were paid separately, | titled to succeed on the occurrence of certain 
-and.geparate releases given,——as, for example, | events which had happened. If they were 
` by Joy Kurrun paying his half and getting | the next heirs who had just become entitled 
` a.releasa, or by the decree going against | to the properties in question, the natural 
Deanath alone for half, on the ground | and proper course for them, even if separate ~ 
that Joy Kurrun had already paid his shhre. | in estate generally, would be to join in a suit 
So; we find Joy Kurrun appealing alone to | to establish their rights as heirs. "e 
the Privy Council, giving security słone, and | For the appellant, it, was also contended - ` 
- -the Judge of Gya considering his eight | that inasmuch as, even supposing no partition 
annas share gpélicient security, and reporting ¢ in law to be established, it is certainly proved 
e Joy Kurrun as “in possession without co- | that Joy Kurrun had the separate enjoyment 
partnership,” although no separation of in- |*for many years of an eight annas share Af 
‘terest had taken place in the Collector’s | the rents and profits, this fact is sufficient 
- books. a l . | to create a presumption that the debts due to 
` There are on the record also several bills | him, and now outstanding in his name, are. 
of sale (besides those above referred to by | accufnulations from the monies so separately - 
os) showing that the parties sold their shares | received by him, or the produce of such ac- 
in certain properties indepandently. ‘Phere | cumulations,— and that thus, in the absence 
» are five such documents, executed by Gourie | of any evidence to the contrary, the debts in 
Byjonath himself, dealing with his own half | question must be assumed to be his separate 
‘share, “These latter bear dates in 1859, | property, going, on his death, to his widow. ` | 
1861, and 1864. l `| It is, however, unnecessary for us to express — 
There are many -Collectorate receipts for | any opinion on this point, as our decision ` = 
Government Révenue produced by gilte ap; | rests upon.the broader ground that a parti- - . 
pellant,—-receipts given dor payments made | tion is proved. se "` 
by Joy Kurrun, though there was no separa- | ‘On thé whole, looking at the case-as it 
tion in the Collector's books. has been placed before us, we are clearly of 
Finally, there are some twenty bonds ës j 
given by Joy Kurrun for money lent to him- | Pinion that, for the purposes of these appli- 


self for which he pledged his own credit | cations, it is proved by the admissions which 


„and his own half share. have been made, and by the documents which 
These are gome of the documentary proof Haet nth ae . 
of separation in estate relied on by the ap." Dä been put in, that Separation in estate, 
pellant; and there are on the records many | according to the Mitakshara Law, as well as 
others, the effect of which is’similar. Taken separation in fdbd and residence, did take place 


together with the admissions of the parties, 
we think-that, for the purposes of the present | Dt een Joy Kurrun and Deanath, and that, ` 


fipplications, they very sufgciently make out, at the time of his death, Joy Kurrun was 
the appellant’s Case, and show that she igen- | separate in food, residence, and estate from 


ge? e e Rent heaton nici Bee bs SES Gpurie Byjonath. «We therefore reverse both ~- 
The evidence for Gourie Byjonath no doubt | the orders of the Lower Court, and direct that 


shows that Joy Kurrun and Deanath, and | a certificate under Act XXVII of 1860 be 


Joy ‘Kurrun and Ggurie Byjonath, frequentlyp granted to the gppellant Mussamut Josoda. - 
have sued together and done-other acts joint- SS eege - 
ly-in the managemeng of their property. Koonwur ; that the certificate which has been 


But these acts done jointly for convenience granteds%o dyourie Byjonath Pershad be set 
sake, and many of them in themselves show- | aside ; and that Gourie Byjonath Pershad do 


ing that the parties considered their intergsts l 
‘site ae. are quite insufficjen’ to rebut | PY the appellant all her costs both here and 


. the very much stronger, body -of evidence | in the Court below. ` 
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e The 4th August 1866. . ~~ 
‘Present > ` es 


The Hon’ ble F. B. Kemp and W. «Markby, 
s J udges: ` 


Lei 


_ Hindoo Law—Succession (of unmar- 


‘ried daughter and her male issue). 

Case No. 1089 of 1866. - 

Special Appeal from a decision passed by 
Mr. O. Toogood, Judge of Beerbhoom,, 
dated the 23rd January 1866, reversing 
a decision passed by Moulvee Gholam 
Rotool Tumkin, Sudder Ameem of that 
District, dated the 30th May 1865. 


e “Radha Kishen Manjhee: (Plaintiff 


Appellant, ` 
versus Wie 
Rajah Ram Mundul and others (Defendants) 
Respondents. e 


Baboo Nil Madub Sein for Appellant. 


Baboo Issur Chunder Chuckherbutty fór. 
, Respondents. 

According "to the Hindoo Law current in Bengal, in 
default of son, grandson, great-grandson, or widow, the 
unmarried daughtor succeeds in:preference to the mar- 
ried daughters; and if the unmarried danghter should 
subsequently marry and die leaving male issue, her son 
will succeed to the exclusion of, the married dizters and 
their male issue, : 

The Court below has. ‘tried this suit on 
the following issue s- 

- “ Whether, if a Hindoo daughter unmarried 

“succeed to the paternal property and die 
“leaving a son, her share goes to her sisters 
“ provided they leave or are likely to leave 
“ sons, or to her own son ?” 

The Judge found that the estate went to 
the sisters leaving or likely to leave sons, to 
the exclusion of the son of the unmarried 
daughter. Page 147, Vyavastha Durpana, 
and the decision of the late Sudder Court 
dated the 8th August 1821, are quoted in 
support of this ruling. eon 

It is admitted that this suit is governed 
by the Hindoo Law. current in Bengal. Now, 
it is clear. that, in default of son, grandson, 
great-grandson, or widow, the unmarried 
daughter succeéds -in preference to the 
married daughter. In this case, it has been 
found by. the Court of first instance that the 
wife of the special appellant was unmarried 
when her father died. This 
disputed. She married ahd died leaving 
That son is entitled to succeed in 
exclusion of the sisters and gists’ soys 
(Macnaghten’s Hindoo Law, Volume I, page 
25; Elberling on Inheritance, pages 75-J6 ; 
Dyabhaga, Colebrooke’s.Translation, Chapter 


11, page 193, Para, 80). 


- 


act is not i 


The. Judge has quoted from the . Vya- 


;| vgstha Durpana, a Digest of the Hindoo Law 


by, Baboo Shama Churn Sircar, a work of 
great research and utility, but which is nôt. 


-recognised by our Courts to be of so great 


an authority. as the more correct and learned 
work of Sir William Macnaghten. 

In the work of the Baboo, we find it laid 
down „that, “on failure of son, grandson, 
‘preategrandson, and. wife, thé unmarried 
“ daughter is the sole. heiress of her father’s 
estate’ (page 147). , : l 

It is true that in the same page the 
following passage occurs: ‘‘If the maiden 
"7 daughterin whom the succession has vested, 
“and who has been afterwards married, die, 
“then,. on death of this daughter vested 
“with property, the estate which was hers 
“becomes the property of thoge persons, the’ 
“married daughter or others, who would 
“regularly succeed if there “Were no such 
“unrtarried daughter in whom the inherit- 
“ance vested.” But the ‘author does. not 
give ahy,opinion as to the rule of succession 
in a case where the uomarried daughter in 
whom the sitecegsion has vested marries and 
leaves male issue. 


The decision of the late Sudder Court * 


alluded to. by -tife Judge is not at all in 
foint, and does not apply to the question 
before the Court. ` | 

The decision is ‘reversed, and the suit 
remanded for trialeon the merits. 





The 4th ‘August 1866. 


Present : ; 
The Hon’ble F. B. Kemp and W. Markby, 
. l Judges, , e 


Section 258 Act Sgr of 1859—Sale 
of immoveable property in execu- 
tion of decree (Reversal of)—Reco-~ 
very of purchase money. 


Case Yo 1049 of 1866. 


Special Appeal from a detision ‘passed by 
Mr’ A. Abercrombie, Judge of Dacca, 
dated the 20th March 1866, affirming a 
decision passed by Baboo Luckhee Narain 
Mitter, Additional Principal Sudder 
Ameen of that District, dated the 

idth September 1865. e ZS 


Brojendur Roy Chowdhry (one of the 
Defendants) Appellant, 
S  Gersnusg ' 
Jugwnath Roy (Plaintiff) and others 
(Defendants) Respondents, 


t. œ i B 
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Baboos Dwarkanath Mitter and Chunder'{ property to be put up for sale. Bug there 
Madhub Ghose for Appellant. is nothing whatever in this objection. It is 
pp : 6 H 
‘Mr, R. V. Doyne and Baboo * Unnoda | 20t suggested that the plaintiff was guilty 
D Pershad Banerjee for Respondents. of any fraud or misrepresentation bg which 
P SE . . he might be déprived of a right whiclf he 
When a sale of immoveable propery in execution of Së: il i 
a deceea is set aside by a competent Court. the right of would other wise be, entitled to assert s nor 
ee porches Le EE his Se money wader did he in any way guarantee the validity ` 
ection 208 Act 59 is absaluta, even tho ` ; ` 
she himself caused the property to be put up* for sale, of the sale Sc der the decree. He merely s did 
provided he was not guilty of any fraud or misrepre- what any judgment-creditor has a right 
- Sentation or did not guarantee the validity of the sale | to do; he set those proceedings in motion 
meee tae eae S "of which the defendant stepped in and took 
the benefit. ` 


In this case, it appeared that there were 
three pérsons holding decrees against one je Both objections, therefore, which have 
been taken on this appeal fail, and the 


Shunkho Monee. The first in order of gate 
was the defendant in this suit, the present appeal will be dismissed with costs And 
appellant ; the second was the plaintiff in | interest. 
this suit, the present respondent; and the zs 
third- was ong Muddun Mohan Roy. The} * 
property of shunkho Monee was attached 
by all three creditors, and was put up to sale 
at the insteme™ of the plaintiff. At this 
sale, the plaintif became the purchaser of 
the property, but the whole, or nearly the 
whole (it is not precisely stated) of the 
sum realized was applied in satisfaction of 

the defendant's debt. , S 
_ Before the auction sale,*a fourth party, 
`. Sunoo Chunder, claimed the praperty attach- 
ed us purchaser under a Private bill of sale 
prior to the attachment. His claim was 
investigated under Section 246 of the Code 
of Civil Procedure and yejected, and the sale 
took place: Subsequently, Sunoo @hunder 
brought a regular suit fo set aside the sale 
and recover the property, in which he was 

successful. | . 
The present suit is brought by the pleint- 
“iff to recover back the purchase money 






































‘The 4th August 1866. 


Present: 


The Hon’ble W. S. Seton-Karr and Shum- 
T  boonath Pundit, Judges. 


Section 239 Act VIII of 1859—HExe-—_ 
cution of decree—Immoveable pro- 
ED: g 

Case No. 1048 of 1866. 

Special Appeal from a decision passed by 
the Judge of Cuttack, dated the 26th 
January 1866, reversing a decision pas- 


sed by the Moonsiff of Balasore, dated 
the 81st March 1865. ` 


Huro Pershad Roy Canoongoe (Defendant), 


" which las been handed over, to the defend- Apvella: 
ant, and the Judge has made a decree in SEN 
the plaintiff’s favor.» versus 


Upon this appeal, two objections have 
been urged agginst this decree. First, it is 
said that there was uo irregularity in this 
sale, and. that,eat a sale under a decree for 
execution, the purchaser takes all risks of 

. title upon himgelf; but, Bpon the presente 
appeal, we havé’no power to enter igto*his 
question, because the sale has been get aside 
by a competent Court for refsons which 
must be presumed to be sufEcient. That 
having been done, the right of he purchase 
to recover back hes purchase money ech 
Section 258 of the Pode of Civil Proceduge 
is absolute, and this stit may be maintaingd. 
(see 1: Weekly Reporter 55), `" S 

Then it is said that, even if this be soin 
ordinary cases, the plaintiff cannot recdVer 
in this suit, because he himself caused the 


Ram Lochun Mundul and others’ (Plaintiffs) 
- P Respondents. 


Baboos Chunder Madhub Ghose and 
Obhoy Churn Bose for Appellant. 


Baboos Bykuninath Paul and Mohendro . 
° Lal Shomè for Respondents. 


Seen 280 Act VIII of £859 does not authorize the ` 
registry, as a syit, of objections by defendants, or pur- 
chasers from defendanta, dispossessed of immoveable 
property in executłon of a decree and disputing the 
rf&ht of the decree-holder tobe put into possession of 
such property. ` : _  ¢ 

* a ` 

e Ir appears that the Special appellant sued 
and obtained a decree against a certain in- 
divedual, and, in execution of it, some dis- 
pute arose regarding the lands now in dis- 
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pute, Pe him ae a purchaser of al 


portion of the. estate from the defendant, 
against whom the special appellant’: had 
obtained a decree for the same. The Court 

of first instance decided against the objec- 
tions of the said objector, “and then, under 
the orders of the Lower Appellate Court 
passed on the appeal of the said objector, the 
Court of first instance was directed to re- 
gister his objections as a suit under Section 
230 of Act VILI of 1859. 

That case has now been decided up fo 
the Lower Appellate Court, and the specia? 
appellant objects before us in the same suit, 
that the Lower Appellate Court should uot 
have directed the Court of first instance to 
register any claim, as there is no appegl 
against orders refusing to register a claim 
in execution, and that Section 230 does not 
contemplate the registry of objections of 
defendants, but of others besides defend- 
ants; and as the objector was a purchaser 
from the defendant after the passing of 
the decree in favor of the special appellant, 
the said objector ‘is no better than the 
aforesaid defendant himself, and’ is not a 
third party entitled to the benefit of the 
said Section. 

We agree ‘with the special appellift, afd 


` hold that this suit has been wrongly regis- 


tered, and so tried without jurisdiction. 
We therefore decree the appeal with costs, 
and, reversing the orders of both the Lower 
Courts, dismiss with costs this suit under 
Section 230. ‘This order is not, however, 
intended to prevent the Lower Appellate 
Court from hearing any Miscellaneous appeal 
against. the orders of the.Court of first in- 
stance passed in execution of decree, if that 
Court should think it proper, even after this 
lapse of time, with reference to the merits of 
the dispute, to allow any auch appeal, aud 
to decide any matter that mey be essential 
to -the eida of justice. 


The 6th August 1866. 





Present? a 
The Hon'ble F. B. Kemp and W. Mërkte, 
Judges. ` e 


Hindoo Law (Mithila) — Sales by 
Father—Onus probandi. 


Case No. 151 of 18660 ® . 


Regular Appeal from a decision passedy by 
Mr. E. S. Pearson, Judge: of Tirhoot, 
-- dated the 15th January 1866. 


-Massamut Bhoorun Koer and others 
e. +. (Plaintiffs) Appellants, 


VETSUS 


Sahebzadee and others (Defendants) 
- Respondents. 


Mr. R, T: Allan and Baboo Kishen Suceg 
, Mookerjee for Appellants. 


Mr. R. E. Twidale and Moonshee Ameer 
Ali und Batoos Debendro Narain Rose, 
Dwarkanath Mhitter, Onookool Chunder 
Mookerjee, and Romesh Chunder Mitter 
for Respondents. 


Suit laid at Rs, 7,845-4-5, 


Where a son under the Mithila Law sued to set aside 
sales by his father,—Heup that the purchasers were 
not bound to show an absolute necessity for the sales, 
it being sufficient if they have acted bond fide and with 
due caution and were reasonabl ed, at the time 
vf their respective purchases, of the necessity of the 
sales if order to meet debts which the father hadg 
right to discharge. 

The onus probandi in such cases will vary sgconiiag 
to the circumstances, 

Tais is ‘an appeal from a decision of the 
Disttict Judge ef Tirhoot. By his plaint, 
the plaintiff, who is the present appellant, 
prays for the cgncelment of certain sales 
gf real and personal property. 

The sales in question were made partly 
in execution of decrees obtained against 
the plaigtifi’s father, "and partly under bills 
of sale privately executed by him.: The 
plaintiff, under the Mithila Law, claims a 
joint ownership with the father in the pro- 
perty alienated, and denies the father’s right 
of alienation. He alleges in the plaint that 
his father, having - „inherited a large fortune, 
had, ever since he came of age, given him- 
salf up to luxury ang immoral practices, 
and by that means had dissipated the whole’ 
property; and on this ground he asks that 
the purchases should be set ‘aside. 

The several purchasers of the property 
are defendants in this suit, 24 in- number. 
With regard to eseveral of them, however, 
‘the glaim has been relinquistted i in the Court’ 
below ? with regard to others, the plaintiff’s 
claim Ths been rejected by the District 
Judge on the ground that the sales took 
place- before he was born; and that part of 

he decision‘is not now complained of. Some 

the defendants- have not appeared, and 
il result is-that w&hate to consider the 
cises of defendants Nos. 3,4,5, and 6 only. 

None of the defendants deny that the 
Miéhila Law of inheritance is applicable to 
this proparty, bot they assert that the sales 


"ere made i in, order to enuble the father to 
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meet-expénses which he was justified in in- 
curring. They also deny that the-fathar 


‘was ever arich man, or that he was extra-. 


: vagant ; and, lastly, they assert that this 
suit is really brought by the father who is 


setting up the rights of his son in order. to- 


recover the property for his own advantage, 


a Evidence in’ supfort of that portion of 


he plaint in which it is alleged that the 


father had been given to luxury and im- 
moral practices was adduced by the plaintiff 
The Judge expressed’ 


in the Gonrt ‘below. 
his opinion that this evidence was unsatis- 
factory. The appellant has not in any 
‘ way impugned this expression of opinion 
by the Court below, and so it must be pre- 
sumed that he acquiesces in it. “0 
On the other hand, evidence was given 
in the Court. below by each of the defend- 
ants whose cases gge now under consideration, 
to shew that Th 


e sales to them respectively 
were justified by the circumstances in which 
the father was placed ; ; and the general re- 


Sé vr" 


`. Defendants Nos. 5 and 6 purchased SE ty i 
jo the amount of Rupees 2,000 and -Rupees ` 


1,800 respectively. Both these sales were, 
at the time, asserted to be made in omer to 
meet expenses of litigation. 

The appellant before us has not- denied 
that the above sales were made ostensibly for 


the purposes which the defendants allege, but’ 


he contends that this evidence is insufficient ; 


he maintains that the defendants ought Ed 


go further and shew the nature of the debts. 
for ‘which the decrees were obtained,- and 


‘the necessity of selling the property in order 


to meet these and: other debts incurred. 
He asgerts that the alleged necessity of these 


sales is a mere pretext to cover the father’s- 


extravagance. 


e Upon this, a good deal.of discussion took 


place as to the precise limits to which each 
farty is bound to carry his evidence, and 
the exact presumptions which ought to be 
made in a case like the present. 

With regard to the law, it is clear, ee 





‘the @ase of Honooman Pershad Pandey ` 
versus Mussumut Babooee Munraj Koon- 
waree (6 Moore’s Indian Appeals 393), that 
a purchaser in a, case of this kind does not 


sult of this evidence is to ‘establish, beyond 
dispute, that the father, shortly after he 
came of age, was involved gn àn extersive 
ce litigation which lasted for ten years ; that 


there’ were debts, outstanding in respect 
which 


of the shrad of his grandmother, 
asa religious Hindoo he. was bound, an 
as between him and his son he had a right, 
to discharge ; ; that th® sales in 


chase-money was adequate ; and, moreover, 


` that the futher. had taken a strong interest 
instructing 
- vakeels, and even trying to dispose of the 


‘in the progress of this’ suit, 


claim. 


Coming now particularly to the transac- 
tion of each defendant, we find that defend- 
to the 
amount of. Rupees 22,000 ; that,.at the time 
_he purchased, tife, whole joint property had 
been attached on account of decrees against 


ont No. 3 ‘purchased property 


the father am®ðunting to Rupees 14,000 ; 


` and that, ‘in addition, therg were bond debts 
© amounting to Rupees 2,000, besides interest: 
‘and costs, all which hud to be satisfied out 
of the purchase money; and the d®fendant 
alleges that it was to meet these ciaims that 


the property was sold. 


` Defendant No. .4 purchased a 7 anne 


Rupees 6,000: of *thi84 annas were puf- 
chased at asale hy auction, and the remai 
ing 3 annas at a sale in execution of a de- 
` eree. Thesale by auction was ostensibly 
made to satisfy the shrad expenses above 
referred to and expenses of litigation. 


e 
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Shareof certain property of the value J 


uestion 
were conducted openly, and that the pur- 


take upon himself the entire risk of the ex- 


isfence“6f. a case. of necessity for alienation. . 


It is there said that the lender (or purchaser ee 


as the case mag be-—-the same rule. would 
apply) “is bound to enquire into the necessi- 
“ Ges for the loan, and to satisfy himself as 


“ wellas he can, with reference to the parties. 


“ with whom he is dealing, that the manager 
“ig acting in the particular instance for the 
“benefit of the estate.” And further it is 
said, “ Their Lordships do not think that 
“a bond fide creditor should suffer when he 
“has acted honestly and with due caution, 
“but is himself deceived.” That was the 
case of a widow in possession of her husband’s 
property, andg having an infant son ;—the 
present case is at least as strong in favor 


of the purchaser. e 


In the same case, speaking of the onus 
probandi, their Lordships remark that the 
question on whom the ‘onus of proof lies 
if such suits is* one not capable of a 
genergl and inflexible answer, and that 


the presumption proper to be made will vary . 


with the circumstances, and must be regu- 
lated by and dependent on them. 


Now, applying the above remarks to the 


presentftags, and viewing this case, aa the’ 


‘Privy Council say it ought to be viewed, 


aceprding to its- particular “circumstances, we 
think the defendants have given sufficient 


evidence to raise a presumption in their fa- 
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‘vor that the pur SE made by them are 
» valid. There is not a suggestion that they} 
acted otherwise than bona fide ; the alleged 
extravagance on the part of the father a not, 
proved, and there appears to have been no- 
thing to call for more than ordinary: caution 
on the part of the purchasers. On the other 
hand, it is shewn that circumstances of 
grave suspicion attach to this case, that it 
‘is promoted by the father to serve his 
own interests. We also find that a very ; 
large proportion of the purchase-money ‘was 
required to satisfy decrees in respect of 
which the whole of the joint property had 
been attached, and that a sale was imminent. 
For nearly the whole of the remainder, ` the 
ostensible necessity was that arising oat of 
debts incurred in carrying on the ligitation 
referred to, and there is nothing apparently 
* unreasonable ‘in the amount said to havé 
been required for this purpose. The only 
remaining item is that of the shrad expenses 
which, as we have already said, the father 
had a right to discharge. 

Under these circumstances, we come ie the 
conclusion that the defendants acted bord 
fide and with due caution, and were satisfied, | 
at the time of their respective purchases, of 
the necessity of the sales in order 
debts which the plaintiff's father had a right. 
- to discharge. We therefore concur in the 
decision of the Judge of the Court below, 
and dismiss this appeal with costs and | 
interest. . 


The 6th August 1866. 
Present : 


The Hon’ble H. V. Bayley and E. Jackson. 
Judges. 


g e 
Damages— Abuse. 
7 a Case No. 1286 of 1866. 


Special Appeal from a decision passed by 
the Officiating Principal Rudder Amegn 
of Purneah, dated ihe 24th February 

1866, reversing a decision passed By the 
Officiating Moonsiff of that District, 
dated the 13th September 1865. 


. Shaikh Tukee (Defendant) gd 


a 
BETSUS- 


spondent, 


Shaikh Khoshdel Biswas. Cae) °Re- ` 
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Baboo Roopnath Banerjee for Appellant. 


Baboo Greesh Chundtr Ghose for Respond- 
ent. 


Injury inight result to a man’s. feelings from ones 
such as would entitle him to domagas; 


"Tre Principal Sudder Ameen has award- 
ed damages for abuse of the plaintif by the 
defendant. It is said that, as no direct in- 
jury resulted, no damages should have been 
‘given. This question as to the amount of 
injury inflicted by the abuse was within the 
province of the Judge to decide. Ipjury 
might result to a man’s feelings such as 
would entitle him to damages. 

Appeal dismissed with costs, 


The 8th AugusT}846, 
Present: 


The Hpn’ble H. V. Bayley and Beete 
* Pundit, Judges. 


Fimitation—Cause of action—. 
alikana. 


“Case No. 1248 of 1866. 

Special Appeal from o decision passed by 
the Judge of Patna, dated the 29th 
March 1866, reversing a dectsion passed 
by the’ Principal Sudder Ameen of that 
District, dated the 11th November 1865. 


Heeranund Sahoo and others (Plaintiffs) 
Appellants, 
VETSUS 
Mussamut Ozeerun and others (Defendants 
Respondents, 


R. T. Allan -and Babvos Ondohoot 
Chunder Movkerjee and Mohesh Chunder 
Chowdhry for Appellants, 


| Mr. C. Gregory and Baboos Unnoda Per- 


shad Bannerjee, Dwarkanrath Mitter, and 

Kishen Sucea Mookerjee for Respondents. 

Though malikana is not, like ret} a recurring cause 
of actiom yet a suit will lie for malikans the cause of 
action as Lo Wes is non-payment within 6 years, 

In this case, the ground of special appeal, 
as set forth in the petition and before us, is 
"Ihe admittitg malikana sued for by plaint- 

, speeial appellant, no? notto have beep 

ceived for twelve ysgar before suit, still the 


| right to malikana is, às ‘a rent charge on the 


estate, a perpetually and annually recurring 
cause of action; and that the special appel- 
lant was under. Clause 16 Section 1 Act 
‘XIV of las, entitled to six years from the 
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‘ Aime his cause of action arose, even if.not | Court’s finding of plaintiffs title to m@ikana 


entitled to twelve years under Clause 12.. The 


“special appellant at the same time stntes that | 


he only does claim six years’ malikana prior 
to suit, and that his title as malik has been 
‘found by the Lower Appellate Court, and: 
was admitted by the. ancestor of defendant, 
Special respondent. * 


ase The pleadings in the case shew that-plaint- 


iff claimed malikana at 10 per cent. on the. 
‘gross collections of Mouzah Senol, and 25 
per cent, on the seyer collections from 1267 
` zo 1272; and plaintiff alleged that his father 
bad, io ‘the period of his death, recefved 
payments at those rates. 

Plaintiff also averred that, in tħe settle- 
ment made by Government with the mokur- 
ureedar, thergewas a sum deducted from the 


Sudder jumma payable by the mokururee-_ 


dar’ under thab settlement, to provide for 
-malikana to be paid to plaintiff by the mo- 
EE 

-One defendant ‘denied plaintiff's title - to 
mek Gas at all, and they all-e generally. 
pleaded limitation, and that 10 per cent. on 
the Sudder jumma was theemaximum daim- 
able. 

The. first Court. found, the payment to, 
plaintiffs fether within twelve years of suit 
proved; and decreed plaintiff’s case. 

‘The Lower Appellate. Court records its 
decision as:follows :— ° 

- On ‘the question of tètle, I think shore 
"Cie sufficient evidence to shew that plaint- 
“‘iffs father did acquire a title to’ the ma- 
‘‘likana of Mouzah Senol,” ; and the Lower 
Appellate Court refers on this matter to a 
Statement of Mahomed Akbar, from whom 
defendant derives his rights. In respect to 
the petition of Mahomed Akbar, dated 3let 
January 1859, filed a year before plaintiff's 
father’s death, the Lower Appellate Court. 
records: " Thi petition certainly (as said 
“by the Principal Gudder Ameen) does not, 
“shew that plafntif’s title to malikana has 
* been ` extinguished, or. ag invalid, but 
‘does shew’ thaeplaintiff’s father’s title was 


zz disputed in his life-time by the perfon ‘who l- 


«is said to have paid him regylarlf up to 
- ‘his death.” 

~ The Lower Appellate Court then finds 
Hat on the whole evidence, ‘payments t 
plaintifs father, or to plaintiff within twel 
years of suit, are nôt proved, and dismissqd 
the suit as barred by limitation, 

` Against this, plaintiff appeals specially on 
the grounds before set forth; and respondent, 
under Section 348 Act VIII of, 1859, takes 
the objection that the Lower Appellate 


s oe $ 





is based on no legally suffieient evidence. 
malikana, though arising out of land and a 


rents, so as to he, as-rents, a constantly re- 
curring causeof action. Still the plaintiff 
could, we think, in the ease of such mali- 
kana as this, sue within six years from the 


date of the cause of action which is the 


date at which the- claim to payment might 
be nade ; and in this view, this suit might be 
‘nstituted for non-payments within six years. 

Considering, then, the suit for any sum, 


i the gnuse of action as to which is pon- 


payment within six years, can be entertained, 
weteverse the decision of the Lower Ap- 
pellate Court holding the suif barred by 
limitation, and decree that it may be tried 
Bon the merits. 
that there is not a clear finding by the Lower 
Appellate Court, whether (as plaintiff alleges): ` 
defendant contracted on the settlement ‘to 
pay the malikana, or (as defendant alleges) 
defendant did zożso contract. Theevidence 
on this matter should be fully gone into, and 
the Lower Appellate Court should then pass 
such orders as it thinks’ just ana EK 
* Renfand accordingly: - d 


The 10th August 1866. 
Present: 


The Hon’ble J. P. Norman and W. S. Seton- 
Karr, Judges. 


We arg of opinion that, in this case, (e 


charge on the estate, is not, strictly speaking, 


And here we would observe ° 


Putnee—Recovery of consideration- . 


money: 
Case No. 1119 of 1866. 


Special Appeal froma decision. passed by 
the Judicial Commissioner of Chota Nag- 
pore, dated the 26th January 1866, 
affirming a decision passed by the Assist- 
-ant Commissioner of Maunbhoom, dated 
"the. 4th May 18665. 


Rajah Nilmonee Sing Deo (Defendant) 
° Appellant, 


“Messrs. Gordon P and Co., Secre- 
Sieg to the Bengal Coal Company 
(Plaintiffs) Respondents. l 
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Mr, °R. T, Alan" and Baboo Bama 


` Churn Banerjee for Appellant. 
Baboo glohendro Lall Shome for Respond- 


ents, . ` SC 

Suit for recovery of consideyation-money. paid in re- 
spect of a village which was leased to the plaintiff in 
yutnes as mal, but which was subsequently found to be 

akheraj land belonging to another party. 

Herp that the piaintifi’s right to recover depended 
upon his establishing either that the defendant fraudu- 
- ently induced him to pay that sum by a false represent- 

ation that he had a good title to the Jand in question, 

or that he warranted and covenanted with the plaintiff 
that he had a good title; and as the plaintiff proved 
neither, his suit was dismissed, $ 

Tae Bengal Coal Company sued the 

Rajh of Pachete for Rs. 605-8-6,ein a 

suit which they describe as being for a refund 

of the consideration-money, and for a dimi- 

nution of the rent, and for certain law ex- 

penses incurred by them in defending a 
“suit. y 

The Lower Appellate Court, confirming the 

, judgment of the first Court, gave to the 

plaintiff a decree for Rs. 68-4-10, which 

is described as the proportion of consfdera- 
tion-money paid In respect of a village called 

Chatnibadee which was entered as mai in the 

hustobood made at, the date of the putnee, 

but which; ‘or a portion of which, or this 
is a matter which jo: not .quite’-clear,—was 
subsequently discovered to belong, as lakheraj, 

- to one Roy Narain Buckshee, who, in a suit 

against the Coal Company and the Rajah, 

obtained a decree for, possession. 

The Lower Courts held that, as regards the 
claim for diminution of rent, they had no 
jurisdiction, but that the suit should be 
brought before the Collector; and as regards 
the law expenses incurred for defending the 
suit brought against them by the lakheraj- 
dar, the plaintiff could not charge the Rajah 
of Pachete for the costs of defending it, 

' Go far as it goes, the decision of the Lower 
Courts. is, no doubt, correcteon these ` two 
points. ZE CC - 

Mr. Allan appeared for the Rajah of 
Pachete. who appealed against the decree of 
the Lower-Appellate Court. A preliminary 
objection was taken by the respondent, that 
no appeal would lie to this Court, inasmuch 
as the suit was one cognizable by a Caurt: of 
Small Causes, and Chat Oe demand in respect 
of which the Lower Courts had’ adjudicated 
did not exceed 500 rupees, j Wi 

We are of opinion that there is nothing 

-in this objection, as the demand: fda which 

_the original suit was instituted did exceed 
500 rupees, and if it had been treated, gg it 
might and should have been treated by the 
plaintiff, as a suit for a -breach of -contract 
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by the Rajah for not giving that which he 
had contracted to give,—namely, a good title 
to the’land,—we think that damages to the 
extent’ claimed in the plaint might have been 
claimed in the suit ; and, therefore, tha appeal 
is not taken away under Section 27 of Act 
XXIIT of 1861. dë à 

As regards the principal question in thg 
case, we may observe that the right of the 
plaintiff to receive back. a portion of that 
which is described as the consideration- 
money in price must depend upon fhe estab- 
lishment of one of two points, namely, either 
thaé the Rajah fraudulently induced the Coal 
Company to pay him that sum by a false re- 
presentation that he had a good title to the 
land in question, or that he warranted 
and covenanted with the Coale Company that 
he had a good title. = 

We observe that the Judicial Commis- 
sioner uses the expression fraudulently 
“entered the land in question as rent-paying 
"land ;”’ but we do not find any fraud dis- 
tinctly charged in the plaint ; or that there is 
any evidence atall upon which theCourt woul 
be warranted in finding the Rajah guilty o 
any malpractice, or actual fraud or dishon- 
esty of any kind ¿and we do not think that 
the Judicial Commissioner meant to impute 
fctual fraud to the Rajah by the use of the 
language above quoted. 

Then, as regards the other -point, Baboo 
Mohendto Lall Sheme, who appeared forthe 
respondent, wholly failed to show us that 
there was any distinct warranty, or anything 
that could be construed into any warranty or 
contract, that the Rajah had a good title. 


There is nothing to lead us to suppose that 
the ordinary course -was vot followed in this 
case, that the Rajah did nat exhibit his 
jummabundee, title-deeds, and other papers 
to the Coal Company, or that the Coal ` 
Company had not the fullest opportunity of 
ascertaining whether the Rajah was in the 
receipt of the rents for Yhose lands or 
not. The landsgin dispute, we observe, | 
form but. a small portion of those leased to 
.the Company in putnee. 


It appears to us that the natural and legal 
conclusion, in the absence of such evidence 
on the part of the respondent, is, that what 
Ke called the consideration-money paid was 

mere salamee, or payment of a gross sum 
[pon the putnee. IPfdt should turn out that 

e Rajah had no title to any of the villages 
included in the putnee lease, no doubt a 
texant would be entitled to claim an abate- 
ment, Rot ae do not think that there was 
any such understanding or contract between 
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the parties. that the salemee was to be 
treated as severable or divisible into portiogs 
corresponding to portions of the property. 
_leased, or that the tenant is entitled to ask for 
` the return of any portion of if because of the 
“Rajab’s want of title to a few beegahs in a 
very small portion of the large estate. ` 


. We ‘observe that the Coal Company bas 
E in posgession of the property for -many 


= years, but that they. do not, show, as they: 


might have done, that they have been com- 
polled to.pay,‘or even were asked to pay, 
rent or mesne profits to any one else in re- 
_spect.of such occupation. If they have phid 
- rent tothe Rajah, they have enjoyed the 
benefit of the lease of the land mney pi bar- 
gained for: : 


For these sfasons, therefore, "wer warne 


the décision of the Court: below, and decree 
me GE Weste and interest. 
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> The Io August 1866, 
T e 8 


Present: Coa aN 


Es The Hon’ble J.-P. Norman and W. s. Seton; 


A 
+ 


Karr, Judges. 
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F ‘Execution-«Sale. z 


Case'No. 1093 of 1866. 


Special Appéal from a decision passed by 
‘the Judge of Purneah, dated the 9th 
January 1866, affirming a decision passed 

. by the Sudder Ameen of that E 

« dated the 20th July 1855. 

‘Mirza Saef€ollah Khan (Plaintiff) 


` o Appellant, 
3 ; : à á 
re versus 
. SE EE Singh Doogur and another 
o (Defendants) Repond, 


~ 


Mr. R. o Allan for Respondents. . 


a “Mr. R. E. Twidale for en } 


them. But The proceeds were “actually. attached by C 


eo and out of the proceeds of sale A’s debt and Ge ` 


ents were only liqnidated. The remainder was after- 


wards attached by Æ for his own debt, and about that 


time D puĉup the tenure for sale for the bglanca of 


rent due to him. B paid the amount of D’s claim 8o as 


to save the property from sale, and now sues to recover 
the sum on the allegation that D ought to have satisfied 
his claim out of the money deposited in the Collectorate, 
Her» that B's suit could not be maintained. - 


Tus facts of this case, which àre some- 
what -complicated, have not been fully or 
clearly given by the Judge, and we are in 
some doubt whether he has perfectly under- 
Stood the case, or whether his decision could 
be supported on the grounds allegéd by him. 


' But, op the mere statement of facts gwen 


by the plaintiffs pleader, we are quite 


. cleas that the plaintiff is not entitled to 
' recover. 


It appears that a certain property was — 
fold in execution on the 20th of September ‘ 


E 1864 at the suit of Kumuroonissa, Judgment- 


holder, versus Hyder Ali, and. purchased by ` 
the plaintiff. -Before the sale,.the zemin- 
dars *Dhunput and Luchmeeput had peti- 
tioned the Collector that the surplus proceeds 
of the sale might be detained for the satis- 
faction of arrears of rent due to them. The. 
proceedg v were, however, -actually attached’ 
by Dhtnput alone. Ont of the proceeds of 
the sale, amounting to 1,905 rupees, the 
debt due to Kumuroonissa and (he rent due 
to Dhunput only were liquidated. ` The re- 

mainder, or 446 rupees, was afterwards at- ` 
tached by Kamanooddeen, another judgment- 


holder, for his own debt ; and about that time 


Luchmeeput put up the tenure to.sale for the 

balance of rent due to him. The plaintiff, 

special appellant before us, then paid the sum 

of 348 rupees, which was that claimed by. 

Luchmeeput, so as to save the property from. 
sale ; and this is the sum which the plaintiff. 
has now sued in vain to recover. 


' We are cleaf that he cannot be permitted 
to recover, and that his_plea that Luchmee- 
put ought to have taken his arrears of rent 
out of the money deposited in the Collector- 
ate has no force. That money had never 


‘bgen attached by. Luchmeeput, and it had 


‘been - legally attached by another decree- 
holde®. 


In-this stàte of things, Luchmeeput w was: 
exercising a strietly legalright in putting up 
the tenure, and the plaintiff did the only 
thing which he could have done to preserve 


~] bás purchase, and he has no right to recover 


“In execution of A's décree a tenure was sold and pi 
- chased by B. Before the sale the zemindars C an 

petitioned the Collector to detain the surplts 
of. the salo for. the satisfaction of arrears of rent due to 
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the sum which, under such circumstances, he 


| vyoltntarily paid away. 


proceeds |` 


The appeal must be dismissed with costs. . 
da 


and ought to stand. This application for 


e The 13th January. 1866. 


Present : : 


The Hon’ble H. V. Bayley and A. o Mac: 
pherson, Judges, 


Onus probandi— Rival iendena. 
Case No. 242 of 1865. 


Application for review of judgment passed 
on the 8rd May 1865, in Regular Appeal 
No. 426 of 1864.* 


Ray Dhyan Misser and others, Defendants 
(Respondents) Petitioners, ° 
versus ` "e 
Monrakhun Roy and others, Plaintiffs 
(Appellants) Opposite party. 


Baboos Chunder Madhub Ghose and Hem 
Chunder. Banerjée:for Petitioners. 


a 
Baboos Dwarkanath Mitter and Mohesh 
Chunder Chowdhry for Opposite party. 
Where a plaintiff and defendant ' alike claim under. 
leases from the zemindar. who supports. the rhor ms 


lease and denies that of the defendant, the er mist 
prove his’ title. : 


We think our original judgment is aut 


review is dismissed with costs. The onus 
was not improperly thrown on the defend- 
ants. The plaintiffs and defendants alike claim 
under leases from the zemindar who supports 
the plaintiff's title and denies that of the de- 
fendants. Under these circumstances, the de- 
fendants certainly must show their right, 
which they failed to do. 


ee ` 4 
mae 28th February 1866. 


Present : 
The Hon’ble W. S. Seton-Karr a A. o 
Macpherson, Judges. | 
Evidence of title Possession. 
Case No. 2855 of 1865. P - 


Special Appeal from a decisions passed by | 
the Judgé of Dacca, dated ` the 24th - 


August 1865, affirming a decision passed 
by the Principal Sudder Amgen -of 
Fureedpore, dated the 23rd September 
ee - S 


* See Weekly Reporter, Vol. Il, p. $24, 


W 


¢ 





”1866.] Civil’. ` THE- WEEKLY REPORTER. " Rulings, 155 


i ‘Gudadbur Koondoo arid others (Plaintiffs) 


Appellants, 


versus 


Ram Koomar Bose and others (Defendants) 
Respondents. e 


° Mr. R. V. Doyne and Baboo Sréenath 
Banerjee for Appellants, 


Baboos Kalee Mohun Doss ad. Pearee Lal 
‘Roy for Respondents. 


A decision in ani Act IV of 1840 case is no evidence 
of title one way or the other, 
here the question for trial is thie right to possession 
it is not essential that the plaintiff should prove actual 
possession. 


Tars case must be remanded. 
The question is a simple question of title. 
The plaintiff, if he can prove a prima facie 


e| good title to the possession that he seeks, 


is entitled to a decree, unless hè defendants 
can show sufficient’ cause to the contrary. 
The decision in the Act IV of 1840 case is 
no evidence of title, one way or other. It 
merely shows that the person in whose 
favow that d&cisign was passed was in actual 
possession under some colorable title. Of 
course, plaintiff subsequently suing to get 
rid of such a decision and to establish his 
fight, must prove his own title before he 
can put his opponent to proof of his. Had 
the appellant’s position been properly en- 
quired to in the present instance, and had 
it been found that hé made out no. prima 
facie case, then his suit would have been 
properly dismissed. But the Lower Court 
has not fully or correctly dealt with the 
question of the plaintiffs primå facie title. 
It was not necessary for the plaintiff to prove 
that he had had has possession. He may 
possibly have a perfectly good fitle though he 
never had any such possession. The ques- 
tion for trial is not possessien but right to 
possession. 

As to some of the land» at least, ` there 
seems to us to be (in the defendant’s admission 
of liability to pay rent to the, plaintiff, if in 
no “other respect) a sufficient ‘prima facie 
case made for the plaintiff to render it ne- 
cessary for the defendants to -show their 
right to resist the plaintiff. 

“The Court’ will re-try the case, and, avith 

eference to the above ob8ervations, will fing 

stinetly to what portign, if any, of the 
lfnds claimed, the pfaintiff has not made a 
sufficient prima facie title. The title of the 
‘defendants must then be enquired into, and 
eg wholg case adjudicated upon according- 
D KEE 


- 
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The 11th August 1866. 


Present: s 


a 


‘The Hon’ble A Pe Niram and W. S. Soton- 
E Karr, Judges. p 


a 
e 
è 


«ame Right of eccupancy—Continuons pos- 


session for 12 years. 


i Case No..1118 of 1866. 


ba A 


_ Special Appeal from a decision passed . by 
` the Principal Sudder Ameen ot Raj- 
-~ Shahye, dated the 8th February 1866, 

affirming” geeiert passed by the Moon- 

Sif of Shahazadpore, dated the 29th 


August 1865. e NW 
Mr. C. J. Phillip (one of lio “Defendants) 
ef Appellant, 

kd 


DETSUS - 
Nund Coomnr Banerjee And another (Plaint- 
'iffs) and others (Defendants) Respondents. 
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The Moonsiff, in a lengthy decisiow, gave 


-Athe plaintiff a deer ee, holding that the plaint- 


iff had been ousted on the date mentioned ; 
that the” plaintiff had never acknowledged 
the ‘defendant as jotedar; that the defènd- 


‘ant had not proved that he- had paid rent to 


the plaintiff ; and that mere possession for 12 


years and upwards would not give the de- 


fendant a right to resist the plaintiff, 
" The Principal Sudder Ameen affirmed 


‘this decision, saying nothing as to the alleged 


dispossession of the plaintiff, but holding 
¢hat the defendant had not proved that his 
dakhilahs related to the land.in question, ; 
that the plaintiff had denied on oath ager- 
tain fetter ; and that the defendant, not’ hav- 


[Vol VI.” 


ingproduced any proof of the jotedaree 


right of himself or of his predecessor, had no 
right-to retain the land. 

e We have heard both - parties at Seene 
| able length, and we are convinced that this 
ease has not been properly adjudicated on, 
and that it ought to be remanded, 

The observations of the first Court as to 
the non-effect of 12 years’ continuous posses- 
sion in conferring.a right of occupancy on 
the defendant, are clearly wrong in law. 
The Principal Sudder-.Ameen has not 


advertet®. to the evidence for. the alleged. 


possession and dispossession of the plaintiff ; 

and the Appellate Court is clearly.in error 
in saying that the plaintiff has, on oath, de- 
nied a certain letter put forward ‘by the 
The plaintiff, as it seems to us, 


| spoke doubtfully as to the body of the writ- 


Baboo Issur Chunder Chuckerbutty for Ap- 
pellant. 


Baboo Mote Lal Mookenjee for 
e ” Respondents, 


` Continuons possessfon for 12 years gives a right ‘of 


occupancy. e 


"`" Tais was a suit in which the plaintiff, e 

who is a zemindfr, sued for the recoyery of 
some 3 beegahs and 15 cottahs of land of 
which he alleged that he had been dispossessed 
by the defendant who forcibly sowed indigo 
thergon, within the plaintiffs zemindary, 
on the 25th of Ain 1271. The defend 
ants case was’ that he und his predece 
sors, from whom hé had derived an indi 
factory, had been in possession of this lang, 
though without any pottah, in connection 
with the factory, und that he had paid rent 
tor the samo to the plaintiff, e? 


ing, but allowed that certain words at the 
(Eer of the letter were his own, 


Moreover, if there had been ang doubt a ag 
to whether the dakhilas, certain of which 
were admitted by the plaintiff, really referred 
to the land in dispute, this doubt could, 
we think, havé been .easily solved at the 
time of trial by reference to the evidence, 
or to the defendant himself, 


On the.whole, we think the result of the 
appeal so inconclusive and unsatisfactory that 
we remand the case to the Judge, and not 
tg the Principal Sydder Ameen, for a full and 


fair deeision in appeal on the. whole merits ` 


of the case between the parties. 


Two decigions of our Court quoted by the 
respondent,—No 426. of 1864,. Regular 
Appeal, and No. 2855 of 1865, Special Ap- 
peal,—dp pot appear to us to. have any 
bearing 
and the position of the parties therein are 
different. . El 


Remand accordingly. - 


Vi 


ES 


on the present case, as. the facts. 


=- 
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further observes that there does not appear 
that there’ was any enquiry or adjudi- 
cation under Section 246. The defendants: 
appeal, Cas tne 

| - We think it quite clear that a purchaser 
' | from the judgment-debtor cannot ‘take ad- 
vgntage of an order obtained by the judg- 
ment-creditor under Section 246, to which 
he is gn entire stranger. It was perfectly 
unnecessary for'defendants to sue for the 
reversal of an order which has -never been 
acted upon ; and we therefore dismiss the 
appeal with costs and interest. 


* The Lith August 1866; 
‘Present : 


The Hon'ble J. P. Norman and W. S. 
Seton-Karr, Judges. 










Section 246 Act VIII of 1859—Claims 
to attached property — Purchaser 
from judgment-debtor. E 


Case No 1182 of 1866. 


Special Appeal from a decision passed by 
ithe Judge of West Burdwan, dated the 
29th January 1866, reversing a decision 
pussed by. the Moonsiff of Bistopore, 
dated the 6th December 1864. 


The 14th August 1866. 
Present: a 


The Hon’blé G. Campbell and Shumboonath ° 
Pundit, Judges, l 
e 


Special Appeal (Grounds of) — Res 
gd ` judicata. e 


e Case No 1028 of 1866. 


Special Appeal from a decision passed by 
the Judgt of Paina, dated the 26th 
‘January 1866, reversing a decision passed 
by the Principal Sudder Ameen of that 

| District, dated "the 16th May 1866. ) 


"Meer Bahadoor Ali and others { Defendants) 
Appellants, 3 


e _ - wersis 


Mussamut Stineecharoo and others (Plaint- 
; iffs) Respondents. 


Mr. R. E. Twidale and Baboo Romanath 
Bose for Appellants. 


Baboos Chunder Madhub Ghose and 

S Larucknath Sein for Respondents, 

The Court would not allow points aot raised “bef 
the Lower Appellate Court or in the written Geer 
special appeal, to be argued. 

‘A point raised in issue and trialin a previous suit 
between, Ae parties, having been re-opened by the 
Judge below in the present case, the High Court re- 
versed the Judge’s order, on the prirftiple of res judicata, 
„Tuis is a complicated case, and the 
decisions make it by no means clear. The 
special*appellants, defendants, seek to raise 
difficul*quegtions regarding the liability of 
defendants for payments in their nature in 
some, sense voluntary ; but neither before the 

udge, nor in the written grounds of spécial 

peal, were any such ‘questions raised, and 
will not admit them woe, We confine 
ogrselves, then, to the written grounds, 
e it appears that, in a previous suit, plaintiff 
suegl defendants for possession of certain lands 


+ 


EI 


e 


Gunga Narain Ghose and others (some 
of the Defendants) Appellants, 


versus - > 


Haradhun Ghose (Plaintiff) Respondent. 


Baboos Kalee, Mohun Doss, Nil . Madhub 
Sein, and-Ashootosh Dhur for Appellants” 


Baboo Kalee Kishen Sein for Respondent, 


The purchaser from a judgment-debtor cannot take 
advantage of an order obtained by the judgment-creditor 
under Section 246 Act VIII of 1859 to which he is an 
entire stranger, a 


Tae plaintif sues for possession of 
1 beegah, 9 cottahs, and 2 cowrees of land 
of which he was dispossessed on the Sth of 
Agraun 1270. The Moonsiff dismissed the 
suit upon the ground that, dn a certain 
former suit, the plaintiff had preferred a 
claim to this property which was-then under. 
attachment at the suit of a creditor nanied 
Kartick Ghose, in which his claim was re- 
jected on the ‘6th of April 1863. -The 
Moonsiff considered the present suit barred 
under Section 240 of: Act VIIL of 1859, 
because it was not instituted ‘within one 
year from that date. i 


On appeal, the Judge reversed the 
Moonsiff’s decree, holding that, as the exe; 
` eution-creditor did not proceed under the 
order in that case, the now defendarfig, who 
are purchasers by a private sale from Kartick 
Ghose, cannot avai themselves in any yay i 
of, the acts of. the execution-creditor as | on a Zur-igpeghgee lease for 500 rupees. Most 
against the now defendants. The Jidge’} of the defendants pleaded failure of the consi- 
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deration, viz. that only Rs. 250 out of the 500 
had been paid. An issue was distinctl 
raised and tried whether the Rs, 500 mort. 
gage money had been paid, and it was decided 
that only Rs. 250 had been paid. Neverthé- 
less, the Court, among other orders passed on 
several points in the case, gave plaintiff pos- 
session. ° Plaintiff now sues for money paid 
By him to get rid of prior mortgages, and 

<= defendants geck to set-off the Rs. 250 not paid 
by plaintiff. The. first Court, considering 
the question of the 250 rupees to be already 
decided, deducted that sum and gave plaint- 


THE vee REPORTER.. 


iffa decree for the money paid, without .in-: 


terest. The Judge, on the appeal of plaintiff; 
re-opened the question of the Rs. 240, and, 
deciding against defendants, decreed for 
plaintiffs for the full amount claimed with in- 
terest. We think that the question of the 
Rs. 250 has been already sufficiantly decided 
between the partf€s, and that the Judge should 
not havé re-opened it on the facts; and as the 
payment by plaintiffs was in great degree 
voluntary, we do not think he has any claim 
for interest during the period. thet he neglect- 
ed to sue defendants. He is lacky to, get 
back his principal with interest from date of 
suit. Allowing the set-off of Rs. 250, and dis- 
allowing interest till date of suit, we reverse 
the Judge’s decision and restore that of the 
Principal Sudder Ameen. The costs of this 
appeal in proportion to the decree, and so of 
the Lower-Appellate Court, are to be paid by 
the respondent. 


we 


D 
e. 













Rulings. 
Baboos Mohendr o Lal Shome and Nil Monee 


) Sein for Respondent. 

Under the Mitekshara system of Hindoo Law, in 
default of all heirs, a brother's grandson can sv@ceed, 

Jackson, J.—THE question raised in this 
appeal is whether, under the Mitakshara 
system of Hindoo Law, a brother’s grandson 
can succeed to the estate of a deceased person. 
The Judge of Patna has held that he is not 
included among the heirs, and has on this 
ground dismissed his claim to inherit his 
granduncle’s estate. 

In support of this view of the Law, the 
cases of Government versus Gridharee Jal 
Roy, page 18, Weekly Reporter, Volume IV, 
and. of Mussamut Sona Daee 
Bisumbhur Sahoo, pages 168 and 169, Legal 
Remembrancer, Volume I, have been speci- 
die pointed out to us as following former 
precedents, and distinctly ruling that the 


enumeration of heirs as laid down in the. 


[Vol. VE: 


VETSUS ` 


standard authority on the Law, viz. the - 


translation of the Commentary on that Law. 


by Sir H. Colebrooke, is an exhaustive 
enumeration ; and it has been next pointed 
out that in no portion of that Law-is. the 


brother’s grandson any where mentioned. 
asenn hair. In Chapter 2,. Section A. verse “1, ~, 


brothers are mentioned; and in verse 7, 


brother’s sons are mentioned, but brother’s ` 


grandsons are not alluded to. Again, ‘in 
Section 5, verse 1, it is laid down that, “if 
there be not brother’s sona, gentiles share the 
estate” ; and this Section goes on to enumerate 


_ .| who the gentiles are, viz. first the Sopindahs, 


The 15th August 1866. 

SCH Present: 

The Hon’ble H. V. Bayley and E. Jacksoe, 
S Jutges. 


Hindoo Lew (Mitakshara)— Succes- 


sion of Brother's grandson. Se 


Caso eNo 655 of 1866. 

Special Appeal from o decision passed by, 

the Judge of tPatna, ‘dated the 12th De- 

. cember 1865, affirming a decision "passed 

“by the Sudder Ameen of teat Dis strict, 

` dated the 18th August 1865. 
. Kureem Chand Gurain ( Plaintiff ) 
Appellant, 
Aver gus 

oe Gurain ( Defendant ) Responder 

Baboos Dwarkanath Mitter, Kishen Sueca 


- AMookerjee, ind alee Prosunno Dutefor 
GEESS VW 


+ 
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‘Somonodacas extend to 
are declared to be heirs on failure of Sopindahs 


or kindred connected by funeral oblations, 
such as the‘ paternal grandmother, 
paternal grandfather, the uncles and their 
sons and, on failure of that line, the paternal 
great-grandmother, great-grandfather, his 
sons, and theis issues inherit. And in the 
next verse, it is laid down that, if there be 
none such, the*succession devolves on Somo- 
nodacas, or kindred , connected by libations 
of water, and goes on to point.out that Sopin- 
dahs cease with the seventh person, while the 
the fourteenth 
ree. Inthe next chapter, again, cognates 
and Semonadacas, and those cognates are spe- 
when the particylar relation is not specially 


cluded from inheritance, a sister’s son was. 

excludéd in the decisions above quoted ;, and 

on the same ground, in, the case of Jlias 

Koenwar versus Agund Roy (Select Re- 

ports, Sudder Dewanny Adawlut, Volume 
d 


V 


the 


cially enumgrated. Acting upon the rule that, 


enumerated as one of the heirs, he is ex= ` 


4 
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III, page 37) a brother’s daughter’s son Wes 


e excluded. . Soa KR 
‘On the other hand, it was shewn, for the 
appellafit, that the right of a‘brother’s grand- 
son to succeed Loan estate uuder the Mitak- 
shara Law as a Sopindah was virtually upheld 
both in the Sudder Dewanny Adawlut and 
by the Lords of Her Majesty’s Privy Council 
in the case of Gunga Dutt Jha, and on his 
death, Rutcheepat Dutt Jha, versus Rajen-. 
dro Narain Roy and others, reported at 
page 11, Volume II, Gudder Dewanny Adaw- 
lut Select Reports ; and at pages 132 to 168, 
Volume II, Moore’s Indian Appeals for 18389. 
In That case, the right of a descendant ia the 
paternal line in the sixth degree to succeed 
as a Sopindah was held to be preferentifl éo 


the right ofa cognate. It is admitted that 


this ease was governed by the Mithila Law 
"and: itis urged for respondent that ‘there 
is some distinction on this point, between 
the Mitakshara and Mithila Laws. Ags re- 
spects the Commentary on the Mitakshara 
Law, the passages above alluded to a8 hav- 
ing ‘been quoted by the opposite side are 
referred to as’ clearly shewing that all the 
, different heirs are not ‘enumerated, and 
that there are heirs which are ngt there 
enumerated; =~ ou 
It is not’ quite clear to what extent the 
learned Judges who decided the appeals of 
Sona Daee and of Government versus 
Gridharee Lal- Roy would have carried the 
principle which they then laid down, that 
the enumeration of heirs by the Commenta- 
tors on the Mitakshara translated by Sir 
H. Colebrooke was exhaustive. The question 
before them related specially to one particu- 
lar description of heirs, viz. the cognates or 
Bundhoos, who are specially treated of in 
Section 6 of the Commentary Looking to 
the wording of that Section, which is pecu- 
liar, and in which the quoted words of the 
law itself do not include all such persons as 
heirs who would be heirs under the Com- 
mentator’s view of the Jaw, and looking also 
to verse.14, Section 1, Chapter I, and to 
verse 2, Section 1, Chapter II, the Judggs 
in both cases came to the conclusion that 
thé enumeration of heirs as laid. dof in 
this standard authority was exhaystive to the 
extent of excluding the sister’s son: and it 
may be inferred thence that they would 
exclude any Sopindsh or cognate, who was 
not distinctly mentioned either in Chtpter 5 
or Chapter 6. If that was ‘their view, itis 
said by appellant to be opposed to the .wew 
ofthe Hindoo Law laid down by the Sudder 
Dewangy, Adawlut and the Lords of Her 
D 


KE? 
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Majesty’s Privy Council in the case of 
Gunga: Dutt Jha. There is no such difference 





in the * wording of the Mithila and the — 


Mitakshara Law as would include a descend- 
ant in the sixth degree from a paternal 
ancestor, also in the sixth degree from the 
deceased, in the one Law more than the other. 
The Sepindah declaréd ‘entitled to the estate 


in thet case held that degree of affinity to sam. 


the deceased, and his claim as rr Sopindah ” 
was held to be good over that of an admitted- 
cognate. Thereis no distinct enumeration 
of such an heir in Section 5 of the Comment- 
ary, a 
succeed, the claim of the plaintiffin that 
case,‘as’an enumerated cognate; would have 
been superior to that of the defendant who 
was an unenumerated Sopiagah. But the 
decision went in his favor op the ground 
that he was a Sopindah egtitled to inherit 
before, the cognate. R 

At may be, however, that,though the learntd 
Judges considered that the enumeration 
of cognafes in the Commentary was exhaus- 


tive, they might not also consider the enw ` 


meration of Sofindah tobe exhaustive; or 


it may be that they might consider that the « 


words ‘‘ brother’s*sons-” in verse 7, Section 4, 
would include brother’s grandsons and all 
lineal descendants in the male line who could 
could offer funeral-ipblations, and that the 
words ‘euncles and their sons,” and “ grêat- 
grandfather, his sohs, and their issue,” in 
the 4th and 5th verses of Section 5 also in- 


cluded all such descendants in the male ` 


line who could offer funeral oblations. Can 
this extended meaning be given to'the words 
* sons” and “issue”? - The learned: Judge 
Mr. H. B. Harington, in the course of his 
elaborate cpinion on the Hindeo Law quoted 
ab page 156 of the Decisions of Her Majesty's 
Privy Council in the case of Gunga Dutt 
Jha, laid down that “the term ‘putra’ or 
Son in the Mitakshara, and jts Commentary 
the Subodhini, ‘is frequently used as a gene- 
ric term for male*issue or descendant, and 
must be so construed in sevttal parts of the 
Mitakshpra, or the grandson as well as 
the great-grandson would be excluded from 
the immediate succession, though acknow 
ledged in every system of Hindoo Law to 
epresent their father and deceased grand- 
ther.’ Mr. Harington goes on to giv 
s reasons, alluding “epetially to the above 
qtoted verses 4 and 5 of Section 5, and 


*pointing out that the words “sons” and 


“ ifsue” must mean generally lineal descend- 
ants in th® male line. It may be inferred 
that he would have given the same interpre- 
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and if only ` enumerated heirs can’ 
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“brother’s sons’ in 
-verse 7, Section 4 ; and if so, that, in his opi- 
nion, r brother’s grandson could succeed to 
the estate of his deceased grand-uncle ; and it 
is possible that the learned Judges who 
excluded the sister’s son, putting the same 
signification on the word “ sons,” would bald 
that brother’s sons include brother’s grand- 
SODS, and that, therefore, brother’s grandsons 
are enumerated in the category of heirs who 


tation to the words 


.can succeed, always provided that brother’s 


grandsons are kindred who can offer funeral 
oblations to the deceased, 


We are of opinion, then, that the word 
s sons”? in the Mitakshara does, as a general 
rule, include all descendants in the male 
line who can offer funeral oblations. "Ouer: 
wise, as has doen pointed out sy Mr. Har- 


ington, great-grandsons could not succeed fo, 


the estate, npisæly of their grandfather, but 
even of their father, the wealth of every 
father becoming the property of his son by 
right of his being his son (verse 8, Chapter 
I, Section 1 of the Mitakshara Confmentary). 
eOtberwise also it would be usgless for the 
Mitakshara to lay down*that Sopitdahs 
descended from the sixth degree or Somona- 


dacas from the fourteenth degree can suc-- 


` ceed, if it also laid down that this was con- 
fined to the sons or the grandsons of the 
great-grandfather in the seventh or four- 
teenth degree, as such sons and ggandsons 
could not possibly be ‘live. The words 
-“ sons” and “ issue” in verses 4 end 5, Sec- 
tion 5, Chapter 1 of the Mitakshara, must, 
we think, allude to the descendents of the 
paternal ancestor in the nearest degree who 
may be then alive up to the seventh or the 
fourteenth degree. It is to be remarked that 
not a single Somonadaca is enumerated, though 
*‘Somonadacas ara distinctly mentioned as 
able to succeed up to the fourteenth degree ; 
and only two sets of Sopindahs. The words 
“ the relations of Sopindahs ceases with the 
seventh person,” in verse 6, Secticn 5, chap- 
ter II, allude to the sevenéh degree in the, 
ascending line, fe is clear from all the gom- 
ments on the law quoted in Gunga Dutt 
Jha’s case before the Privy Council. 


It is by no means inconsistent with this 
view that a brother’s daughter’s son has been 
held unable to succeed. A brother’s gran 
son in the male line may be among the enf- 
merated heirs under the: words “ brothefs 


sons,” even if the daughter is thereby ex- 


eluded, This decision is not, therefore, op- 
posed. to that regarding a brothers dangh- 
ter’s son. 
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tufter the brother’s son. 
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We accordingly reverse the deciston of 


(the Judge of Patna, and remand the case to 


him for disposal of the remaining issues 
which arise in it. e. 
Bayley, J—We would add that, even if a 
brother’s grandson eannot inherit in the 
direct order of succession after n brother’s 
son and before the paternal grandmother, 
it does not follow that he cannot inherit at 
all. He is mentioned by Strange as an heir 
Macnaghten seems 
toexclude him from the direct inheritance 
There are several 
Commentators on the Mitakshara Law, who, 
however, hold a different opinion. However 
this may be, we think that, even if the 
byosher’s grandson cannot succeed after the 
brother’s son, still that he can succeed gene- 
rally as a Sopindah or one of the kindred who 


tan offer funeral rites tothe deceased. In 


this case, one brother’s grandson has obtained 
possession of the whole estate,— another sues 
him to obtain possession of his share of it. 
There is no nearer heir to the estate. The 
sole question is whether, under any circum- 
stances, in default of all heirs, a brother’s 
grandson can succeed. We thiuk that he ` 


can, 
o ite 


The 1éth August 1866. 
Present : 
The Hon’ble H. V. Bayley and Shumboo- 
nath Pundit, Judges. 


Ancestral property—Section 260 
Act VELIZ of 1859. 


Special Appeals from a decision passed by 
the Judge of Purneah, dated the 16ih 
March 1866, affirming a decision passed 
by the Sudder Ameen of that District, 
dated the 14th September 1865, 


Case No. 1268 of 1866, 
Achumbeet Roy (Defendant) Appellant, 
VErSUS 
Sulabué Roy (Plaintiff) Respondent. 


Žr. R. T. Allan and Baboo Juggodanund 
+ Mookerjee for Appellant. 


Baboos Oneokool Chunder Mookerjee and 
Dwarkhanathk Litter for Respondent. ` 


Case No. 1525 of 1866. 
Safabtt Roy (Plaintiff) Appellant, 
VE SU Sa 


*Achumbeet Roy and others (Plaintiffs), 
Respondents, 
¥ 


% 
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Babo8s Onookool Chunder- Mookerjee and, 
Dwarkanath Mitter for Appellant.. 


' Mr. R. T. Allan and Baboos Juggoda- 


nun Mookerjee and Taruckhnath Sein 
for Respondents. _ - 


Snit for possession of certain property alleged by 
plaintiff to be joint but which defendant pleads to. be 
self-acquired. HELD that, if any portion of ancestral 
property is found to be in the plaintiff’s possession 
before the death of a third party, the defendant's allega- 
tion that the third party had virtually abandoned hi: 
rights in his own property aud divided it among his heirs, 
and that consequently properties: in dispute, though 
acquired prior to a partition, were not brought in to De 
partitioned by. reason of being self-acquired by the de- 
fendant, would become greatly confirmed whether the 
partition was effected by the deed produced by the de- 
fendant, or otherwise. Section 260 Act VIITef 1859 
is not applicable to such a case. 


PLAINTIFF sued for possession of his Share 
of two properties, stating them to be jointe 
and the defendant pleaded that both of them 
were self-acquired, and so not divisible. ` 4 

The Court of first instance gave a decree 
to the plaintiff for the share of one of these 
properties, and awarded the second entirely 
to the defendant,.on the ground that ët was 


acquired without the -intervention of joint | 


funds, and was 
defendant. 


Both parties appealed to the Lowar Appel- 
Inte Court, and there the order of the first 
Court’ was upheld.” 

Upon this, both parties have appealed to 
the High Court. 


Having fully considered the pleadings and 
decisions of the Lower Courts, and the argu- 
ments of the pleaders below and here, we think 
that it is clear that the Lower Appellate. 
Court has not taken any notice of a tuk-- 
seemnamah filed by the defendant which 
was found by the Court of first instance not 
proved ; but the reasons given in the decision 
of the first Court on the merits is not al- 


separate property of the 


. together satisfactory. e 


We think that the case should be remanded 
to the Court of first instance for re-trial of 
the whole case’; that it should try the ques- 
tion of the tukseemnamah and its effects, 
and other issues arising, out of (e avgr- 
ments of the defendants.as to that deed ; 
that it should, even if the defendant. fail 


to make out the genuineness of that deed, |. 


try to investigate whether fhere was really 
any partition of any moveablé or immove- 
able property between ‘the parties at the 
time of the tukseemnamah, or at &my time 
before or after ; and if so, and of: what pro- 
perties, whether the lands alleged to gave 
been allotted to the plaintiff are in his pos- 
ger or in existence ; and if in his posses- 

$ * 

+4 


dé 


‘THE WEEKLY - 


REPORTER. Rulings. 161 
Sion, what are ‘lis averments and proofs 
regarding its acquisition. 
_ We think that, if any portion of admitted 
or proved ancestral property is found to be 
in the possession of the plaintiff from a time 
anterior to the death of Mahatab, the - alle- 
gation of the defendant that Mahatab Roy 
had virtually abandoned his rights in his owu 
property, and that the same was then divided 
among his heirs, and that, consequently, pro- 
perties in dispute, though acquired prior 
to the said partition, were not brought in. to 
be partitioned by reason of being self- 
acfuired property of the defendant, would 
become greatly confirmed, whether the par- 
tition Was effected by the deed produced by 
the defendant, or otherwise. If, on the 
contrary, the deed is not prowgd, and the an- 
cestral property alleged. to have been allotted 
to the plaintiff is proved nat to be in exist- 
ence or self-acquired as between the plaint- 
iff and his brother the ancestor of the 
defendant, the case of the defendant would 
be materially disproved. 

With regard to the two properties in dis; ` 
putt, proof should be taken from both par- 
ties to establish their respective allegations. 
_ It is clear (bat Section 260 of Act VIII 
pf 1859 does not apply to the claim of the 
‘plaintiff with regard to his claim to the one 
property not purchased in auction in the 
name of a third person or other-to which the 
Section is pleaded*by the defendant. 

Case remanded accordingly. 
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- The 16th August 1866. . 
Present: 


The Hon’ble H. V, Bagley au G. Campbell, 
Judges, ` i i 


Attachment in execudtion—Limita- 
f tion. 
a č OW 
Cases Nos. 1320 and 1321 of 1866. 


Special ` Appeals from a dggision passed by 
the Judge of Paina, dated the 14th 
Apr 18§6, reversing a decision passed 

` by the Principal Sudder Ameen of that 
District, dated the 27th May 1865. 

Achumbeet Lal and another (Plaintiffs 

-7 ` Appellants, . ° 
versus 
Radha Kishen and others (Defendants) 
` Respondents. - . 3 

Doyne and C.: Gregory fo 

Appellants. 


e e $ H 


Messrs. dè. V. 
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Moulvee Syud Murhumut Hossein for 
Respondents. ° 

In execution of a decree against A and B, property 
belonging to C who made himself liable for d’s debts, 
cannot be attached if it has been held ty D for 21 years 
under a sale from C. 

Tue creditor, under a decree against 
Ameerooddeen and- Miriam, attached the 
property of Moradun, a sister cf Amegrood- 
deen, alleging that, under a subsequent ar- 
rangement, she became liable for her share of 
the debts. Be this as if, may, we think that, 
as respects the present plaintiffs who have 
held the property for 21 years under a ole 
by Moradun, the property cannot be made 
liable. The Judge’s decision seems to be 
entirely wrong. He distinctly records that, 
though collusign was alleged, it was not 
argued before‘him ; yet he treats plaintiffs’ 
possession for 21 years as wholly immaterial. 
It seems very @Oubtful indeed whether Mora- 
dyn could have been made liable under the 
decree in which she was not included; and 
if she sold to a bond fide purchasér for 
_ value, he would not be liable, no attachment 
dP this property being foupd by the Judge, 
Atany rate, whatever the previous liabi- 
- lity, plaintiffs, having held for 21 years, are 
now protected by limitation 

The appeal is decreed with costs, and 
plaintiffs will recover the property. 

rere 


The 16th Augugt 1865. * 
Present : 


The Hon’ble H. V. Bayley and G. Campbell, 
Judges. 


Alluvial Land—Pleading. 
Case No. 1343 of (866. 
Special Appéal from a decision passed by 
the Principal’ Sudder Ameen of Raj- 
shahye, dated the 21st February 1866 re- 
versing a decision passed by the Moon- 
siff of that Dastrict, dated the 15th July 
1865. . 
Oodo Puramapjck (Plaintiff) Appellang, 
VETSUS = 
Mr. James Simson and others (Defendants) 
Respondents. 
Baboos Anund Chunder Ghossal and 
, Upprokash Chunder  Mookerjee fo 
Appellant. P dë 
Messrs. R. T. Allan and J. S. Rochfort f 
Respondents. 


The mere omission of a defendant, on first starting this 
case, to specify the lands in dispute as am accretion, 
does not affect his right to them, when the fact of their 
being an accretion comes out in the course of the case, 

LV 


Dee gist of this special appeal, cleared 
rom vague repetition and verbiage used in 
the petitien, is that, ag the special respondents 
never claimed the land in dispute Bag ean 
aceretion, no land of that description ought 
to have been decreéd to them; and that 
right to hold aecretions could only be allow- 
ed beneficially to attach to parties in the 
position of special respondents, viz. subordi- 
nate holders under the zemindar, when it 
could be shewn that the tenure was clearly 
gn2 containing those rights of occupancy 
which might carry such privileges ; while 
in this case this fact was not shewn. 

Platntiifs (special appellants} claimed ‘the 
lands in suit aa included in their pottahs 
Dan the zemindar. Defendants (special 

*respondents) claimed the Jand as belonging 
tp the jote of Ali Puramanick, through , 
whom they derived. 


The Lower Appellate Court finds as a 
fact on the third issue that the lands in dispute 
did belong, as plaintiffs alleged, to the jote 
of Ali Puramanick. 


Asamere matter of technicality, speci- 
fication of the whole or part being claimed 
by right of accretion, may not have been 
originally the drift of defendant’s pleading, 
but the fact of accretion being the character 
of the land was found as the case proceed- 
ed; and we do not see why, under such cir- 
cumstances, the land, if found as a fact (as it 
was found) to be, as defendants allege, theirs, 
as part of Ali Puramanick’s jote, should 
not be awarded to defendants only because 
they did not specify their rights to be by 
accretion on their first starting of their 
case. 


On the point of the right to accretion not 
being with sych under-tenants as special 
respondents are, we do not see that this was 
anywhere pleafled below. The special re- 
spondents termed their tenure to be Kaeemee, 
i. e. of a permanent and transferable cha- 
racter. The special appellants on this, no- 
where, by motion, petition, or otherwise, seem 
to have traversed this plea’ It may then, by 
all rules of legal practice, be fairly consi- 
dered eto. be an undenied fact that defend- 
ants’ tenure was of the character which 
they represénted it to be; and in that case, 
the right of occupancy of the accretion 
found to be in their tenure would attach to 
them. d" 


This being our view of the case, we see 
no 1@ason to interfere with the decision of 
the Court below, and dismiss this special 
appeal with costs. e 


E: 
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, been sold in execution, a party is bound to exercise all 


. _ As security for the loan, the 
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he 16th August 1866. 
‘Present: - . 


The Hon’ble J. P. Norman and W. S. ` 
S Seton-Karr, Judges. Ee 


D 


&stoppel (IMfis-statement) —Sale in 
S execution of decree, - 


Regular Appeals from a decision passed by 
the Principal Sudder Ameen of Bhaugul- 
spore, dated the 29th December 1865. 
Case No. 117 of 1866. | - 
Baboo Roopun Singh (Defendant) 
Appellant, 
l = wersus e. 
Baboo Ughorenath Suhae and others 
(Plaintifis) Respondents. i 
Baboo Romesh Chunder Miiter for 
Appellant. - 0 


Mr. R. T. Allan, -Moonshee Ameer Ali 
Khan Bahadoor, and Baboo Mohesh 
Chundér Chowdhry for Respondents. 


Case No. 118 of 1666. j 
Baboo Girwar Narain Singh (Defendant) 
` Appellant, l E 
versus 
Baboo Roghonnatli, Suhae and others -° 
(Plaintitisy. Respondents, 
` Baboos Unnoda Pershad Banerjee and 
Dwarkanath Mitter for Appellant. 


Mr. R. T. Allan, Moonshee Ameer Ali 
Khan Bahadoor, and Baboo Mohesh 
Ohunder Chowdhry for Respoudents, 
There must be some intentional mis-statement and 


consequential prejudice before proof of the real state 
of things can- be shut out. As purchaser of what had 


due caution. 


Turse two appeals arise out of a suit 
on a boud brought by the plhintiff aguinst 
three defendants,—-the two appellants before 
us, and a third person Lulleet Singh. 

The facts are as follows: The plaintiff 
lent the sum., of 4,601 rupees on a bond 
signed by Roopun. Singh, the appellant in 
No. 117, and dated the 11th of November 
1859. . The person who "really took thè 
money lent on the bond is, the plaintiff states, 
Lalleet Singh, and the Lower Court has found 
on thé evidence that Lulleet Geh was the. 
person who actually borrowefl the money. ` 

` Lulleet Singh, who was cited as a witness, 
never appeared in the Court below, qnd he. 
has not appealed to this Court. ` - 
mouzah_ of 
Pooranee, which stood in the name eof 
Robpun Singh, was mortgaged. 

H l i 
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A few days after the bond was signed, 
the defendant Lulleet Narain executed a 
deed of-sale of another mouzah named 
Ticree, which stood, not in the name of 
Rogpun Singh, but in his own, in favor 
of the plaintiff for 12,000 rupees. The 
plaintiff, being unable to obtain possession of 
his purchase, sued for possession, and in that 
enee the plaintiff stated that the bond for 


which Mouza Pooranee was hypothecated 


had been given up in part-payment of the 
consideration-money for Titrée‘and returned 
to the defendant. This, however, was not 
The Court 


part-payment, and consequently no deduc- 
tion from -the purchase-money was allowed. 
The purchaser, plaintiff in both these . cases, 
was thus held liable to pay the full sum for 
his purchase of: 12,000 rupees. © This. 
was ou the 25th of April 1864, and the 
plaintiff, has now brought this suit for the 
full amount of principal and interest. due on 
the bond of November 1859. +. 
As we have already said, Lulleet Singh; 
is n6t before us, and the main contention 
with which we have to deal is that raised 
by Girwar ‘Singh, the defendant, who pur- 
chased the Mouzah Pooranee, on the 14th 
of October 1863, from a decree-holder, one 
Toree Ram, who had had the same put up to 
sale in execution a Tew days previously, or 
on the Sth of October 1863. . ` 


The arguments used by the- pleader.in 
appeal. for -Girwar Singh are mainly those 
used in the Lower‘Court, viz. that the 
plaintiff -Roghoonath had induced the ap- 
pellant to -become the purchaser of Pooranee, 
by stating that the bond debt for which Poo- 
ranee was hypothecated* had beèn cancelled,, 
and that, relying on this statement formally 
made in Court, the defendante had purchased 
the property for valuable consideration and 
had acquired a good title. 


. We think that the law on this question 
has been quite correctly lai! down by the 
Lower Court. The Principal Sudder Ameen | 
finds that, ins the previous suit decided on 
the 25th of April 1862, there was no enquiry 


jas to the gepuineness of the bond. ‘The 


only question was, whether, it was given 

in part-payment of. the consideration= 

ney for the. purépas® of Titree. He ` 
alto rules correctly that there was no frau- 
(iuient or designed misrepresentation on the 
plaintiff’s part, and that, when he made the 
statement, relied on, -he ‘thought that’ "he 
then had no lien on Pooranee, The deci 


164 . Civil 


THE WEEKLY REPORTER. 


Rulings. [Vol VI. ` 





sion of the Court entirely altered that state | Baboos Sreenath Banerjee and Chander 


of things. i 

‘The law applicable to such cases, we take 
to be this, that there must be some inten- 
tional mis-statement and consequential preju- 
dice, before proof of the real state of things 
can be sput out. Now, there was no de- 
ljberate or wilful mis-statement of the. plaint- 
iff which could or ought to affect the de- 
fendant, appellant. 

As purchaser of what had just been sold 
at a sale, in execution, the defendant was 
bound to exercise all due caution, and he 
musthave known that he was purchasing 
what had been, and still was, the subject of 
controversy in a litigated suit. : S 

Our judgment on this point is quite in 
conformity wifh that of the Principal Sudder 
Ameen ; and we cannot hold that Mouzah 
Pooranee is not still liable to the lien of 
the bond fot which it was hypothecated, 
et that Girwar Narain has purchased it 
free from encumbrance. 

In this view, the appeal of Girwar ° Singh 

ust be dismissed with costs. - 

As regards the separate appeal of Roepu 
Siugh, in which the main fect of the bond 
is not disputed, we have oply to say, in ex- 
planation of the order of the Lower Court, 
that the plaintiff must get his costs agains 
Roopun Singh in both Courts, and that 
Roopun Singh is liable Tor the same person- 
ally, and that the decree for the bond will 
be executed on the mouzah of Pooranee 
for the amount due on the bond, and the 
costs in this suit against Girwar Narain 
Singh. Girwar Singh can, of course, if he 
thinks fit, pay off the lien on Pooranee and 
retain bis purchase. 

Both appeals are dismissed with costs. e 


The 16th August 1866. 
R Present: 


The Hon’ble J.P. Norman and W. S. Seton- 
Karr, Judges. 


Salesin exegution of decrees—Sec- 


tion 248 Act VIII of 1859. ° 
Case No. 1868 of 1866. * 
Special Appeal from a decision passed by 
the Principal Sudder Amgen of Dacca, 
dated the 28th Eebruary 1866, reversin 
* a decision passed by the Moonsiff’ of tht 
District, dated the @\st August 1865. 
Hurish Chunder Roy (Defendant) Appellaft, 
VETSUS S 
Brojo Soondur Mojoomdar (Pleintiff) 
Respondent. 


Madhub Ghose for Appellant. 


Baboos Kalee Mehun Doss and Lulet 
Chunder Sein for Respondent. ° 


There is nothing in Section 248- Act VIII of 1859 
which restricts claims under it to titles derived from 
the judgment-debtor or out of the estate. It com- 
prises all claims or objections to the sale of lands in 
execution of decrees, 


, Turis is a suit by the plaintiff who claims 


, 8 annas of Talook Nursingpore Mojoomdar, - 


alleging that the defendants had obtained a 
ecree for a kubooleut against him under 
Act X of 1959. 

The defendant alleges that the sui? is 
batred under Section 246 of Act VIII of 
1859 and Clause 5 Section 1 of Act XIV 
of 1859. 

It appears that Talook Nursingpore Mo- 
joomdar was attached in execution of a 
decree of the Civil Court in 1860, upon 
which the now plaintiff intervened under 
Section 246. He alleged that, out of 8 
anna? taken as 16 annas in Talook Nursing- 
pore Mojoomdar, 10 annas were his ancestral 
and purchased property, and 6 annas had 
been given to him in pursuance of a vow ; 
that thig property had been attached on the 
alfegation that it belonged to the debtor, and 
that his, the now plaintiff's, rights were 
lotted for sale. The Principal Sudder 
Ameen disallowed the claim. 

It is admitted that the Principal Sudder 
Ameen’s order was wrong, and, in fact, pro- 
ceeded on a mistake as to the effect of the 
disallowance of a claim to another talook 
by the now plaintiff in 1853. 

The defendant is the purchaser at the 
sale which took place after this disallowance 
of the plaintiffs claim. 

The Moonsiff, Baboo Huro Chunder Doss, 
held that the suit was barred by limitation ; 
but his decision was reversed by the Prin- 
cipal Sudder Ameen. 

The defendant appeals. 

We think that the decision of the’ first 
Court was right, and that the suit is barred. 
The respondent’s vakeel contended that the 
ofder disallowing*the claim was only final 
ss to, that part of the property, viz. the 
6 annas given in pursuance of a vow which 
the claimaft alleged he had obtained by 
gift from the exécution-debtor. But we see 
no reason for making any distinction between 
the seytrat parcels claimed. There is no- 
thing in Section 248 which restricts claims 
to be made under it to titles derived from 
the judgment-debtor or out of the estate, 


LI comprises all claims or objections to~the 
Lé 
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one to set aside a deed of sale and obtain 
possession of property; but it appears that, 
in realify, a prior decree for the property had 
been obtained on the deed of sale against 
plaintiff's guardian. A suit to obtain re-pos- 
session will not lie. within 12 years of dis- 
possession. The suit can only be brought 
tò set aside the prior dqcree on the ground 
of fraud, and the limitation is 6 years. The 
present suit is more than 6 yers from the 
decree, and can oniy-be brought on the 
ground that plaintif’s father and guardian 
have been by fraud kept-from all Knowledge 
of, the transactions impugned till a time 
within 6 years of suit, so as to give plaint- 


sale ef lands attached in execution of decrees, 
If the decision, of the Principal Suddep 
Ameen was wrong, there was then greater- 
reason, why the ‘now plaintiff, wifo had full 
knowledge of the facts, should have brought 
his suit at once and without delay, Pur- 
chasers at sales in execution of. decrees have 
little “or no means of knowing whether the 
claims of objectors are well founded or not. 

The decision of the Lower Appellate Court 
is reversed, and the suit dismissed with costs 
and interest. — 














> 
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The 17th August 1866, S iff the benefit of Section 9 Act XIV of 

2 e l A 1859. If plaintif can prove this, the suit 

resent : ° | will lie, but, after the lapse of so long a time, 

The Hon'ble F. B. Kemp and G. Campbell, | it will be for him to prove suðh a caso satis, 
Judges. factorily and clearly. 

As the Lower Courts have misunderstood 


the law and the matters in dispute between 
the parties, we will give plaintiff an oppor- 
tunitp of amending his plaint, and accord- 
ingly remand the case to the first Court, with 
the direction that if, within a reasonable time, 
plaintiff so amerfds his plaint as to make his 
suit on the face of the plaint within time, 
plaintiff shall have an opportunity of proving 
his case, and the suit be tried de novo. 


Limitation—Suit for possession. 
“ Gase No. 1086 of 1866. 4 


Special Appeal from a decision passed by 
the Principal Sudder Ameen of Sarun, 
dated the 5th January 1866, reversing a 
decision” passed -by the Suddér Ameen of 
that District, datedt he 23rd March 1865. 





TE Et Koonwur (one of the 
Defendants) Appellant, 


The i7th August 1866. 
versus gë 


Present: : 


Baboo Roop Narain Singh and others 


(Plaintiffs) Respondents. Wa 
- _ The Hon’ble H. V. Bayley and G. Camp- 


bell, Judges. = 


eo 
Alluvial Land — Settlemént — Agree- 
ment. ` 


Case No. 92 of 1866. 


Mr. R. T. Allan and Baboos Dwarkanath 
Mitter and Unnoda Pershad Banerjee for 
Appellants. 


Mr: J: Coryton and Baboo Sreenath Doss | 
for Respondents, 


Ki 


A suit to obtain re- possession of property ‘by satan 
aside a prior decree for the same property, must be 
brought within 6 years, 


Tue Principal Sudder Ameen i is ` clearly } 
wholly in-error on the point of limitatich, 


Regular Appeal TOM a decision passed by 
the Judge of Tipperah, dated the 18th 
EE 1865. 


Brindabun*Doss and others (Defendants) 


since the suit, according to his own showing 
(and he impr -operly assumes that the plaint- . App granes, 
if did not altain his majority tfll the day dona ' 


` that he applied for a certificate), was brought 
more than three years after plaintiff's major- 
ity. That being so, plaintiff was*entjtled to 


no deduction on account of minority. The 
question of limitation has been tried altoge- "Bagoos Chunder Madhub Ghose, Romesh 


ther on a wrong issue. The plaint is Chundg Mitter, and Sreenath Bane jes 
faking, and obscure. The case is treated as| for EES dÉ De 
! = ; f ý x j è a 


Jugodessuree Chotydhrain and others 
(Plaintiffs) Respondents, 


a $ 
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Baboo Kishen Succa Mookerjee for 
Respondents. 


Suit laid at Rupees 26,304-12-2. 


In one character the defendants claimed the whole 
+6 annas of certain churs as former proprietors; in ano- 
ther, as arrgars of a small share of another hostile estate. 
In the former character they entered into an agreement 
with the plaintiff that, if he, at his own expénse and 
trouble, obtained a settlement of the churs for them, they 
would assign a4 annas share of themtohim, After some 
time the Reventia Authorities finally decided against 
the defendant’s claim in the former character, but made 
a settlement with them in the latter capacity, Plaintiff 
now sues for his share under the agreement, 

Herp that as the basis of thit agreement was the 
establishment of the first right, and as that right had 


failed, the plaiutiff was not entitled to take from the; 


defendants anything of that which they 201d ia virtue of 
their second right. 


Tus case igeconnected with Regular Ap- 


peals Nos. 94, 95, 96, 97, 98, and 170 of 
1861, decided hy thie Court on 30th June 


1863. 
e There was but one case in the Court below, 


and the several defendants separately appeal- | 
jat hif 


ed in the former and present appeats. 
e The action was brought by the plaintiffs, 


claiming under the old proprietor of the estate | 


of Joogdeah, against the present proprietors, 
for certain shares in the ghurs aattched to 
the estate. 


shares in the estate, and so far his suit was 
dismissed. : 

The present appeal ig by some of the old 
proprietors who also retain certain shares in 
the present estate at the present day, and who 


are in fact admitted to be the grantors under. 
whom plaintiffs claim. They did not appeal’ 
in the first instance, the fact, we may gather, 


being that the decision of the Court below, 
as it.stood, wpuld have gone to establish tke 
‘present appellants’ claim to the whole of the 
churs, less the share granted to the pleintiffs. 
That decision hfiving been reversed by this 
Court, they have been specially admitted to 
appeal after time, their position being wholly 
altered by that reversal, 
plaintiffs claimeon the ground thai their 
grant to him was conditional on his obtaining 
for them the settlement of the whol® of the 
churs. If the decision of the Court below 
had stood, the object would have been in 
fact attained. The final decision being, 
however, the other way, the object for whi 

appellants ceded te plgintiff'a share in thar 
rights, has wholly failed. The question, the, 
is whether plaintiff and the appellants havifig 
failed to establish their exclusive right to the 
churs, plaintiff can now, under the terms of his 
agreement, maintain the decision of the Court 
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The former decision disposed of 
his claim as against the new purchasers of 


They resisted, 
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below so far as the deeree gives bim a 
share of appellants’ rights in the chure 
held by them as present co-proprietors of 
Jocedeah.* 


e 

Our former decision explains the case ns 
between the old and present proprietors of 
Joogdeah claiming the churs; the one in re- 
spect of former ownership before the settle- 


ment of the estate, the other in réspect 


of present ownership. We have now to 
deal with the effect of the agreement 
between the present appellants and the 
ptaintiff. 

The agreement recites what was the old 
propexty of the appellants in the sitesin dfs- 
pute ; the diluviation and re-formation of the 
land§ appellants’ efforts to establish an ex- 


clusive title and obtain settlement; the ex- 


baustion of their resources ; and goes on to 
(e SE 

assign to plaintiff a 4 annas share out of the 
whole 16 annas of the churs, with the con- 
dition that plaintiff should, as the considera- 
tion, obtain the settlement for the appellants 
own expense and labor; and on 
geting settlement, should cause his own 


name to be registered as a 4 annas share- 
holder. 


After. this agreement, fresh application 
for a settlement was. made by plaintiff and 
appellants, and during many years the claim 
experienced a great variety of fortune. A 
settlement was not actually obtained, but the 
title of appellants to it was at one time recog- 
nised, and plaintiff was put in charge oa 
Surburakar. For want of a final decision, 
however, appellants could not obtain sub- 
stantial profits. The malikanah was kept in 
deposit, and an order was passed that it 
should not be paid till the claimants agreed 
among themselves. The appellants had re- 
sisted plaintiffs claim ; but under this pres- 
sure, they eventually executed documents 
admitting it, afd at last the malikanah was 
paid to appellants and plaintiff according to 
their respective shares under an indemnity 
bond. But in 1857, the Revenue Authori- 
ties finally decided against the exclusive 
cigim of the old proprietors (with plaintiff) 
to the churs, and made ‘the settlement 
with the present proprietors of Joogdeah, 
shutting out plaintiff altogether. Thereupon 
plaintiff brought the present action for his 


full 4 annas share of the churs: under the- 


grant of the old proprietors, together with 
anochew’share in right of purchase from one 
of them. 


#ppellant’s vakeel has before us princi- 
pally argued that plaintiff failed to exeretse 
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due diligence to obtain settlement-in accord . The 17th August 1866, 

ance with the conditions of the grant; that, | e _ 7 "e 

after a first application, he took no further SÉ _ Present: 


steps #o get a settlement for them, but left : 

EN to fight their own battle, and, in fact, | Tbe Bop bied. P. Norman and W. S. Seton- 
rather opposed them iñ their applications for Karr, Judges. 

settlement, preferring to continue the arrange- | e. Se wë 

ment ae which he. acted as rears e EECHER S 
The agreement, it is pleaded, is therefore " Case No. 1184. of 1866. 

- void. We think, however, that, whether or S 

not the facts be as alleged by appellants, all | Special Appeal from a decision passed by 
plaintiffs laches have been condoned by (bei the Officiating Principal Sudder Ameen 
subsequent documents under which the ap- of East Burdwan, dated the 27th January 
pellants admitted his claim, and in fact. put - {866, reversing a decision passed by the 
‘hifa in possession by receipt of malileanah. Sudder Ameen of that District, dated the 
' If the common right of appellants and plaint- Oth August 1865. 


iff, thus obtiined, had held good, we fave 
no doubt-that plaintiff must have had hisq Onoop Chunder Paul and othewg (Defendants) 















share ander the agreement. We think thag Appellants, 

the appellants’ true ground is that, the title ý 

under which plaintiff claims having wholly al 

failed, and the state of things contem plated) Pkkowree Singh and ‘others (Plaintiffs) E 
by the agreement not having come to pass, S _ Respondents. 

plaintiff cannot claim from appellants that |. ý 

which they hold on a wholly different title. Baboo Romesh Chunder Mitter for e 
The agreement recited the claim of appellants, Appellants. 


as former owners, to the whole 16 annas of 
the churs as a separate estate from the Die: 
sent mehal Joogdeah, and assigned to him 4 
annas of those churs, to be received as soon 
as their title was established. That title 
having wholly failed, appellants have only a 
small share in the churs, and not on the title 
contemplated by the agreement, but as pro- 
prietors of a small share of Joogdeah,—a 
right which no one disputed, and which they 
would have had quite independent of the 
obligations contemplated by the agreement, 
Appellants. had, as it were, two characters. 

Tu one, they claimed the whole 16 annas of 
the churs as their estate; in the other, they 
had a small share in the, as it were, hostile 
estate of Joogdeah. Their *object was to 
establish their. Jirst right, to the defeat of the 
second right, in which they had only a smaller 
interest in common with their opponents. 

They gave plaintiff a share in thot Arst right 
to enlist him on their side, and- which w 

. to be fructuous only when the right should 
be established. We think that, ande this 
agreement, plaintiff has no right to take from 
the appellants anything of that ‘which they. 
hold in virtue of their second right, which | 
was one not contemplated by the parties, ex- 
cept in so far as the object of their *glliance | 

was ‘to defeat it. 


- We therefore reverse the eer of 


Baboo Obhoy Churn Bose for Respondents. 


"An application for review of judgment of a Lower. 
Court is not admissible after the limited period, merely’ 
in consequence of a decisiog of the High Court or of the 
Privy Coyncil modifying the law or practice which 
prevailed at the time when the judgment sought to be 
-reviewed was passed. 


Tors is a suit for resumption. The 
deferidant pleads a lakheraj tenure; and 
the Gudder Ameen of East Burdwan gave 
a decree in .favor of plaintiff. After the 
expiration of. Gen years aid some months, 
te defendants put in a petition of review 
which was admitted -by. a new Sudder 
Ameen.. Upon the review, the Sudder 
Ameen reversed the decision of his prede- 
cessor and dismissed-the plaintiffs suit. 
On appeal, the Principal Gudder Ameen 
weversed the desision of the first Court, 
dal the ground that theesapplication for 
review’. had been improperly admitted. 
; Against thatedecision, defendant now appeals 
-before us“ 


' We are of opinion that the Principal 
'Sudder Ameen was quiteright. The party 
'abplying for. a review did not show any 
eduse whatever for not having preferred the 
aplication within the ‘limited period. It is 
*pdrfectly true that he- suggests that, by -the 
‘dedision of .22nd-Febrdary 1865, of | a Full 
tee below, and decree the So APPEN with Bench, ane® interpretation was put upoń ` 

f wot Cour Ss the law relating to the matter decided ia 
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es Des ‘and that would be a very good reason | the plaintiff under a higher and better” title 


“r 


for preferring the application at the present 
Hie, ‘But it is nota reason for not ‘having 


preferred the application in proper time. 
. tis neither consistent with the law nor reg- 
- son: that questions which have been long ago 
 . finally decided by competent tribunals are 


to be re-opened at any period of times how- 
ever remote, in consequence of a decision 
either in this Court or in the Pri ivy Council 
which is supposed to modify the law or 
practice which prevailed at the time of such 
decisions, 

' We’think the judgment‘of the Principal 
Sudder Ameen is perfectly right, that the 
Sudder Ameen had no jurisciction’ under 
Section 377 to receive the application for 


` review ; and we therefore dismiss the appeal | e 


with DC 


We find thgt our decision is in accordance | 


with one of Mr. Justice’ Campbell and 
Mt. Justice Glover, of the 18th January 
1864, 8 


” 
' 
LI 7 ` 
r 


The 21st August 1865. ie 
Present ie. 


The Hon’ble H..V. Bayley and Shumboo- 
nath Pundit, Judges. 


` Right of ocoupancys-Sub-terfant. 
Case No. 1468 of 1866. 


Special Appeal from a decision EN by 
Mr. S. Wright, Principal Sudder Ameen, 
of Dinagepore, dated the 9th January 
- 1866; affirming a decision passed b 
` Moulvie Abdool „Wajid, Moonsiff of 
~ Rajarampore, dated 11th December 1865. 
Ketal Gain ahd others ( Defendarits) 


Appellants, 


VETSUB o 
Nadur Mistree (Plaintiff) Respondent. 
` 2 
Baboo Anund Gopal Paleet for’ Appellants. 


-* Baboo Debendur Naraine Bose for ` 


Respondent. 


A sub- tenant of a culivathg ryot cannot scaig 
right of occupancy. . j 


Tar special appellant argues that the Low 
‘Appellate. Court bas not enquired into the. 
-nature'of the tenure of the opposil® party ; 


"that, if it- be found that the same is held by. 


EE) 


than by mere right of occupancy, the special 


“appellant,. though a sub-tenant, will be 


entitled to plead that he has, by 12 gears’. 


E acquired a right to continue to 


coupy. 
We find that it is established as a fact, in 


tha opinion of the Court below, that ‘the 
lands in dispute are parts of a jote pur- 


chased by the plaintiff, and that the special : 


appellant was a sub-tenant of that jote, hold- 
ipg at will, and had before held under a 
lease for five years, on the expiry of which he 
never renewed the lense, - 

As euch a sub-tenant of a cultivating rpot , ` 


cannot acquire a right of occupancy, wen: 


| reedt the special appeal with costs. 


? The 22nd August 1866. 
Present: 


T he Hon'ble. H. V. Bayley and Shumboo- 


nath Pundit, Judges. 
 *RPleading—Flaint. 

| Case No. 1490 of 1866. 

Special Appeal from a decision passed by 
(ir. W. F. MeDonetl, Officiating Judge 
of Nuddea, dated the 24th April 1866, 
reversing a decision passed by Baboo 
Gopeenath Bose, Sudder Moonsiff of 
that District, dated the 21st July 1865. 
Woomesh Chunder Goopto (Plaintiff) 

Appellant, 


A 


VETSUS o 
Raj Narain Roy (Defendant) Respondent. 


Baboo Anund Chunder Ghossal for e, 
Appellant. 


Baboos Bungsheedhur Sein and Mohesh 
Chunder Chowdhry for Respondent. 

The Lower Cour dismissed this suit because plaintiff 
had first represented himself in his plaint as a zemindar, 
znd in a supplementary petition as a Shikmee talookdar. 
The question in the case, however, being whether the 
land in suit was land of the putnee lease, or of the sepa~ 
rate talook of defendant,—Heni that the decision of 
such a question was not affected by the status or charac- 
ter of the grantor of the putnea, 

In this case, the point urged before us in 
speciat appeal is that the Lower Appellate 
Court has erred in holding that special ap- 
pellant’s suit shpuld be dismissed, because 
he had first represented himself in ‘his plaint 
as a zemindar, and in a supplementary 
petitiow’as the Shikmee talookdar. 

The Lower Appellate Court holds that these 
tw representations constitute such a chang- 
ing of the character of the suit as to be held 


illegal on the dere cited by it, p 


"< 
"t 


Civil 


‘But those precedents are all to the effec} 
that a party may not so change the facts 
and character of his case as to make it a 
differ@nt case from that originally brought, 
so that something must be adjudicated dis- 
tinct from what was ‘sought to be adjudi- 
cated at first. ` l 

Now, applying this'very test, we think the 
Lower Appellate Court is wrong. 

The matter in dispute was whether the 
` Fand in dispute was inside or not inside the 
putnee lease. That plaintiffgave such a pol. 
nee was never denied before us. Therefore, 
whether it be the putnee of the zemindar the 
superior landlord of all, or of the Skikmee 
talookdar the inferior Jandlord, is quite im- 
material. There is no: question of “such 
n putnee being so given, The only ques» 
tion is whether the land in suit was 
land of the putnee lease, or of the separate 
talook of defendant. The decision of this is 
not affected by the status or character of the 
‘giver of the putnee in this case. A 

We therefore decree this appeal with 
costs, and remand the case for re-trial on the 
merite. 

Remand accordingly. 





The 22nd August 1866. 
Present : 


The Hon’ble C. B. Trevor and F. B. Kemp, 
` Judges. l 
Suit for possession of Maheteran 
lands—Sale in execution of decree 
against Ghatwals — Intervention 
by Government. 
Case No. 1046 of 1866. 

„Special Appeal froma decision passed by 
the Deputy Commissioner of Maunbhoom, 
dated the 28th December 4865, reversing 

.a decision passed by the Officiating 
Moonsiff of that District, dated the 29th 
May 1865, 


The Government (Defendant) Appellant, 


F VETSUSa Lel 
Khetoo Dutt and another (Plaintiffs) 
. Respondents. | 


Baboos Kishen Kishore Ghose wnd Juggo- 
danund Mookerjee for Appellant. 


Baboos Kishen Succa Mookerjee and Kalee 
Kishen Sein for Respondents, 


Snit for possession of Maheteran lands purghased by 
. the plaintiff in execution of a decree against @-tain 


by Ghatwals after having been formally put into 
possession d the same, Han ‘that the Government 


THE WEEKLY REPORTER. 





f Ghatwals, and from which he had been illegally ejected’ 


+ 


Rulings. 169 


could not as an intervenor in such a suit, and in special . 
appeal, ask the Court to determine whether the sale 
was illegal. or collusive £s between the plaintif and 
the zemindar. j 

_ Tunis was a suit-for possession of certain 
Maheteran lands said to be situated in the 
village of Saboo Baha, in the District of 
Maunbhoom. The allegation is *that the 
plaintiff purchased these lands in execution 
of a decree against the Ghatwal defendants 
in this suit, and that he was formally put 
into possession of the same ; that he exer- 
cised rights of ownership in granting leases, 
&q., and was subsequently illegally ejected 
by the Ghatwals. ` ` S 


The e Government were not arrayed as 
defendants, but appear to have intervened, 
and to have attempted to quegtion the legal- 
ity of the sale, though no action had been 
brought by them, nor any objection prefer- 
red in the execution stage. © 

The Lower Appellate Court has found that - 
the plaintiff purchased the rights and in- 
terests of the jadgment-debtors, the Ghat- 
wals, in the lands, the subject of this suit; 
(af he was pute in possession, aud was sub- 
sequently illegally ejected. The suit was 
therefore decreed, : 
e The Ghatwals, who are clearly the most 
interested party, do not appear before us. 


The Government«alone appeals. 


We think that ¢he decision of the Lower: 
Court must be affirmed. Therehas been a 
finding that the plaintiff was put in posses- 
sion of the lands in dispute in execution 
of the decree, and that he was in possession 
until illegally ejected by the Ghatwals. 
The Government may havea claim to the 
forvices of the Ghatwals, and the ;lands 
may be subject to, Police, services ; beyond 
this, the Government can have no tiile to 
the land. S 

If there has been collugion between the 
zemindar and the Ghatwal defendants, which 
is not impossible seeing that they do not 
appeal, with a view to maleing out the lands 
to be Maheteran, when they are Ghatwalee 
lands upon*which the Government have a 
service lien, the Government is at liberty 
to bring a euit, if so advised ; but as an 
intervenor in the present suit and in special 
Appeal, they are not entitled to ask the Court 
fos tee, the que&tiow whether the sale 


e 
D 


as illegal, or whether there has .been 


Ilusion ‘between the plaintiff and the 
zefnindar. i Së 

The fpedial appeal is, dismissed with 
costs and intereste e, Sa 
LU SS e : 


The Hon’ble C. B. Trevor and F. B. Kemp, 


' Ancestral Property (Right to share 


' Special Appeal from a decision passed by 


S VETSUS 
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+ 2 The 22nd August 1866. | 


Present: -. = 
Judges. 


' in) —Gimitation—Onus probandi. e 
s Case No. 1040 of 1856. ° 


the Principal Sudder Ameen of West 
Burdwan, dated the 12th February 1866, 
reversing @ decision passed by the 
‘Maonsiff of that District, dated the 28th 
, August 1865, 


g Bydonath Ojha (Defendant) Appéllant, 


-æ 


Gopal Wal and others (Plaintiffs) 
Respondents. 
' Baboo Ni? Madhub Sein for Appellant. 
= No one for Respondents. ` 
-~ Tn a suit to enforce the right to a share in #mmove- 
able property on the ground that it is family property, 


tis incumbent on the plaintiff to show that, within. 


was joint property of plaintiff's grandtather 


and defendant’s father, rand’ that plaintiff is 
entitled to what he asks for. He therefore 
gave plaintiff a decree. ` @ e 
Defendant now appeals specially, urging 
that plaintiff is ont of* Court, unless it can. be 
shewn that, after his grandfather’s death, his 
grandmother and mother were in possession 
of the property. 5 
We think that, in the present suit, which 
ig one to enforce the right to a share mm 
immoveable property on the ground that 
it is family property, it is incumbent on 
plaintiff to show that the estate within 


or mother, or that, if not actually in their 

ossession, they received a portion of the 
profits during their lives from the defendant 
as trustee in possession. On proof of either of 


|.these facts, plaintiff will not be barred ; other- 


wise he will be. As, however, the finding of 


the Principal Sudder Ameen on,the point of 


limitation is clearly erroneous, we remit it 


5 


-12 years before the institution of the suit - 
-was in the possession of persons claiming ~ 
uadér his grandfather, viz. his grandmother. 


- 2 years before the institution gf thg suit, the gstate 
-was in the possession of persons claiming under his 
e ancestor, or that, if not actually in their possession, 


to him for a fresh finding on this issue, in 
accordance with the view laid down above, 


gon of plaintiffs grandfather’s*brother, for 
possession of certain laħd, the share of the: 


„acquired, and has always been in his pos- 


they received a portion of the profits during their lives 
‘from the defendant as trustee in possession. 


PLAINTIFF sued defendant, who was thè 


‘property belonging to his maternaf grand- 
‘father. . a 


The defendant pleaded that the property 


in suit-never belonged to plaintifi’s maternal 
‘grandfather, that neither he nor his maternal 
grandmother or mother were ever in 
possession, and that, consequently, plaintiff is 
out of Court on the. Statute of Limita- 
tion, On the merits, he urges that the 
property belonged to his father a bis self- 


session, — > >c 

- The: first Céurt found that, from the 
evidence, it appeared that gefendant had for 
a long time, and, his father beore him, been 


in uninterrupted possession of this property, . 
and that it has not been proved, tha, after. 


-the death of plaintiff's maternal grand- 
mother, his mother ever acquired possession; 
his right, consequently, has lapsed under the 
Statute-of Limitation. € 
_ The Principal Sydde Ameen has fou 

that, as plaintiff has shed within 12 yeafs 


. from the death of his mother, whether so 


was in possession or not, he is altogether, in 
time; and on the merits, the Principal 
Sudder Ameen has found that the property 


e 





s A 
bed e 


If he finds plaintiff barred, his suit falls, 


whatever the nature of the property; if he 
finds it not barred, the Principal Sudder 
Ameen’s finding on the merits will stand 
good, SE 





) `” The 22nd August 1866. ` 
Present: 


The Hon’ble C. B. Trevor and F. B. Kemp, 
. Judges. 
Ancestral Property (Suit for posses- 
sion of share of)— Limitation, - 
Case No. 1604 of 1865. 


+ Special Appeal from a decision passed by 


the Judge of Hooghly, dated the lith 
earch 1865, repersing a decision passed 
District, dated the 12th December 1864. 
Hureehur Mookerjee (Plaintiff) Appellant, 
versus 


Biencowree Dossee (Defendant) - 
Respondent. 


$ 
` Baboos Dwarkanath Mittér and Bama 
Churn Banerjee for Appellant. at? 


"ee 
LH 
t 


a 


by the Principal Mudder Ameen of that . 


j 
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“Mr? R. T. Allan and Baboo, Chunder 
` Madhub Ghose for Respondent. 


In a guit against an elder brother for possession of 
the°younger brother's share ‘of a putnee talook ‘pur- 
chased by the plaintiff at a ‘sale held by the Sheriff in 
execution of adecree, whick property the plaintiff al~ 
leged was joint although purchased in the name of the 
elder brother, the- defendant pleaded’ that for 12 vears 
before the date of plaintiff's purchase, neither plaintiff 
nor his vendor ever was in possession, either by receipt 
of rent or otherwise, of any portion of the putnee 
talook. Herp that evidence on this point should be. 
requiced from both parties, and that, if defendant's 
allegation be substantiated, plaintiff was barred by limi- 
tation. . DER, 


Praintire, the special appellant in this 
case, purchased the rights and interests of 


“one Gobind Chunder Biswas in -a putnee 


talook at a sale held by the Sheriff in exéce- 
tion of a decree against that person on the 


ath February 1864. ` 


The plaintiff now sues’ the defendant 
Kisto Chunder, the elder brother, for the 
share of the property belonging to Gobind 
Chunder. He alleges that the property, 
though in the name of Kisto Chunder, wag 
really joint and purchased with monies sup- 
plied by Gobind Chunder, who was the 
working brother; that, consequently, he is 
entitled to H annas of the same. e 


Tha defendant, who is the wife of Kristo 
Chunder’s son,—in other words, Kisto Chun- 
der’s daughter-in-law,—states that the pro- 
perty was in the name, and purchased by 
the monies, of Kisto Chunder; that the 
brothers were separate, and consequently 
plaintiff is not entitled to take anything by 
his purchase. 

The first Court gave plaintiff a decree, 
and the Judge on appeal reversed the 
Principal Sudder Ameen’s decision, 


Plaintiff now. appeals specially, urging— 


1st.-That the Judge has not enquired into 
the. source whence the purchase-money for 
ithe putnee came, and that, on plaintiff prov- 
ing that it was Gobind Chunder’s, that 
fact, together with the admitted fact of the 
commensality of the two brothers, is sufficj: 
‘ent under Hindoo Law to raise the presump- 
tion of joint estate, and to throw the burden 
of proving the separate interest of the 
brothers on the defendant. , ° 


2nd.—-That the Judge has, throughout his 

judgment, argued as if the probate of the 

will of Gobind Chnnder had not’ been’ taken 

out by his widow Kisto Kaminee, but ` had 

been rejected ; that this is” altogether Ban 

error in fact, and, being so, all the reasons 
m” 


4 
D 


foundéd on the evidence falls and the will 
remains a fact, with Kisto Chunder’s signa- 
ture annexed to it, thereby vouching for the 
correctness of the recital as to the nature 
of the property mentioned in it; that these 
facts, together with the others above alluded 
to, are quite sufficient to prove plaintiff's 
case ; aud, S "2 e 
3rd:—That the Judge has not noticed, 
in weighing the evidence, the disregard of 
the defendant, in whose power alone it 
was to show by the‘ family books* whence 
the money came, to file them, though he 
intimated his disbelief of their statément 
that they are destroyed ; that the refusal 
on their part to file the best evidence 
as to the most material poiut at issue is one 
that should weigh strongly “against them, 
and requires, together with plaintiff’s other 
evidence, unless it bo met by eyidence of a 
most potent character on the side of the 
defendant, that a decree ‘should be giveñ 
in plaintiff's favor; that, consequently, in 
order toenable the Judge to take up all 
these pointa in his judgment, the casee 
should be remand@ed for're-investigation. 


We are clearly of opinion that the 
Judge’s enquiry, as it 
téry, ‘and that the case must be remanded for 
further, investigation. 


The defendant pledds that, for 12 years 
before the date “ef plaintiffs purchase, 
neither plaintiff nor plaintiff's vendor ever 
were in possession, éither by receipt of rent 
or otherwise, of any portion of the putnee 
talook. Evidence on this point should be 
required from both parties, and if defendant’s 
allegation be substantiated, plaintiff is out 
of Court under the Statute of, Limitations. 
Should, .however, ‘plaintiff prove that his» 
vendor is within time, it will then be neces- 
sary for the Judge first to demand from the 
plaintiff evidence of the source whence the 
money came for the purchase. If plaintiff 
proves his allegatipn, this fact, together with 
the fact of commensality, wll not raise a 
presumption under Hindoo Law, in a ease 
like the Bresant, that the family was joint, 
but it will be a strong evidence in favor of 
plaintiff’s contention, and, when considered 
together with the will, of which probate has 
byen taken out, and the evidence of the sigs 
nature of Kisto Chunder an that document, 
amd with the failure of defendant to file the 
be§t evidence’ procurable as to the source 
whgnce the purchase-money for the putnee 
came, will be gufficient’to prove (be plaint- 
iff’s case, The Court will then look to the 


stands, is unsatisfac- 


-> 
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defendant’s deen and BEE -the 


` evidence produced be, bim to prove them“; 
and, after having given both pdrties the,- 


`. opportunity to file any evidence that they 
may desire, and having considered the same 


attentively, will pass whatever judgment 


seems just and proper, . 


~r 





ve 


The 23rd August 1866. 


Present: Si 


L 
` 


“The Hon'ble H. V. Bayley and Shamboo- 
| Bes Pundit, ila , 


Limitation an case of co-plaintiffa 
under Section - 73 Act VIII of 
, 1859). S 


Case No. 431 of 1866.. $ 


-t 


R ‘Special Ap from a deċision passed by 


the Judge of Dacca, “dated the 30th 
November 1865, reversing a ‘decision 

_ passed by the Principal Sudder Ameen 
of that District, dated the SCH April 
me, 0 Wiki 


Kaloe Kishore Chatterjee si others 
(Plaintiffs) Appellants, 


versus ` 


` Luçkhee ‘Debia Chowdhr ain and otheys 
ees (Defendants) Respondents. 


Baboo. Romesh Chunder Mitter for- 
e Appellant: 


` Baboo Kishen Kishove Ghose . and 
` Juggodnund Mookerjee fop e 
Respondents. `, # 


Where a plaintiff is admitted as a co-plalntiff under 
Section 78 Act VIII of 1859, limyation will count 
agaist him, not up to the date of-his own adinission, 
but up to the date of the filing of the original plainty . 


Tue special appeal avas originally. by all 
the plaintiffs in the case. 
original plaintiff gives up the case as far 
the latter is concerned, and argues ouly for the 
zemindar who was admitted aga vo-plaintiff 
under Section 73 of Act VIII of 1859, 


Ld 
“i t $ Ld 
DH 


- 
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‘The original plaintiff im the case was the 
hawalndar under the zemifdar. - 


-This howaladar was cast in a case aido 
Act IV of 1840, and the plaint was filed 


more than three years from the final orders 
in the aforesaid case. Long after the iùn- 


| stitution of the plaint, the zemindar was, 
VIII of 1859,- 


under Section 73 of Act 
allowed to become co-plaintiff; and it is admit- 
‘ted that he was no party to the Act IV 


` pease. 
® 


The Lower Appellate Court holds that the 
original plaintiff being affected by Section 


7 of Act XIV of 1859, the suit is dismitsed-~ 
original - 


on limitation ag 
plafatiff. ` 


The Lower Appellate Court further de- 


against the 


«ides against the zemindar on the ground-of. . 


his action also being out of time, as he wag 
a party to the survey award, and it was more 


than three years after the ‘final decision in: 


the gurvey case that he was admitted a 


co-plaintiff, though the original plaint was” 


filed within three yone” of this final 
order. 


The zemindar argues that the Lower Ap- 
pellate Court is wrong in its law that, 
ong: person is admitted as a co-plaintiff under 
Section 78 of Act VIII of 1859, 


yet entitled to ask that, for all purposes of 
limitation, the date of tlie filing of the ori- 


ginal plaint should be taken into account; , 


as neither Section 73, nor any other law, 


intends to rule that any such co-plaintiff will 


be. fixed to the date of his own admission 
as the date of the plaint, as far as he i is 
concerned. ` 


We ngreco with the zemindar, 
appellant. - The zemindar, was 
plaintiff to the original suit. Limitation 
will be counted up to the date of the filing 
of the plaint. 
allowed in such a case to. plead an adverse 


fossession of 12*years, by shewing that, . 
‘though the plaint was filed within 12 years 


of the original dispossession, yet, as against 
the co-plaintiff, lie, the deféndant, has held 
for more than 12 years up to the date-that 


this co-plaintiff was admitted as a party in 


the Bui. e , ER 


We. reverse the decision of the Lower 


Appellate Court, and remand the ‘suit of - 


the zemindar to the Court for trial on the 
merits, e 
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after 
though | 


| he is not bound by any disability or default- - - 
which may affect the original plaintiff, he is 


special ` 
made a` 


The defendant would not be: 


o 
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Baboos. Dwarkanath. 
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". ` "The 24th August 1866. 
` Present: 55! 


- - The Hon'ble’ H. V. Bayley and "Shumboo- 


nath Pundit, Judges. 


Wahomedan Law — Pre-emption — 
Affirmation. 


Case No. 800 of 1866. 


Special Appeal. from a decision passed by 
the Judge of Dacca, dated the 20th 
‘December 1865, affirming a- decision 
_pussed by the Principal -Sudder Ameen 

_ of that District, dated the 12th June 


oh 


4865. „e 
Mahomed Waris ror of: the Defendanjs) 
Appellant, 

VErTSUS 


Hazee Emamooddeen (Plaintiff ) Respondent. 


Baboo Chunder Madhub Ghose. for 
pellant. 


Mitter and Ieslleet 
Chunder Sein for Respondent. 


A delay of one day is not such a delay as to interfere 
with a right of pré-emption under the Mahomedan 


Law, 

The demand by affirmation should be made with the 
least practicable delay. 

The ceremony of affirmation should be carried ait 
before either the vendor or the purchaser, or be per- 
formed on the premises. 


THE special appellant complains that the 
Lower Appellate Court has not tried whe- 


ther the purchase was made by the special, 


appellant. or by his father ; that the Court 
of first ‘instance found that the demand by 
affirmation of witnesses was made ouly by 
the father of the special appellant; and 


that if he, the special appellant, was the 


real purchser, plaintiff’s affirmation to the 
special appellant’s father would not be suffi- 
cient according to the Mahomedan Law. 
The special appellant furth@r argues that 
this demand by ‘affirmation was made one 
day after sale, and so it was made too late. ` 
As to the second plea, the case -reported 
in page 454 of Volume I of the Sudder 
Dewanny Decisions for 1857 shews that 
it is not tenable, as it was held in that case 
that a delay of one day“ is not such a delay 
as to interfere with the plaintiff's rights to 
pre-emption under the Mahomedfin Law. " 
The law requires that the demand by 


affirmation should be made “ with the least. 
practicable delay” (page 483 of Bulle 


Digest of Mahomedan Law). 

As to the other plea of the special bppel- 
Jant, itis clear that the special appellant 
adinits that the plaintiff had done the 


Se? 


Ap- 


ceremony.of affirmation by witnesses on the 
premises and to the seller, and it is im- 
material whether he did it, or not, to the 
parchaser, or to his: father. The law re- 
quires that it should be carried out before 
either the vendor or the purchaser, or that 
ig should be performed on the premises. 

We see no reason to ‘interfere, and rejeet 
the special appeal with costs. 


The 28th August 1866.’ 


‘ Present: ° 
The Hon’ble C. B. Trevor and H. V. Bayley, 
Judges.. 


Sale—Fayments by Shikmecdar. 


Caso No 877 of 1866. 


Special Appeal from a decision passed by 
the Principal Sudder Ameen of Daceg, 
dated the 18th January 1866, reversing a 
dectsion-passed by the Moonsiff of Ma- 
nickgunge, dated the 9th September 1865. 


Poomo ChundereDoss Chowdhry (one of the 
Defendants) Appellant, 


D VETEUS 


Sreenath Goopto (Plaintiff) and others (De- 
fendants) Respondents. 


Baboog Lulleet Chunder Sein and Kalee 
$ Mohun Dess for Appellant. 


Baboos Greeja Sunkur Mojoomdar and 
Pearee Lal Roy for Respondents, 

A Shikmeedar is not entitled to recover money 
voluntarily paid by him to preserve an estate from sale, 

In this case, plaintiffsued for 39 Rupees 
as money paid by him to save an estate of 
ecttain co-patceners from sale.» Plaintiff al- 
leged his right to recover this money on the’ 
ground that he was a shikmeedar, and had 
therefore, in making the payment, an interest 
to preserve the estate from sale. It is, how- 
ever, found as a fact below that the plaint- 
iff’s ‘property in the estate consisted solely 
of a house, and that there Was no shikmee 
tenure at all. This would. stop plaintiff's 
claim. But érrespective of this, even if the. 
plaintiff's property had been found to be a 
shikmee, thene is no law entitling shikmee- 
dars to sue to recover money paid to pre-. 
s&ve estates from sale. Therefore, plaint- 
(fie was a voluntary, payment which he 
cabnot recover by this action. Plaintiffs 
ek must be accordingly dismissed with all 
costs altogether ; and we therefore reverse’ 
the decisien ‘ef the Lower Appellate. Court 
and decree this appeal with costs, 

e e = 3 A 


€ 
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In the former case of the special appel- 
lant, it was decided by the Courts which tried 
it that the deed of sale executed by the 
agent after the death of the principad cauld 
not, on account of that event, convey any 
proprietary rigbt to the special appellant ; 
and so his elaim for possession was dis- 
missed. 

The special appellant now sues the heirs 

of the mooktear, also the heirs of Sabur 
Bibee, and all other parties whom he says be 
finds now in possession of the property sold 
to him, and over which he thinks he has a 
lien, for the money paid by him, as well as 
for the amount of his decree not execitted 
by him according to his contract of purchase, 
Rgd’ which decree he cannot now execute 
owing to limitation affecting his rights. 
e he special appellant strongly urges that, 
under these circumstances, the estate of 
Sabur Bibee, who is her debtor by the final 
results of the act of sale, is responsible to 
him for her debts, and cannot be held by 
heirs%or purchasers from these heirs) free 
from debt of the original proprietress, Whe- 
ther he has a right to follow the property is 
quite a separate matter. 

The Lower Appellate Court has mainly 
digmissed the claim of the special appellant 
on the ground that, the deed of sale being 
pronounced invalid, the special appellant has 
no right to recover the consideration alleged 
to have been paid by him for the purchase. 
The Court of first instance thinks that plaint- 
iff has failed to prove that he paid thé con- 
sideration; but it must, we think, be meant 
to direct these remarks only to the alleged 
payment of the additional 500 rupees. ‘The 
Lower Appellate Court says this 500 rupees 
must have been realized by the special appel- 
lant while he was holding the property for 
two years. 

It is not ctear that the Lower Appellate 
Court really found that if was satisfied that 
the special appellant had been allowed to 
hold possession as lie alleges, but if he beld 
so, we have reason to think that the pur- 
chasers who allege to have held from a time 
afiterior to the purchase by the special 
appellant could not have held as they allege 
to have done. This will raise a strong -sus- 
picion of fraud against the alleged convey- 
ances to these “defendants of what belonged 
to Sabur Bibee. 


Theg".ower Appellate Court further adds 
‘that the heirs of Sabur Bibee are not bound 
by enk action of her agent done by him 
after her death ; but, in our opinion, if this 
money reached the heirs-as part of the 


® e HI 


The 28th August 1866, 
Present : SÉ 


The Hon’ble H. V. Bayley and Shumboo- 
nath Pundit, Judges. 


Sale—Mooktearnamah—Verification 
. —xktecovery of purchase-moyey., 


Case No. 861 of 1866. ° 


Special Appeal from a decision passed by 
the Additional Judge of Dacca, dated 
the 30th December 1865, affirming a 
decision passed by the Principal Sudder 
Ameen of that District, dated the 9th 
May 1865. 


Issur ` Chynder Chowdhry (Plaintiff) 
” Appellant, 






















e VETSUS 


Shaikh Ameenooddeen Ahmed and others 
(Defendants) Respondents. 


Baboo Romesh Chunder Mitter for 
Appellant. 


Raboos Onookool Chundere Mookerjee* and 
Chunder Madhub Ghose for Respondents, 


Where a mooktearnamah waw duly executed by A 
authorizing B to sign her name to a daed of sale, not- 
withstanding that the mooktearnamah was not verifidll 
until after A's death, the sale under that deed made 
aster As death was held to, be valid as regards the 
right of the purchaser to recover the purchase-money. 

SPECIAL appellant bhd a decree for 
Rs. 1,150 against one Sabur Bibee, and, 
according to the case of the plaintiff, it was 
agreed between him and the said Sabur Bi- 
bee, that special appellant should not exe- 
‘eute this decree, but purchase from her a 
certain estate in considerntion of the decree 
for 1,150 rupees, and for a further cont- 
eration of 500 rupees iu cash, 


It is further alleged that the woman exe- 
cuted a power of attorney on behalf of a 
third party authorizing him to sign her name 
to the bill of sale, which power recifed all 
the conditions of the sale. © Bezore, however, 
this mookhtearr&mnh could be verified, «and 
the agent could, under the power, sign the 
deed of sale, the principal Sabur Bibee died. 
Notwithstanding her death, tha special ap- 
pellant took a conveyance of sale from the 
agent of the deadeprincipal. The plaintiff 
urges that he then paid to the said moolé 
tear 500 rupees anå Lenk possession of the 
estate, and held it for some years, until fe 
was ousted by the heirs of Sabur Bibee AJ 
the other defendants who claim to have 
purchased her estate. He then sued for 
recovery of possession in this case. 
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contret of purchase to. which they agreed, 


and they accepted it as such, we: are quite’ 


unable to see why they should not be held. 
liakle for it when the property "ia taken 
away from the special appellant.. - 

At the same time that the Lower Appel- 
late Court does, not try whether this 500 
rupees reached the heirs of Sabur, both the 
Lower Courts uppear not to have distinctly 
tried whether the mooktearnamah was exe- 
cuted by Sabur Bibee. If the mooktearna-" 
mah be proved to have been duly executed, 
then, notwithstanding its verification afte:* 
Sabur Bibee’s death, .the purchase by the 
speeial appellant under that deed made after 
the death of the principal, would not be 
. invalid as regards the rights of the speeial 
- appellant to recover the money paid for the 
purchase. Both the Courts vaguely allude 
to some question of fraud, and the Lower® 
Appellate Court speaks of a want of a rea- 
sonable enquiry by the special appellant. 
before he took the deed from the mooktear. 
We do not clearly understand what is meant 
by this allegation of fraud. If the mock- 
tearnamah was really executed, there could 
be no fraud, even if the value of the pro- 
perty sold may be found to exeeed 1,650 
rupees, which, however, nobody says is the 
case. The fact of the special appellant 
holding a decree for 1,150 rupees against 
Sabur Bibee, and his not being paid for it 
in cash, and of his not having executed the 
decree which he could have executed if he 
had not obtained the deed of sale and pos- 
session under it, are not denied; and if it 
be true that the heirs of Sabur Bibee, as 
well as the other defendants (having, as they 
_ Stated below, previous rights), allowed the 
special appellant to hold possession of the 
property for years, we repeat that we do not 
see why they all shonld not*be considered 
to be the cause of the plaintif’s being now 
deprived of his right :to fall back upon his 
decree, and why . those- who have by their 
‘acts prevented the special appellant from 
executing his decree shonld not be held re- 
sponsible for his loss. There is, - therefore, 
neither proof of fraud, nor proof of any 
negligence of the special appellant. 


The-fraud mentioned in.the Lower Courts 
must, in case of the mooktearmimah being 
proved, be limited to. the fact that the plaint- 
iff, when he took the.conveyance of sale 
from the’ mooktear, knew that his vendor had 
died when he took the conveyance from her 
agent. The fact of this knowledge wll got 
of itself necessarily prove any fraud, as plaint- 
iff may fairly have believed that, after the. 


" D 
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execution of the mooktearnamah by the debtor 
authorising an agent to sign for her a deed 
of sale, the agent, eveh after the death of the 
principal, had the power to sell and convey 
the property to the plaintiff with whom all 
the conditions of the sale had already been 
settled by the debtor before her death, and 
so complete ‘a bond fide transaction ‘under a 
legal power, especially when the major por- 
tion of the consideration consisted of not 
executing a decree against the estate of the 
principal, and which decree the special ap- 
pellant could have before executed against 
Sabar Bibée’s property. 

The Courts below should therefore decide 
whether ¢he mookfearnamah was executed by 
Sabur Bibee, and if that fact is also denied, 
whether. there was a decree for, 1,150 rupees 
due to thespecial appellant, anf that, though 
it was capable of being executed, it was not 
executed on account of this twansaction of 
sale. ; 

It should also, if necessary, be enquired 

whether plaintiff had possession, and whe- 

ther 500 rupees reached the heirs of Sabur 
Bibeg.. If the benefit of not executing the 
decree reached to the estate of Sabur, then 

every. portion of it, either in the hands of 
Sabur’s heirs or of*those holding under them, 

ot at least that portion which-may be in the 

hands of their heirs only, may be liable for 

the amount of the decree. If the heirs be 

found t8 have disppsed of the estate of thejr 

predecessor without paying her debts, they 

may to a certain extent be personally liable. 

If 500 rupees reached the heirs of Sabur, 

they and the estate of Sabur held by them are 
equally liable for this sum. If this sum did 

not reach the heirs of Sabur, the heirs of the 
agent alone may be responsible for that sum £ 

and the fact of the special appellant ‘hav- 
ing realized anything from the estate of 
Sabur Bibee, may not be a gufficient answer 
to his claims against the heirs of the agent. 

The payment of 500 rupees, as well .as 
the discharge of the ‘decree by the special 
uppellant,ander thé circumstances of this case, 
weré got voluntary paynidnts which the 
plaintiffweannot recover. 

If-plaintiffis held entitled to recover, an 
account may be taken of what he collected 
during the tinte of his possession; and if he.has 
realized more than the interest he abandons 
for the period of ‘his own possession, the 


‘surplus may go towards ‘the’ reduction of 


2 wn 
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he liability of the- purchasing defendants 
is to be separately enquired into by the 
‘Lower Courts, Sy = 
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_ As the decision of both the, Courts appear 
to us to be defective and wrong, and as ye 
apprehend justice has not been done to the 
case of the special appellant, under the cir- 
cumstances above recorded, and the wrong 
view of his rights, we reverse the decisions 
of both, the Lower Courts, ard remand the 
cepse to the Court of first instance for the 
purpose of re-trying the whole case with 
reference to all the above remarks, 


The 28th August 1866, ; 
Present: 
The Hon’ble H. V. Bayley and Shuniboonath 
Pundit, Judges. 
Joint Panik Property — Suits bo- 


tween co-sharers—Partition — Bs- 
. toppel. 


Case No. 941 of 1866. 

Special Appeal from a decision passed by 
the Judge of Patna, dated the 17theJanu- 
ary 1866, reversing a decision passed by 

° the Sudder Ameen of that District, dated 
the 81st August 1865. 


Ram Surohee Singh and others (Plaintiffs) 


€ 


Appellants, f 

versus ` 

Kashee Roy and othess (Defendants) Re- 
S spondents. e 


Mr. C. Gregory and Baboo Chunder 
Madhub Ghose for Appellants, 


Baboos Kishen Kishore Gose, Kishen Succa 
Hookerjee, Unprokash Chunder Mooker- 
jee, and Obboy Churn Bose for Respond- 
- ents. 


In a suit by a oo-sharer who is also a purchaser of 
the rights of several of the other co-sharers, against all 
the shareholders, the fact of the shares of each partner 
being differently desgribed in another suit against the 
present plaintif will not bar the present suit if the 
plaintiff is holding according to his allegation in his 
plaint, Nor will a partition made by some of the heirs 
of half of the property, in opposition to the description 
of the shares now given bv theeplaintiff, bar his suit. 
to the share he is leegNy entitled toin virtue of his own 
rights and those of Aë vendors, if the shareholgers*who 

_made the partition do not hold according to (at parti- 
tion. e 

Because the decree ina former suit against the present 
plamtiff and the alleged holders of a separate half-share 
awarded to another co-sharer who wesethe plaintiff in 
Dat ease, owing to a mistake of that plaintiff supported 
by the admission of the present plaintiff, less than ly 
was legally entitled to, the mistake nsed not be perpe- 
tuated, nor will his former gAmission estop the present 
plaintiff. 


Ir appears from the sta-ements of if. 
pleaders and from the record, that ene 
Dhopa Roy had six sons by two, wives,— 
three sons by cach wife. He held 4 annas 
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of a certain property. One of the sdhs by 
‘each of the two wives had further self-ac- 
quired a separate half-anna of -the same 
property. © à 

Adhyan (one of the three sons by the 
second wife) who had. purchased one of the 
half-anna shares, died childless. It is not 
shown whether he had survived his father 
or was succeeded by all his brothers in his 
ancestral share, if he had any, or in his pur- 
chased share. If he became once vested with 
his share of his father’s 4 annas, and this 
Share was inherited by his uterine and step- 
brothers, or if he had not succeeded to any 
ancesjral share at all, because of his father 
surviving him, the share of each of the five 
brohers in the ancestral lands would be 16 
dams. Ifall the five brothers succeeded to the 
10 dams purchased by Adhyan, then 2 dams 
‘vould fall to the share of each of the five 
brothers, If the ancestral share of this Ad- 
hyan as well as his purchased half-anna are 
inherited by only his uterine brothers, then 
the heirs of the two other sons by the second 
wife of Dhopa Roy would hold 23 annas 
between them, and only the remaining 24 
annas would be left to the heirs of the three 
sons by the first wife ; and of this 24 annas, 
thé heirs of the son who had purchased the 
other half-anna would have 10 dams in 
addition to their one-third of the ancestral 
share of 2 aunas. 

Even if Adhyan Roy did not survive 
his father, his purchased share wuld still go 
to his five brothers as inheritanes from their 
father. 

Plaintiffs in the present suit are the song 
of Pahar Roy, one of the three sons by the 
first wife, i 

The shares of the other heirs by the first 
wife, except that of tho plaintiffs aud of one 
Ajoodhya one bf the four sons of Puhlwan 
(a uterine brotler of Pahar), were from time 
to time separately purchased by Ajoodhya 
and by the plaintiffs. 


Ajoodhya had sued before for 16 dams 
in this property, wiz. 4 dams as his share 
of the ancestral 4 annas, and 12 dams as 
the ancestral share’ of one of the two sons 
of Haynooman, the second uterine brother 
of Pahar, and of one out of the four sons of 
Puhlwan (Ajoodhya’s grandfather), Ajood- 
hya sued for these 16 dams, stating that 
each of the five brothers had 16 dams, but 
did nopéudlude in his claim any portion of 
the 10 dams purchased by Adhyan, the 
chi¥lidss son by the second wife. If Ajood- 
hya thought that the ancestral share of Ad- 
hyan, who died childless, was to be divided 
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among "thè five brothers, then, ‘because Ad- 
hyan had not-survived his -father,. hie 10 


_ dams also would, after the death of Dhopa | ` 


Rog, ` fall equally to the E ug E his five 
brothers, 


The Lower Appellate SE SE of some 
decree of 1831 fixing the shares of the heirs 
of ‘Dhopa Roy ; but we have thought it not 
necessary to enquire into the details of this 
decree in this stage, for, as regards this. 
decree, the Judge says he was not made 
aware that'it had ever been executed. e 


. Ajoodhya did not, however, when he sued, 
congider himself or any of his vendors fo be 
entitled to any share of tbe 10 dams pur- 
chased by Adhyan, and so did not sueefor. 
2 dams which, on the ground of the fi 
dams of Adhyan falling to the shares of 
all the five brothers, he could have sued for® 
besides the 16.dams for which he sued and 
obtained a decree. -It is said that, previous 
to the decree of 1831. mentioned above, the 
two or three sons of Dhopa by the second 
wife had caused to be separated’ under a 
separate number in the Collectorate Towjee, 
2% annas out, of the 5 annas held by, the 
heirs of Dhopa Roy ; and if this proceeding 
occurred -after the death of Adhyan, eit 


‘ might be: assumed: that the deceased had 


succeeded to his one-sixth share, and that, 
after his death, his share, as well as his 10 
dams by purchase, had fallen to the share of 
his two surviving uterine brothérs,—thatis, 
no portion of his property had gone to his. 
three step-brothers. The remaining 24 annas 
alone are said. to have been held by the 
heirs of the -three sons by the ‘first wife, 
and these were annexed to an 8 annas share 
of the’ property held by - somebody else. 


Who held: the remaining. 4 dnnas, and how,. 


is not shewn on the ës? 8 


. It is now to be seen how fav this arrange- 
ment of dividing the 5 annas into -two equal 
shures was -disturbed by any decree after- 
wards obtained by the heirs of Dhopa Roy 
for fixing the amount of their shares.. By 
this arrangement of dividing the 5 annas 
into two ‘equal: shares, the heirs of the 
other two sons of Dhopa by the gecond 
wife (if they have been all along allowed to 
hold as before) would hold 14 dams in-ex- 
cess of their legal share,—that is, if Adhyan | a 
had not succeeded to his -one-sixth share, 
and if-his 10 dams- were dividetl ey were 
divisible between all his five br EECH Now, 
of these 14 dams, Ajoodhya might be dptigled 
to 2 for- which be did not sue before, Vë 
the, present plaintiffs are-entitled ‘to the re- 
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maining 12 dams for which’ their present claim 
has been’ dismissed below.. 

The- present action is brought against all 
the shareholders of the êntire 5 annas, and if 
the -plaintiffs are found entitled to recover also 
these 12 dams, they will clearly get that 
postion from the heirs of the twe sons of 
Dhopa by the second wif. 

- Thee Lower Appellate Court considers that, 
in the suit brought formerly by Ajoodhya, 
it was proved that the decree for 16 dams 
was given only against the present «plaintiffs 
out of the -104 aunas share, and that the 
bei of the other two sons of Dhopa by the 
second wife, holding the Separate Z3 annas, 
were relfased from all liability in the - suit. 

The Lower Appellate Court further thinks 
that, in the suit by Ajoodhyapjt was admit- 
ted by the present plaintiffs that they held 
only 24 annas share ont of the 6 aunas, 
and that the heirs of the othe? two sons of 
Dhopa by the second wife held the remain- 
ing 2} annas. The Lower Appellate Court 
appears to admit that, but for the decree ` 
passed in the former case, the plaintiffs, 
as the-heirs of owe of the four sons of Puhl- - 
wan, oue.of the five brothers, are entitled to 
a share of 2 annas and 6 dams by right of ° 

heritance and by purchase of the rights of 
ihe other descendants of Dhopa Roy ; butif 
the decree of Ajoodhya for-16 dams is to be 
congidérgd to bea decree only against the 
24 annas held by tke plaintiffs as the. share 
representing the portion of the heirs ofthe 
three sons by the first wife, then, after de- 
ducting the 16 dams decreed to Ajoodhiya 
from the 24. annas, only 1 anna and 14 dams 
will be left for the present plaintiffs, . d 
_ It. is, however, worthy of remark that the 
CBurts could not have decreed 4 dams to 
Ajoodhya as his ancestral share, or the 12 
dams as the shares of his vendors, without 
holding that each of the five sons had Lë 
dams ; ‘and this they could not have correctly 
held if the two sons by the first wife already 
held 2 annas as é¢heir ancestral share, and 
had, left only the remaining 2 annas’ to be 
divided among the three sons by the first 
wife. If, however, it is found that the de- 
cree was, notwithstanding the order for 16 
dams in favor. of Ajoodhya, intended to be 
considered as a dëotee only against the 23 

danas held by the present plaintiffs, it was 
inconsistent ; and-if the wWecree released the 
Song of the second wife holding them entitled 
d possess 2} annas, the mistake of that 
déaree, if not- carried out; ig not required 
to be perpetuated, The. ‘mistake’ unhappily 
cannot now be amend, if the sons by 
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‘the second wife and their heirs had before 
the decree, in the case of Ajoodhya, and haye 
been since allowed to hold adverse to the 


‘plaintiffs to the extent of 12 dams, which 


in fact, as above shewn, was more than what 


the former were lawfully entitled to hold. 


It is also clear that, if the decree of Ajogd- 
bya was fully carried out, and plaintiffs Ae 
viot in possession of: the. 12 dams out of the 
16 decreed to Ajoodhya, ot: if the heits, of 
the two sons by the second wife are in pos- 
session of 2 anuas of the ancestral property 
. and the half-anna of Ajoodhya’s purchase, 
the present claim of the plaintiffs, even if -it 
had been for. obtaining possession: is not 


tenable, 


~ If, however, the plaintiffs have any -right 


e assert (gie notwithstanding the decree 
passed.in Ajoodhya’ s favor, they (plaintiffs) 


are stillin possession of their entire share of 


2 annas 6 dans as alleged by them, or that 
the heirs of the two sòns of Dhopa by the 
second wife do not hold 24 annas, but -12 
‘dams less than that amount, the faet of the 
decřee for 16 dams in favor of Ajoodhya 
being against only the plaingiffs, or the-e fact 
‘of a previous partition and separate towjee 
for the two divided 24 anna shares, would 
not. prejudice the present claim of the plaint- 
(DS for confirmation of possession ; nor wi 
‘the admission and the allegation of the 
. plaintiffs in the former “case eet Hem in 
their. present claim. e 

` The admission in that case would estop 
the party who made it as far as that case is 
_ concerned, and cannot legally be made to 
“operate to the prejudice of his rights requires 
‘to be investigated in another case. 

-It is further clear that Section 2 of Act 
VIII of 1859, would not bar the adjudica- 
dion of the plaintiffs fi in this ‘ease. 

_ If Ajoodhya has not taken possession 
from the plaintiffs of the entire 16 dams, he 
‘may not now beina position to oppose the 


claims of the plfintiffs to‘obtain a decree, if |' 


not against (e other holdgrs of (e: entre 
five annas, at least against Ajoodhya himself. 


` On the whole, we are of opinion / fhat the 
Lower Appellate Court has noé decided the 
question regarding the plaintifs’ allegation of 
possession over 2 annas and 6 dams by any 
evidence in this Gase, either with regard to 
the plaintiffs possession, or the possession 
of either Ajoodhyw or ff the adverse possés- 
sion of the heirs of the two sons of Dhopa Roy 
` by the second wife. The Lower SH 
Court seems to have relied upon the plain tail 


alleged admission, and the deoisian in the: 


case of Ajoodhya EE them, 
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We must accordingly. remand m case 
to the Lower Appellate Court to decide the 
question regarding the extent of the posses- 
sion of the plaintiffs by the evidence gin fhe 
case, irrespective of their admission or the’ 
decision in the case of Ajoodhya. : 

Having done this, it will passa decree with . 

reference to the above remarks. Further, 
while enquiring into the question of the èx- 
tent of the share in plaintifs possession, the 
Court will also enquire whether Ajoodhya 
had succeeded to any share of the ancestral, 


-estate, and find out by whom he was succeed- 


ed, and to what extent; and how far posses-. 
sion’ wf that has been with the heirs of «the: 


two-sons of Dhopa by the second wife. 


. $ 
e 





6 The 29th August 1866. - 
i - Present: 


The Hon’ble Sir Barnes Peacock, Kt., Chief 
Justice, and the Hon’ble Shumboonath 
Pundit, Judge. 


Limitation—(Time for pleading). 


Case No. 622 of 1866. 


Special Appeal from a.decision passed by 
Mr. F. L. Beaufort, Judge of the 24- 
Pergunnahs, dated the lst December 
1865, affirming a decision passed by 

. Baboo Koylas Chunder Deb, Principal 
Sudder Ameen of that District, dated 
the 25th May 1865. 

Moonshee Buz! Ruheem ( (Defendant) 
Appellant, 


VETSUS 
. Sreenath Bose (Plaintiff) Respondent, ` 
Mr. R. T. Allan for Appellant. 


Baboo Hohendro Lal Shome for 
e Respondent. 


Where a case was remanded by the Lower Appellate 
Court on a point affecting the merits, and the defendant, 


after that point had been tried and determined against 
si him, then for the first time raised ‘the question of 
limitation, Hep that the Lower Appellate Court pro- 
perly refused to enter upon that question. 


“In this case, (e suit was tried originally 
by thg Principal Gudder Ameen. No issue. 
was raised as to the question of limitation. 
The Principal Sudder Ameen found in favor 
of the plaintiff. If the defendant had 


wished to raise the question of limitation, 


he shoyhd have objected before the Principal. 
Sudder -Ameen, and have requested him to 
raigg fn issue to that effect; and if the 
Principal Sudder Ameen had refused, he 
might have appealed to the Judge. But he 
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did.- not do go; and when, the case camé up 
to the Judge on sppeal i in the first, instance, 
the “defendant did not object that the Prin- 


“cipal Sadder Ameen had not tried the qués- 


tion of limitation. The Judge then re- 


_manded the case on a particular point hav- 
-- Ing reference to the merits, and then also ‘the 


defendant did not object that the plaintiff 
was barred ‘by limitation. 

Now, after that point on the merits has 
been tried and determined against the de“ 
fendant, the defendant comes up for the first 


_ time and says that the plaintiff ought tê 


have been put out of Court on the question 


of.dimitation, there being no. evidence, that 


‘he -was ‘furned out of X within the 
period of limitation. 

It appears to us that the J udge has sief 
a proper opd: sufficient reason for not enter- 
ing upon the question of limitation, an 
that there is no ground of special appeal in 
this case. 

The decision of the Lower Appellate 
Court is affirmed with costs. 


=i 
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The 29th August 1866. 


- Present: WW 
The Hon'ble C. B. Trevor and G. Campbell, 
: Judges. 


Jurisdiction — Sale of transferable 
teonure—Fraud— Registration, 


"Case No. 940 of 1866. 


Special EE from a decision passed by 
the Judge of Backergunge, dated the 13th 
January 1866, ‘reversing a decision 
passed by the Principal Sudder Ameen 
of that District, dated the 12th May 
1865. 


Mohesh Chunder Shomaddar (Plaintiff) 
Appellant, * 


 Lgeteue 


Huronath Acharjee aid others (Defendants) 
Respondents. 


Baboo Nilmonee Sein for Appellant. g 


Baboos Dwarkanath Mitter and Greeja 
Sunkur Mojoomdar for Responderts. 


Where a person, with the knowledge of the zemindar, 
purchased a half-share in a tenurestrunsferable by sale, 
and the zemindar chose to treat the actual owner of 
8 annas as thoush he still remainel the owner of 16 
annas with a view of injuring and avoiding the rights 
portaa by the new tenant, —H eLo that a fit would 

ie in the Civil Court against the zemindar as’ well as 
against the vendor; and that the Court, notwéthstand- 
ing that the formal act of _Yegistration had Rot@been 
gone through, would take care that the zemindar’ RE 
no advantage from his fraudulent act. _ 


D 
» Kal a 


| mindar, 
suit in the Civil Court to set asida the new 


. One Huronath Acharjee had a shikmee 
talook called Ram Gopal Acharjee, from 
which he was dispossessed in 1266. In 
1267, or 1860, he sued the zemindar for 
possession under Section 23 of Act X of 
1859 ; and whilst that suit was pending, tha 
plaintiff, special appellant, purchased, 8 annas 
of’ the tenure, and was made a joint plaintiff, 
Eventually, the suit of the pldintiff, was 
decreed’ both in the Court of first instance 
and on appeal. The plaintifs vendor, 
Huronath Acharjee, refused subsequently to 
take out execution ; 3 80 the plaintiff alone 
moved. the Court in execution of his share 
of the decree. The Court, holding his appli- 
cution opt that-could not be attended to, in- 
asmueh as the plaintiff got possession of an 
undivided tenure by the decreg, rejected it. 
Subsequently. to this, the pliintiff learned 
that his vendor had relinquished his old 
tenuro and taken a new lease Pom the ze- 
He therefore brings the present 


arrangement which had been entered into 
between the zemindar and his vendor with 
a knowledge of bis purchase of, and: ownert 
ship in, 8 annas of the tenure, ‘and with the 
intention of defrauding him of his just . 
rights. ` 
° The Judge was of opinion that this suit 
was not tenable in the Civil Court, aud that 
the suit was barred by limitation ; and also 
that NZ deed proppunded by plaintiff only 
transfers to him the right and interest, in 
the suit then pending. e: 
The plaintiff now appeals specially, urging 
that, on all the above points, the Judge’ s 
judgment is incorrect, and the respondent 
admits that, on the two last points, he cannot 
support the Judge’s judgment ; but he urges 
that the decision of the J alge on the first 


| point is quite correct ; that plaintiff was not 


registered in his Sheristah ; 3that he was not 
bound te recognize him ; and that, therefore, 
whether he had knowledges of the transfer 
or not to him, no action would lie agaiust 
him, 


Weare clearly of opinion ‘with the special 
appellaitt, that, in this case, a suit will lie in 
the Oivil Court against the zemindar as well 
as against hig vendor. He alleges that they 
both fr audulently, with knowledge of his 
title tc 8 annas of the property, entered into 
a contract by which his rjghts were injured. 
Now, there can be no*doubt that, if-two par- 
tps collude to do any act injuring the righta 

6 third party, that party hag an action 
against them of some sort or other. Butitis 


‘Contende’l that there i is no‘action against the 
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zemindar, because he need not recognize 
the plaintiff until he is registered as a co- 
owner in his Sberistab. But this is too unli- 
mited a proposition. The zemindar need not 
‘proceed against him for rents, the tenure 
being Hable, in the first instance, until he be 
Bo registered. But after a person has pur 
chased, with the knowledge of the zemindar, 
a share in a tenure transferable by sale, the 
zemindar is bound to actas against that per- 
son in good faith; and if, with that knowledge, 
he chooses to treat the actual owner of 8 
annas as if he still remained the owner of 
‘16 annas, with a view of injuring and avoid- 
ing the riglits purchased by the new tenant, 
the Court, notwithstanding that the formal 
act of registration has not been gone through, 
will take carg that the zemindar gains no 
advantage frém an act which, on ‘the supposi- 
tion, is a fraudulent one in itself, and one 
tending to defeat the very nature of the 
tenure which is transferable by the custom 
of the country. 
_, We remit the case to the Judge, for trial 
of the case, regard being had to the above 


*eremarks. ; 7 
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The 29th August 1866. - e 
Present: 


The Hon’ble C. B. Trevor and G. Campbell, 
Judges. s 


Limitation—Ancestral property—Re- 
Hnquishment by Mindoo widow— 
Possession by reversionary beirs. 

Case No. 964 of 1866. 

‘Special Appeal from a decision passed by 

: the Additional Judge of Dacca, datgd 
the 28th December 1865, affirming ade- 
cision passed ‘by the Principal Sudder 
Ameen of that District, dated the 29th 
March 1865. 


Kalee Coomar Mag (one of the Defendants) 
Appellant, 
éë versus e 
Kashee Chunder Nag and others (Blaintiffs) 
and others (Defendants) Respondents. 
Baboo Kishen Succa.Mookerjee for Ap- 
. pellant. : 


Baboos Chunder’ Madhub Ghose, Kalee 
Mohun + Doss, ands Nilmonee Sein for 
Respondents. 


_ Where a widow relinquished her right to her tf- 


band’s property in favor of his then ‘reversonary bers 
who were accordingly put into possession, and other per- 
sons subsequently claimed the property ‘as the husband's 


a 
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gJudge, considering that, during the life of 


Rulings. [Vol. XI 


heirs, the cause of action of such other peons was 
hold to have accrued from the time when the then rever= 
sionary heirs came into possessidn of the property, 

OnE Ram Kant died 45 years before suit. 
He left a widow and three persons “then his 
reversionary heirs. It is patent, on previs 
ous litigation between the parties, that the 
widow had ceded and waived her life inter- 
est to the then heirs, accepting a mainte- 
nance instead ; and the original heirs of Ram 
Kant and their descendants have ever since 
remained in posssseion in certain shares as 
arranged among themselves. The widow 
having lately died, plaintiffs now come in, say- 
ing that (owing to the ancestor of defendants 
having predeceased their ancestors), af ‘the 
present date, they are the heirs of Ram Kant, 
° tbe exclusion of defendants, and they 
The 


the widow, the parties must be considered to 
have been the agents of the widow, and that 
the cause of action arose on her death, de= 
creed in favor of plaintiffs. Buta former 
suit, to which both sides were parties, declared 
the widow’s right to maintenance as dis- 
tinguished from the right to hold the proper- 
ty; and it is undoubted law that a widow can 
relinquish her right in favor of her husband’s 
Heirs. We consider that, from the time when, 
under a family arrangement, the then heirs 
came into the possession of the’ property, 
that property then vested in them, and that 
the death of the widow gave no cause of 
action to the plaintiffs. Therefore, the 
plaintiffs having come after the defendants 
have held for very many years, the suit is 
barred and unfounded. We decree the appeal 
and dismiss the suit with all costs. 


The 29th August 1866. 
o Present: 

The Hon’ble C. B, Trevor and CG. Campbell, 
Judges. 
Ejectment—Right of occupancy. 
Case No. 1104 of 1866. 

Special Appeal „from a decision passed by 
the Principal Sudder Ameen of Shaha- 
bad, dated the 31st January 1866, re- 
versing a decision passed by the Moonsiff 

A that District, dated the 2lst August 

865. 


Mateo Roy and others (Defendants) 
d Appellants, . 


D VETSUS 


Nadur Ali Khan (Plaintiff) Respondent. . 
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~ Baboo Chunder Madhub Ghose for. ` 
Appellants. =- 


Baboo ‘Kalee Kishen Sein for geg 


Shit t#recover possession of certain land leased to 


~ plaintiff by a Sezawal acting under the orders of the 


Zemindar. ‘It being found, as a fact, that the leasé was 
granted, and that plaintiff ‘obtained possession and was 
afterwards ousted by defendant; and the defendant hav- 
ing pleaded that he was the original ryot of thé land, 
that the village was let in farm, and that the zimindar 
had no right to oust him,—HELD that the proper issue 
for trial was whether the defendant had any right of 
occupancy. 

PLAINTIFF sues ‘to recover possession: of 
certain land leased to him by a Sezawal acting 
under the orders of Maharajah Moheshur 
Buksh Singh, and it is found as a facte that 
thé lease was granted, that plaintiff-obtained 
possession, and’ that he was afterwards- “ot gy- 
ed by defendant. But defendant, special 
appellant, pleads that he was the origin 


*ryot of the land, that the. village was let 


in farm, and that the Maharajah had no 
right to oust him. . The Lower Appellate 
Court has rejected this plea on the ground 
that defendant has not proved a hereditary 
Gozeshtah tenure. But that is not the pro- 
per issue. The -real question is whether 
defendant had any right of occupancy, for if 
he had, he cannot be turned out by plaintiff. 
It is especially necessary to-find this distingt- 
ly, since the finding of the first Court is very, 
strong in defendant’s favor, viz. that de- 
fendant held the land as a “ Bach,” and in 
1269 sold the trees to the Railway Com- 
pany—a state of facts which would certainly 
seem. to imply a right of occupancy. We 
therefore’ remand the case for a distinct 
finding whether defendant had any right of 
occupancy. If-he had, the decree must be 


- in his favor, 


e 


sý l 
‘The 30th August 1866. > ' - 
Present: ` l 


E Hon'ble: J. P. Norman Se W. S, Seton- 
Karr, Judges. 


Evidence (cross-examination). 
‘Case No. 163 of 1866. 


Regular Appeal from a decision passed by 


the Principal Sudder Ameen of the 
Twenty-four Perqgunnahs,, dated the 29th 
March 1866. 
Meer Sujad Ali Khan Nawab Zool fakar-: 
Dowla Bahadoor (Defendant) Appt lant, 
f PETSUS ` 
Lalla Kasheenath Doss and others (Plaintits) 
SE , 


REPORTER. ` Rulings. IBI 
Baboas Kishen Kishore Ghose TE Dwarka- 
nath. Mitter for Appellant. 


Messrs R. E. Twidale and C. Gregory and 
Moulvee Aftabooddeen Mahomed for 
Respondents, 


. Suit Taid at Rs. `9,681- 7-0-10. 

"Remarks on the bles and jmportance of" cross~eXa~ 
mination?’ - 

Tars is a suit by Lalla Kusheenath, de- 
scribing himself as a co-sharer and managing . 
member of the firm of Kasheenath Doss and 
Benarussee Doss (now deceased)? against 
Meer Sujad Ali Khan Zoolfukar Dowla, for 
the sum of Rs. 9,681-7-6, on. balante of 
an account for the price of buildings, works, 
and repairs alleged to have been executed 
by the plaintiff's firm at SE defendant’s 
request.  - x 

The effect of the defendant's answer is 
that his dealings were with Bengrussee Doss 
only ; that the plaintiff was not a partner of, 
or co-sharer with, and was not the heir of, 
Benarussee-Doss ; and that he had not ob- 
tained a “certificate under Act XXVII o 
1860. 

Secondly, he “leaded that the suit was 
barred by limitation, 

Thirdiy, ho denied all liability, stating 
tbat the claim was a fraudulent one, and 
that the books produced by the plaintiff had ` 
been manufactured for the purpose of sup- 
porting jt. 

Fourthly, he sid that Benarussee Doss, 
having acted as his cashier from 1260 to 
1280, had received sums of.money and jewels 
amounting to Rs. 8,64;802, ‘of ‘which full 
details are given; that he had rendered no 
accounts, though repeatedly called on Go do 
so; that there was a cash balance due from 
hfn for which the defendant was. about to 
sue, when the plaintiff brought this suit in’ 
order to make it appear that there was a 
balance in his favor. 

Lastly, that the orders for all work such 
as those referred to were’ given by the de- 
fendant to Benaruasee, not-under any agree- 
ment or understanding thate he was to be 
paid as* a contractor, but as orders given to 
him as a serwant, and the works were xe» 
cuted at the expense of the . defendant. 

The evidenge was very fully and carefully 
taken on the 4th, Sth, 6th, 7th, and 8th of 
December 1865, before Baboo Koonj Lak 
Banerjee, Pr incipal Sudder Ameen of the 
Twenty-four Pergunnihs, acting during the 


@bhence on deputation ‘of Baboo  Greesh 


CI wader Ghose. 
` We obgerue, however, Dat: Mahomed 
Jafuy Ali Ven having stated in his "est, 
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mination-in-chief, as a witness for the de- 
fendant, that Benarusgee Doss was Tubbildar, 
and, without any doubt, servant of*the de- 
fendant; that he did not know whether 
rupees, jewels, and clothes were deposited 
with him ; and that he used to carry out any 
orders given him by the defendant. He 
was asked by the plaintiff's vakeel, on cross- 
examinatiog, “ Do you know if he had simi- 
lar dealings with other parties?” The 
question was disallowed by the Principal 
Sudder Ameen on the ground that this was 
a plaintiff's question, but that the witness 
‘was not the plaintiff’s witness, It ig clear 
that the Principal Sudder Ameen was wrong 
in disallowing tbis question. ft might 
have been of considerable importance to the 
plaintiff if h@ecould have shewn that Be- 
‘narussee was not a mere cashier of the de- 
= fendant ; that he received the defendant's 
money as hé did that of any other person, 
snd kept it merely as a banker. 

The plaintiff’s vakeel was fully justified 
‘In using all the arts of an advocate to extort 
-eimissions from the defendant's witnesses 

leading to that inference, e e 

Similar questions were put to Moonshee 
Sufdur Ali, and disallowed for similar reas 
sons, Š 

It is difficult to see why Baboo Koonj Lal 
Banerjee, who heard the evidence, did not 
give judgment in the case. He was more 
eapable of forming a satisfactory opinion 
upon it than any one else. 

Before we pass to the consideration of the 
general merits of the case, we will make 
some observations with reference to the dis- 
allowance of the questions above mentioned. 

The essence of cross-examination is, that 
it is the interrogation by the advocate of 
.one party of a witness called by his adver- 
nary with the object either to obtain from 
such witness mdimissions favorable to his 
cause, or to discredit him. Cross-examina- 
tion is the mst effective of all means for 
extracting truth and expoging falsehood. 


Sitting as a ourt of Appeal, we Jave 
constantly to regret that witnesses Have not 
been cross-examined in the Lower Courts in 
the Mofussil. An instance was recently 
brought to our notice, in whieh a Principal 
Sudder Ameen, having himself summoned a 
witness and examined him, refused to allow 
any question to bepuf to him by either of 
the parties to the cause. And in appeal to 
this Court, in consequence of the absencefof, 
material evidence on explanation whith 
that witness could have given -hag a ques- 
tion been put to him, we were informed that 


the appellant was compelled to assent to a 
compromise. : 

Now, ijt is a well-known rule that all wit- 
nesses examined-in-chief, or sworn, gre sub- 
ject to cross-examination. The test for 
determining whether the depositions of wit- 
nesses who are absent, or who have been 
examined in a former suit, can be received, 
is, whether the party against whom they are 
to be used had the power fo erogs-examine. 
If he could not have cross-examined, the 
deposition of the witness ought not to be 
admitted against him. ; 


We think it not out of place to refer to s 
celebfated passage of Quintilian on the sub- 
ject of cross-exami- 
nation, P of which 
we have given a 
gree translation. He says’: “ In dealing with | 
‘a witness who is to be compelled to speak 
“the truth against his will, the greatest 
“ success consists in drawing out what he 
“ wishes to keep back. This can only be 
“done by repeating the interrogation in 
“oreater detail. He will give answers 
“which he thinks do not hurt his cause : 
“Cand afterwards, from many things which 
“he will have confessed, he may be led into 
“such a strait that what he will not say, 
“he cannot deny. For, as in an oration, we 
‘generally collect scattered proofs, which ` 
vr singly donot appear to press on the accused, ` 
“yet by being put together prove the 
“ charge, Soa witness of this sort should 
“be asked many things as to what went 
« before,—what came after,—as to place, 
“time, and persons, and other things, so 
“that he may fall upon some answer after 
“ which he must necessarily either confess 
“what is desired, op contradict his former 
‘‘statements., If this does not happen, 
‘it may become apparent that he will 
‘not speak, “or he may be drawn out 
“and -detected in some falsehood foreign 
“to the cause: or by being led on to 
“say more than the matter requires in 
‘favor of the accused, the Judge may 
“ be led to suspect him, which will damage his 
d eause not less than if he had spoken the 
‘trogh against the accused. It sometimes 
“happens that the testimony given hy a 
‘‘ witness Lg inegnsistent with itself. Some- 
“times (and that is the more frequent case) 
“ one witness contradicts another. A skil- 
ful IZ may produce by art that 


* Phe passage is quoted in 
Beat on Evidence, page 737, 


whi usually happens accidentally. 
" Apaft from the cause, witnesses are usu- 
“ally asked many questions which may be 
“useful, as to the lives of other witnesses , 
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- “ag to their -own character and position; 
e “any crimes they have committed, their 
“ friendship or enmity to the parties,—in the 
“answers to which, they may eithér make 
“some useful admission, or be detected 
“either in a falsehood ar the desire of«in- 
S ‘‘juring the opposite party.’ ` ae 
“The faculty of interrogating witnesses 
effectively is one which requires a careful 
study and a considerable knowledge of 
human nature. 


perience, 
d “(The rest of this case goes upon facte and 
ts therefore omitted), 
D i + r 
e The Siet August 1866. ` 


Present : 


The Hon’ble J. P. Norman. and W. $. 
K Beton. Rat Judges. . 


Minors (Enforcement. of sults in favor 
Sa j of). 
! , i l e 

Case No; 1462 of 1866. `. > 

Special Appeal from a decision passed by 

the Principal Sudder Ameen of Sylhet, 

dated the 8th March 1866, affirming ` o 

decision passed by the Moonsiff of that 
District, dated the 16th November 1865. 


Mahomed Hatum and others (Defendants) 


Appellants, 


ke VETSUS 


Mussamut Jumeera Bibee and others 
(Plaintiffs) Respondents. 


Baboo Debendro Narain Bose for Appel- 


lants. 


No ‘one for Respondents. 
e + 


- There is no reason why s judgment obtained in any f 


suit by an infant should not be enforcible in faver of.the 
infant, 


Tue plaintiff bus obtaitted a decree for 
certain lands of which the defendant is in 
possession under an alleged sale by the 
plaintiff's father which the Se te ma 

7 Ameen finds to be fictitions;—one of the main 
reasons assigned for his finding bei&g ®that 
the plaintiff’s father and his-family remained 
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It is one of the highest: 
arts of an advocate, and can ‘only be ne~ 
quired after years of observation and ex# 
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in possession after the date of and notwith- 
standing the alleged sale. 

wo objections were’ raised before us on 
special appeal: frst, that the defendant ob- 
jected, before the Lower Appellate Court on 
appeal, that_the plaintiff is an infant, and 


therefore cannot sue, but that the plea was 


not tried by the Lower Appellate Cofrt, ` ` 
The plaintiff alleges that she came of age 


was of age; that she had attained 18 years 
of age at the time of the hearing. Possibly, 
if the plaintiff was under nge, the *proceed- 
ings might have been stayed until a guardian 
was appointed under Section 3 or 4 of Act 
XL of 1958, or security for costs given. But 
there ig no reason why a judgment obtained 
in any suit by an infant should not be en- 
forceable in favor of the inffnt.. In‘ Bird 
versus Pegg, 5 Barnewell and Alderson, page 
418, the point was distinctly determined’ by 
the Court of Queen's Bench in England. If 
there were any doubt in, the matter, which 
there is not, Section 350 of Act’ VIII of 
1859 would remove all difficulty, because 
it is clear that the objection did not in any 
way affect the merits of the case, 

Secondly, the defendant objected that the 
point of limitatioi® had uot been tried. But 
fpplying the defendant’s own objection, that 
the plaintiffis an infant, to the facts as found, 
limitation is out of the question, because the 
very gréund of the Principal Sudder Ameen’s 
decision Je (hat the plaintiff’s father was in 
possession after the alleged bill of sale,.and 
presumptively. down to the time of his death, 
when the plaintiff, his infant daughter, was 
dispossessed by the defendant. 

It is clear, therefore, that the Principal 


‘| udder Ameen has fully determined all that ` 
.| it was necessary for him to*try, and we 


rejéct the appeal with costs. 





The-8lst August 1866. 


: We Present d 
The Hon'ble J. P. Norman and W. S, Seton- 
' -e Karr, Judges. 


d Mortgage—Limitation. 
- Case No. 1517 of 1866. . ° 


Special Appeal from a decision- passed by 

the Principal Sudger* Ameen of Fureed- 

pore; in Dacca, dated the 12th Marck 

1866, affirming a decision passed by the 

_. "Moonsiff of that District, dated the ‘30th 
‘= Augest i865. Tee 
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in 1271, and the first Court found that she ` 
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“Beineipal Sudder. Ameen’ sof’ thit Dis- 
trict, dated the 9th March 1865. -> 


i s 
AE d Chunder, Madhub ‘Chuckerbutty (Defendant) 
KEEN ee and others (Defendants) Appellant, e $» 
Ss Respondents. i "Mere © e a E 
Baboo Mohinee. Mohun Roy ` and | Shib ` Bissessurec Debea and others (Plain atif a 
WW `" Chuender Mojoomdar for A ppellant:,e Respondents. ER. 


_ Baboo Otool Chunder Mookerjec. for 

* Respondents. : 
A Mortgages who was empowered by bis mortgage 
‘to take possession of. the mortgaged property on default 
of payment in 1255, sued and obtained a decree for 
‘foreclosure against: the mortgagors in 1860, and now 
sues the purchasers from the mortgagers who have een 
in possession ever since their purchase ii 1253,—MELp 
that the plaintiffs’ right of action accrued in 1255, and 
that the decree in the foreclosure suit gave ‘ho starting 
paint and could.in no way affect the right of fhe- pur- 
chasers who were not parties to that snit. 
Tus is a seit by a mortgagee, to recover 
possession of mortgaged property. It is 
. stated by thg.vakeel for the appellant that, 
. the mortgage was dated in 1246, and em- 
` powered the mortgagee to take possession on 
default of payment in 1255. The now-plaint- 
` iff sued and obtained a- decree for fore- 
élosure against the mortgagors in 1860:, He 
then brought the present Suit. against the 
* defendants, purchasers’ from the mortgagors, 
who have been i in -possessién ever since the 
‘date of their purchase in, 1253. 8 
‘On this statement, we think it clear that 
_ the plaintiff's‘ right of eaction,---that is, his 
title and power to demand present possession, 
‘accrued in 1255. The decree in the fore- 
‘closure suit gave him no starting point, and 
can inno way affect the right of the now 
l defendants who were not parties to that. suit, 
_ The present suit having been iustituted on 
' the 2nd of December 1864, is barred under 
Clause 12 Section 1 Act XIV of 1859.7 
© Appeal dismissed with costs. ° 
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` "The Ist September 1866. 
°. Present : ; 


The Hon’ble Bir Barnes Peacock, Ki., Chief 
, Justice, and the Hon’ble C, B. Trevor, 
. G. Loch; L. S:.Jackson, ‘and Shuntboonath 
, Pundit, Judges. 
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4859—21 on-suit. 
$ Case No, 8296 of 1866. 


‘Special Appeal Saal & decision passed by 
. Mr. A. A. Swinton, Judge of ec 
dated the`8lst August 1865, affirming 


7 
„ 
A 


"decision passed by Moulvie Anwar Ali, 


$. 


6 


‘Baboo Kalee Kissen Sein for Appellant. 


Baboos Dworkanath Mitter and Romesh. 
Chunder Mitter for Respondents. 7 


According’ to Section 14 Act XIV of 1859, a plaintiff. 
not entitled to deduct the time occupied by him in 
prosecuting a. former suit in, which he was non-suited, 
much less the time occupied in appesling. from that 
decision and the time intervening between the non*suit 
and the filing of the appeal (Loch and Shumboonauth 
Pundit, d, da dissenting). 

This case was referred to a Full Bench 
by, Kemp and Campbell, J. F. under the 


fallowing order :—~ 


Referring order.—In this case, the ques 
tion is whether plaintiff can deduct from the 
period of limitation, the time during which - 
a former litigation on the same subject was 
pending, the former case having been non- 
suited. Plaintiff appealed from the order of ` 
non-suit, and the appeal was unsuccessful, 
He claims to deduct the whole period from 
thé institution of the suit to conclusion of 
the case in-appeal, ; 
With respect to the construction ` ‘of Sec- l 
tion 14 Act XIV of 1859, it appears to us™ 
that there has been a conflict of opinion on 
the: meaning of Section 14. That Section 
would seem to be limited to cases prosecuted 
inthe wrong Court; but on reading the 
text of the Section, we find that exception 
is made of the time during which the suit 
was bond fide prosecuted in any Court which, 
from defect of jurisdiction or other cguse, | 
shall have been unable to decide upon it. 

In the first ĉaso noted in the margin,* it 
seems to be assum- 
ed that the timeoc- 
cupied by a former | 


s 
hb 


KL 
* Mund Doolal Siroar versus: 
Dwarkanauth Biswas, ne ~ 
ed by ae Og. OG 


and Steer, J., 7th A et suit is not to be 
(Weekly Reporter, Civil Rul- excluded : while 
9, Volume II). j 


in the other cases“ 
-also noted, it. was 

held. that both the 

time occupied be 

a non-suited ‘case, 

and that ‘océu: 

pied in appealing 

against the non- 

suit, should . be 

excladed. 

In the présent 


Dë beer 

Shoah KeramutHossein versus 
Gelab Koonwar, decided by 
Steer and Morgan, JJ. 22nd- 
June 1855 (Weekly Reporter, 
Volume AU, page 101, Civil 


Smonboonanth Bigwas ver- 
sus Kishto Dhun PE 
decided by Peacock, C, Ju 
and L. S., Jackson, . J., 9th 
March 6 (Small Cause 
Court ferences, page 

re eporter, "Volume vy" 


a 


case three questions arlse== 
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sfide, &c., with due diligence. 


‘unable to-decide upon his cause RES 


e 


i Civile 


- 


Fimi -Whether the time Eeer by: che 
hon- suited‘case should be eżcluded, `~, 

Second. .— Whether the time--decupied by 
the > appeal; should be excluded. ` 2": 

"Third: Whether the time occupied be- 
twedn:-non-suit and filing appeal: (the: appeal | 
being: filed within the prescribed -time) 
should be excluded. Looking to the-confliçt 


of decisions and the difficulty and importance: 


of these points, we refer the case for the 
decision of a Bench of not less. than 5 
Judges. 


. Full Bench Judgments. a 


Peacock, C. J.( Trevor, J., concurring).— 
This is a case which was brought whilst Act 


` XIV of 1859 was the Law of Limitation, and 


therefore that Law is applicable to the SÉ 
Section 14 enacts — 


Zu In computing any period of limitatic’ 
nr breseribed by this Act, the time during 
“ which the claimant, or any person under 
D whom he claims, shall have been engaged in 
“ prosecuting a swt upon the same case of 
“ action against the same’ defendant or some 
" person whom he. represents bond fide, and 
“ with due diligencein any Court of Judicature 
“ which, from “defect of jurisdiction or other 
tí cause, shall have been unable to decide u pon 
“it, or shall have passed a decision which, on 
s appeal, shall have been annulled for any 

D guch cause, including the time during which 
‘such appeal, if any, has been pending, shall 
“ be excluded from such computation.” 

The first question is- whether the time 
during which the plaintiff was prosecuting a 
suit which was non-suited comes within the 
words of Section 14, the time during which 
“ -the claimant shall have been engaged in pro- 
“ secuting bond fide and with due diligence 
“in any Court of Judicature which, from de- 
“ fect of jurisdiction or other chuse, shall have 
“ been unable to decide upon jt.” It-appears 
to me that, where a-plaiutiff-is non-suited, ‘he 
cannot be-said to have prosecuted- bond 
Farther, I am 
of opinion that the words or other cause ” 
must mean a cause of like natura as defect 
of jurisdiction. Now, a defect of jurisdiction 
would ben cause that would not include any 
neglect ‘on the part of the plaintiff either in 
stating his case or in other respects. For 


instance, if the plaintiff should fail to ap- 


pear or to produce his witnesses on the day 
fixed for the hearing, the Court would be 


But that would not. be s- cause fof which 
fime ought to be deducted under the Section, 
tor it could not be said that the plaintiff was 
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prosecuting his suit bond fide and with due 
diligence, or that the Court was prevented 
by wands of jurisdiction or other cause not . 
connected with the plaintiffs own negligence 
from deciding upon the: case. 

I am of opinion that the time during 
which the plaintiff was non-suited ought 
not to, be deducted. “It was contended 
that the plaintiff was non-suited merely 
because he neglected to state thé. boundaries 
of-his land; but if the uncertainty of what the 
“plaintiff was suing for was such as to prevent 
the Judge from deciding upon the case in 
the first suit, it must equally prevept the 
Court in the second suit from determining 
whetherthe former suit was for the same cause 
of action. Suppose a person were to sue for 
damages, and state that he edas - sustained 
"| damage by some act, without. “specifying it, 
whieh the defendant committed. Suppose 
the Judge were to say, “ I cawnot discover 
“what it is for which the plaintiff clains 
“damages,” and should dismiss his claim, I 
do not‘thjak that that would be a cause for 
deducting, in the second suit specifying the . 
injuyy, the time occupied by the plaintiff if 
the former suit. 

Then,’ if the canse alleged in the case, — 
namely, the nonsstatement of the boundaries 
Sf the land in question,—-was such as to pre- 
vent the Judge from knowing really what 
the plaintiff was suing for, I do not see how 
itcan W shown in, the present case that. this 
suit is brought for the same cause of action. 
If the ambiguity prevented the. Judge 
from deciding that suit, how can it be said 
that the former and present actions were — 
brought for the same cause? 

For these reasons, I am of opinion that 

the time during ‘which the plaintiff was 
‘prosecuting his former suit ofght not to be 
deducted, 
_ Therefore the question propounded may 
be answered that the plaintiff is not entitled 
‘to deduct the time occupied ey him in pro- 
secuting the former ‘suit in which he was 
*nonssuited.. If te time occupied in prose- 
cuting the suit cannot be deGucted, it follows 
that neigher the time occupied - in appeal- 
ing from thet decision, nor the time occupied 
between the non-suit ‘and the filing of the 
appeal, can be deducted. e 


It is said that this ‘if a hard case. It 
appears, however, that, deducting all the time 
occupied in prosecuting the former, suit and 

peal, with the exceptign-. of the short period 
Le the time of the “non-suit and the 
filing of the appeal, 12 years and 11 days 
elapsed. Yetween the accruing of the cause of 
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action and the commencement of the present 
suit. In fact, more than sixteen years agd 
a half intervened between the date of dispos- 
session and the commencement of the present 
suit. The plaintiffs have only themselves to 
blame for their delay. . e 

The appeal is dismissed with oats. -apd 
the decision of the 'Lower Appellate Court 
` affirmed with costs. e 

Loch, J.—It appears to me that the pecu- 
liar circumstances of this ease must be con- 
sidered. , The case wns instituted under the 
old procedure ; and under that procedure, 
where boundaries were not given, a case*was 
non-suited, and the plaintiff had to pay all the 
‘costs. That was considered the penalty for 
filing a defective plaint. 

‘During thge pendency of that suit in ap- 
„peal, this new Law has been passed, and. the 
party now tries to bring in his fresh action 
under the rw Law, and he finds that he is 
ont of time, and he points to Section 14 Act 
XIV of 1859, and says, " Allow me the time 
which is mentioned in this Section, and 1 
shall bein time. I formerly prosecuted the 
‘suit bona fide in a Court haying jurisdietion, 
but it was non-suited under the then existing 
rules of procedure ; ; but that order did not 
- dismiss my claim.” 


Looking to the wording of Section 14 
“Act XIV of 1859, it appears to me that the 
words “ other cause” are large enough to em- 
brace the present case? The absence of 
boundaries in a plaint was a defect which 
had, under the old procedure, its peculiar 


“ other cause” if they be Sec 
to cases such as the present. 

Under, this view of the case, T: think oa 
suit is within time. E Ee 

Jackson, J:—I concur with the Chief Jus- 
tice in opinion. It appears to me “that, > to 
entitle a plaintiff to the benefit of the. ‘terms, 
of Section 14 of the Limitation Law, it must 


| be shown that his suit had been prosecuted 


9 


‘penalty attached to it; but the defect was 


- not considered of so serious a nature as to 


deprive a plaintiff of the benefit of the time 
Züring which his case had been pending. 
In this case, all the circumstances whiéh 
warrant a Court, under the present Law, 
granting time, appear to meet. The 
parties are th8 same as in the former 
case, The cause of ,action is the same. 
The former suit was brought in good faith 
nnd prosecuted with dug diligence to a 
successful termination, before the Pringipal 
‘Sudder Ameen; but in appeal it was non- 
suited, not for want of jurisdietio® in the 


Court, but from another cause, viz. the nb." 


Bence of boundaries in the plaint—a defect 
which, under the, former practice, was a 
sufficient ground for an order of non-suit 
with costs,» but which carried no further 
penalty ` with ite The plaintif was not 
prevented from bringing a fresh suit, E 
did he lose the time while his former a 

was pending. Itis difficuls to understand- 
the meaning to be attached to the words 


s -9 
. 
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bond fide and with due diligence, aud that ` 


‘the Court: was unable to decide upon it from 
some cause quite unconnected with tlie 
default or negligence of the plaintiff, To 
hold otherwise, would be inconsistent with 
the use of the words “ bond fide and withedue 
diligence.” It does not by any means follow. 
in every case that, because the Court had 
been obliged to refrain from deciding the 
ase for want of jurisdiction, the “party. 


“would have been entitled to avail himself of* . 


the time during which the suit was pending, 
because it might so happen that the party 
knew well that the Court in which his- suit 
had Been brought was notthe Court to which 
he ought to go. In that onge, the suit was 
not bond fide, and he is not entitled to that 
time. 

It appears to me that the inability of the 
Court must be either some unavoidable cir- 
cumstance over which no one has any con- 
trol, or something incidental to the Court- 
itself, and unconnected with the acts of the 
parties. 

Shumboonath Pundit, J.—I admit that 
the’ case of the appellant is to be guided 
and determined by Act XIV of 1859, but 
hold that, when in the former case brought by 
the special appellant, on the appeal of the 
opposite party, the claim of the appellant was 
dismissed without a trial on the merits, on 
the ground of the plaint being deficient 
in specificatiofs of cértain boundaries of tha 
lands claimedy the appellant is entitled. to a 
deduction of the period for which the former 
case was pending. 

When the Court hearing the appoi (in 
the former case) thought that the: plaint in 
it was so defective that no decree'could be 
passed upon it, pleintiff is entitled to the 
benefit of Section 14 of Act XLV of 1859, 
becau8e, for want of boundaries, the Appellate 
Court trying the former case had thought 


“itself unable to try it on its merits. 


It is admitted that the deduction provided 
for in the Above Section of the Law is not 
limiteg to cases dismissed without trial for 
wage jurisdiction, but is also intended: to . 
apply. to many ‘other cases decided without 
trial of merits ne several other causes. Just 
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* not having jurisdiction must necessarily be, in 
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6 institution of a case in a wrong Court 





-the pyè pf the law, an act of neglec€ of the 
plaintiff, so the omission of boundaries by 
him is the éffect of heglect. In fact, in most 
‘of the casesdecided without trial of merits, the 
“cause of the inability of the Courts to decide 
on the merits must always be plaintiff’s fault. 
When plaintiff had in right earnest. brought 
his former suit, und proceeded with-it, the 
fact of a Court of Justice having considered 
itself unable to decide it on the mérits, owing 
to some mistake of the plaintiff, would sot 
be any good ground for denying to the said 


oplaintiff the deduction allowed by the afore* 


said Section. : 
The defendant did not object below that 
the present action is not for the same bands 
that the plaintiff had sued for before ; and 
ihe details of both the claims - distinctly 
show that the cause of action in both the 
cases was one and the same. e $ 
Under the old Jaw and practice, the 
Mofussil Courts often non-suited: plaintiffs 
for want of boundaries—~an accident not likely 
to happen under the present Law, Act VIII 
of 1859. I admit that, even for cases dis- 
missed for want of jurisdiction, ‘the Court 
asked to make a deduction must be satisfied 
that the former case was a bond fide suit 
before if would be empowered to allow the 
deduction asked for ; but Iam not prepared 
to rule. that, in this case, the A’ppellate Court 
trying the first case considered itself and was 
therefore able to decide the suit op: ‘the 
merits, or that the omission of boundaries 
shows that the suit was not dona fide. We 
cannot in this case try whether that Appel- 
late Court had rightly or wrongly non-suited 
the case, but cannot disavow thé fact that 
that Court did not try the case on the 
merits, CS j t. ` 
We must hold that, legally, this die 
of that Court amounts to an-admission® ofits 
inability to-try it on the merits; and if it 
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held”: sọ, it: should be held, for the purposes 
ofthis deduction asked, that that Court was 
unable to decide the suit on its merits. 

I would therefore allow the deduction 


| asked for. 
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The Ist September 1866. 


Present : 

TheeHon’ble Sir Barnes Peacock, Kt.. Chief 

Justice, and the Hon’ble G. Loch, L. S. 

` Jackson, G. Campbell, and A. G. Mac- 
pherson, Judges. , 


- , Gosts—Appeah? 
Case No. 478 of 1866. 


Special Appeal from a-decision passed by 
dr. F. C. Fowle, Judge of Rungpore, 
dated the 22nd December 1865, affirming 
a decision passed by Mr. 5 DaCosta, 
Officiating Principal Sudder Ameen of 
that District, dated the 9th June 1865. 


Greedharee Lal Roy (Defendant) Appellant, 
k versus 


-Soonder Bibee and others (Plaintiffs) 
Respondents. 


Baboos Kally Prosunno Dutt, Kissen Dyal 
koy, and Shoshee Bhoosun Sein for 
Appellant. i ` 


No one for Respondents. 

e : : 

An appeal will lie upon a question of costs, though 
any interference with the order ôf the Lower Court as 
to costs ought to be exercised with discretion, 

+ 


This case was referred to a! Full Bench 
by Kemp and Seton-Karr, J. J., under the 
following order y- 


Rtfexring order, "Dog only point in this 
case is “vhether there did or did not lie a 
right of appeal to the Judge from an order 
of a Lower Court about costs, 


The Judge, quoting a ryling of the High 
Court of the 10th of January 1865, Volume 
II, page 33, Weekly Reporter, says that there 
‘is no-appeal” to him and that he cannot 


jo Gas Dee . 

e have doubts as to the correctness 
of this ‘ruling, and it certainly appears to us 
to conflict with the ruling reported at page 

t- s 5 B 


. 188 


Civil 


97, Volume'I of the Weekly Reporter, 9th 


` September 1864, and with that of the 29th 


of June 1865, reported at page 109 of 
Volume III, Weekly Reporter. : 


 — The view taken in these- latter rulings 


appears to us to be that'a right of appeal is 


not barred, ‘though any interference with ethe 


order of the first Court as to costs should 
he exercised with discretion and for good 
‘cause shown.- a 


. We refer the present case to a Full -Bench 


- to decide which ruling is correct, and whe-. 
ther there is or is not a right of appeal on 


such a point, whatever may be (he discre- 


. tion which Courts, either of first instance or 


of appeal, ought to exercise in such mat- 
ters, i 


* 


Fan ‘Bench Judgments. 


Peacock, C. J. (Loch, J., concurring).— 
-The point in this case is whether there is or 
is not a right of appeal from a decree so far 
only as it relates to costs, The Division 
Bench, after referring to certain decisions 
ewhich appeared to them to conflict with 
the ruling of the High Court reported in 
‘Vol. II, page 33, Weekly Reporter, say : 
“The view taken in tise latter rulings 
‘appears to us to be that a right of appealeis 
“not barred, though any interference with 
‘the order of the first Court as to costs 
‘should be “exercised with discretion and 
“for good cause shown,’ 


Speaking for myself, I have no doubt that 
‘an appeal will lie upon a question of costs, 
though any interference with the order of 
the Lower Court upon that subject ought to 
be exercised with discretion. 


Section 187 of the Code of Civil Procedwre 
says, “ The judgment shall in all cases direct 
s be whom the costs of each party are to be 
“paid, whether® by himself or by another 
o party, and whether-in whole or in what 
‘part or -propõrtioń, and the Court shall 


. “have full power to award and apportion 


costs in any manner it may deem proper.” 
The power given to the Court (d award 

and apportion costs in such manuer as if 

may deem proper is a power to be exercised 


according to law, and not according to mere 


caprice. Itis a pawer to be exercised ‘sub- 


... ject. to all the provision of this Code: and a 


` deċrèe, so far as ivrelates to costs, is subject 
to an, appeal. in the same manner as any 
other part of the decree: ` "Le 


t 4 e j D e I) 
. Words similar to the words “in any man- 


-. per it may, deem proper” in-Sectién 187 are 
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also used in Section 109. There mis said 


“ tho Court may order interest; -at ‘such rate , 


“as the Court may think proper, to be paid, 
“ ge” That does not mean any sum thag the 


Court may think proper without any. appeal, | 


otherwise the Court may award 100 per cenf. 
instead of the ordinary rate of 12 per. Gent 
or the rato, if any, expressly agreed to “be 


cipal became due. 


Similar. words are used with regard to ia- 
terest in Section 196. 


It appears to me that the discretion vested 
in the Court in all these Sections, is °sub- 


ject to the controlling power of appeal, 


por regular or special, according to thé 
ature of the case. 


paid (Section 159), and the Section which’ 
gives an appeal against a decree makes no 
excaption as regards the award or no award 


of costs. 


‘Whether a special appeal will lie or not, 
must depend upon circumstances. ‘If (be 
Lower Court should award costs to the 
losing party, it might be an improper exer- 
cise of discretion against which a regular 
appeal would lie, but it would not be a mat- 
ter of special appeal, unless it should be held 
contrary to law to award costs under any 
circumstances to the losing party. If costs 
should be allowed contrary to law, it would 
be a subject of special appeal. 


For instance, if the Court should allow 
costs for three pleaders for one plaintiff, 
where the law allows costs for only one 
pleader, or should allow costs for ‘a-pleader 
calculated aceording to a higher percentage 
than the law, allows, it would be an error 
of Jaw and a matter for special appeal: 
Many :other instances might be cited in 
which the Court might exercise its dis- 
cretion in awarding costs contrary to the 
law laid down in some Act or Regulation. 
o such a case, a, special appeal would lie,’ 
but where there has been merely an unsound 
exercise of discretion, a special appeal would 
not lie. l ; 


The first cage referred to by the learned 
Judges.(2 Weekly Reporter, p. 33) appears 
to: be a case of the latter sort. In that case, 
the digcretion exercised was not contrary to 

ric first Court gave the plaintif- a 
deed but relensed (e Collector, and, in so 
doing, refused to award any costs to him, 


s 
eg ~ 


paid by the contract under which the prin- 


The decree- must specify the amount of. 
costs and by what parties they are to "be" 


eV 


a 


. “a special appeal did lie. 
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thinking ‘tliat it was necessary to join the 
Collector ‘as-co-defendant. The Collector ap- 
pealed-'to:the. Principal Sudder Ameen for 
his costs:;\the; Principal Sudder Amen dis- 
missed the- appeal, and from that decision 


the Collector. appealed to the High Court, 


The Court said that, as “ the awarding of 
“ eosts is a matter left to the discretion of 
“the Court, we are of opinion that po 
“appeal lies; 2 e. that a special appeal 
having reference toa mere matter of discretion 
would not lie in a case in which the Court 
was competent by law -to refuse costs: In 
that case, it was not contrary to law to refuse 
to award costs to the Collector.. 


z & 
The case of the 9th September 1864 (re- 
ported in the Weekly Reporter Vol. I p. 97) 
was one in which it was held that the awa 
of costs was contrary to law, and therefore 


In the last case referred to, the decree of 
the Julgo reversivg the decree of the Lower 
Court as to costs was reversed on special 
appeal, for not stating the reasons fof his 
judgment. ` 


Tn all cases it will be for the Appellate 
Court to determine whether the error in-the 
award of costs is a matter of special or rg- 
gular appeal. 

The question referred in-this case is not 
whether a special appeal will lie under the 
circumstances. .The Judge was wrong in 


holding that he had no power to interfere 


with the question of the award of costs. 


The case was before him in regular appeal ;, 


the case upon which he relied was a decision 
in special appeal. ` ) 
The case must go back to the Division 
Bench which referred it, in order that the 
Court may determine the nppeal with re- 
ference to this expression of the opinion of 
a Full Bench. . s ; 


Jackson, J.—I am of the same opinion.. 


I would only add that it seems to me that 
the direction of the Court of first instance 
as to costs being by Section 189, a part of 
the decree; must, ‘in my opinion, be open ai 
least to regular appeal. Section 189 says 
that the decree shall “state the amouat of 
“costs incurred in the suit, and by what 
“ parties, and in what proportiorls they are 
“to be paid, and shall be signed by tlie 
“Judge and sealed with the seal of the 


“ Court.” , l ® 
It appears to me that, in many ech not 
only in a matter of costs, but also in) sine 
small matters being a part of what is ordered 
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by the: decree, the plaintiff or defendant 
might bé dissatisfied with the decision, and 


.corñe up-to the Appellate Court in appeal, 


although he might acquiesce in the princi- 
pal'part of the decree. ~- . 


Then, under Section 189, “ the Court shall 
‘have full power to award and apportion 
“ costs ia any manner it may deem proper.” 
Now, the words just cited must be taken in 
connection with the words in Séction 187. 
It does not appear to me that the words “shall > 
have full power” mean anything more than the 
words “ may order interest at such rate as the 
Cout may think proper!" in Section 193, or 
than the words “may provide. .. . inter- 
est thereon at such rate as the Court, may 
think proper” in Section 196. 


Ip short, the award of costs @ppear to me 
to be, like the award of damages, in the dis- 
cretion of the Court, but subjecg, asin the 
latter case, to an enquiry as to the mode in 
which that discretion has: been exercised if 
all cases*by regular appeal, and in certain 
cases algo, as pointed out by the Chief Justice, 
in speçial appeal. ` 


Campbell, J.—I also entirely concur with 
the Chief Justice. e It seems clear that the 
discretion. vested by law in the ‘first Court 
with regard to costs is a discretion subject 
to regular appeal, agd that the Appellate 
Court may also exercise ita discretion. .. 

; : 


The ground of special appeal is’ very 
much narrowed by the law which gives en- 
tire discretion to the Lower Courts, and no- 
thing within the limit of that discretion can 
be the subject of special appeal. But when, 
in the matter of costs, the order is absolutely 


illegal, a special appeal also will lie. ` 


Macpherson, J.—Y .havé, in more thar 
one case, held that there ig no appeal on 
a mere question of costs. I considered that 
such appeals were undesirable in principle, 
and that the words of Section 187 of Aot 
VIII of 1859, namely, “ the Court shall have 
‘ful? pawer to award and apportion costs in 
“any maaner it may deem proper,” were 80 
wide as tó given discretion to the Courts which 
it was not intended should be the subject of 
appeal when no other ground of dissatisfac- 
tion with the decree of the Lower Court was 
alleged. The matter, however, has alwayd 
appeared to me to bq ofen to doubt ; and 
as the majority of the Court are unanimously 
Aë opinion that an appeal will lie on a mere 
qupstion of costs, I do not desire’ expressly 
to dissent from that opinion. 
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The 4th September 1866, 


Present: . 


The Hon’ble H. V. Bayley and Shumboonath 
Pundit, Judges. 


w 


Bakheraj—Ejectment — Recovery of 
possession. 


Case No. 1518 of 1866, 


Special Appeal froma decision passed by 
the Principal Sudder Ameen of Beer- 
bhoom, dated the 14th March 1866, 
reversing a decision passed by the Joen, 
sif of Doobrajnore, dated the 29th July 
1865. 


»Shaikh Gotarrdhun and others (Plaintiffs) 
; Appellants, ` 


Ma VETSUS 


` Shaikh Tofail and others (Defendants) 
Respondents. e 


‘Baboos Hem Chunder Banerjee and Ghun- 
der Madhub Ghose for Appellants. 


Baboo Bama Churw Banerjee for 
Respondents. ° 


Where a lakherajdar ousted by a pottahdar sued to 
recover possession,—Hrvp that the Lower Cgurt should 
not have tried the validity e the plaintitt’s lakheraj 
title; but that, if it fonnd that the ‘akherajdar was in 
possession until ousted, it should Lave restored him to 
possession, leaving the zemindar to sue to resume and 
assess the land on proof that it had paid mal rents, and 
that he, the zemindar, was not barred by limitation. 


In this case, a pottahdar under the 
zemindar ousted the lakherajdar on the 
strength of ehis pottah. The Jakherajdhr 
sued to recover. possession on the ground 
that, till thus ousted, he had always had rent- 
free possession, ‘ind that not only could not 
the pottahdar oust him, but that the zemin- 
dar himself could not do so without showing 
that mâl rents had been cellected, and that 
he was also net barred by the Lay of 
Limitation. $ 


6 
The first Court gave plaintiff a de- 
ċree. The Lower Appellate Court, however, 
trying the validity of the lakheraj title, ond 
holding it not proved, reversed the decision 
of the first Court. Plaintiff consequently 
appeals specially, and@urges the grounds of 
law set forth above as the basis of his 
action. 7 
We think these grounds quite cer- 
rect. ‘The Lower Appellate Court should not 
$ 4 
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have tried the validity of the lakherej title 
at all, but if it found, as the first Court did, 
that the lakherajdar was in possession, as 
such, ON 1271, and was then ousted, it should 
have restored him to possession, lea¥ing’ the 
zemindar to sue to resume and assess the 
land on proof that it had paid mal rents, and 
that he, the zemindar, was not barred by 
any Law of Limitation. 

We accordingly decree this special appeal, 
and remand the cage to be re-tried with 
reference to these remarks. 





s The 4th September 1866. j 
S Present: 
Fhe Hon’ble C. B. Trevor and G. Campbell, 
Judges. 


¢g 
Transferable tenures — Custom— 
Futnee, 
Case No. 1114 of 1866. 


Spesial Appeal froma decision passed by 
the Judge of Hooghly, dated the 31st 
January 1866, reversing a decision 
passed by the Moonsiff of Salikha, dated 
the 271th February 1864. 


Chander Coomar Roy and another (Plaintiffs) 
Appellants, 


VETSUS 


Pearee Lal Banerjee and another (Defendants) 
Respondents, 


Baboos Sreenath Doss and Bungsheedhur 
Sein for Appellants. 


Baboo Bama Churn Banerjee for 
Respondents. 

A custom as to the transferableness of khodkasht 
jotes need not be absolutely invariable, 

A putneedar cannot question a transfer made and re- 
cognized by the “zemindar before the creation of his 
putnee. S 

Tuer plaintiff in the present suit was a 
putneedar, and he sues to oust the defend- 
ant, aryot, inasmuch as he is a trespasser, 
being in possession froma party who had 


no right to transfer the jote. 


* This case was remanded by the High 
Court on the 24th July 1865, “in order 
“that the Lower Court might try what was 
“ the natuy of the tenure sold, whether the 
“ reot who held it before and sold it was 
“a khodkasht ryot, or not, and whether, 
“by the tustom of the place, the tenure is 
“ tranpferable, or not, without the consent 
‘of fhe landlord. The tenure must be 
“judged with reference to its rights as 


. “ sanctioned by law and custom, irrespective 


Li 
H 


hd 


.  eamé into operation.’ 
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“ of Aa xX. of 1859, as the, sale to. Sg spe- 


` a decision passed by the Sudder Ameen 
D ‘cial’ ‘appellant took place before ‘that Act. 


` of that District, dated the 14th November 
01864. 


Tara Monee Debian, mother and guardian 
of Shumboonath Tulapattur, } Minor (Plaint- 
if) SE 

















Thé: Judge'has now found that the tenure 
of “the*defendant was that of a khodkasht 
ryot; that such tenures were not transfer- 
able according to the custom of Zillah 


Hooghly, but that, inasmuch as defendant’s KEE 
tenure had been recognised and registered Shibnath Talapattur and another (Defend 
by the zemindar, and rent had been paid by 7 ants) Respondents. , 


him to the ijaradar representing the zemindar 
previous to the creation of the putnee talook, 
plaintiff cannot be in a better position thap 
the zeminday would be: and as the zemindar | 
would himself be bound to recognise the 
defendant’s transfer, so is the plaintiff also. 

Plaintiff now appeals specially, - Wie 
that the Judge is wrong in holding that V 
zemindar is bound by the act of the ijaradar 
in possession. 

The Judge has held asa fact that the 
custom of Hooghly does not sanction the 
transfer of khodkasht jotes. That point 
has not been brought before us, and as the 
fact depends upon evidence, we cannot inter- 
fere in special appeal. We think it right 
to say, however, that a custom of this nature 
need not be absolutely invariable ; it can 
be proved by evidence amounting to much 
‘less than this. Moreover, the case which 
the Judge cites from the Sudder Reports 
refers to Moorshedabad and not to Hooghly, 


Baboo Mohinee Mohun Roy for Appellant. 


Baboos Sreenath Doss and Issur ,Chunder 
Chuckerbutty for Respondents. 


Verbal evidence is admissible to show that thé, name 
of the party used in a deed was E benamee for 
another person. 


» Praintirr, Tara Monee, sues, as ihe 
guardian to her son Shumbéonath, to set 
aside a deed of sale executed by her minor 
Son o elder brother Shibnath in „favor of the 
defendant Ooma Soonduree. She alleges 
that the property was the joint property of 
both her sons, and therefore that it was not 
competent to one of them to sell the Ge 
perty. 

The defendant Ooma gege in jier 
statement, alleged that the property belonged ` 
to her husbahd M8heshnath Bhadooree ; that 
tt was purchased in Shibnath’s name, ‘and, as 
a matter of form, transferred to her by 


S Shibnath; that theeplaintif’s minor son had 
and, therefore, can be no authority for prov- | never amy right to it, and the present suit 
ing a custom in the former district. should he dismissed. 


On we een $ us, it Sa ee Gd The first Court gave plaintiff a decree, and 
that the ee Ute the trans on appeal, the Principal Sudder Ameen re- 
registered it, and that the ijaradar received | versed the same, being of opinion that the 


rent from the transferee, all on dates prior : i 
eene property was, from the oral evidence in the 
to that of the creation of plaintifs putnee. case, clearly shown to have belonged to the 


It is ee not ee ag flefendant’s.husband, and that plaintiffs minor 
to question a transfer made before his rights ($S nad no claim to ite’ è 


had existence and recognisédebefore that date |. Plaintiff now appeals -specially, inasmuch 


by the party to whom he owes his own exist- | as the Lower Appellate Court has admitted 
ence. We dismiss the spécial EE With | parol evidence contrary to the terms of the 
costs. deed filed in this case. = « 
The Lower Court has not admitted parol 
` l evidence to altef the nature of the transac- 
The 4th September 1866. i| tien entered ‘in the writte® statement ; it has 
Present : | merely a. oral evidence to show ae 
|| the name 8f the party used in it was on 
The Hon'ble C. B: Trevor and G. TE benamee for ebe dree? The ruling ae 
Judges. a Full Bench of the High Court alludes to 
the admission of evidence to try the nature 
of-a transaction, and ‘not to show ae feal 
; arties to ity ang mt) the Legislature 
` Casé No 1100 of 1886.» PSA benamee a ana to Ge illegal, 
Special Appeal from adecision pasea: An the '|ythe Court cannot ignore them, however objec- 
Principal Sudder Ameen. òf - Rajshah; ye, Ntionable they may be. We reject me appeal 
. dated the 2nd February 1866, reversing | with costs? 








Verbal ‘evidence (to show parties to 
: + deed). 
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The 4th September 1866, 
Present: ër AE 


The ‘Hon'ble H. V. Bayley and Shumboo- 
nath Pundit, meee er: 


‘Jurisdiction — Partition — Shikmee — 
` Malook. i 


e 3 


_Case No. 1508 of 1866. 


Special Appeal from a‘decision passed by 
` Moulvee Nazeeroodeen Makomed, Princi- 
: pal Sudder Ameen of Dacca, dated the 
12th, ‘March 1866, reversing a decision 
' passed by Baboo Mohesh Chunder Sein, 
z ~ Südder Moonsiff’ of that District, dated 
` the (UO July 1865. 


` Mothoor Chunder Kurmokar and tas 
(Defendants) Appellants, e? 


e | versus 


Manick Chunder Bungo and others a 
(Plaintiffs) Respondents. 


Baboos Onookool Chunder Mookerjee avd 
“Romesh Chunder Mitter for Appellants. 


` Baboos Hem Chunder Banerjee and Tuar: 


& 


kanath Mitter for Respondents. 


A sit by a co-sharer of a Shikmee talook for a par- 
tition of bis share, is cognizable in a Civil Court, even 
witbout the consent of the landlord, when the partition 
is asked to be made only botween the co-sharers, and is 
not to be binding upon the landlord, In such a case. the. 
landlord is not a ngcessary party. 


In this case, plaintiff sued, as against. his 
own co-sharers and his superior landlords, 
for a partition’ of -his.share of a certain shik- 


"mee talook. ° 


It is admitted before us by both sides 
that the superior Jandlords are co-parcenefs, 


“and they hold Mehal No. 24 -Khaltsa’ or 


A 


Nowara, as also No. 21 Jagheer rebumed. 


‘Tt is further stated that these are held in 11 


annas and a fraction, and 5 annas and | a 
fraction shares. 

It is, too, allowed that this shikmee talook 
is situated within the lipits of Mehal Kha- 
lisa No. 24, and it is distinctly stated that 
the plaintifs object is not to make th 
partition binding as' against the gel 


landlords. . a a 


pa 
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The first Court dismissed BESSER GEO 


holding that no such partition“could be al- 
lowed, without the- consent of the ‘superior 


landlords § and further, that such partition - 


could not be affected, as the due distribution 
of the assessment over the two mehals in 
relation to the Revenue of Government 
would not be properly made. 


The Lower Appellate Court so far oversea 


this decision, that, while holding that the ` 


Civil Courts could not of themselves decree the 
partition sought for by plaintiff, they might 
direct the Collector to carry out the partition 
‘under the Revenue Laws for butwarah, and. 
his decree conveyed such an order. e 


Against this decision of the Lower Appel“ 
late Court defendant appeals specially, con- 
tefding that the Civil Courts cannot order 
“py partition either themselves or through 

Collector ; and that no such partition 


superior landlords also. 


‘| can be made without tha consent of all có- ` 
. | parceners of the shikmee talook, and of the 


We entirely differ from this view with re- _ 


ference to the circumstances of this case. 
Here, it is expressly declared that the parti- 
tion is not to bind the superior landlords ag 
all, as to their lien upon the whole shikmee 
talook for the rents due for it. 
superior landlords, therefore, can in no. away 
suffer in their rights, 


Next, the shikmee talook is admitted 
to belong to Mehal No. 24, and to cover 
specified lands. In this case, or in any case, 
a partition of a shikmee talookdar’s share 
cannot affect the Government Revenue, nor 
is the consent of the other owners of the 
jagheer (5 annas and a fraction share) at 
all a matter for consideration under. such a` 
state of facts as this. We have been refer- 
red to a case in which partition of an under- 
tenūre was refused, but it was a very dÉ 
ferent one from this, and the consent of both 
cO-parceners was essential there. The de- 
claration of a right to a share of any property 
is a Civil. right, open, in our opinion, to be 
sued for by Civil action ; and where, as here, 
no Statutory prohibitions prevent it, we think 
the right, if proved, should be accorded. 


In- this view, we reverse the decision of 


The .. 


A 


the Lower Afpellate Court, and remand-the . ` 


case for re-trial as to the shikmee talook- ` 
dar’s right to the share alleged. As. the 
special rg’pondents unnecessarily made the 
‘superior§ landlords parties to the case, their 


cosis@ well be SS by SCH re- 


spondents, l 


tW 
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charges upon the estate were justifie 
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E 5th. September, 1866. 
Treeni ; 


THe H8n’ble Sir Barnes Peacock, Ki ty Chief 
. Justice, and the Hon’ble L. S. Jackson, 
Judge. ` . 


Joint Family Property —Zur-i-pesh- 
gee lease — Sale—Proof of necessity. 


Case No 1404 of 1865. > 


Special Appeal from a decision passed by 
Mr. W. H Brodhurst, Judge of ` Sarun, 
dated the 27th February 1865, affirming a 
decision passed by Moulvie Itrut Hossein, 
Principal-Sudder Ameen of that Dis@ict, 


dated the 13th August 1862. WI 
Mussamut Nowruttun Kooer ale 
Appellant, 
VETSUS ` 


Baboo Gouree Dutt Singh and otfers 
(Defendants) Respondents. 


Mr. R. T. Allan and Moonshee Ameer Ali 
for Appellant. 


Baboos Unnoda Persad ` Banerjee, Mokesh è 


Chunder Chowdhry, Romesh Chunder 
Mitter, and Kalee Kishen Sein for 
Respondents. 


Although, in the case of joint family property, it 
may not be necessary for the lender of money upon 
zur-i-peshgee, or for the purchaser of an estate which 
is actually sold, to sea to the oly einen of the pur- 
chase-monev, it is necessary for 
quiry as to the necessity to borrow or sell, 


We areof opinion that the judgment of 
the Lower Courts ought to bereversed. We 
think that. there is no evidence of the neces- 
sity either for the sale or thé zur-i-peshgee 
leases. When the case came on before Mr. 
Justice Steer and Mr. 
was contended that the finding of the Judge 


was without evidence, and that, in respect. 


of the zur-i-peshgee mortgages, the Judge 
had -failed to enquire or express any opinion 
as to whether they were given under nects- 
sity or not. 

The learned J udges of the H 
say— - 

“ With respect to the zfr -i-peshgees, we 
find that the objection raised ‘is correct. No- 
thing is said in the judgment whether these 
or not 

This? 


High’ Court 


on the ground of legal necessity. 


objection goes to the root of the jutighent,’ 


for, without that necessity; Gouree Dutt 


2 
We 
y f 
D 


im to make due et- 


Justice Levinge, it 


‘could ‘not encumber or affect the devolution 


of the property. This omission or error 
would oblige us to remit the case under any 
circumstances, and as the case must go back, 
we also think it right to, direct a more parti- 
cular enquiry as to the necessity also for the 
sale of the four villages ‘to the kinsmen of 
oureg Dutt’s first wife which are stated 
to be of great value compared with the price 
given for them. The way this “property 50 
immediately afterwards found its way into 
the hands of Gouree Dutt’s daughter-in-law 
savours so strongly of a family arrangement 
as to warrant a doubt whether there was in 
fact any sale at all. The Judge does: not 
seem tò have sufficiently weighed. and . 
considered the importance of this fact; and ` 
the evidence on which he hagxelied, as Proof 
‘of the necessity for the sale, has been, al- 
together of a too general character to meet 
the requirements of such a case* as this. If 
there is any just reason to regard with 
suspicion the factum of the sale by Gouree 
Dutt to the kinsman of his first wife, there 
is the greater reason to require that all doubt 
on that point be cleared up by good and 
reliable proof, not only of the Teality of the 
sale, but the ngcessity for it. Statements - 
made of the need of money, based on vague 
and uncertain evidence, will not do under i 
the peculiar circumstances of this case. We 
would also call the Judge’s attention to the 
too general statement made as to the fact of 
a number of cancelled bonds affording evi- 
dence of pre-existing debts,—there “being 
only two mentioned by the pleaders on the 
argument before this Court in support of the 
judgment; one being for the insignificant 
sum of Rupees 100. 
e ‘ There does not appear to be any finding 
by the Judge on the * prayer “of the plaint 
for the annulment of the zur-i-peshgee deed 
dated the 29th March 1860, which alone 
would necessitate a remand.= We therefore 
require the Judge again to take up this case, 
and, having regurd to the foregoing remarks, 
re-hear the case, and decide on the existing 
neBesgity. for creating the charges by Gouree 
Dott, the fact of due enquiries made by the 
lender, and the bona fides of the whole case ; 
aud we should remark that the Judge should 
take the evidence of the witnesses sworn 
and examined in his ben presence, and 
not rely on evidence given by persons before 
Arbitr ators, taken unger an abortive refer ence’ 
which fell to the ground.” 


porte Judges appear to have been under an 
rror 20 supposing that several witnesses 
had been examined before the Arbitrators. 
è e S 


` 


. . indebted. 


' þundees, 
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It turns out that Gouree Dutt alone was exa- 
mined. "When the case went back for a new 
z co A ; 
trial, the Judge in his judgment obsgrves :— 
ee The order for the examination of wit- 


nesses appears to be founded nn a mistake of 


the Additional Judge, where he allades to 
the statement of witnesses before the Arhi- 
trators, for both parties admit that Gouree 
Dutt was the only person who then» gave 
evidence ; and as he is dead, he cannot 
be summoned to give his evidence afresh 
before this Court. It -was therefore agreed 
that there were no witnesses requiring to be 


- gummened, and that the case only SS? ed to 


be heard and ar gued.” 
No farther evidence- was taken on this 
Hew trial.” ‘The Judge says :— : 


'-, rr The cnsespas fully argued on both sides. 


‘The evidence as to the legal necessity for 
the zur-i-peshgees and for (he enle of the 


four: villagef consists in. the deeds them-' 


selves, fa the: filed decrees of Court, kist- 
sales, ikrarnamalis, bonds, sud 
mortgages.” 

Now, the deeds themselves did SR prove 
the necessity. They only proved that* the 


.. conveyance was executed ; and as to the 
' bonds and mortgages referred to by the 


Judge, they appear to be old bonds ang 
mortgages, and our attention has not been 
pointed to any one of the documents which 
was an existing debt, They only showed 
that, in former times, the family had beea 
But these documents appear to 
have been brought into Court and filed by 
the parties to show that they had been puid 
off ; and those, no doubt, were the documents 


l to which the Judges of the High Court re- 
ferred as being “the bonds and securities 
which had been paid off. S s 


The Judge goeg on (o Bay i— 

‘These deeds embrace a period from Ist 
June 1802 to; 26% April 1826. They are 
all registered or sealed, and show debts in- 
curred by Ishur Dot, the father of Gouree 
Dutt, amounting to Rs. .l,70,119.-.Other 
deeds, again, registered and filed, ‘and or a 
period between 1833 and 1887, shoay that 
Gouree Dutt was in.debt to the extent of 
Rs. 1,10,242. Both father and son appear 
to have lived by borrowing.” >: 

The Judge’ proceeds to say that certain 
mouzahs had been mortgaged ; - but these:are 
not the mouzahs ingluded i in the Zür-izpesh- 


- gee leases. 


The advances on the zur-i-peshgee leases: 
. amounted altogether to 7,241 rupees. KI 


mode in which the money is .s¢id eto ha 


been disposed of was—875 -rupees were 
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given to a creditor, 1,640 rupees to- another a 


creditor, and 325 rupees to a third party., 
The rest, of the money was disposed: of. in 


sundry expenses set forth in a jumma khär-` 
That does not prove the necessity for - 


ruch. 
borrowing 7,241 rupees. With regard to-the. 
sale, it also depends upon the deed ` of sale 
and upon the evidence of Gouree Dutt. He 
says that the sale was for 12,000 rupees, ‘and 
that he disposed of 3,000 rupees in payment 
of certain debts. As to the remaining 9,000 
rupees, he does not show that it was neces- 
sary for the payment of debts. 

, Although the case cited shows that it may 
not be necessary for the lender of moftey 
upon zur-i-peshgee, or for the purchaser of 
an e$tate which is actually sold, to see Lo: 
th® application of the purchase-money, still _ 
igis-necessary for him to make due enquiry 
as to the necessity to borrow or sell. But f 
no, evidence of the-kind was giveti to show 
that the kiusman who purchased this estate, 
from enquiries made by him, was led to 
believ® that 12,000 rupees were necessary: 
for payment of debts. If the necessity 
existed, or if the purchaser, from enquiries 
bona fide made, was led to believe that a 
necessity to sell existed, the sale would not 
be4uvalidated by Gouree Dutt’s failing to 
apply the money properly ; but no necessity 
is proved, nor is it shown that any -reason- 
able or proper enquiry was made by ‘the 
kinsmau purchaser as to whether there was 
any necessity. The Judge has found that 
there was necessity for the sale upon evi- 


-deuce which did not legally warrant that 


finding, Under these circumstances, the 
decision of the Judge is erroneous in point 
of Jaw. Upon the remand of this case by 
the High Court, the parties could have come 
forward and given their own evideùce to 
show that necessity existed ; because, al- 
though Gouree*Dutt was dead, the circum- 
stauces of the family night have been 
proved to be such that it was necessary to 
“borrow the money, or that the purchaser 
from enquiries made, believed that it was 
necessary to make the sale and borrow the- 
mney under the zur-i-peshgee leases. 

An issue was raised whether the plaintiff 
was born at the time when the zur-i-peshgee - 
jease was exgeuted. There being an issué 
‘ander which the* parties might have given 
evidence before the Pr incipal Sudder Ameen, 
they abstaitted from giving that evidence. . 


Hurgyhur Dutt. does not add anything 
to tlas qvidence of Gouree Dutt as to the 
‘important point whether or not there was 
necessity for EES those zur-i-peshgee ` 


"e 
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leases? Kä does say that the money was 
handed over to the mortgagor, but that he did 
Dot see it handed over. In so far as respects 
the handing over the money to the mor 'tgagor, 
the evidence of Hurryhur Dutt iş con- 
tradictory to that of Gouree Dutt. 

The decision of the Lower Court will be 
reversed with costs, and the ee suit 
decreed. 


The 5th September 1866. ‘ 
Present: ` 
The Hon'ble H. V. Bayley and Shuneboo- 
nath Pundit, Judges. 
Ryots without written lease (Rig 
of). 7 
l Case No. 1624 of. 1866. 7 A 
‘ Special Appeal from a decision passed by 
the Principal Sudder Ameen of West 
Burdwan, dated the 23rd March 1866, 
affirming a decision passed by the Moon- 
sif of Oundah, dated the 25th November 
1865. ` 
Doorga Churn Mullick (Defendant) Appel- 
lant, 


VETSUS . " 


Bhoormon Manjhee (Plaintiff) and others 
(Defendants) Respondents. 


Buboo Bungsheedhur Sein for Appellant. 


Baboo Gopeenath Banerjee for Respondents, 


Ryots do not lose their rights of occupancy, or their 
right to hold at fixed rates, merely because they cannot 
produce a written lease. 

Tue special appellant contends that the 
Lower Appelfiate Court should have tried the 
nature of the jote of the plaintiff, that is, 


whether if was -mourosee as alleged by the | 


plaintiff, or, merely temporary as alleged by 
the landlord who supports the lease of 1257 
set up by the special appellant; that- the 
plaintiff has not produced the- original: lease 
or secondary evidence in support of its exist- 
euce; that the Lower Appellate Court should 
not have tried the question of limitation 
along with the merits; ahd that it shoufd 
have, before passing a decree,in favor of the 
plaintiff? taken into consideration also the 
evidence produce by the defendagts. 


The special appellant is not right in any’ |: 


one of his assertions, either as regards the 
law or the facts urged by him. ° , 

The Lower ‘Appellate Court fully thied the 
case of the defendants, and found tlfat the 
alleged abandonment by- the plaintiff id 1852, 
"or the alleged termination of his lease- in 





1256,.the alleged khas possession by the 
landlord, and the pottah alleged to have 
been given by ‘the latter to the special appel- 
‘lant in 1257, were. all groundless and false.. 
If the Lower Appellate Court failed: to add- 
that, having disbelieved the pottah of the 

special appellant, it consequently discredits 

also the receipts. for rents produced. by him, 
there,can:be no ground to admit this special 
appeal, 

In order to justify a decree to the plaint- 
iff in this case, it was sufficient to decide, as 
the Lower Appellate Court has done, that the 
plaintiff held as a ryot before he wag dis- 
possessed, that the proved date of his. dis- 
possession is within the period of: limitation s 
allowed by law, and that the pottah: set up 
by. the defendant was-false. JE was not. at 
all legally necessary to try further the exact 
nature of the tenancy of the plaintiff, or to 
settle the exact amount of rest payable by 
him to his landlord. 

Ryots in this country seldom hold written 
leases, and ryots like the plaintif cannot 
lose the rights. to-hold, and to hold even at 
fixed rates, “mergly because they cannot prox. - 
duce a written lease, The provisions of the 
law are to the contrary. . 

On the findings of fact as recorded by 
Both the Lower Courts, we see no reason to 
interfere, and rejects the special appeal with 
costs. 

y. 
Tho 6th September 1866. 


Present : 


The Hon’ble H. V. Bayley and Shumboonath 
Pundit, Judges. 
Onus probandi—Plea of fraud. 
Case No. 1664 of 1866, 
Special Appeal from a decision passed by 


the Principal Sudder Ameen of Shaha- 
‘bad, dated the 29th March 1866, affirm- 


i ing a decisidn passed ‘by the Sudder 


Ameen of thag District, dated the 8th 
August 1865, 


Lalli? Arbunt Doss (Plaintiff) Appellant, 
= versus 


Lalla Mothoora Lal and others (Defendants) 
Respondents. 


‘“Baboos Mokesh Chunder Chowdhry and ° 
l Khetturnath pose for Appellant. 


Mr. C. Gregory for Respoudents. 


Where a defendant does not specifically allege fraud 

: he than when, generally denyin the truth of 

e plaintig’s allegations, he states the plaintiff's claim 
KR be not true, the onus probandi is on the plaintiff, 


e O 


p _ dence he adduced, and that it was in fact a 


+ 


we 


t 


so 
i 


=m 
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THE pleas taken in this special appeal by | te advise and protect others in Aegnl ‘affairs 
the pleaders before us are: (1) ‘That in this | does not promise well for the interests of the q 
case, the burden of proving the plea-of fraud | clients whe employ them. Be. 
should have been on defendant who urged it, ` i 
- and that there were in this case none of 
those exteptional cireumstances which might i ei 
shift that burden. (2) That at least (el _ pe ahs 
special appellant has a-right to a, decree 








We dismiss the appeal with ‘costs. Geen, 





against Mothoora who executed the .mort- | The 7ih September 1866. 
gage bond to plaintiff. l , ' ae 
Plaintiffs case is that one Mothoora gave |`. _ Present: 


him a mortgage bond op. the 7th March 1864, 
which was presented for registry onthe 8th | The How’ble F., B. Kemp and W. Markby, 
and registered on the 9th. Under this bend, ` e 
plaintiff sues te get possession of the mort e 
gaged: property: ar 
`. Mothoora being made a defendant, files no | JUMsdiction—Section 355 Act VIII 
answer, nor goe he defend the ease at all. | fof 2859 — Filing of additional ex- 
“w The ease of the other defendant, Fukeer P ` dee. $ 
Chand, is that the same Mothoora gave an- hibits. i l : S 
other bond för this samé property, on which | ` aes : 
= ndlécree went and the property’ was sold, j |: Case No 1383 of 1866., ` 
and this defendant purchased it bond fide in| `, ES i 
execution. Whether the sale was.on Tth or.| Special Appeal from'a decision passed by i 


8th of thatsame March is mot clear, Atl zhe Additional Principal Sudder Ameen of - 


The sale, no mention was made of plaiutifi’s o l 
alleged ' bond or rights at the time of sale. - East Burdwan, dated the 24th February 


- . Both’ the Lower Courjs have found as a 1866, affirming a decision passed by the 


matter of faet, that the plaintiff’s transaction | eMoonsiff of Kalnah, dated the 28th De- ` 
was not proved to be a real one by the evi- E 186 4 Co 


| Judges. © + 


CH 


r 


i itious dul > 
collusive, fictitious, and fraudulent transac Mohesh Chunder Sheet (one of the Defend- 


tion, 2 ` 

Against this decision, the special appellant - ants) Appellant, 
appeals on the grounds before noticed. SCH 

In our opinion, the pleas in special appeal enee 
are as baseless as the plaintifi’s claim has i 
heen found to be. Defendant did not speci- Shoshee Mookhee Debian (Plaintiff) 

- ally allege fraud, otherwise than when, gene- , 'R dent. A 

řally denying the trath-of plaintifs allega-| `. weie vai 
tions, he stated the cfaim put forth by plaint- l = on 
4 Lo be not true, which every defendant Baboo Umbiha Churn Banerjee for 
may do who deiies a clnim. - There is no- | _ e Appellant. © ` ; 


-thing in this~ which relieves plaintiff of the; ` ON 
‘ordinary. burderf of Poring T owu allego- Baboos Chunder Madhub Ghose and Sree- 
tions. We reject his first plea accordingly. Ze See ) 
On the See we de not - think V nath Banerjee for Respondent. 
plaintiff coming into Court with what's to 
. be found as a fact by competent Coarts to be 
a false and fictitious claim, bus any right to 
--ask for any assistance from.the Court. We 


sha a ee SS nee . Tux Cort in its discretion has refused to 
` We observe that the two vakeels of the | allow the appellant to file additional exhibits, 
Shahabad Suddets Ameen’s Court who de- | apon an application made under Section 355 ; 
posed in this ense, seefa, by their evidence, to | and wish the exercise of that discretion we 
` think that, if they are asked or instructed tq | have fo power to interfere. > = 
"witness or attest a decd, it may be done affer E l 
~” the time of its execution and attestation y Du appeal is dismissed with costs and. 
others. ~ This firegularity in those who have (interest, . ` S 


é ` i ig 
KI 7 z DI 
e D 


WG High Court. cannot interfere with the refusal of 
a Lower Court to comply with an application under _ 
Section 355 Act VIII of 1859 te file additional exhibits. 


€ 
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ee S “The 7th September 1866. . ‘The Th Ett 1866. . 
SE Ee a n'y i ` Present: `, ; 
Se erences: l Sog The Howhte F. B. Kemp and W. Markby, 
T es : _ Judges. 
The Hon’hle F. B. Kemp, and W. Markby, Suit—Ghatwalee lands—Assessment. 
` Jadges. 5° _ Case No 1359, of 1866. ° . 
Special "Appel from a decision passed by 
Hindoo Law (Mitakshara)—Succes- Lieutenant-Oolonel J. 8. Davies, Judiciol 
Commissioner of Chota Nagpor e, dated 
slon (of maiden KEE ` the 27th January 1866, affinming a 
nal uncle. '. decision passed by Mr. B. C. Money, 
` ) Deputy Commissioner of Maunbhoom, 
e Case No. 1227 of 1866. e dated the 14th November 1865. . : 
Rajah J ugo Jewan Lal (Plaintiff) Appellant, 
J EI ) le 
Special Appeal from a decision passed by DEE 
e 
_ the Officiating Judge of Cuttack, dateg Roghoonath Kopat and others “Deivaduns 
éhe 17t January 1866, reversing a A PARR OREENE., ? 
d bu the Moo Pooree, | Baboo Bungskeedhur Sein for Appellang 
Sauk Stak oo a a AON . No one for Respondents. SE 
dated the Sist, July 1865, es A suit will lie to asess. lands occupied by ghatwals 
: in excess of the area recorded i in their isummnovisee. S 
Mussamut, Toolsee (Plaintiff) Appellant, "ëss wis not A suit to enhance the rent 
of the ghatwals, but to assess.. the lands in 
versus their occupation it excess of the area re- 
° p 
ceerded -in the isummovisee filed by the 
Mohadeb Raot and others SE ghatwals. Such a suit will clearly lie, 
Respondents Remauded accorditaly for trial. 
o ~ e Kee 
Baboo Bama Churn Banene for Appellant. ge l , 
The 7tk September 1866. 
Baboos Mohendro Lal Shome and Taruck-{| ` 
Present: 
- rath Sein for Respondents... S 
b The Hon’ble G. Loch and J. P. Norman, 
According to the Mitakshara Law, a maiden daughter) e l d e es. 
does not succeed to her father in preference to her . i os 
paternal uucle, ~“ Estoppel—Purchaser in execution of 
e decree—Admission by, "or decree 
WE concur with the. Judge, ` cee _ against judgment- ee Š 
The family, it is admitted, were joint in ‘Case Ge 1523 of 1866, 
SAAR B aud the “Mitakshara Law Special Appeal re a decision passed by 
8 i the Principat Sudder Ameen of West 
A maiden. daughter dos get succeed to Burdwan, dated the 18th March 1866, 
the estate of her father ‘in preference te her| féeersing a decision passed by the 
paternal uncle. (See page 22, Volume I, Moonsiff of Bacoondak, dated the Gth 
and page 46, Volume IT, Muenagiten’s Hin- September 1865. e 
doo Law). z 
Rungo Monee Debia (one qf the Defendants) 
The law quoted by the pleadér r the Appellant, 
special appellant, applies-to families who are |e 
separate | in estate, 4° Å VEFSUS | 
The appeal is dismissed with costs and i in- it Coomen ee Bibee and another (Plains 


terest, ` Si +- m ltespondents; 
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Baboos ETC Mookerjee and Bung- | 
_ sheedhur Sein for Appellant. e 


“Baboo Nil Madhub Sein for Respondents. 


A purchaser in execution of a decree of a Civil or 
Revenue Court is not bound by any admission made 
by- his execution-debtor, ror ordinarily by “a decree 
against sueh person, Le 

' Tar plaintiff i in this case is a Widow, & ` 
member of a joint Hindoo family, who, by an 
agreement between herself and the other 
members of the family, was to receive’ in 
lieu of property to- which she was entitled as 
heiress of her husband, certain monthly 
payments, it "being declared that, if the 
parties failed to pay her, she might, sue for 
““atrears: A portion of the property in 
which she would have had: an interest but 
for this contragt, wss sold to a person named 
-Gudadhur Banerjee in execution of a decree. 
The plaintiff subsequently brought a suit 
against. Gudadhur and obtained a decreé 
. against him for a proportion of her main- 

` tenance allowance, as if it were a charge on 
-thè property purchased by him. The decree 
evas dated the 6th of October 1863. On 
the 28th of April 1865, fhe property. of 
‘Gudadhur was sold under the provisions of 
Section 13 and 14 of Ac? XI of 1859, and 
the purchaser: admittedly acquired such 
interest as would be given him- by Section. 
‘54 of that Act. - s 3 

N ow Section.54 enacts as follows: ` 
~~; “ When s share or shales of an estate may 
D ER sold under the provisions of Section 13, 
“ or Section 14, the purchaser shall acquire 
“ the share or shares subject to all encum- 
“ brauces, and shall not acquire any rights 
“which were not possessed be the pr evious 
“ owner or owners,” 

On the 9th of August 1865, the no% 
plaintiff brought a suit against the purchaser 
-seeking to have g declaration that her right 
to maintenance under the original. agreement 
was a charge on the property. purchased by 
him, and she has obtained a decree in the 
Lower Appellate Court. e . 

From this dedision the ‘defendant appeals. 

‘We are of opinion that it is perfectly- 
elear that, under the original agreement, the 
i maintenance contracted to be paid to plaint- 
iff was not a charge upon the estate, and 
that, in point of faet, the purchaser acquired 
the share pur chased by him free of any 
encumbrance in respect of it, 


But the Lower Appellate Court was of 
opinion that the decree against Gudadbur* 
bound his share of the estate, and that “fe 
now defendant, was also bounds by that 


SC éi 
decree.” : b 


H 
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-We do not think this agreement well 
founded. Asa matter of fact, as we have 
said already, the share acquired br the 
defendant was free from all encumbrances. 
The defendant, as purchaser at a sale by 
auction for arrears of revenue, did not come 
in as privy in estate to Gudadhur, (er 
debtor, nor was he in any degree bound by 
the judgment which prevented Gudadhur 
from denying that the share was encumbered. 
He came in as a stranger by on act-in-law, 
gnd we think it clear that a person so 
coming in pen purchaser in execution ofa 
decree of a Civil or Revenue Court, is not 
bound by any admission made by his exéeu- 
tion-debtor nor ordinarily by a decree ` 

ainst sugh. person. The decree did not 
rectly affect or bind the land, but. 
Merely bound Gudadhur personally, and 
prevented him from denying his liability, 
It is not like the case of a judgment in a 
boundary suit againsta prior owner, as to`. 
which see 2 Weekly Reporter, page 191. 

We thiuk, therefore, that ‘the decision of 
the Lower Court must be reversed, and the 
plaintiff's suit- dismissed with “costs and 
interest. 

he order in this case will govern Special 
Appeal No. 1524 which will EE decreed 
with costs and interest. 


_ The 7th September 1866. 
Present: 


The Hon'ble G. Loch ‘and J. P. Norman, 
Judges. 


Ancestral property—Hindoo Widow— 
Riaintenance—Sale of share. 


Case No. 1504 of 1866. - 


Special Appeal from a décision passed by 
the Principal Sudder Ameen of West 
Burdwan, dated the 9th March 1866, 
affirming a decision passed by the Moon- 
siff of Bacodondah, dated the 6th Septem- 
ber 1865. 


Paro Bibee (Plaintiff) Appellant, 
s versus . 
Gudäždhur Banerjee and another (Defouid- 
ants) Respondents. 
` Baboo Nil Madhub Sein for Appellant. 


Baboo Jyuggedanund Mookerjee for Re- 
€ ` Spopdenta, 


D A suit by a Hindoo widow against the brothers 
of dé deceased, husband for her share of the ancestral 
Sne an agreement was come to between the parties 
by which the widow gave up her right to the land iu 
gonsideration of her receiving Ge from the 
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Loës the sharo of one of thu bo] Baboo Koolodeep Narain Singh (Plaintif) 
p thers having been sold, the widow now sues to “have the Baboo Koolodeep Na (Plaintiff) 


* property so sold charged With her annuity. Henp that | e E a App ellant, 

er suit could not be maintained, = A 
'Parseis a suit by Mussamut Paro, the 

widow of one Ram Pershad. It appears ` Mahadéo Singh and others (Defendants) - 

that Ram Pershad, Kishen Pershad, Sheeb i Respondents. 

«Pershad, and Debee Pershad were four bro- 

thers who inherited estates from their father. Mi: Re F- Doyne and Baboos Unnodapersag 

Afterwards Ram Pershad died, leaving the B emt and Dwar hanath Mitte for Appel- 

plaintiff, his widow. Disputes having arisen, lant. 

between them, Mussamut Paro brought a Baboos Kishen Kishore Bees and Juggodanund 

suit against Sheeb Pershad, Kishen Pershad, ep MMookerjee for Government Respondent. 


and Debee Pershad for her share of. (e pro- Mr. R. T. Allan and Baboos Onookool Chun- 
perty. The disputes were settled by an der Mookerjee and Mohendro Lal Shome for 
agreement which recited that, according to a Ghatyal Respondents. 

settlement made and the custom of the family ` Where a ghatwalee tenure was granted under d valid 
which is ruled by the Law of Kannoje,” LU sunnud from a person representing the then Govern- 


D ver Sus 


brothers fixed 2 u f ment iu that behalf more than 1Q0eyears ago, and 
-] S 00 aa s a year as her de had been allowed to change hands by descent’ or 
y maintenance, an t rat Mussamut AAA urchase without question, the zemindar was held 
as long as she lives, will receive this. <‘ If,” | incompetent his snes Ger without the assent 
Ce ; "Il vaaliya.s | and against the will of the Government, to put an 
they DN = We do not poy; you will realize 16 end to the ghatwalee, to deprive the ghatwals, and 
from us month by month as a decree.” Mus: | to treat them as common trespassers, 
samut eds agreed to this. The parties| 7:9 case was referred to a Full Bench by 
E e ep peat paying the amount, | 7 S, . Jackson and Markby, J. J., under the 
or many years, from a period prior to 1831 folloping orders :— 8 
Li 


to the present time. ly, h | 
othe present time, Recently, however, tha Jackson, J.—Ir seems to me more convenient 


fD 7 
Kishen erbei, SE sald pl act that this argument should not proceed further . 
at present, because, ‘although there are certain 


SÉ dee Banerjee, SA gente points of dissimilarity between this case and 


e the case in which- Justices Trevor and Camp- 
Se SS E Guddadhur Banerjee ahont K bell recorded their'judgment in June last 
. charged with the annuity. We think that | - 9° Weekly Reporter, p. 84), still the 
there is no ground for her contention. It orks point A dë Ger DEE Gett 
D e 3 ? 
Se EN I E a nature of ghatwalee tenure founded upon a 
A edanda (he wida Eae Ran ee Ge sunnud such as that produced by the defendant 


he in this case, is undoubtedly the same,-and the 
trusted to the surviving brothers personally | 1,4: e point would have to be decided. But, 
for her maintenance. This ‘suit, therefore, if. I 
has been properly dismissed by the Court | °P eaking for myself, I am not, as far as I am 


t present advised, prepared to eoncur in the 
n ereat dismiss the appeal with - costs jndgment in that cases and, Iooking et the 


extreme importance of the-case, it appears to 
me that this case ought to bg SE for the 
decision of-a Full Bench. 


The GE September 1866. SH I therefore propose that the case be referred 
for the decision of a Full Bench. 
. Markby, J. a i entirely goncur in the pro- 
priety ef referring this case to the decision of 
à Full Bench. Upon the case itself, I express 


-+ 





' Present: 


The Hon'ble Sir Barnes Peacock, Kt., Chief 
Justice, and the Hon'ble C` B. Trever, 


= ere Ge S. Jackson, and Shumboonath no opiaion. 7 
i j . D 

SZ ges Full Bench Judgments. 

Ghatwalee lands — Regu tion, of— 

by ee Peacock, C. J.—The plaintiff in this cage 
seeks to recover possession with mesne profits’ 
Case No. 290 of 1865. of certain mouzahs in gBhaugulpore. 

Regular, Appeal from a decision Posed ly The plaintiff rests-his title upon a purchase 
Baboo Nurrutun Mullick, Principal Sygder er a sale by auction for arrears of Revenue 
Ameen - of Bhaujulpore, dated the 21st |- the E E which the mouzahs 
June 1865. “are held. i 


~ 
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The defendants contend that the lands are 
held by them under a hereditary ghatwalee 
tenure. In his written’ statement, the plaint- 
iff says: ‘The sunnud was granted on 
“ condition of ghatwalee service, the perform- 
“ ance of which in behalf of the defendants 
“ has been dispensed with for a long time, 
“ nor is there any necessity for the servide. 
“ Your petitioner is entitled to take posses- 
“ sion of the’disputed mouzahs in consequence 
‘‘ of the same having been comprised in the 
“t property purchased by him, and of the 
“ service of ghatwalee, which was.a condition 
‘of the grant, having been dispensed with.” 

_ It is contended, on the part of the plaintiff, 
that, as the services are no longer required and 
have been dispensed with, he is entitled to put 
an end to the tenure, and to recover possession 
of the lands. z It does not appear that the 
services have ever been expressly dispensed 
with by the plaintiff or his predecessors, or 
that any distinct notice was given to the 
défendants, before he commenced this action, 
that the services were no longer required, and 
that the plaintiff intended to treat the defend- 
auts as trespassers. The Collector appeared 
on behalf of Government, and put in a written 
_ statement to the effect that the Government 
had not renounced its clainf to demand ghat- 
walee services, and that it would enforce the 
demand when necessary. Thea Principal 
Sudder Ameen dismissed. the claim. He says : 
“ As this case is analogous with that edecided 
“by the High Court, P have no alterna- 
“tive but to dismiss it. As in the case 
“ decided by the High Court, so in this, a 
“ sunnud by Mahomed Sadiq bearing date 
‘1150, as well as a decision of the Bhaugul- 
“pore Court by Mr. Fronbel of 1796, are 
‘“ produced. In the latter, mention is made 
‘< of sunnuds by Mahomed Sadiq of 1150, artll 
“ by Alla Koolee Khan in the fourth year of 
“ his reign, and of perwannahs by Messrs. 
‘t Cleveland and*James Grant, dated 1198 
“ and 1791 respectively. It further appears 
‘“ from it, that this tenure was resumed by 
“ Government in 1186, but aas subsequently 
“ released, and that it has been paying a 
"e small quit-rent since its release. e 

« Plaintiff's pleader has made, an“attempt 
« to change his cause of action by saying 
o that the tenure is a common one, and there- 
‘‘fofe liable to cancelment under a provision 
‘Sof the Sale Law; but the plaintiff cannot be 
“ allowed to do so gt the last stage of his case. 
« Besides, as the tenuré has been held at a 
“fixed rent from before the Permanent 
“ Settlement, it is likewise protected ung 
“Section 37 of Act XI of 1859. It Js 
tt therefore ordered that the case be Uismissenl 


í = 23 
* with costs. H = a 
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It appears to me that the Principal Budder 


Ameen was right in dismissing the case, Ist, 

upon the ground that the defendants had a 

right in this tenure which it was not in,the 

power of the zemindar to destroy; and, 2ndly, 

that thé plaintiff acquired no right to cancel 

the tenure by reason of his purchase under 

the auction sale for arrears of Revenue, and 
that he stood in no better position than the 

zemindar with whom the Permanent Settle- 

ment was entered into. 

From the deed which we have before us 
H appears that, as far back as 1150 Fuslee, 
which edrresponds with 1743, about 22 years 
before the East India Company obtained the 
Dewanny, a grant was made to Mahadeo of 
this, tenure as a ghatwalee tenure. 

It appears, furtber, that before the Perma- 
d Settlement Mahadeo died, and- his son 

eceeded to the ghatwalee tenure; for we find 
that a suit was brought in 1796, not against 
Mahadeo, but against his son, for the rent 
for 4 years from 1792, which was prior to 
the dgte of the Permanent Settlement. In 
that suit it was held that the- plaintif could not 
recover more than 61 rupees a year,—the rate 
at which rent had been paid up to that time. 
Thus we find that the estate was, in point of 
fagt, in the possession of Mahadeo’s heir-at-law 
before the date of the Permanent Settlement. 
I have had the sunnud translated. It recited 
‘that, whereas the service of ghatwalee of 
“ Tuppeh Dakhilgunge pertaining to the. 
“said pergunnah (Bhangulpore) and Mouzalis 
 Khotul, &., appertaining to the said Tuppeh 
“as ghatwalee tenure, were conferred upon 
‘¢ Mahadeo before’ (so that this was a confirm- 
ation, not the first grant, of the gbat- 
walee tenure), ‘f and whereas at present also 
“he has been confirmed as per detail” ` 
(in the detail the two mouzahs, the subject 
of the presen, suit, are included) ‘in his 
‘í post as before, 'it is therefore incumbent 
‘ that, in the performance of the duties at- 
“í tached to the said service, he should guard 
“and protect the roads, and watch over the 
“ Tuppeh with great diligence, and’ should. 
“ take care of the ghats or passes, so that 
“í travellers may travel without fear, and no 
‘*thieves, highway‘robbers, nor murderers by 
“ night, may obtain shelter within the said 
“ limits. Ifthe property or cattle of any 
“ person be gtolen or plundered, or murder be 
“ committed by night, he shall find out the 
actual thieves with the property, and trans- 
‘t mit them*to the Huzoor with proper care 
“and precaution. Should he fail to trace 
"opt the property or cattle, he shall be an- 
"7 swerhble for value thereof, together with a 
‘ fine to the Sircar. He should bring under 
“ cultivation the mouzahs aforesaid by proper 


Bi 
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st. effort8, and enjoy the produce thereof, season 


“after season and year after year, in lieu of 
“ shatwalee service.” —-- F 


It Ze nid that tho. sunnud contains no 
words of inheritance, and- that thé sunnud 


contained merely a life-grant to Mahadeo. ` 


It is unnecessary to say what would have 
been the construction of this sunnud in the 
absence of usage, for it appears clear, from 


long uninterrupted ‘usage, that these lands 


have passed from ancestor to heir, ¢.-¢. from 
father to son, for two or three generations, 
and that it had passed, without objection on 
the part of the British Government, before the 
date of the Permanent Settlement, to the heirs 
of Mahadeo. In Mahomedan grants, it seems 


that words of inheritance are not necessaey.’ 


See Baillie on Land Law of India, Introdu 
tion, page 47, in which a distinction is draw 
ebetween such grants and jagheers, o: mere 
orders for payments out of the kheraj or re- 
venue to a pirticular person. 
this may be, I apprehend that, if there is no 
clear authority to show-that a grant inelieu 
of services authorizing the grantee to bring 
the lands into cultivation and to enjoy the 
produce thereof, season after season and year 
after year, would’ not create a hereditary 
right, such a grant, coupled with long usage 
such as that which has prevailed in the present- 
case in which the tenure has passed from: an- 
cestor to heir without objection’ for- several 
generations, would be sufficient to show ‘that 
the grant was a grant of inheritance. But 
even if Lat were not so, speaking for myself 
alone, I should say that, when I find that 
there has been a grant which is not forthcom- 
ing, and the grantec has been comfirmed in 
‘that grant with words such: ås those used in 
the sunnud of 1150, long-usage may be given 
in evidence for the purpose of explaining 
what would-be the effect of the original grant 
if it had been produced, taken in - conjunction 
with the ‘grant of confirmation.” The sunnud 
of 1150 refers to something which had ‘taken 
place before: What that was is not precisely 
stated, but it is clear that it was intended to 
confirm Mahadeo in that which “had been 
granted before. Surely when he was ‘con. 
firmed in what had been granted before by 
‘a very old grant, and the former grant ig not 
‘forthcoming, usage is admissible for the pur- 
‘p se of explaining what (at foymer grant 
‘was, and of showing that, whether under the 
sunnud by itself the party would or would 
not have been entitled to a tenure of juherit- 
ance, still he might be entitled to a jherit- 
able right by virtue of- the sunnud, coupjed 


with the former grant in which he- was’ còn- - 


firmed as-explained by the usage. There is 


ep 
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But, however’ 


-extent .by the judgment. 
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no express law that a ghatwalee tenure is 
not imheritable,: and that it is a mere life-. 
grant ;-nor is-it even whreasonable to suppose 
that a ghatwalee tenure may have been 
granted toa man and his heirs, because we 
have it expressly stated in the Bengal Regula- 
tion XXIX of 1814, with regard to the Beer- 
hatwals, ‘ that there is reason to 
believe that they held their tenures from ge- 
neration to generation.” That is a’ distinct 
recognition on the part of the Legislature 
that a ghatwalee tenure may be an. inherit- 
able tenure., e 
 Asonge in the Privy ‘Council was referred 
WM w toin the course of 
i leie a Tna. ap Ge argument, in which 
it was held that a ghatwalee tenure was a 
tenure of inheritance, not by the«eneral heirs 
according to the Hindoo Law, but by the 
eldest son alone. The marginal note of the 
case says that, ‘upon the death of the ghat- 
“wal last seised, the lands descend entire 
“to a male heir as ghatwal;” but I do 
not find*that the note is borne out to the full ' 
The right of the 
eldest, son to inherit was laid down with” 
reference only to the particular case under 
consideration, Sut it was not the intention, 
as I understand fhe judgment, to lay down 
(et the rule of primogeniture was applicable 
to all ghatwalee tenures. The case was one 
ofa Beerbhoom ghatwalee, but the present 
case relates to a tenure in Bhaugulpore. 
‘What Lord Kingsdown said was this: “ With 
“respect to the  ghatwalee tenures in 
“‘Beerbhoom, if is stated in a Regulation 
“ passed with respect to them in 1814 (Reen. 
“lation XXIX’ of that year); that the lass 
“of persons called ghatwals in the district 
“of Beerbhoom form a peculiar tenure, and 
“ Dat every ground -exists to believe that, 
“according to former usages and constitution 
“of the country, this class of persons are 
“entitled tovhold their lands generation after 
“ generation in perpetuity ;, subject never- 
“ theless’ to the payment .ofta fixed and 
“established rente to thé zemindar of Beer- 
‘‘bhoom, and to the performance of certain 
“duties*for the maintenance of the public 
“peace aid support of the Police. ` 
“ This description is confined in terms to 
“ the District of Beerbhoom; bat in the case 
“of Hurloll Sing versus Jorawan Singh 
“(6 Sudder Dewanny Reports, 170) which 
“ occurred in 1837, a questgon arose as to the 
“nature of these tenurds generally, the point 
s for decision being whether they were 
t divisible on- the death of a ghatwal or 
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« descended to his eldest son. One of the 
“Judges states that these tenures are very 
“common in the Nerbudda territory for the 
‘t protection of the ghats. Another of the 
‘‘ Judges seems to consider them as chackeran 
‘lands; and the Court was of opinion that 
“ the lands being held conditionally on the 
“performance of certain defined duties, they 
‘were not divisible on the death of the 
t shatwal, but descended to the eldest son.” - 


The principle was there recognized that» 


lands of this description were held by tenures 
created ‘long before the East India Com- 
pany, acquired any dominion over the country, 
and that the nature and extent of the rights 
of ghatwals probably differed ine different 
districts and in different families; that the 
services were not merely for the maintenance 
of Thannah*%r Police establishments; and 
that, although they would include the perform- 
ance of dyties of Police, they were.quite as 
much, in their origin, of a Military as of a 
Civil character (pp. 124, 125). 


Even if the tenure created by the sunnud 
„of 1150 terminated on the death of Mahadeo, 
we still find that Munoruth. Singh, hie son, 
was in possession before the time of the 
Permanent Settlement; nd, if necessary, 
it might be presumed, from the subsequent 
usage of more ‘than half a century, that 
the tenure of Monoruth Singh has a legal 
origin, and may have been created by grant 
made since 1150 which has beef lost by 
time and accident, and is not forthcom- 
ing, but which, from the fact of Munoruth’s 
having held froma time prior to the Per- 
manent Settlement, as shown by the suit for 
the rent of 1792 and three following years, 
must have existed before the Permanent Set- 
tlement. Ifanew tenure was created by the 
zemindar subsequently to the Permanent Set- 
tlement, it would not be binding upon a pur- 
chaser for arreass of Revenue; out if Muno- 
ruth Singh came in under s new tenure, and 
not under the sunnud of 1150, if could not 
have been under a grant since the date of the 
Permanent Settlement, båt must have been 
created anteric# to it, inasmuch os Muno- 
ruth was in possession of the tenurg in 1792. 
It may be remarked here that “the sunnud of 
1150 was not merely a grant by the zemin- 
dar for the time being, but it appears to have 
een a grant by the Government of the time. 
We find that the tenure was created as far 
back as 1150, corresponding with 37438, and 
that thal was merely à confirmation of a still 
earlier grant; that it was never disputed by 
the British Government, and that the hef of 
Mahadeo, who was the person hpldiug. he 
ghatwalee tenure in 1150, was never ole: 
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ed to by the British Government, ot by the 
zemindar with whom the Permanent Settle- 
ment wasmade. In point of fact, this ghat- 
walee ténure existed long prior to the time of 
the grant of the Dewanny to the East 
India Company, and even the sunnud of 
1150 did not create an inheritable tenure. 
Mahadeo’s heirs have in fact been holding 
from a period prior to the time of the Perma- 
nent Settlement to the present time. 

I think, therefore, that the evidence is suf- 
ficient to prove that the defendants have 
ebeen holding under a valid tenure of inherit- 
ance upon ghatwalee service and a quit- 
rént of 61 rupees a year. Š 

It was contended that the lands comprised 
in this tenure were assessed at the time of 

e Permanent Settlement. There is no doubt 

at they were so assessed, and were included 

u the mal lands of the zemindary. Pre-, 
viously to the Permanent Settlement, there 

had been a quit-rent of 61 rupees a year 

paid for these lands in addition to the ghat- 

walge services. This rent has continued to 

be paid from the time of the Permanent Set- 

tlement, and no other rent has been paid 

for the lands from that date to the present 

time. In assessing the amount of Revenue 

to be paid by the zemindar to the Government, 

the amount in respect of these lands was fixed 

at the same amount as that which was payable 

by the holders of the tenure, viz. 61 rupees a 

year. If, at the time of the Permanent Settle- 

ment, the lands were held at 61 rupees a year 

in addition to the ghatwalee services, and it 

was considered that the ghatwalee services 

might be dispensed with, and the lands re- 

sumed by the zemindar, whenever he might 

think proper to do so, it is not very likely 

that, in fixing the assessment for the zemin- 

dary, the value of the lands in question 

should have „been taken at only 61 rupees 

ayear. In estimating the lands at 61 rupees 

a year in fixing the total assessment for the 
zemindary, the Government must have con- 

sidered that the tenure was a permanent 
one descendible to heirs, and that the holders 

of the ghatwalee tenure would continue 
bound to perform the services. If the tenure 

‘vas a valid hereditary tenure at the time of 
the Permanent Settlement, and if the British 
Government could not have ousted the ghat- 
walee tengnts from the tenure which had 
been created bf the Native Government, the 
zemindar had no right, notwithstanding the 
lands were permanently settled with him by 
the Gpvernment, to do more than the Govern- 
ment themselves could have done. 


Tt "is stated, on behalf of the plaintiff, that 
if he recover possession of these Jands, and 


18664 Civil . THE WEEKLY 





be allowed to- turn the defendants out of 
possession, he will perform the ghatwalee 
services if the Government require the- per. 
formance, But what ‘security have the. 
Governtsent that the plaintiff will perform 
the services ? If the lands are held subject 
to the services, why should the’ plaintiff be 
allowed to resume them and turn out those 
who hold by the ghatwalee service? The 
lands are subject to the service; the defend- 
ants are entitled to the tenure ; the plaintiff. 
is entitled to the quit-rent, and the Govern- 
ment to the revenue ; the services are public, 
and for the ‘benefit ‘of the public, and not 
private, for the benefit of the plaintiff alone. 
The "plaintiff's offer shows that he does nof look 
upor the services as mere -private ser vices. 
But it is contended on his behalf that "the 
whole zemindary of the plaintiff of rai 
, these lands form part, isa ghatwalee zemin 
“dary. I confess that I do not perceive any 
force in the argument. If the whole of this 
gzemindary, when it was assessed at the time 
of the Permanent Settlement, had been render, 
ed subject to the performance of ghatWvalee 
services, then it might be called a ghatwalee 
zemindary ; ; but it is not, because some lands 
ina zemindary are held upon @& ghatwalee 
tenure, and are subject to ghatwalee services, 
that the whole zemindary is ghatwalée. 
But if the -zemindary was subject to ghat- 
walee service, F should expect to find it 
distinctly recorded in the ‘settlement that the 
zemindary was granted not merely subject 
to certain Revenue, but also subject. to 
the performance by the zemindar of those 
services. The Government would certainly 
not have left out of the records of the set- 
tlement such an important provision as that 
the zemindary was settled upon condition of 
the zemindar’s performing certain ghatwalee’ 
services in addition to the payment of the 
Revenue assessed. I am not aware that any 
such, Revenue settlement was aver made; but 
even} if it was, it could not destroy the rights 
of tlose to whom valid tenures had been. pre- 
viously granted, either by the British Govern- 
ment; or by the Native Government which 
preceded it. 

Some cases were cited te show .that, even 
assuming these lands to be subject to a ghat- 
walee tenure, the zemindar has a ight, 


whenever he pleases, to dispense with “the. 


-ghatwalee services, and to take badk the lands. 

Now, I must say that this is the’ first time 
Ihave ever heard. such a contention as that 
a landlord can dispense-with the servides upon 
-which lands are held whenever he pleasts, and 
take back the estate. It is not becauge “the 
Services are released or dispensed with, or 
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become unnecessary, that: the estate can be 
resumed. If-a grantor release the services, 
ora portion. of tbe- services, upon which lands 
are, holden, the tenant may hold the land free 
of the services ; but-the landlord cannot put an 
end to the tenure and. ‘resume the lands. 
Many; ‘Services upon which very valuable 
estates are held are of little value no. The 
estates may be very valuable and the service’ 
almost” valueless. But some large landed 
proprietors would be somewhat astonished if 
they were told that the services have been 
dispensed with, and ‘their estates are liable 
to be resumed. It might as well be contend- 
ed that, if lands were granted at a smallquit- 
rent, the landlord might relinquish or dispense 
with-the payment of the rent and take back 
the lands. 

Itis said, in the plaintiff's erën statement, 
that the sunnud was granted upon condition 
of rendering services. But even if.it were 
so, the person to whom the condition is ‘to be’ 
performed. cannot, by dispensing with the per 
formange of the condition, put.an end to the 
grant. Iflands were granted upon condition 
of paying a certain rent, the grantor or his. 
representatives weuld have no right to say, 
when the lands are very -valuable, “ I will 
“ dispense with the performance of the condi- 
“tion. I will exempt you from the payment 
‘¢ of the rent, and I will take back the estate.” 
D he could not do so in the case of rent, 
why should he be able to do so in the case of 
services?” But evan if the plaintiff could 
dispense with the services, how is it- possible 
for him to treat the defendants as trespassers 
and turn them out of possession, when a rent 
of Rs. .61 a year has-been paid for them for 
a period commencing prior to the Permanent 
Settlement. It. appears to me that the de- 
fepdants have as good a right and title to the 
lands, subject to the rent and service, as the 
Government itself has to the Revenue; and 
the plaintiff, as an auction purchaser, cannot 
be in a better position than the Government 
was at the time when the zemindary of 
which: the lands „are held was permanently 
settled. 


A ‘case was cited Geet the Sudder ‘Dewanny 
AdawlutReports for 1857, p. 1812, in support 
of the doctrine that the grantor of _ghatwalee 
services could relinquish the services when- 
ever ‘he pleased - and take- back the estate, 
In that case, it appears, that the estate wag 
forfeited because the ghatwalee holders re- 
fused to attend on the gucfion purchaser. It 
is true that the late Sudder Court went far- 
ther. They said: ‘ But admitting, for argu- 
8 ei sake, that the defendan e were in 

ossessien from 1185, this fact would not 
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‘‘ entitle them to hold the lands at a fixed 
t jumma, or retain possession of them after 
“ they had ceased to perform the dyties for 
‘t which those lands were assigned to them.” 
They say further "7 The condition on which 
“the ghatwals held their lands is the per- 
t: formance of certain services. The rent paid 
“ by them is fixed with the object of presety- 
‘ing the connection between the ghatwalee 
‘t tenure and the parent estate, to show that 
& the former is part and parcel of the assessed 
« lands of the latter, let out to certain par- 
‘¢ ties at’a nominal rent, on condition of the 
“ performance of certain services in Den of 
* the full rent? And again: “ Further, as 
« tho ghatwalee lands are given as remu- 
c neration for services, when that service 
‘ ceases, or is no longer required to be per- 
« formed, thé title of the ghatwal ceases 

` also, and the zemindar who has never 
“given up his right to the lands has the 
“ right to resume possession of them.” 

° All this, however, was a mere dictum of the 
Court; and in a late case, No. 299 of 1864, 
decided on the 17th June 1865 (3 Weekly 

» Reporter, p. 84), Mr. Justice Trevor (who was 
one of the Judges in the case decided By the 
late Sudder Court in 1857 which I have 
just read) said: “As to the case decided by 
the late Sudder Court on the llth December 
1857, that was one in which the ground of 
resumption was the default of the ghatvwal. 
That being proved, the resumption yas valid. 
To that extent the case isean authority, but all 
the remarks beyond that point are odzter, 
and consequently not binding upon us in the 
present case;” and the Court held that the 
ghatwals of Kurruckpore held a perpetual 
hereditary tenure at a fixed jumma, in money 
and service, and that, except for misconduct 
on their part, they could not be evicted. e 

In the case cited from the Privy Council, it 
was held that the Government was not enti- 
tled to resume the ghatwalee tenure; therefore 
that decision is not one which bears on the 
present case. It is clear that, in this case, the 
Government are not suing to resume the 
lands. The zemindar is asking to recover 
possession of tite lands on the ground, that he 
no longer requires the services, though the 
Government, through the Collector, refuses to 
dispense with them. 


The Case No. 275 of 1865, decided br" 


Justices Kemp and Louis Jackson (5 Weekly 


Reporter, p. 292), was cited. The marginal- 


note says that, in the ebsence of express words 
to the contrary, ghatwalee lands held under 
a lease which neither confirms nor recogpizes 
the pre-existing status of tha ghatwals, bor 
confers on them any right other than that of 
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holding the lands at a fixed rate as lêng as 
ghatwal service is required from them, are 
resumable by the zemindar when that service 
is no longer required. 

In that case, the Government no lofger’ re- 
quired the services to be performed, and there- 
fore it differs very materially from the present. 
But Mr. Justice Kemp does say, in delivering 
his judgment: ‘‘The contract was clearly 
one for service. Lands were given in lieu of 
‘wages, the jumma was fixed, and was payable 
as long as service was rendered; and in the 
absence of distinct words to the contrary, 
the employer, the zemindar, 1s, we think, at 
liberty to determine the tenure, the services 
of the employé no longer being required.’ 

cannot agree in that view of the case. If 
stated in that case, the lands were granted to 
e held at a fixed rent so long as ghatwal 


ep 


ervices should be required, the rent might — 


possibly be enhanced when the services were 
not required. 

But in this case, the sunnud expressly re- 
cites, that a ghatwalee tenure of the mouzahs 
in question had been conferred upon Mahadeo 
before; and that tenure has, according to long 
usage, descended from father to son without 
objection. Therefore, even if the Government 
had dispensed with the services, I should 
hold that the lands were not Hable to be re- 
sumed, and the tenants turned out of posses- 
sion. 

Clearly the zemindar had no right to dis- 
pense with those services, which had been 
reserved by the former Government for the 
public benefit. Suppose the former Govern- 
meni had granted land for services of a 


religious nature to be performed. The British” 


Government would not require those services, 
but that would be no reason for determining 
the tenure of the person who held the iands 
open those services, as long as he is willing 
to perform them. The tenure is not to be 
determined merely at the will or caprice of 
the landlord, when the land has become valu- 
able probably by the exertions and the ex- 
penditure of capital by the tenant. - 

Bat whatever may be the case as regards 
the ghatwal services, it appears to me that 
¢he plaintiff, as auction purchaser, is not en- 
titled to avoid the tenure altogether and to 
eject’the defendants. 


The rent of 61 rupees has been paid for a 
period commencing prior to the Permanent 
Settlement. The case falls within Section 37 
Act df 1859 which is as follows :—‘ The 
‘“‘nurghaser of an entire estate in the perma- 
“ pently settled Districts of Bengal, Behar, and 
‘í Orissa, sold under this Act for the recovery 
‘of arrears due on account of the same, shall 
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` Sacguike the estate free from all éncum- 
“í brances,Wwhich may have been imposed upon 
‘‘ it after the time of settlement.” The tenure, 
from what has been shown, is not am encum- 
brance ifnposed upon the estate after the time 
‘of settlement, but if is an encumbrance 
arising out of a grant made even before’ the 
East India Company acquired the Dewanny. 
The Section goes on: “and shall be entitled 
“ to avoid and annul all under-tenures, and 
‘‘forthwith to eject all under-tenants with 
“ the following exceptions: First, Istemraree 
tí or Mokurruree tenures which have been held 
“at a fixed rent from the time -of the 
« Permanent Settlement.” | | 
Now, it is clear that, as regards renf, the 
holders of these lands have never paid gny 
higher rent, since the time of the Permanent 
Settlement, than 61 ‘rupees. They bank 
«therefore been holding ata fixed rent, thoug 
subject also to the performance of ghatwalee 
services. It never Gould have been intended 
that, if aman held at a fixed rent and ghat- 
walee services under a tenure created before 
‘the time of the Permanent Settlement, and 
long before the’ East India Company came to 
the Dewanny, that he could be turned out of 
possession merely because the auction pur- 
chaser thinks fit to dispense with the per- 
formance of the services. d l 
It is contended for the plaintiff that, be- 
cause the land was held at a fixed rent and 
subject to the performance of certain services, 
the holder of the tenure might be ousted by 
an‘auction purchaser. I should say that a 
holding at a fixed rent and other services 
would fall within the Clause to which I have 
referred, and that, if the other services are 
performed, or the holder of the tenure is 
willing to perform them, an auction purchaser 
could not treat the tenure as an encumbrance 
which he was at liberty to set asjde, notwith- 
standing that the previous holder of the 
zemindary could not have set # aside. The 
object of the Sale Law was to protect the 
Government Revenue. It was to take care 
that zemindars should not.create encumbrances 
that would make the estate not worth the 
Revenue assessed upon it. If a zemindar 
creates encumbrances offer: the date-of thé 
Permanent Settlement; as: against an auction 
purchaser, those encumbrances, with cértain 
exceptions, are void. >: l 
- The next exception in the Section is: 
“ Secondly, tenures existing at the time of 
“ settlement which have not been held at a 
t fixed rent.” ` : 
It is said that; in the present case, the 
tenure has been held at a fixed rené and 
something more.. Still it is a tenure existing 
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at the time of the Pérmanent Settlement. The 
case clearly falls within the first or second 
exception, and is one of*those intended to be 
protected. .The Section says that an auction’ 
purchaser shall acquire the estate free from 
encumbrances which have been imposed upon 
it-after the time of settlement. The Section 
theh-goes on: “ and shall be entitled f avoid 
and annul all-under-tenures, and forthwith to 
eject all under-tenants, with the following excep- 
tions.” If the case falls within either of the 
exceptions, the tenants, are not liable to be 
ejected. , g 
' This suit, as already pointed out, is for 
possession and mesne ‘profits. It is not 
necessary+to consider the question whether, 
if the Government chose to.dispense with the 
ghatwalee services, and to exempt the tenants 
from the performance of those ‘services, the 
rent of the land might be enhanced to. the 
extent of the value of the services dispensed 
with. | SR 
The only question now before us is whethet 
the zemindar has a right to treat the owner 
of this tenure asa trespasser, and to say that 
he has been a trespasser and liable to mesnee 
profits from the dåte of the auction sale. Jr. 
appears to me that he has no such right, and, 
consequently, that his. action cannot be main- 
tained, and that the judgment of the Lower 
Court must be affirmed with cosis. » ` 
Trevor, J.—I entirely concur with the con- 
clusion at which the learned Chief Justice has 
arrived, ` “ee 


The plaintiff.in this case, who happens to 
be an auction purchaser at a sale for’ arrears 
of Revenue, which took place in April 1863, 
brings the present suit to eject the defend- 
ant from his ghatwalee tenure, inasmuch as 
the services for the performance of which 
the tenure was granted have beën dispensed . 
with for a long time, and there is no neces- 
sity for the service. He alsqsues for meésne 
profits from the date of his purchase. ` 


The. defendants allege thatthe grant under 
which they hold is dated 1150, or 1748 ; that, 
though words of infieritance are not expressly 
inserted jn it, yet, as it hab always been 
treated aseone descendible to him by the for- 
mer zemindars of Dustpore, that plaintiff has 
no right to eject him; and that, if he, defend- 
ant, is not entitled by virtue of his grant.to 
hold ata fixed rate, stillyon the ground of, 
long possession, it is not competent to the 
plaintiff to resume the tenute. ` 
, The Government appeared for the purpose 
of asserting its rights, and its intention, when 
ken to demand the- services of the 
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On these statements, the question before 
usis whether or not the plaintiff has the 
right to treat the defendant, the ghatwal, * as 
a trespasser, and to eject him from his tenure 
simply on the ground that the performance 
of the ghatwalee service has been dispensed 
with for a long time, and that in his, plaint- 
iff’s, opinion, there was no necessity forthe 
service. i 
In order to make good his claim, the argu- 
ment of the learned Counsel, Mr. Doyne, on 
plaintiff's ‘behalf, was somewhat.to the fol- 
lowing “effect: that the relationship which 
existed between the grantor of the defend- 
ant’s grant in 1150, or 1748, and the ghat- 
‘wal, was simply that of master and servant 
under a contract, the latter receiving land 
instead of money for his services; that, such 
asthe relati8n was then, such it remains 
now; that as there are no words in the grant of 
a hereditary nature, and nothing fixing the 
` grant, even to the grantee’s life, it remains com- 
‘petent tothe grantor to determine the services 
whenever he thinks fit to dispense with 
them ; that he is the zemindar, under the De- 
cennial Settlement, who has succeeded. to the 
_ rights of the original grantor, and that, con- 
sequently, he can act as that party could have 
done; that the responsibility to Government 
to keep up the ghatwals was in old time wath 
` the zemindar ; and that the notion that any 
particular lands were set aside for that pur- 
pose, Which purpose must be respegted at the 
present day, is erroneous® that that responsibi- 
lity of zemindars was continued at the Decennial 
Settlement, and the zemindary estate became 
security for the due performance of the duties ; 
that, consequently, whether Government 
requires the services of the ghatwals or not, he, 
plaintiff, is at liberty to eject defendant from 
his land at pleasure, as being a mere tenemt- 
at-will, holding, himself responsible for the 
due performance of the duties of ghatwal to 
Government. e 
The contention of the learned Counsel 
seems to be altogether opposed to the view 
which the Privy Council took as to the ng- 
ture of the Kuzrukpore ghatwalee tenures in 
the case of Rajah Lelanund Singhe vl. the 
Bengal Government ;* and as the yhatwalee 
villages in suit are 
situated in a Pergun- 
nah adjoining to Kur- 
S rukpore, in the same 
tract of country, and gvithin the same Zillah, 
the reasoning which applies to the latter will 


* Moore’s Indian Ap- 
pals, Vol. 6, pages 101 to 


1 


apply legitimately to the former, especially as. 


it has not been suggested to us that any, dif- 
ference exists between the tenyres in the be 
Pergunnahs. ° 
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‘Their Lordships, in the course of th&t judg- 
ment, after entering into the mode in which 
these Provinces were administered in 1765, 
and subsequent years anterior to the ,De- 
cennial Settlement, and after remarking 
that many of the greater zemindars within 
their respective zemindaries were entrusted 


with rights and charged. with duties which ` 


properly belonged to the Government, and 
describing what arrangements were made 
for the payment of public officers of the 
zemindary for the police, and for the 
chowkeedars and others, proceed as 
follows ‘t Besides the disorder which pre- 
Ve vailed generally through the Provinces, 
“particular districts were exposed to 
‘ravages of a different description. The 
‘mountain or hill districts of India were 
‘at this time inhabited by lawless tribes 


D 
¢ 


“ asserting a wild independence, often of. 


“a different race and different religions 
“from the inhabitants of the plains, who 
“ were frequently subject to marauding 
“expeditions by their more warlike 
“ neighbours. To prevent these incursions, 
“it was necessary to guard and watch 
“the ghats or mountain. passes, through 
“ which these hostile descents were made, 
‘Cand the Mahomeden rulers established a 
“tenure called ghatwalee tenure by 
re which lands were granted to individuals 
“ often of high family at a low rent, or 
“ without rent on condition of their perform- 
te ing those duties, and protecting and preserv- 
‘ing order in the neighbouring districts ;” 
and again, in another part of their judgment, 
alluding to land held by ghatwals, their 
Lordships observe “ that they were held by 
‘sa tenure created long before the East 
“ India Company acquired dominion ‘over 
‘the country; and though the nature and 
‘extent of the right of the ghatwal in 
‘the ghatwalee villages may be doubtful, 
“and probably different in different dis- 
“« tricts and in different families, there 
‘clearly was some ancient law or usage 
“by which these lands were appropriated 
“to reward the services of ghatwals; 
‘services which, although they would 
ec include the performance of duties of 
« Police, were quite as much in their origin 
“ofa Military as of a Civil character, and 
“which required the appointment of a 
c yery diferent class of persons from or- 
« dinary Police officers.” 

Such being the general nature of a 
ghatwy Slee tenure in Bhaugulpore, as laid 
down by the Privy Council in a judgment 
in waich an examination of the nature of 


.'the tenure was necessary to enable their 
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‘LordsRips to determine the immediate 
point before:them, namely, whether these 
tenures were included: in or excluded from 
the zemindaries of the zemindar atethe time 
of the Decennial Settlement, and liable or. not 
liable to resumption by Government—what- do 
we find in the sunnud filed by the defendant, 
and dated 1150, or 1748, the genuineness of 
which is not questioned? It is addressed to 
the mutusuddees for the time. being and to 
come, the chowdhries and canoongoes of the 
Pergunnah -Bhaugulpore, and recites ‘ that 
"7 whereas the office of ghatwal of Tuppeh 
"7 Dabeegunge, pertaining to the said Por- 
“ eponnah, and Mouzah Khuteel Doomria and 
“ Gopalpore, and appertaining to thê said 


“ Tuppeh, were assigned to Mahadeo as pl 


“s shatwalee tenure before this, and whéreas 
“he has now also been confirmed, as’ tr 
& detail below, in his post as before, therefo 
‘* if is incumbent that, in the performance of 
«t the duties attached to the said service, he 
“ should guard and protect the roads, and 
« watch over the Tuppeh with great diligence, 
‘* and should take care of the ghats and passes, 
“so that travellers and passengérs “may 
“(travel without fear, and no thieves, high- 
c way robbers, or murderers may obtain shelter 
e within the said limits, so that if the property 
c or cattle of any party be stolen or plundered, 
‘ or should a murder be committed by night, 
“ he should find out the actual thieves with 
“the property, and transmit them to the 
s Huzoor with proper care and precaution. 
‘t Should he fail to trace out the property or 
‘cattle, he will be answerable for the value 
tt thereof, together with a fine to the sircar. 
“ Ho should cultivate the villages aforesaid 
‘‘ with proper efforts, and enjoy the produce 
“ thereof, year after year and generation 
“ after generation, in return for his ghatwalee 
service.” df 

Now, some of the duties mentioned in this 
sunnud are of a semi-Militaryenature, and this 
sunnud was, it seems clear, granted by the 
zemindar, acting as an Officer of Government 
and with the consent of higher authority ; it 
consequently takes,the nature of oa grant be 
the State tothe grantee, on the condition of 
the performance of certain public services. 
It is a grant, in its express terms, personal to 
Mahadeo Singh,—a life-grant, in fa¢t; and 
though it recites that the office of ghatwal 


and the lands had been assigned? to Mahadeo. 


before, it does not appear Lo me that, even by 
the light of the subsequent usage as to the 
grant, that the original grant can beresumed 
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terms limited to the life of the grantee, but 
which by usage were considered to convey a 
hereditary right, with or without the payment 
of a fine. Moréover, the original grantee died, 
if. seems, before the Decennial Settlement, 
and at that time liis son Munoruth was in pos-. 
session. Since then the grandson and great- 


-gnandson of Mahadeo. have succeededs and, as 


far as the evidence goes, as a matter of right. 
Thus the course of actual succession under it 
confirms the opinion-expressed by me as to 
the nature of the original grant, and these 
direct successions have taken placo notwith- 
standing that the estate has been. sold three 
times for arrears of Revenue, and. the plaintiff 
is the foyrth purchaser. ` 


Under the grant* propounded by them, the: 
grantees; therefore, show an uninterrupted’ 
possession in- direct succession°of more than 
100 years—-even back to a period before. 
the East India Company aequired the 
Dewanny. 


Turning then o the title of the plaintiff, 
it seems to rest on the presumed nature of the 
contract between the defendant’s ancestor and 
the “zemindar 1743; and the fact that 
plaintiff is an auction purchaser is -brought 


forward rather, ite would seem, to méet an ` 


ebjection which might have been taken “by 


defendants on the score’ of 60° years’ uninter- 


rupted possession by them, than to justify- - 
plaintifigs title which would be equally good’ 
on the reasoning af the learned Counsel 
whether he was or was not an auction 
purchaser. g 


Be that as it may, it seems.to me that the 
claim of plaintiff, as put- forth by Mr. Doyne,. 
has no foundation either in reason-or in 
fact. i e 


The zemindar in 1748 was a Government 
servant, andin that character, as before ob- 
served, the: grant was mage; and whateyer 
character the zemindar may have filled from 
1765 to 1790, ‘he only in the last year became 
the owner, in a strict sense of the term, of the 
estate of which *these lands form a part. 
There can be no doubt that9.before that date, 
the gragtee had paid, as he has paid up to the 
present mé, GI rupees as rent, though under 
what circumstaices'that 61 rupees was origi- 
nally assessed on his ‘tenure, which origipally 
bore no zemindary ‘rasoom, or rent, does not 
appear ; but bearing’ that jumma atthe Decén- 
nial Settlement, the land «vas included in the 
plaintiff's zemindary,‘and it became a depend- 


‘to have been hereditary in terms; but ite| ent ‘tenure therein, burdened with, and ap- 
is, in my opinion, one, of those grants , Which fopriated to, ‘the ghatwalee service, and 
Were go common in Mahomedan times, in! Rearing Gre Woner rent which it-bore before. |. 
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The contention of the learned Counsel as to 
the effect of the Decennial Settlement on the 
parties seem to me as erroneous as his con“ 
tention regarding the original contract be- 
tween them. The settlement did not make 
the zemindar directly liable for anything, 
nor did it make his zemindary generally liable 
for the retention by him of the ghatwals; 
it simply gave him the appointment, and 
though this is more doubtful, the dis- 
missal for misconduct, of those parties occu- 
pying his lands which, had been devoted, 
before his rights accrued, to a particular 
object, and which were still to be devojed 
to that’ object, as long as the Government 
required it,—a requirement which, as far as 
regards defendant’s land, exists up to the pre- 
sent day. ER ` 

As to any argument to be drawn against 
plaintiff from Section 37 of Act XI of 1889, 
it appears to me that that Law looks solely to 
tenures paying money-rents alone, and is 
altogether inapplicable to the case of tenures 
burthened with a condition of servite. I 
therefore forbear to make any further remarks 
upon it. `. R 

Altogether restricting myself to the ques- 
-tion which is alone beforg the Court, and 
looking to the title of the defendant, and to, 
the claim set up by the plaintiff, I have no 
hesitation in holding that the plaintiff is not 
entitled to eject the defendant on his own 
mere motion, and I would gismiss the” plaint- 
ifs claim with costs. l 


Loch, J.—There is a difference between this 
case and the case reported at page 1812 of 
the Sudder Dewanny Reports of 1857 which 
must be noticed. In that case, the ghatwal 
had been dismissed for misconduct, and the 
zemindar then sought to take possession of thg 
lands; in attempting to do which he was 
opposed by the ghatwal. In that case, no 
opposition was offered by the Government to 
the proceedings of the zemindar. 


The expressions made usesof in that judg- 
ment, though applicable to that particular case, 
are perhaps too general, and cannot properly 
be made to apply to other cases axising under 
a different set of circumstances. In that 
judgment, also, no reference was made to the 
right of Government to insist on the per- 
formance of Police duties. But in a subse- 
quent judgment of,1858, reported at. page 
1471 of the Sudder Decisions, it was held that, 
so Jong as the Government claimed the right 
to have Police duties performed by the ghg 
wals, the zemindar could not -resume 
. lands. ° 

S è 


In the present case, the zemindar ® seeks 
to evict the ghatwals and to take passessiom 
of their tenures. The ghuatwals have not 
committe@ any act of misconduct, and have 
expressed no unwillingness to perfort their 
Police duties, and the Government have ex- 
pressed their intention to preserve thelr right 
to the services of the ghatwals. Even if the 
Government were to give up that right and 
declare that Police duties were no longer 
required from the ghatwals, I think that the 
utmost compensation the zemindar could 
chaim in lieu of the loss of service would be 
an enhancement of the rent now paid by the 
ghatwal. He could not oust the ghatwal] as 
a trespasser and take possession of his land. 
Tagyee with the Chief Justice in thinking 
that this case should be dismissed with 
cogts. 


Jackson, J.—I was one of the Judges who re- 
ferred this case for the consideration of a Full 
Bench, and I think it right to state my opi- 
nion separately, especially as, though I concur 
in thesconclusion at which the Chief Justice 
has arrived in this particular case, I cannot 
concur in all the reasons which. have led His 
Lordship to that conclusion. I need not say 
that, if I differ from him in any respect, it is 
with great deference and with extreme re- 
luctance. 


It is said that the Principal Sudder Ameen 
has decided this case upon two points: Let, on 
the ground that the defendants, holding these 
lands under a tenure which commenced as far 
back as the year 1150 Fuslee, cannot now be 
ejected; 2ndly, because they are protected 
under the Clauses of Section 87 Act XI 
of 1859; and that on both points he was 
right. e 

Taking the latter portion of the case first, 
I must say it appears to me that Section 37 
of the present Sale Law does not apply to the 
case. It cannot be said that these ghatwalee 
tenures are “‘ encumbrances which have been 


‘| imposed upon the estate after the time of set- 


tlement.” In respect to the present tenure, 
it was one created undeniably before the date of 
the settlement, and it was the remuneration 
seé aside, apparently by a person having 
authority in that behalf, for the performance 
of specfiic duties. 


As to thg word “ under-tenures” which 
the auction purchaser is entitled to “ avoid 
and annul,” those, I think, must be rent- 
paying tgnutes, where the rent is resumed as 
a consideration, more or less sufficient, for the 
use of the land; and this deduction from the 
zemindar’s assets was undoubtedly considered 
at the time of settlement. I think, therefore, 
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that néither the power of the auction-pur- 
“chaser ‘to avoid tenures, nor the protection 
given by the lst and 2nd Clauses annexed to 
that.Section, will apply in this case. It ap- 
pears tê me that the power of the original 
gzemindar to assess or enter upon these lands 
would have been just as extensive and valid 
as the power of the auction purchaser. : 


The question, then, is as to the tenure itself. 
Now, I may at once say that, when this case was 
referred for the consideration of a Full Bench, 
that order was made by myself and my brother 
Markby almost at the outset of the argument. 
The facts of the case had not been fully 
gene into; and it was because this case ap- 
peared to raise precisely the point decided 
by thé 2nd Bench in the case cited (3 W. R. 


p..84), and because we desired to give Ui 
f 


opportunity for considering the correctness 

* that decision, we thouht it advisable to refer 
the case to a Full Bench. But when we 
come to examine it more minutely, the present 
case appears to differ very materially both 
from the case decided by myself and my 
brother Kemp, and from the former case ; and, 
in fact, it is in holding this case to be on all 
fours with that in the 3° W. R. that one 
principal error of the Court below appears to 
me to consist. e 


The present suit has for its object to oust 
from possession, and recover mesne profits from, 
the defendants who are holding under title 
which commenced admittedly in 1743,—that 
is to say, more than 20 years before the East 
India Company was invested with the Dewanny 
of these Provinces. , The grant, moreover, 
under which the defendants hold was not the 
mere grant of the zemindar, but it appears 
very distinctly, both from the wording of the 
sunnud, and from the successive endorsements 
of various Departments which jt bears, that it 
was the act of some person who, for that 
particular purpose at least,« exercised the 
powers of the existing Government. In 
considering this sunnud, I feel myself bound 
to depart a little from the views taken by the 
Chief. Justice. And in the first place, it 
seems to me desirable to <reject all analogies 
from feudal or other tenures in Englaitd. 
Institutions, tenures, Government, and laws 
in the two cases are widely different, ‘and we 
shall only, I think, embarrass ourselves if we 
make use of arguments drawA from one 
system for the purpose of inferences as to the 
other. It appears to me that there is.a clear 
distinction between the grant of An estate 


burdened with a certain service, and. the Grant" 
, Cuties 
are remunerated. by the use of certain lands. ` 


of an office the performance of whoge 


` 
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The sunnud before us appears to me’ most 
unmistakeably to belong to the latter class. 
It confers‘on Mahadeo the Khidmut-t-ghat. 
walee ice, the services in office of ghatwal, 
with the mouzahs annexed, as remuneration, 
exhorts him to diligence in the performance of 
EE and enjoins the cultivation of the 
ends, dë ' 


Now, it is said that this is 4 confirmation 
ofa previous grant. I do not understand 
that it is in the sense of the recognition and 
renewal of a full grant previously.conferred.. 
On the contrary, there is no reference to any 
previous grant, and as far as I can judge, this 
was the first sunnud to Mahadeo, or to any 
of his family, I under&tand that Mahadeo, 
previous to the granting of -this’ sunnud, was 
provisionally in the perfowmence of this 
service, and I understand this confirmation 
(vakeel dushtan) in a sense familiar enough 
in Indian practice, €, e., to confer in perman- 
ence the office at first held temporarily. «A 
person is placed on probation in charge of 
duties’ which demand the exercise of par- 
ticular qualities in order to’ their efficient 
discharge; he is found to possess those qualiff- 
cations, and to perform those duties with 
efficiency. Upon that he has the: Xhidmút - 
formally conferred upon him with the tenùre 
which is to support it—that is to say, he is 


confirmed in the office and declared entitled 
to hold the land. 
d 


Then is the gr&ntee éntitled to hold for 
ever for himself and his heirs? or was the 
grant for his life? was it subject to be 
divested, and under what cireumstances? Now, 
there is a considerable distinction ‘between 
the positions and the rights of ghatwals in 
different parts of the-country. It appears 
Som the publié documents referred to in the 
decision of the Privy Council (in Rajah Leela- 
nund Singh’s case, 6 Moore, p. 101 ), and 
from the account given in Harrington’s Ana- 
lysis (Vol. II, page 236, and Vol. III, page 
511), that gahatwalee tenures in Bishenpore, 
Beerbhoom, Burdwan, and Bhaugulpore, may 
in a great degree, both as tg extent and im- 
portaree, and as to the conditions under 
which they,are held,—-some being expressly 
declared hereditary, others not so, l 


It may be worth while to mention that the 
case referred to by my Lord in his judgmant 
from the 6th Select Reports, page 169 (Hurlal 
Singh, Appellant), oan Beerbhoom case. 
In Beerbhoom we know that ghatwalee tenures 
are hereditary, and in that case‘it was held 
C they. descend to the eldest son and not to 

ons gemerally. ` l D 
q S i 
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I do not find that it has been established 
either in this case or elsewhere that Bhaugul- 
pore ghatwalees were ordinarily desçendiblẹ, 
But certainly in this case we cannot but see 
that lands originally granted to Mahadeo as 
remuneration for his “performing the duties 
of ghatwal by the sunnud of 1150, have 
been held in succession by himself, his son, 
grandson, and descendants to the * present 
iday. It appears also that some portion of 
the rights and interests of his descendants 
-has been sold in execution of a decree, and 
. was purthased by some of the present 
defendants. This is a circumstance which 
has. fot been insisted upon by the plaintiff, 
‘but it seems quite opposed -to the nature of 
ghatwalee holdings. 


I accept this state of facts as explaining 
the nature of the sunnud, for it appears to 
me that the terms of the sunnud are 
plain in thergselves and require no -explana- 
tion. I cannot say either, without fuller 
-evidence of the facts, that the course of events 
or usage has made that descendible* which 
was not of itselfdescendible. I should prefer 
éo accept the explanation which we find in 
- the report cited in3 Harringtoh’s Analysis, page 
. 511, which states that, “ although the grant 
“18 ‘not expressly hereditfr y, and the ghat- 
‘Wal is removeable from his office and the 
“lands attached to it, for misconduct, it is 
“the general usage, on the death of a ghat- 
“wal who has faithfully executed fhe trust 
“committed to him, to® appoint his son, if 
‘competent, or some other fit person in his 
«family, to succeed to the office.” 


Still I think it would be a great deal too 
much to say that, when these defendants are 
holding as representatives of a former ghatwal, 
or by right of a person whose tenure cor- 
menced undet a valtd grant of ghatwalee 
more than 100 Years ago, and where it has 
been allowed sigce then to change hands 
‘by descent or purchase without question, the 
zemindar should@ be competent, of his mere 
‘motion, without the assent and against the 
will of the Government, to*put an end to the* 
‘ghatwalee, to dtprive the ghatwal, and to 
treat him as a common trespasset.e. I am 
anxious in this case, as In the tase that my 
brother Kemp. and myself decided, to avoid 
entering into larger questions than the case 
requires. ‘In this present case it appears to 
me that the plaintiff cannot be entitled to 
possession of the land. "` Whether he can sue 
‘for the purpose of enh&ncing or assessing the 
‘rent, is another question. 


‘In the case decided by the late Sud 
Court in 1857, there was an ‘allezéd misc 
D e | 
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duct on the part of the ghatwal, and he was 
consequently dismissed from his office Here 
there is no allegation of misconduct. The 
plaintiff simply says, “‘ I, the zemindar, have 
"no further occasion for ghatwalee service, 
“and I dispense with your services accord- 
“ingly.” Whether the Government is it- 
self competent to abolish the office, which in 
the necessity of the times it created, and re- 
sume or sanction the resumption of the land 
which it assigned as a remuneration for that 
service, 13 a question which has once been 
@nsidered, but which I am quite willing and 
ready to. re- See if the occasion should 
arise. 


Thus, while I fully concur in the dismissal 
of jhe plaintiffs suit, I do so for reasons 
which belong strictly to the particular case, 
of not upon the wider grounds stated by my 

ord and adopted by the majority of the 
Court. i 


Shumboonath Pundit, J.—The plaintiff, 
appellant, has not shown that he has any 
right eto terminate the service with condition 
of which the ghatwalee tenure in dispute 
was originally given to the ancestors of the 
defendants long before the Dewanny, and 
which has since been held by them and their 
hears, according to the usage of the country, 
from generation to generation. Government 
is entitled to the service, and has the super- 
intendence of it. It does not say that it has 
dispensed with that service, nor does the ap- 

ellant plead that Government has termin- 
ated the said service. 


On the contrary, we have got Government 
before us, urging their right to claim the 
service of ghatwalee from the defendants. 


In such a state of things, it is sufficient to 
say that the plaintiff has failed to prove the 
very ground wpon which he js suing to dis- 
possess the defendants. 


I have no hesitation in declaring that even 
if the termination of the ghatwalee service 
had been proved, I would not have held that, 
owing to this determination, plaintiff is en- 
titied to dispossess the defendants of the lands 
if dispute. : 


The’ fact of his being an auction purchaser 
gives to the plaintiff no additional rights. 
It is unnece$sary*to decide in this case what 
could have been the proper order if a case for 
enhancement had been BEE by the plaint- 
iff, appetlant. 


Igentirvely agree with my seniors in dis- 
missing the claim and the appeal of the 
- | plaintif with costs, 


8 
HM 


+ 

wë P 
> k 
te 


ZS 


18664" Ciù 


D Sé e 





` The 10th September 1866. -> 


are 


WW Present : 


A 


The Hon'ble C. B.. Trevor, G. Loch, J. 
P. Norman, and Shumboonath Pundit, 
Judges. SR 


Case No. 1553 of 1863. ~- 


Amendment of Plaint all Power of 
Lower Courts. 


a“ we e 

Special Appeal from a -decision passed by 
Mr. O. Toogood, Judge of Cuttack, dated 

. the 80th January 1868, affirming a deci- 
sion passed by the Principal Sudder 
Ameen of that District, dated the 29th 
May 1862. Á 


~ 


Gobiad Mohapattur and others (Defendants) 
Appellants, 


DN 
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Madhub Persad Pundit Surborakur og be- 
half of Boydonath Pundit, Minor (Plaint- 
iff) Respondent. ` , 


Baboo Nil Madub Sein for Appellants. 


Baboo Kishen Kishore Ghose for 
3 Respondent. 


“The power of the Lower Courts to amend a plaint 
extendas by a vivd voce exdmination to the elucidation 
of what is ambiguous in the claims of the contending 
parties, to, the amendment of what is erronedus, and 
the supplying what is defective, but not to the conver- 
sion of a suit of one character into another inconsistent 
with and opposed to it-é. g.,-of a suit for possession 
with mesne profits into a suit for resumption, 


` Loch, J. (Trevor and Shumboonath 
Pundit, J. J., concurring).—THis special ap- 
-peal came before the Officiating Chief Justice 
Norman and Mr. Justice Kemp, who referred 
the case for the decision of a Poll Bench in 
the following words :— ee 
zt The ease to go before a Full Bench on 
the question of power of the Lower Courts to 


amend, this Bench being inclined to think 


that the view taken by Mr. Justice Trevér 
and Mr, Justice Macpherson in Nos. 1678 
and 1679 unduly limits the power of ‘amend- 
ment given by Sections 31 and 141 of Act 
- VIII of 1859.” 


The cases alluded to in thé above referetice 


are of the same nature and with the same 
object as the present suit No. 1553 At 1863. 
The plaintiff isthe same in all--the cages, 
but the defendants are different. The suit, 
ás brought by plaintiff in No. 1678 and 1679, 


+ 


THE WEEKLY REPORTER. 


Rulings. ail 





was tô recover possession with mesne profits 
from the defendant, a lakherajdar, of lands 
the possession.of which had been confirmed 
to the défendants under Act IV -of 1840. 


< While the suit was, pending, the plaintiff 


“ petitioned to have the case converted into 
“ a resumption proceeding, paying the neces- 
“sary stamp duty. ‘This was done, and the 
“plaintiff. obtained a decree. The Judge 
“admitted the change in the nature of the 
“suit relying on a precedent of this Court 
“decided on the 15th July 1852.” The 


judgment passed by this Court was in 


Us: following words :—“ We think, the 
‘t whole proceedings below highly irregular. 
“The sult originally was .for : possession of 


“certajn lands with mesne profits, It was 


“converted into a suit in-whigheacither pos- 
“session nor mesne profits: could be given, 
“ but in which a decree of ‘quite a different 


“nature must be passed. Agair, in the suit , 


“as originally brought,—a mere boundary dig- 
“ pute between two parties,—-the burden of 
“ proof lay primarily on the plaintiff, whereas 
“in the -second -the burden lay on the 
* Jukherajdar entjrely.” S ° 

‘With regard to the point referred, for the 


decision of the Ful] Bench, we find from Sec- - 


tion 26 Act VIII of 1859 that the plaint is 
required, among others things, to contain the 
redress sought, the subject of the claim, the 
cause of action, and when it accrued. These, 
we thin, must be gistinctly specified in the 
plaint, so that the defendant may, perfectly 
understand the nature of the suit that is 
brought against him, Section 29 prescribes 
that if the plaint do not contain the parti- 
culars: hereinbefore required to be speci- 
fied, or if it contain particulars other 
than those required to: be specified, . whe- 
ther relevant to the’ suit or not, or if 
the statement of particulars be unnecessarily 
prolix, or if the plaint be noé subscribed and 
verified, the Court may reject the plaint, or 
at its discretion may allow the plaint to be 
amended. By Section 31 the Court may re- 
ject the plaint of the plaintiff, if, on being re- 
quired ky the Court to correct an improper 
valuatiom, or to supply additional, stamped 
paper, he shall fail to comply with the requi- 
sition. Under Section 32, also, plaintiff may 
be allowed to amend his plaint when upon 
the face of it, or after eXamination of the 
plaintiff, the subject matter does not con- 
stitute a.cause of actjon, or the right of 
action is barred by lapse of time. ` - 


” Tho Sections- of the law above quoted 
Globe ` indicate the time at which any 
ambudmeit in the plaint should be ordinge 
$ BR ï 
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rily made, and the nature of that amend- ) else which plaintiff at some subsequent 
ment, which extends merely to the correc- | period may prefer to consider as his cause 
tion of any error in the plaint—not to an) of action, but which is altogether at variance 
entire alteration of the claim, with the relief prayed for in the plaint. | 


Again, Section 189 empowers the Court, | ` Joren, J.—In this particular case, it was 
on the first hearing of the suit, to enquire and | Clearly improper to allow an amendment of 
ascertain upon what questions of law or fact | the plaint, which was originally one for pos- 
the parties are at issue, and thereupon to | Session with mesne profits, by making ita 
frame and record the issues of law and fact | Suit for resumption. 
on which the right decision of the case may | The suit was instituted on the 4th of May 
depend. The Court may frame the -issues | 1861, just two years after the passing of 
from tha allegations of facts which it col- | Act XIV of 1859. The additional stamp, 
lects from the oral examination of the par- Li ina plaint for resumption, was put into 
ties er their pleaders, notwithstanding ‘any Court ot the 25th of April 1862. Whether 
difference between ‘such allegations of fact | he amendment would really have had ghat 
and the allegations of fact contained in the | effect or not, it was probably intended to 
written statements, if any, tendered- by the | secare to the plaintiff the benefit of Section 
parties or theie pleaders. And Section 141 12 of that Act, by exempting the suit for 
enables the Court, at any time before the 
decision of the case, to'amend the issues or 
frame additi8nal issues ; and all such amend- 
nents as may be necessary for the purpose 
of determining the real question or contro- 
versy between the parties shall ba so made. 
hese Sections undoubtedly give the Judges 
who have to dispose of a case in thee first 
‘instance, great freedom to enable them to 
ascertain what is the real question at issue 
between the parties; but when the Judgg, 
after examination of the parties or their re- 
presentatives finds that the real dispute is one 
altogether at variance with the-clajm stated 
in the plaint,—if, for iastance, as in the 
case referred, he find the claim as shown in 
the plaint to be for possession with mesne 
profits, and the plaintiff at the first hearing 
converts this claim into one for resumption, — 
we think that the Judge should not permit 
such an alteration, and that, if the plaintiff 
be unable or ynwilling.to go on with the 
suit as originally brought, the Judge should 
dismiss the case with costs. The powers 
vested in a Juége under the above quoted 
Sections, though extensive, are still li- 
mited by the nature of the suit as brought 
by the plaintiff. The Jydge, on the re- 
presentation of the plaintiff, cannot alter the 
nature of the’ suit or change the dause 
of action. This power extends, by means of 
a vivd voce examination to the elucidation of 
what is ambiguous in the claims of the 
contending parties, to the amendment of 
what is erroneous, and the supplying 
what is defective ; but not to the con- 
version of a suit of one character into 
another= incousistent with, and that may 
be opposed to it; and the issues, we T 
















































years after the date of the passing of Act 
XIV from the operation of Clause 14 of 
Section 1 of that Act. Itis clear that no 
amendment should ever be allowed which 
mighé tend to deprive the opposite party of 
a right conferred on him by law. 

My learned brothers, in quoting Section 32 
of Act VIII of 1859, overlook the words 
in any case. The language is, “ provided 
thet the Court may in any case allow the 
plaint to be amended, if it appear proper 
todo so.” Again, by Section 141, at any 
time before the decision of the case, the 
Court may amend the issues, or frame addi- 
tionel issues in such times as to it shall seem 
fit; and all such amendments ag may be 
necessary for the purpose of determining the 
real question or controversy between the 
parties shall be so made. 

These are large powers of amendment, and 
they should be construed, as remedial provi- 
sions, liberally. In cases of fraud, especi- 
ally when prattised on infants, by agents in 
foreign countrigs, by trustees, or by directors 
of public companies on their shareholders, 
it constantly happens.that the true facts of 
the enge, the rights of the parties, and the 
remedies to which the complaining party is 
entitled, are discovered during the progress 
of the case, and from the answers and ad- 
missions extorted from the adversary. It is 
notoriðus to any one acquainted with Courts 
of equity, that in such cases repeated amend- 
ments of thé bill*are necessitated. 


The general power of the Court under 
Act VILI fo amend a plaint in a case where 
justice ‘requires such an amendment at any 
timg during the progress of the cause, has 
prehend, must be founded on the claim hs | heen déstinctly asserted by a Full Bench of 
brought in the plaint, and not on Somethifg ! seven Judges of this Court, in Heera Monee 

D 3 A 


Tgsumption as a suit instituted within two, 


` 


1866:f 7 Civil ` 


Dabee vs. Koonj Behary Holdar, 2 Weekly 
2 Reporter, page 207, decided since this case, 


was nteue And that decisiva has since: 


been acted upon in hundreds of case’. 

The fesult of our judgment in the case 
is that the decision of the Lower.Court will 
be reversed, and the suit will go back for 
trial as a suit for possession. The appellant 
will recover the costs of this appeal in this 
and the Lower Appellate Court, and the costs 
of the-hearing which has already Ge place. 
in the first Court. — 


e S ` 
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The 10th Septexuber 1866. 


Present: 


a The Hon'ble F, B. Kemp and W. March 
Jadges. 


Examination of ‘“Witnesses—Plaint 
and written statement SES 
tion and Verification of). 


Case No. 134 of 1866. 


Regular Appeal from a decision passed 
by Baboo Russick Lall Bose, Principgl 
Sudder Ameen of Rungpore, dated the 

` Sth February 1866. 


Keenoo Singh Roy, for self and as guardian 
of Luchmun Singh Roy, Minor Gei 
i ant), Appellant, 


a + 


VETSUS 


Eshan Chunder Roy and others E 
Respondents, ` ` 


Hr. . R. T. Allan and Baboo Greeja Sun- 
kur Mojoomdar for Appellant, ` 


Baboos Dwarkanath Mitter, “Unnoda Per- 
skad Banerjee, Sreenath Doss, and 
Kishen Dyal Roy for Respondents. - 


Suit laid at Rupees 25,000. 


The plaintif not having showfany bond fide intention 
to examine as witnesses two of: the parties to the suit, 
and not having complained of the refusal of (he Court 
below to add them to the list of witnesses until the argu~ 
ments on the appeal were concluded and decision was 
about to be given, the High Court teclinéd to allow the 
pleintiff to put in fresh evidence at such a stage of the 
proceedings, 


It is incumbent on all Courts, ‘without regagd to rank 
or. station, to see that plaints and written statements 
are subscribed and verified. by the parties in person, 
Sech when unable todo so by reason of abgefe or 
other 


‘scribe and oa ‘by competent persons only, 
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Is wan suit brought to obtain posses- 
sion of 11.mouzahs in the district of Rung~ 
pore, claimed- under a putnee lenso. granted 
by the Rajah of Beerbhoom, dated the Hth- 
of Poos 1271, at a permanent jumma of 
Rupees 2,206, for a consideration of Rupees 
8,000. The defendant claimed under what 
he ‘described aa a mokurruree ijara pottah, 
dated the 25th Falgoon 1262, at a permanent 
jumma of precisely the same amount, Tor. 
which he paid Rupees 2,000 as a considera- 
tion. 

The only question was which of these 
twoeralleged leases.was to prevail. ,The 
plaintiffs admitted that‘the defendant had 
been in *possession since ‘1261, but they 
alleged that he held under. a. 7 years’ lease 
which expired in 1268, end tijatesixice ` that 
time he had been holdiag over “wrongfully ; 
and the lease now. set up they ee to be 
a rank forgery. 

The defendant produced his lease which 
was a perpetual lease at the rate above 
mentioted, and he supported it by seven 
witnesses, ‘three of whom deposed to having 
seen the Rajahs execute the document at? 
Beerbhoom where. the Rajahs reside. The. 


remainder spoke to having seen the transac-. - 


tion completed at Rungpore where the 
défendant resides, and they also. verified’ the 
seals and signatures of the Rajahs. 

The defendant also produced dakhilas 
for the “years 1268-68, in some of which. 
the nature of his tenure was described. 
They were properly stamped and verified by 
witnesses, and it also appeared that they 
had been filed in another.suit more than 
a year previous to this suit being com- 


-menced. 


It was also proved that, in the year’ 
1268-69, a petition, to obtain possession 
of, ‘these mouzahs ünder Act X of 1859 
was filed by one Gooroo Gebind Talookdar, 
through the mooktear of the Rajahs, against 
the defendants. Gooroo Gobind in - that 
case claimed to have got a temporary lease 
of the-whole talo8k, and, in ordér tò oust. 
the defendant, he filed a ku&ooleut or coun- 
terpart of a lease granted by the Rajahs to 
the defendant, which was the counterpart of 
a lease in all respects similar to that now 
set op be the defendant, except that, instead 
of being perpetual, it was for a term of 
seven years expiring In 1908, ` 


In consequence of. Ehe" money not being 
deposited for service of notice on the de- 
fengant, that case was struck off two days 
afterwards. .The matter, however, having 
A, to The ears of the deféndant, be filed 
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a petition alleging that the real lease was| The direct evidence adduced by the plaint- 
n permanent one ; thatthe kubooleut filed by | iff is for the most part absolutely worthless. 
Gooroo Gobind was forged ; and praying that | He called a number of persons, servants of 


it might be impounded in order that criminal 
‘proceedings might be taken against Gooroo 
Gobind. 

The document was retained in the Col- 
lector’s Office, but no criminal proceedifgs 
were taken. It was produced on thig trial, 
and it is ‘a palpable forgery ; the stamp 
bearing a date long subsequent to that of 
the granting of the lease. 


The principal answer to this case pro- 
fesses to come from the Rajahs themselves. 
They have been made parties to this suit, 
and they espouse the cause of the ‘plaintiffs. 
A statement signed by one Kurar Mamood 
Sircar wasfiled on their behalf, in which 
they admit having granted a temporary 
lease to the defendant, but deny having 
granted a permanent one. They allege that 
in 1266 they granted a lease of the whole 
talook to Gooroo Gobind; and handed over 
to him the kubooleut of the temporary lease 
granted to the defendant; and they say, in 

eneral, but not very clearsterms,, that this 
Poleni was secreted by Gooroo Gobind 
aud the defendant, who gt that time were 
in collusion with each: other. They algo 
affirm the lease relied on by the plaintiffs. 


As to the latter point, the theory suggest- 
ed by the plaintiff's Counsel is, that Gooroo 
Gobind and the defendant having got pos- 
session of the genuine temporary kubooleut 
in the manner stated by the Rajahs, destroy- 
ed it, and agreed collusively that the above- 
mentioned suit under Act X should be 
brought for the express purpose of filing the 
forged temporary kubooleut ; and that this 
was done with the, view of enabling the 
defendant to carry out the fraud which he 
was then contemplating, of setting up a fic- 
titious permanefit lease. 


Now, we are far from saying that such a 
device. is beyond the reach of native in- 
genuity, or thatitis in itsélf violently impro- 
bable, but it ig idle to rest such a case on 
mere suggestion, and it rests here og nothing 
more. The utmost the plaintif has shewn 
is, that Gooroo Gobind and the defendant 
were on friendly terms at some time in the 
years 1268-69 (whether before or after the 
Suit under Act X does not appear); and 
from this he argues “that the proceedings 
under that case mu$t have been collusive. 
But this is not the sort of reasoning upor 
which conclusions of fact can bs-founde 
-a Court of Law. 


| 


the Rajths, who state that they neither saw 
nor heard of any ijara pottah beifg exe- 
cuted in favor of the defendant ; others 
who stated that they heard the terms of the 
arrangement, and that it was for a temporary, 
not a permanent, lease ; and one who stated 
that he saw the genuine lease, and that it 
was temporary only. But there is in the 
plaintiff's case this manifest defect, that, 
“whereas the defendant has filed a complete 
series of dakhilas which have every appear- 
ance,of being genuine, and which statesthat 
he holds under a permanent ijara pottah, 
the plaintiff has not filed a single chelaun in 

pport of his assertion to the contrary. 
fre have no hesitation in inferring from 


this that they correspond with the dakhilas, 


as the plaintiff, being supported by the 
Rajahs, has no doubt access to them, and 
had it been otherwise, he would have un- 
doubtedly filed them. 

- For thesereasons, we think that thedefend- 
ant Keenoo Singh Roy has established his 
ijara pottah, and that he is entitled to suc- 
ceed in this case; and we reverse the deci- 
sion of the Principal Sudder Ameen accord- 
ingly. The costs in this Court and the 
Court below will be paid by the plaintiff 
and the Rajahs jointly. 

. It may be as well to notice here that, at 
the very last moment, the Counsel for the 
respondents requested us to issue a Commis- 
sion to examine the Rajahs, who are parties 
to the suit, they being exempt from com- 
pulsory appearance in Court ; but we thought 
it right to decline to grant this application. 
The plaintiff originally filed alist of 105 
witnesses, noć including the Rajahs. On the 
day before that fixed for the examination of 
witnesses, a general application to add the 
Rajahs to this list of witnesses was made 
by the plaintiff. The Amlah of the Court, 
in a report to the Judge, drew his attention 
to the fact that the points to which the evi- 
dence of the additional witnesses was said to 
wlate were not in issue, and the Judge 
thersfore refused to grant the application. 
Wherf the case came tobe fully enquired 
into, it no doubt became apparent that the 
testimony òf the Rajahs was most import- 
ant: but no application to examine addi- 
tional witnesses was then made, although 
the exatnination of witnesses lasted for five 
we WE and the decision ‘was not given 
until gix months after the application above 
alluded to, Nor has the refusal of the Judge 
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to allow witnesses’ to be added, ever been. 
made a subject of complaint until the mo- 
ment when the arguments on this appeal: 
were concluded, and our decision Was about 
to be given. 

Under these eee ee we. have no 
doubt- whatever that there has never been 
any bond fide. intention to examine the 
‘Rajabs, Had the plaintiff really wished to 
do so, he would have put this in the very 
_ front°of his ease, and would have insisted 
at every stage on their evidence being: pro- 
duced ; but ‘he has done nothing of the: ‘kind? 
and has only recurred to the subject, as we 
thirk, to create an imaginar yer levancesupon: 
which to dilate. 

Even if this were otherwise, we sheuld 
have great hesitation, in a case like the ot 
sent, in allowing a party to give fresh ev 
dence at this stage of the proceedings. - 
the plaintiff wished to give this evidence, ha 
should have given it earlier, when the de- 
fendant could have commented on, and, if 
necessary, contradicted, the testimony af the 
Rajahs. Why should the plaintiff have (be 
immense advantage of reserving his principal 
witnesses until the whole case is closed ? 
We see nothing whatever to entitle him to 
such an advantage, and nothing to justify a 
course so exceptional as that proposed. 


There is another point also which we 
think requires notice. We cannot refrain 
from expressing our strong disapprobation 
of the course which has been purstiéd’ in 
 this-case, of allowing the Rajahs to file their 
written statement through an entirely” irres-' 
ponsible person. By Section 123 of Act 
VIII of 1859 the written statement of a 
defendant must be subscribed and verified 
in the same manner as a plaint by a plaint- 
iff, And it is only when the plaintiff, “ ‘by 
reason of absence or other good cause,” is 
unable to subscribe and verify the plaint 
himself, that the Court may allow the plaint | 
to be subscribed and verified -by a competent 
person on his behalf. We consider it a 
duty strictly incumbent upon the Court | 
which admits the statement, to seo that this | 
provision is strictly complied: with, without | 
regard to rank or station, and that. a de- 
fendant should, in every iustance, subscribe | 
> and verify the statement ,himgelf, unless |, 
there be aréal and substantial reason for 
his not doing so. Nothing can be more di- 
rectly ` contrary to the spirit of ‘the laws 
which the Courts of this country are called |e 
upon to execute, than that any distinegion 
should be made in the strictness with ‘which | 
EES are pound to obey ‘the provisions of 


l 


re 


: 






the law. In this case, not only was no 


‘reason given for the Rajahs not subscribing. 


and verifying thé. written statement them- 
selves, but the person substituted for them 
is an inferior servant who:can have no know- 
ledge whatever .of. the facts which he pre- 


tends to verify. 


‘The irregularity of the practice in the 
Mofuggil Courts in this respect was strongly 
remarked upon in the case of Ram Mohun 
Mookerjee versus Rajah Nursing Deb, re- 
ported in the Indian Jurist of November 
15th 1862,* in a judgment of the Chief 
Justice,-Mr. Justice Bayley, and Mr. Justice 


-Kemp and ee hope that the remarks there 


made hæve not been’ without their effect. 
We regret to observe,“ however, by the 
present, ease, that the: vicioys - «practice has 


‘not been entirely eradicated: 





‘The 10th September 1866. 


è | Present: 
The Hon'ble F. B. Kemp and W. Markby, 
2 e Judges. 


a 


Decree of competent Court (Efect of) 
—Landlord and EE 
‘— Prescription. 


- Case No. 910 of 1866. 


Special Appeal fram a decision passed by 
Mr. G. Bright, Jadge of the. Twenty-four 

: Pergunnahs, dated the 24th March 1866, 
reversing a decision passed by Baboo 
Koylash Chunder Deb, Prineipal Sudder 
Ameen of that District, dated the 27th 
ey 1865. 


Kä Narain Dutt aie others (Pisin) 
Appellants, 


VETS us 


Gour. Mones Dossee and other (Defendants) 


bk so RH 


EN? dé "Dayne and Baboo Romesh Chun- 
° dereMitter for Appellants.. 


| Babes Gopal Lal Mitter for Respondents, 


The:decree of a competent Céurt must be presumed 
to be valid and binding on the parties until the party 
attacking the decree clear! shewg that it was improperly 
obtained b nee of fraud oy misrepresentation practised 
Ge the Judge by the party obtaining the decree. 

Quere.—Whether a title to land can be gained by 
‘preseription without adverse possession. 





Also in Sutherland's Full Bench Rulings p. 54 * 


216 Civil 
Tuis was asuit brought by the plaintiff 

to obtain khas possession of 20 beegahs and 8 

cottahs of land situated in Sherbapare. 

The plaintiffs admitted that the defendants 
had formerly held the above lands as their 
tenant, but they alleged that the defendant 
had attempted to set up a rent-free tenure, 
whereby it was contended that the relation “of 
landlord and tenant was destroyed. , 

The defendant objected, first, that she had 
been in possession for more than 12 years 
without paying rent; and, seeondly, she 
again contended that she was in fact entitled 
to hald the land rent-free, and that (be pro- 
ceeds were devoted to the service of an 
idol. l z 

The facts of the case are that, in the year 
837, a dispwte grose in respect of the same 
lands between the same parties, or persons 
through whom they claim, which ended in a 
decree professing to be founded on a sole- 
namah entered into by the parties, in which 
it was adjudged that the lands in question 
were the plaintiffs’ rent-paying lands, and 
the rent was declared to be the annual sum 
‘therein mentioned. P z 

Notwithstanding this decree, no claim for 
- rent was made by the plaintiffs until the year 
1860, that is for 23 years. A suit to recover 
. arrears of rent was then brought, when 
the defendant set up the same defence as she 
has done now, namely, that the lands are 
rent-free lands devoted tq the servic of the 
idol. 

This is the repudiation of her tenancy 
upon which the plaintiffs rely as a forfeiture. 
The defendant admits the repudiation, but, 
calls upon the plaintiffs to prove the exist- 
ence of any rent-paying tenure, 

The plaintiffs in the Court below relied qn 
the decree passed in the year 1837 as proving 
the rent-paying tenure. The Judge, how- 
ever, rejected that decree, because he thought 
it was not proved that the defendant was a 
consenting party toit. He says, “ I think 
“ that it was incumbent upon the plaintiffs 
“to prove that Gour Monse (defendant) 
was a consentfag party to the solgnamah, 
“for I find that it is alleged to lave been 
“‘ presented in her behalf ; and at she was 
“ cognizant of the suit, or of the subsequent 
o decree, is not shewn.” It appears, there- 
fore, that the Judgé thought it incumbent on 
the plaintiffs who reljed on the decree, to 
prove its validity.” But in this we think he 
was mistaken. The allegation of the de- 
fendant was that, though her name ap- 
pears in the proceedings, she was An 
_ reality not a party fo the suit at all, 
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that sbe had no notice whatever of the 


proceedings, which were earried on fraud- 
ulently in her absence. She does not, how- 
ever, profluce a particle of evidence ir syp- 
port of this assertion, but calls on thé’pluint- 
iffs to prove the contrary. We must pre- 
sume, however, that the decree of a com- 


petent Court is valid and binding on the 
parties, and, whether made by eonsent or in- 


litigation, that the Judge who passed it made 
proper enquiries, and was satisfied that he 
was legally entitled to do so. And this 
Presumption will remain until the party 
attacking’ the decree has shewn, by good and 
substantial evidence, that, as against him or 
her, it has been improperly obtained, by rea- 
son of some fraud or misrepresentation prac- 
tiged upon the Judge by the party obtaining 
t¥e decree. The Court below, as the case 
stood, ought to have accepted this decree 
without any enquiry as to how it was 
obtained, 

But then comes the question whether, 
assunving the plaintiff to have established 
thet, in the year 1837, the relation of 
landlord and tenant existed, the defendant 
having been in ‘possession for a great number 
of years without paying rent, and, as the 
Judge has found, always verbally denying 
her landlord’s title, can set up a claim to hold 
these lands against the plaintiffs. 

Now, it is clear that, so long as the rela- 
tion of landlord and tenant lasts, no limita~ 
tion runs against the landlord, under Clause 


12 Section 2 Act XIV of 1859, because’ 


there is no cause of action. Nor does the 
mere denial by the tenant of the landlord’s 
right put an end to the relation of landlord 
and tenant so as to enable the tenant to treat 


his possession as adverse to his landlord.. 


So long as the tenant remains in possession, 
he is estopped from denying the title of the 
person who pué him into possession. The 
fect that the defendant has ever since 1837 
denied the plaintiffs’ title, will, in our opi- 
nion, make no difference, so far as the Statu- 
tory bar of limitation is concerned. 

Whether or not the defendant could set up 
any right in the nature of prescription, is a 
“question which we are not called upon to 
deterrfine. It may be worthy of considera- 
tion whether the holding of land for a great 
number of fears*without payment of rent, or 
ather acknowledgment of tenure, ought not 
to confer attitle even though it may be shewn 
that thé relation of landlord and tenant ori- 
ginglly existed, in accordance with a prin- 
ciple acknowledged by most systems of law. 


d | But in the present state of the law of this 
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country,- ‘it is clear that, in such a case, ‘no 


Ge is, by the mere‘operatiot of law, trans- 
ferred from the landlord to the tenant, nor ` 
my absolute bar created to the title of ‘thé |’ 


landlord ` at Oe most, there is only evidence 
from which a. Court, having power to- draw’ 


inferences of fact, might, under some cireum- 


` other similar easements, but which, 
' strange exception, was never extended tothe 


-The Hon'ble F. B. Kemp and W. Markt; 


stances, infer that the titlé had been by some 
means or other transferred, in analogy tothe 
English law relating to rights of way and 
by a 


title to land in that country. GE 
The case must therefore be DE 
with directions to the Lower Appellate Court, 
to receive the decreé of 1837 as conclusive 
proof that a rent-paying tenure then existed, 
unless it be clearly shewn by the defendant, | 
by affirmative evidences that, by reason of 
Ronie fraud or misrepresentation, the decree 
is not binding upon her. Unless she can do 
this, the plaintiffs will be entitled to a deoree 
in their favor, there being no pretence in- 
this case that’ the relation of the parties 


‘which existed in 1837 has been EE 


ehanged. ` 





, The: 10th September 1866. 


Present : : 


ears 


Judges. 


Sale of land for arrears of Reveniue— 
Sherer of joint a ee 
tion. 


Case No.-171 of 1865. 


Sie Appeal from a decision pared by 
Mr. A. Abercrombie, Judge of Dacca, | 
dated the 8th March 1865. | 


Gour Chunder Goopto (Plaintiff) Appellant, 


VETSUS 
Uu ` S SC a 


Tara Monee and others (Defendant) 
` Respondents.: a 


Baboos- Onookoot: Chunder Mookerjee ang 
Upprokast, COTE Mookerjee *for 
Appellant, ` 


Ki 


H 


pt 
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: ES ES Madhub Ghose for 
nr ` Respondents, 


>.. Suit-leid at Rupees 700. - 


A sharer ofa joint talook, whose share consists of a 
Bpecific portion of land, can obtain protection from a 
sale gor arrears of Revenue only under Section 11, Act 
XI of- 1859»- Common registry of -the talook, as a* 
shikmee falook under that Act, will not preclude any 
person, thinking himself wronged by such registry, from. 
suing for the cancelment of the same, ` 


= in this case, the: plaintiff sued cecal 


khas possession ‘of one beegah, seven- 
cottalis, and ten chittacks: of land which 
the- plaintiff claimed ga . situated within 
“Talook Romanath Goopto ‘purchased by him 
at a salo for arrears=of*Government Re- 
venue, s e eg 

The defendants dadar the land as their 
shikmee talook. Their case was that two 
brothers, Joy Chunder Gooho and Kalee 
‘Kishore Gooho, originally purchased as 
portion: of the Talook- Romanath Goopto, 
and that it was then agreed that the vendees 
should pay Rupees ‘13 as their proportion of- » 
the Government Revenue direct to the Gov- 
ernmant, ‘Subsequently, the two brothers 
purchased, at various times, the whole of the- - | 
shares in the remainder of. the talook, In 
Kartick 1262 (1836) the brothers made a 
gift of the portion comprised: in their first 
purchase ‘go their mother, the- pr incipal 
defendant, Tara Monee Chowdhrain. 

The property so conveyed to the mother ` 
‘is what she’ now claims as a shikmee ta- 


zo look, “Th ‘April 1863, application ‘was made 


| by the mother to the Collector “for „Common 
registry of the property’ as a shikmee talook 
under Act XE of 1859; and was sanctioned. 

‘She defendant in this case*rélies ou this 

registration, and contends that itis con-. 
clusive; but this: cannot be,» since ` Section 
48 expressly enacts that a°suit may be 
brought to set it aside, and: thgt is the object 
| of the present suit, 

.The fact is that the defendant in 1 this case 
was not proprietor of. a „shikrgee talook' at 
all. Sheewas, if anything, a sharer of a 
joint talok, whose- share consisted of a 
specific.portion of land ; and if she sought’ 
` protection from a sale for arrears of Revenue 
she should have obtained it ynder Section 11. 
of Act XI of:1859. This she has not done, 
‘and she can therefore sët up po ‘title against 
the sweeping rights. ofe the auction: pur- - 
chasar. S 


Lhe -appeal must therefore be decreed, 
and K decision of the Lower Court reversed 
i 


3 i 3 


with}costs, ae 
H , e 


D 
i 
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The 11th September 1866. 


Present: . 


* 


` The Hon’ble C. B. Trevor and G. Campbell, 


Judges. 


Declaratory suit to establish right to 
- land—Limitation—Adverse holding. 


Case No, 1105 of 1866. 


Special Appeal from a decision passed by 
the Judge of East Burdwan, dated the 
17th January 1866, affirming a deeision 
passed by the Sudder Ameen of that Dis- 
trict, dated the 30th March 18698. 


Hurongth Roy (one of the Defendants) 
°° Appellant, 


ü * Versus l 


e Jogendur Chunder Roy (Plaintiff) and 
others (Defendants) Respondeyts. 


, Baboo Kedarnath Chatterjee for Appellant. 


Baboo Juggodanund Mookerjee and Moon- 
shee Ameer Ali for Respondents. 


In a suit to establish a right to land, the cause of*ac- 
tion arises when the defendant sets up an adverse 
z holding. The mere non-payment of rent does not 


` constitute an adverse holding; but if a tenant openly 


sets up an adverse title and holds adverse™, limitation 
runs. d : 


PLaintir¥ haviig been defeated in o suit 
for rent, sues in the Civil Court for a declara- 
tion of his right to receive rent. Plaintiff 
is- himself an under-tenant, and asserts that 
defendant is a tenant under him. Defendant 
asserts that, he is a lakherajdar, and plaads 
limitation. À , 


The first Court found that he had paid 
rent within 12 years, and decided against 
him. On appgal, the Judge passes over the 
question of limitation by saying that rent is 
a recurring cause of action, and, finding that 
defendant wasgonce the tenant, decrees for 
plaintiff on that ground. Defendant appeals 
specially, on the ground that he is"entitled ta 
a decision on the point of limitation. This 
is not a suit for rent, but a suit to establish 
right to land. Ig must be brought within 12 

* years of the cause of action. The cause of 
nction only ariges tvhen the defendant sets 
up an adverse holding. The mere non-pay- 
ment of rent does not constitute an adverge 
holding, but ifa tenant openly sets ap an 
adverse title and holds adversely, limitation 
runs. We think, therefore, that there fous 
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be a decision op the question of limitation. 


If defendant has held adversely for more. 


than 12 years,—if he has set up a title of 
lakheraf or the like before that time the 
suit is barred ; if not, as the facts afe found, 
the decree will stand. Remand accord- 


The 11th September 1866. 
Present: 


The Hon’ble H. V. Bayley and Shumboo- 
_ hath Pundit, Judges. j 


Limitation—Settlement. (Regulation 
VII., 1822)— Decision on merits. 
© 


Case No. 1553 of 1866. 
Special Appeal from a decision passed by 
the Principal Sudder Ameen of Dacca, 
dated the 17th March 1866, reversing a 


that District, dated the 8th August 1865.. 


Shibo Doorga Chowdhrain and others 
. (Plaintiffs) Appellants, 
versus 


Syud Hossein Ali Chowdhry and others 
e SC? (Defendants) Aespondents. 


Baboos Kalee Mohun Doss and Doorga 
Doss Dutt for Appellants. SR 


Mr. R. E. Twidale for Respondents. 


A plaintiff who seeks in the Civil Court to establish 
a right to settlement under Regulation VII. 1822 and 
to reverse the orders of the Revenue Authorities in 
the defendant's favor, must sue within 12 years. 

A Court deciding a case on limitation ought also to 
go into the merits. 


THE grounds taken in this special appeal 
are— 

I.—That the cause of action has been 
wrongly held by the Lower Appellate Court 
to have acerued to plaintiff on 13th March 
1849, when the Collector ordered the money 
to remain in deposit, and referred the par- 
ties to a Ciyil suit. The cause of action only 
arose on the 26th September 1863, when 
it was ordered to be paid away ; and there- 
fore the Lower Appellate Court has wrongly 
applied the Law of Limitation. 
gil. —That, when the Lower Appellate Court 
decided the case on limitation, it should 
uot have gone into the merits- at all, but 


decision passed by the Sudder Ameen of 


Fan 


Civil : ` 


s z f ` oa 


x 
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certainly not in the most avowedly superficial 


manner it has dope. a 
IIt.—That no sufficient legal reasons “are 


given by- the Lower Appellate Court ei 
required by law for its decision. 


` [V.—That the decision of 9th August 
1830,relied on by the Lower Appellate Court, 
is no legal evidence of-title, but merély a 
decision ordering the transfer of the case 
from the Civil Court for trial in that of the 
Special Commissioner. 

This was a suit by plaintiffs to ‘recover a 
share of malikana paid over by the, Collector 
‘to defendants. 


It is admitted by all parties tig the. 
anded. 


plaintiffs and defendants held separate 
properties ; that a chur near. them was 
resumed ; that the defendants obtained the 
temporary settlement, and that plaintif, 
special appellantsy ‘did not ; aud that the Col- 


lector, in 1849, ordered ‘that the malikana - 


should be held in deposit till plaintiffs snd 
defendants settled their disputes amicably, 
or plaintiffs or others interested might estab- 
lish their claim to settlement by Civil suit 
as provided be Regulation VII of 1822. 

The plaintifi’s claim -to settlement had 
been rejected: op, Ehe ground of defendants 


being in possession and therefore enged, 


to settlement. 


Plaintiffs, it is not ‘disputed, did’ not sue |. 


within 12 years of the date oF such order. of 
1849. l 

` After hearing the e of Counsel, 
we -think, ‘on ‘the first plea, that thé: Lower 


‘Appellate Court. haa decided rightly: “The; 
Revenue Authorities considered defendants,]. 


and not plaintiffs, entitled-to settlement un- 


-~ der the provisions of Regulation VII of 1822 


and other Settlement Laws. 

It was this decision which depr ed 
plaintiff of settlement and also” of malikana, 
which is merely a thing representing part 
of the benefits and rights to settlement. It 
was obviously the plaintiff’s duty, under the 
provisions of Regulation VII of 1822, to ob- 


tain such settlement by the aid of the Civil f ` 
Courts, together with the reversal of the or- |. 


ders of the Revenue. Caurts in defendants 


`. favor within the time allowed by law, viz.” 


12 years ; and as he has not done thts, we 
think plaintiff has been properly held to be 
barred by the Law of Limitation, do this view 
of the case, it is not necessary to go into the 
further pleas taken, by special appellant ; but 
‘we would observe, for the information of the 
Lower Appellate Court, that the objecti ses 
the special appellant, to the effect that, 

a case is, decide: on en the. Court 


E 
m D 
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‘cannot go 
.There'r may be Cases, especially such as are 


mm 


into. the merits, is incorrecé. 
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appealable to Her:Mojesty in Council, where 
it is most right that the merits should also 
be gone into,. so ‘that the Lords of Her 


‘Majesty in Council may be in-a position, if 


they over-rule the decision on limitation, to 
hear at once the appeal on the merits, and 
só save'the parties the trouble and expense 
of remands to -this country. The sama 
principle will more or less apply, according 
to the ‘circumstances of the case, to all sp- 
pealed ‘ cases. .-But, at the same ‘ime, the’ 


‘investigation ‘should be full, complete, and 
judicial, ‘and not, as here, a“ briedy. noticed” 
„(to use the Lower Aypellate: Courts ‘words) 


as a kind of decision: Dë way ‘of surplisage. 

` On ‘the whole, thei, seeing oo reason to 
interfére: with the dedision. of she Lower Ap- 
pellnte Court, we dismiss this special appeal 
with costs. - A 





's The 11th September 1866. ` 


` Present: oS a 


The Hon'ble C. B. Trevor and.G, Campbell, 


ay 


Judges. 


Joint Hindoo Family—Separation ~ — 
S Double share. 


` e: Case No. 138 of 1866. 


Regular Appeal pe a decision passed by ` 
` the Principal Sudder Ameen of: Midna- 
_ pore, dated the’ 12h March 1866. 


Sree Narain Berah (oné of the Defendants) 
i Appellant, . 

K f S 

versus. 4 


Bours Pershad Berah (Plaisiiif aid others 


. '(Defendants) Respondents. 


Messrs. R. V. Doyne'and R. T. Allan, and ` 


Baboos Dwatkanath Mitter end, Hem 
EE Banerjee for Appellant. 


'Baboos Sreenath Doss and Kishen Sueca 
_Mookerjee for Respondents. 


Suit-laid at Rupegs 14, 961- 12-1-2; 


Where, ; with small aid efrom paternal property, se- 
parate and distinct properties‘ate aquired principally 
through the exertions of particular members of a joint 
Hindoo family, such., members are entitled to a double 
share upon separation. : 


Tus is a.suit by amembér of a Hindoo 


KE for his gie of the family estate. 
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He alleges that the family was altogether 
joint,. but that, on separation, defendants 
have foreed on him, as his separate property, 
a smaller portion standing i in his nafne, and 
have themselves taken possession of a larger 
portion standing in their own names. 

It is admitted that the family was joint 
in mess till they separated in 1269. But 
defendants allege that there was ng ances- 
fral property, and that the different mémbers 
made separate acquisitions on their own 
behalf. 

Plaintiff was examined in this Court, and 
did not very satisfactorily account for „the 
absence of the books of the last yaars during 
which he-was manager of the family, nor 
altogether acquit himself very well in the 
witness box. -But behaa giver a tolerable 
amount of™ftacf to- show actual joint en- 
joyment of the whole property by the whole 
family. Books are produced of the years 
. 1263 to 1266; the. genuineness of which seems 

havdly to be disputed, and soms parts of 
which the defendant Sree Narain admits to 
be in his own handwriting, These show 
jhe receipts and payments “of Revenue on 
account of many talooks heM in the name 
of-different.members of the family, all cre- 
` dited and debited as if to*a common stock, 
and also many payments for.expenses of 
various members of the family. We do not 
think these are in any way shown to be con- 
sistent with separate holdings. #laintiff 
has also produced from hif own custody the 
_ Revenue receipts of the talooks for a long 
series of years, has shown that bonds in favor 
of one member of the family were paid to 
other members, and given other proofs, . 

‘Not only do some of the witnesses state 
that the common ancestors had some pro- 
. perty, but, in œ document proffered by defend* 
ants, and therefore conclusive against them, 
there is a distinct recital of the existence of 
small “ Pytrick” Or ancestral property held 
by the family in gommon. 

The onus, then, of showing separate ac- 
quisitions and holdings i¢ wholly on the 
defendants, and Wer have given very little 
direct proof. Itis clear enough (al great 
part of the iúcrease of the famiy was due 
to the labors of two of that branch, Ram 
Sunkur and Ram Pershad, who made money 
as lawyers at Midnapore ; but there are no 
aécounts or other satisfactory proof of se- 
parate holding, and no good explanation of 
the absence of such pr oof 


Tho principal reliance of the defence was 
on an alleged. will of Ram Sunkur, bearing 
on it the signature and acquiescence of t 
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plaintiffs father. But this will, epwitrds of 
30 years old, seems never to have seen the 
lights till if was produced in the present case 5 
and we,think that the Court below has’ 
very properly rejected it. The two wit- 
nesses who support it, do so with a minute- 
ness of detail which, after such alapse of time, 
is simply ridiculous and impossible. ‘The 
contents of the will, alse, too exactly fit the 
defendants’ case ; and the difficulties regard- 
ding the date of the stamp, and in other 
par ticulars pointed out . be the Principal 
Gudder. Ameen, are of much weight. 

Rejecting, then, this document, the defend- 
ants bave, we think, on the evidence, scarce- ` 
ly any case beyond the large contributions 
of their ancestors above noted. There is no 
proof of separate holding ; on the contrary, 

think that the holding was joint, and 
we reject the appeal on this point. 

Ii is further argued for the appellants 
that, even supposing that the property was 
held jointly, and that a small ancestral pro- 
perty,aided in its acquisition, still the Hin- 
doo Law allows those who have contributed 
the largest share to the subsequent acqui- 
sitions, to receive in the distribution a double 
share, and a double share’ is claimed for 
them on that ground, ‘Several cases are 
quoted which are clear on the point,—deci- ` 
sions both ofthe Supreme and Sudder 
Courts. (See Fulton’s Reports, Supreme 
Court Cases of March 1848, Golab Chand, 
vs. Goluk Monee Dossee ; and ‘Select Cases, 
Sudder Dewanny Adawlut,- Volume I, pages 

he 
law is clearly laid down in the Dyabhaga, 
pase 111, and Mitakshara, page 275, In 
the Supreme Court ease, if seems to be 
laid down that, if all the acquisitions are 


intermiugled in acommon stock, so that they 


cannot be distinguished, e g. a heap of 
corn or a heap, of rupees, the rule will not 
apply ; but that if, with small aid from pater- 
nal property, separate and distinct proper- 
ties are acquired principally be labor of 
particular members of the family, then the 
rule will apply. 

eThe rule seems- to be well established, 
and the Counsel for respondents do not dis- 
pute if; but they point out that Ram Sun- 
kur and Ram Pershad were not the only 
working mé@mbefs of the family; that the 
evidence shows that Becharam, of plaintifs 
branch, wds also a lawyer at Midnapore, 
and mad money ; and that plaintiffs father 
hadgagricultural and commercial deulings. 
Thit is igso; and though it seems probable 
that the members of defendants branch of 


_ e Share of the earnings, still,’ 


eo" 
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the farflily‘may have contributed a greater 
' seeing ~ the line, 
` of defence taken ` by defendants, that they 
have failed to show in any’ satisfactory” way 
how mëch was contributed by. their ‘ances- 
tors, and how much by plaintiff’s ancestors, 
we do not think ¢hat the care. is ‘one’ in 
which, with so little information, we can 


award a double share to any members of 


the family. The E is dismissed with 
- costs, 


The ]1th September 1866 SR E 


Present: 3. 


The Hon'ble H. Vs: Bayley and Shumboo- 
nath Pundit, Judges. ` . * 


Case No. 1585 of 1866... 


Hindoo Law of Inheritance — Prog- 
nancy— Adoption. 


Special Appeal from a decision passed by 
the Principal Sudder Ameen of Fureed- 
°. pore, in Dacca, dated the 24th March 1866, 


affirming a decision passed by the Moon- | 
` siff of Bhaugah, dated the 20th Novém-. 


Ki 


ée? Ga 
H 
Bé 


EE 1865. K E - : an oe 


“Duidhina Dossee (one of the Defend dai o 
. Appellant, 


VETSUS 


b Resh Beharee Mojoomdar and others 
(Plaintiffs) Respondents. 


Bahon Mohinee Mohun Roy for Geet 


Baboos Kulee Mohun Doss and Bungshee-’ 


dhur Sein for EE i 
æ > 6 
According to Hindoo Law the right of inheritance is 


not suspended by pregnancy or, pü adoption, h 


Tue special appellant ` coñtengs that the 
Lower Courts have wrongly decided ‘against 
| ae aoe be: 





i f° Tyre ` RZA E 1 ir 
* Nore.—This is-not intended to disturb any. decjsion 
holding the necessity- of a suspension in Bengal, Ke ing 

the pregnancy 0 of the decéased’s Sister. ET 


= 
* 


KM t 
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im ‘that Ram Rottun did not léave a son, - 


and that Parus; -Monee, the daughter of Ram 
Rattun, | succeeded’. to, and held as heir, the 
property of -her father, without taking steps 
to procure the attendance of his ‘witness 
Bhugwan, and without allowing his’ pleader 
to examine Ram:Chunder Bagish, the priest 
of both the parties. It is further- pleaded 
that thé Lower Appellate Court should have 
allowéd the special appellant to retain the 
property for the adopted son whom she is 
authorized to°adopt, and who, on being 
adopted, would™-be entitled to sucteed asa 
nearer heir than tlie plaintiff. 


` The adopted son, if. he had: been än: Siet, 
ence at the time of the ‘death of, Ram Ruttan, 
or of his widow, or, of- his: ‘daughter; “would 
have 'besn the nearer; heir. DK. déceased 
Ram Ruttun than. thet plaintiffs but the 
Hindoo Law does not appear, to us to require 
that inheritance can be kept suspended either 
because the special appellant bad been left 
pregnant by her husband till she brings forth, 
or kept suspended till the defendant may 
adopt or ‘lose her right to adopt. by non- 
exertise of the night “for more than 12 years, 
because she may, as is argued here, hive 
obtained a power to adopt. ~ GC 

‘Tn. ome cases of pregnancy, the inherit. l 
ance reraains suspended, but not in a case 


like thig even if.the appellant: ‘had been left 


pregnant by her husband. 


` As to the first objection of the EE ap- 


7-f>pellant, he cúnnot show anything regarding 


the priest ; and as far as the other witness is 
concerned, the Court-of first instance refused 
to take out further steps, because it said 
that it had already attached the property of 
the.witness 4 months before, and the special 
appellant, instead of~following. this by an 
immediate application to t@ke further steps ` 
as regards the witness, allowed a long time 
to elapse, and then, just as the-case was s ready 
to be -heard, the, ‘application was ‘made by 
the special appellant to fine Ae said witness. 
The*Court of first instance ‘rightly refused 
this apflication ; 3 and the Lower Appellate 
Court does not, in such a case, err in law so 
as to affect the decision, on the merits, when 
it does not-notice:a complaint: of form 
against this proceeding - “of the first Court, 
though , the special ‘appellant took objection 
hoe it in-hig Trans of o appeal, 


, On the whole, then, we see no. reason, to 
Tene ang reject - the special appeal with 
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The Lith September 1866. 


Preseni : 


The Hon’ble H. V. Bayley and Shumboonath 
Pundit, Judges. 
Sale by Hindoo Widow—Suit by re- 
versioner—Cause of action. 
Case No. 1586 of 1866. e 
Special Appeal from a decision pasged by 
the Principal Sudder Ameen of Fureed- 
pore, in Dacca, dated the 22nd March 
1866, reversing a decision passed by the 
Moonsiff of Bhaugah, dated the 17th 
November 1865. ° 


Haradhun Nang (Plaintiff) Appellant, 
. versus 
Tiei Chunder Bose (Defendant) Respondent. 
Baboo Bungsheedhur -Sein for Appellant. 


Baboo Royesh Chunder Mitter for Re- 


spondent. 


"A reversioner cannot sue to dispossess a widow or 
a purchaser holding under her, though he is ewtitled to 
sue for a declaration that a sale by the widow is invalid 
against him on his proving that the sale was made 
ewithout legal necessity, 

In .such cases the cause of acti8n by the reversioner 
does not arise from the day of the sale asked to be set 
. aside, but from the time that he himself, by the subse- 
quent death of another intervenfhg party, becomes the 
reversioner to the husband of the widow. 
` ‘Tre special respondent takes objection to 
the decision of the Lower Appellate Court 
refusing to apply the Law of Limitatbon to the 
plaintiffs suit. 

The special senna contends that, in 
this case instituted by a reversioner to set 
aside a sale made by the aunt of the plaintiff 
to the special respondent in the year 1255, 
the limitation should count from the time 
of the sale (wide page 273, Volume II of 
Sutherland’s Weekly Reporter, Civil Rulings). 

The plaintiff, special appellant, is the son 
of the brother of the husband of the widow 
‘ bg a D 
who executed the kobalah in dispute ; and as 
the plaintiff’s uncle died leaving a daughter, 
the special appellant rightly contends that 
he ouly became a reversiofer after the death 
of this daughte and so his cause of agtion 
must arise to him, not from the dafe of the 
deed in dispute, but of his being entitled to 
sue as a reversioner on the death of the 
dayghter of his uncle. For the present, we 
hold that there is no limitation to the plaint- 
if’s claim, because he is in time from his 
cause of action ib be can sue during the 
life-time of the widow. 


The Lower Appellate Court has held. that 


the special appellant cannot sue during “the 
_ life-time of the widow. : { 


WEEKLY REPORTER. 


Rulings. ` "voa VI. 


The claim of the plaintiff is for *setiing 
aside the deed of sale, as, well as for reco~ , 
very of possession; and so far as this last 
relief is concerned, the special appellant 
undoubtedly has no right to dispossess” the 
widow, or the purchaser holding under her, 
during the life-time of the said widow. 

But as far as the right of the special 
appellant is confined to his obtaining a de- 
claration that the sale is invalid against him, 
on his establishing that the sale was made 
without the necessity recognised by the 
indoo. Law, we think (vide page 165 of the 
Special ‘Number of Sutherland’s Weekly Re- 
porte) that the plaintiff, special appeVant, 
is entitled to sue for only that specific relief. 

We accordingly remand the case to the 
Lower Appellate Court to try the case with 
reference to the above remarks. 


The llth September 1866. 
Present : 


The €fon’ble C. B. Trevor and G. Campbell, 
Judges. 


Right of way. 
Case No. 1098 of 1866. 


Special Appeal from a decision passed by 
the Second Principal Sudder Ameen ` of 
Hooghly, dated the 25th January 1866, 
affirming a decision passed by the Moon- 
stiff of Pundooah, dated the 19th august 

- 1865, 


- Sham Bagdee (one of the EE 
Appellant, 


VErSUS 


Fukeer Chand Bagdee (Plaintiff) and others 
(Defendants) Respondents. 


Baboo Womesh Chunder Banerjee for Ap- 
pellant. 


Buboo Mohenåro Lal Seal for Respondents. 


Whether in India or England, time and user create 
a right of easement over the property of others, A’s 
right of way over Be homestead is not affected by the 
fact of there being another pathway by which access to 
the main road may be obtained by A. 

e PLAINTIFF sues to have a wall of the 
defendant removed by which his right of 
way, whieh he has exercised immemorially, 
has been disturbed. 


The deféndattt pleads that the plaintiff 
had no‘such right as that claimed Je him ; 
that he ha$ been accustomed on sufferance 
to pass over his homestead, but this passing 
gives plaintiff no right, Moreover, plaintiff 
hada yight of way to the main road by 
another path. 


. sent instance, ‘the defendant cannot now, 


“in dispute. We réject the application with 


Mussamut Montorun and others (Defésidanis) 


- 
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1866]. Ciil `- ep WEEKLY REPORTER. Rulings. 223 


” b 



















The Lower Courts have both’ found hat) Property not -attachéd and not advertised for sale 
plaintiff has exercised the'right. claimed. by JEE, Ee e 
him from time immemorial; that defendant | debtor at, the time of attachment and advertisement 
cannot now interfere with- that rizht:; arid.:| alone pags by the sale in execution, 
that c&nsequently the wall must be removed. Ir i is necessary, for the proper considera- 

Defendant now appeals specially, urging tion of this case,.to state in detail the 
that a custom arising on sufferance in: this position and relation to each other ‘of ‘the 
country never by any length of time grows | several members of the family mixed up in 
into a right; that consequently the’ permis- 


this litigation. - 
sion or sufferance to pass over his,.defend-| Jeebun Singh had two sons, Abhiram and 
ant’s, homestead, can give plaintiff no right 


Anunt Narain., Abhiram had two sons, Heit 
of way such as is claimed in the: ‘present | Narain and - Oodit Narain: Oodit left a: 
case,—and this the more that there ? 18 ‘another | widow named Dilbas Koonwar. Heit Narain 
pathway by which access to the” ain ‘toad (pl&intiff) had two sons, Ram Onoogroho (an- 
ig ebtained from plaintiff's house. ` e 


other plaintiff ) and -Shéo-.Onoogroho: (the 
We cannot interfere with the finding -of| third plaintiff). - The: Jatter claims'to be ‘the 
the Lower Courts. Whether in India or 


adopted son of Anunt Singh,’ the ` nelo. of 
England, time and-user together create right 


“his father, So Neate 
of easement ovér.the property of. others ;| The Lower Appellate: “Court has found 
and as they have-created á right in the pre- 


against this adoption.: e? 

Heit Narain was 'indebted ihia g decree, 
and.his rights and interests in the propesty 
iù disgute held by the family as joint pro-' 
perty were sold in execution of that, decree, 
and purchased by the Special respondent. ` 

. By .Hindoo. Liaw, in the -estaté left. by 
Jeebun, Anunt would have had eight annas, 
and Heit Narai and Oodit N: arain ` “four : 
| aùnas each, ` 

The “special appellatite had sued - “for 
possession of the whole of the property, 
alleging that no sale of any rights of Heit 
Narain had takeneplace. l 

That there was a sale of Heit Na arain’s 
‘fights is now found as a fact, and as far as his 
own one-fourth share is concerned, the plaint- 
ifs (special appellants’ ).suit and appeal must 
therefore fail in special appeal, 

Now, itis also found as a fact below, that 
Oodit died; and ‘thus’ Heit Najyain succeeded 
him before. the ‘rights of the latter were 
attached and advertised for sale in execution. 
of the deeree.. This is Sufficient to bat 
the rights of thé plaintiff to the extent of 
the one-fourth share of" Oodit also. ‘It is 
also found that Anunt was. alive when ‘the 


however inconvenient the exercise of it may - 
be to him, put an end to it. The fact of 
there being a pathway in any .othere place 
does not, we think, touch the present matter 


costs. 


The lith, Sopteniber 1866. 
K i _ Present:- 


The Hon’ble H. V. Bayley and Shumboo- S 
l nath Pundit, Judges. ue 


Sale in execution. "si EK 
Case No. 1648 of 1908. 


Special Appeal: from. a decision passed by 
dlr. R. J: Richardson; Judge, of Behar, 
dated the 24th-April 1866%- modifying, a 
decision passed by the Principal Sudder 
Ameen of that District, dated the \2th 
June 1865. SR ; 


Ram Onoogr oho Singh and ala (Plaintifts. 


rights of Heit Narain were .advertised.: for 
APP gag Kë elt, but ‘that the former parson died : after- 
versi ° wards but þefore the sale in which the spe- 


cial respondents became.the purchasers of tha 
rights of Heit Narain. If. Anunt left no 
legal son, be: would be undoubtedly succed- 
od by Heit Narain. It is therefore clear 
that the.. only ‘question: remaining to be’ 
decided for the special appellant i is whether, 
under the.sale of Heit Narain’s rights and 
inferests: made under thé circumstances: 
noticed above, the’purchaser An that sale 
joquirda a right to, take EE only: to: 
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| Respondents. 


Baboo Kishen Sueca Mookherjes for 
Appellants, A v 
Baboos Onookool Chunder Mookérjee, Nil, 
Madhub, ‘Sew, Mohesh -Chunder Giow- 
dhry, aud. Khetturnath Bose for ate a 
ents. SE i Tr Par The an 
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the extent of the property held by Heit 
Narain when his rights were attached and 
advertised for sale, or- also of the, rights 
subsequently acquired by Heit Narain from 
the result of the death of Anunt. 

The Lower Appellate Court hag also de- 
creed these rights to the auction purchaser. 
. the special respondent argues that, he I% 
entitled to take also the rights acquired by 
Heit Narain by the death of Anunt, because 
they were already held by Heit Narain at 
the time of the sale; that, when a sale takes 
place of the rights and interests of a debtor, 
the position and property of the debtor sot 
the time of sale, but not at the time of at- 
_ tachment and advertisement, fix thd exact 
extent of the rights and interests which pass 
by the salajthaf, forinstance, if by the oper- 
ation.of law and-superior authority from the 
rights of a debtor, as they: stand at the time 
of the attachment and advertisemant before 
the sale, any portion is detached, the per- 
chaser can get only the quantity so reduced ; 
and thus if, by chance, the extent of the 
rights of the debtor advertised for sale be- 
dome anyhow increased before the sele, 
though subsequent to the attachment and ad- 
.vertisement, the purchaser is antitled to 
obtain these increased assets ; that both co- 
partners, while alive, held the joint property 
jointly, with the right of survivorship ; aud 
accordingly, on the death of one of the two 
joint shareholders, the enfire property be- 
comes the property of the surviving co-part- 
ner by that “right of survivorship,” and 
not by any right of izheritance. 

- We do not see that any case of reduction 
can be assumed in which Gred and specified 
rights of a debtor can be. first attached and 
advertised for sale, and in which afterwards 
those fixed rights in an} specified quantity of 
` property may be reduced before the 
sale. The two cases urged by the pleadars 
of the special respondent do not prove’ his 
ease for the illustration of such a reduc- 
tion. . 


$ : 

Now the rights of the only son left by a 
father may first be attached, and if efter- 
wards a posthumous son be bern To the 
father deceased, the attachment or advertise- 
ment in such a case can never be of the 
entire property, viz. the fixed and cetermined 
property of the said first son. The fact of the 
father having left n widow pregnant might, 
under the Hindoo Law, pperate as a bar to 
the extent of the rights of inheritance of the 
first son being fixed and determined. The 
first son’s right of inheritance in such a case 
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till the result of the pregnancy is kiown. 
Upon this event taking place, the extent of 
the first son’s right becomes fixed and deter- 
mined ; ant if this happens defore the salg, 
the fact will not become any legal arg&meut 
in support of the contention raised by the 
special respondent. 

As to the reduction of the extent of the 
rights of a debtor advertised for sale by a 
subsequent decree of a Court of Justice passed 
before the sale, we find that in this case also 
there is noquestion of reduction, What could 
in’such a case be advertised to be sold would 
be the eXtent of the rights liable to be de- 
termingd end fixed after the determinationeof 
the Jaw-suit pending at the time of the ori- 
ginaleattachment and advertisement under 
which these processes- took place, and not 
the entire- property. The decree simply 
determines that, after and before the attach- 
ment and the advertisement, the debtor had 
no more rights than what are left to him 
after the decree. 

Ever if it be possible to assume any case 
of reduction, it will -not follow as a matter 
of course that, because in such a case the 
purchaser will get only the quantity so re- 
duced, that increase to the property, as it 
stood when advertised for sale, should go to 
the purchaser in execution of a decree. If 


is only that which is attached and advertised | 


which passes. ° 


- The legality of s sale (in execution) of the ` 


rights and interests in a joint property held 


by a debtor who may be a member of a joint- 
family, can be assumed only on the considera- - 


tion that the debtor whose rights are sold 
had a right with his co-parceners to hold 
some separate or specific share in the joint 
property as recognised amongst themselves. 
Whether one joint shareholder succeeds 


„another under the old designation of “ heir,” 


or gets possession of the rights held by the 
deceased under the novel term of “ theright 
of survivorship,” it cannot be denied that, in 
a case like thé present, the rights of a joint 
co-parcener who may be the debtor, as held 
at the time of the advertisement, are quite 
different from the additional interests subse- 
quently acquired by him (owing to the death 


of his ed-partner), though the latter property , 


may be held along with the former rights 
at the time of sale, 

"In short, having now answered in detail the 
ingenious but not correct arguments of the 


special respondent’s Counsel, we state it as- 
our cigar opinion that property not attached . 


and not advertised for sale cannot be sold in 


may be considered as remaining suspended execution of a decree ; and it follows from 


t. 
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this that the quantity and the nature of rights 
und interests existing in the debtor at the 
time of advertisement and attachment can 
aldne pass by the sale in execution. 

We may add that the special respondent’s 
pleader cannot show any precedent in sup- 
port of his arguments. 

We may further notice that, if the priu- 
ciple contended for by the special respondent 
is allowed in this case, it is clear it must 
necessarily be extended to a ease in which, 
after the attachment and advertisement of 
the rights of a debtor as existing at the time, 
the debtor may have, by purchase or gift, 
another share in the property the rights of 
the debtor in which are advertised for sale. 

If it be said that a purchase or a gift, being 
different kinds of rights from the right 
under which the other attached property 
was held by the debtor, and so the right of 
the purchaser in execution, will not extend 
to the share subsequently obtained either by 
purchase or gift, the result would be thgt, in 
a sale in execution in such cases, all hinds 
of interests held by the debtor under differ- 
ent rights, existing in him at the time of 
sale in the property advertised to be sold, do 
not pass to the purchaser, but only the spe- 
cial interests and rights existing ‘in the 
debtor at the time of attachment and adver- 
tisement, 

Now, if there is to be a distinction in the 
different interests held by the special re- 
spondent under separate rights under which 
different portions of property may be held by- 
a debtor, why should not that distinction be 
held to operate in all cases alike, and there- 
fore in the present? It cannot easily be 
denied that the interests held by Heit Narain 
before the death of Anunt, were quite 
different from the rights and interests which 
the debtor acquired after the death of 
Anunt, ° 

If this difference is not to be respected in 
this case, because both the portions are to be 
considered as held under one class of rights, 
why should it not be said that the purchaser 
acquired the right to succeed also to any 
other share which, after ‘the sale, might in 
auy form come to the debtor, owing tp the 


„death of any other co-parcener, if he has any 


other whom he may succeed to survive? 
" We accordingly agree with the special 


appellant that the Lower AppellateWourt was | 


not right in dismissing the suit of the special 
appellant to the extent of the 8 annas obtain- 
ed by Heit Narain through Anunt SinghD 


We ‘see that, as regards Sheo Onoogroho 
Singh, plaintiff, the Lower Appellate Court 
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has decided that he has failed to prove that 
he is (as he alleges himself to be) the 
adopted Son of Anunt. If he had succeeded 
in proving that he was the legal heir of 
Anunt, the contention noticed above would 
not arise. The facts as found in the case by 
the Courts below, do not prevent the claim 
of this plaintiff being tried together with th'a 
claims* of the other two plaintiffs, becanse 
the said plaintiff, like his brother, is, ag mem- 
ber of the joint family, entitled to succeed 
his natural father Heit Narain. = + 

We accordingly reverse, with costs, tha 
decree of the Lower Appellate Court; and in 
modificatjon of the decree passed by the first 
Court, we decree with proportionate costs 
the claim of the special appellant to the ex- 
tent of 8 annas out of the gatie property 
claimed. , 

The costs of the appeal to this. Court are 
to be given to the special appeflant only to 
the extent of the half-share of the stant» 
fees ob, the petition, —the special respondent 
not being entitled, in our view, to recover any 
costs from the special appellant. K 

? e 
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The 12th September 1866. 


Present: 


The Hongble Sir Barnes Peacock, Kt., Chief 
Justice, and. tha Hon’ble C. B. Trevor, 
G. Loch, L. S. Jackson, and A. G. Mac- 
pherson, Judges. 


Mortgage—Conditional Tender. 
Case No. 153 of 1866. 


Special Appeal from a decision passed 
su Baboo Govind Chundes Chowdry, 
Principal Sudder Ameen of Beerbhoom, 
dated the 31st October 1865, affirming o 
decision passed by Baboo Bhooputty 
Roy, Moonsiff of that District, dated the 
23rd March 1865. 


Abdoor Ruhman Defendant) Appellant, 


e versus % 


Kisto IA Ghose (Plaintiff) Respondent. 


Mr, C. Gregory and Baboo Kishen Kishore 
Ghose for Appellant. 


Bahoos Dwarkanath Mitter and Sreenath- 
Doss tor Respondent. 


If a mortgagor deposits money in Court without 
placing any actual restrictiok on its being paid over to 
ihe mortgagee, but with express notice that the mort- 
gagor,denios the existence of any mortgage and intends 
to sue to recover back the momey so deposited,—Herp 
that, this ia,not such a deposit, within the meaning of 
Reg@lationus I. 1798 and XVII, 1806, as will save the 
right of redemption. ‘ 


B 


_ 1858, p. 8). 
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This case was referred to a Full Bench 
by Seton-Karr and Macpherson, J. Jo under 
the following orders :— 


Macpherson, J.—As it appears that the 
money due under the mortgage was paid into 
Court within a year from the date of issue 
of the notice of foreclosure, I think there is 
no doubt that the deposit was “made- in 
time (see §. D. A Rep. 1854, p. 281; 


The only other question is, 
deposit ‘was made in such a manner as-to 
preserve the right of redemption. The appel- 
lant contends that it was ; the mortgagee, 
that it was not. The money wase paid into 
Court without any actual restriction being 
placed Opits being paid to the mortgagee. 
But, in his p8tition to the Court on making 
the deposit, the mortgagor used words to the 
following effect :— 

“ I have shown the mortgage to be false 
‘Pond fraudulent, and to set aside that false 
“ kobalah, and to get the money Dach, I 
‘t will hereafter institute a regular suit.” 

The Lower Appellate Court has held this 
deposit to be bad, on account of the mort- 
gagor having given this notice of his inten- 
tion to bring a regular suft, to set aside the 
kobalah, and to get the money back ; and in 
so holding, the Giri has, as it appears to 
me, strictly followed the ruling of the Privy 
Council im the case of Prannath Rey Chow- 
dhry versus Rookea Begtm, 7 Moore’s Privy 
Council Cases, 352. The appellant, how- 
ever, relies on the case of Hethan Singh 
versus Lokraj Singh, 3 Weekly Reporter, 
184, in which a Divisional Court subsequent- 
ly held that a deposit made under similar 
circumstances was good, and saved the right 
to redeem,—*the ruling of the Privy Countil 
in Prannath Roy Chowdhry’s g case being 
declared to havg been with reference only to 
the special circumstances connected with the 
position of the person by whom the deposit 
was made, and not to have laid down any 
general rule to be acceptetl and acted on by 
this Court. a 

While I should certainly, but fg’ the case 
of Prannath Roy Chowdhry, huve been pre- 
pared to agree with the Divisional Court in 
eqnsidering such a deposit to be sufficient, 
as being in fact unconditional, is appears to 
me that, in Prannath Roy’s case, the Privy 
Council. have expeessly ruled to the contrary, 


" and that this Court ie bound to follow that 


ruling. Reading the judgment of thele 

Lordships of the "Pri ivy Council with utmost 

care, I am unable to see thatit gurned, on 

the special position-of the person who nfide 
i ' ` 
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beet 
the deposit. His position is treated as a 
further and distinct reason why the mort- % 
gagee was not bound to accept the money 
which had been deposited ; but, quife -inde- 
pendently of this, their Lordsbips seem to 
me to decide that the deposit was bad on 
account of the expressed intention to sue to 
‘recover back the money tendered, which 
could not reasonably be regarded as idle 
"` words. There is, I think, a direct conflict 


whether the between the decision of the Privy Council. 


end the subsequent decision of this Court in 

Hethan,Singh’s case. J therefore am of opi- 
nion that this case should be referred to a 
Full” Bench on the question whether the 
deposit was, or was not, such as to save the 
right of redemption. 

Seton-Karr, J.—The facts out of which 
this appeal ar isesi are as follows :— 

The plaintiff, ‘who is mortgagee of a cer- "` 
tain property, sued the mor tgagor, Mumtaz 
Hessein, to obtain possession of the same 
under notice of foreclosure. The special 
appellant, who intervened, was made a de- 
fendant, as he claimed the property, partly 
under a sale, and partly under a mortgage 
from the original defendant subsequent to the 
first mortgage to the plaintif. The main 
cénteution was, on the appellant’s part, that 
the plaintiff should have taken the money, 
which, on notice of foreclosure, was duly 
deposited by Mumtaz Hossein, and that, not 
having done so, the pains had lost his 

rights altogether. 

Both Courts decided the case against the 
special appellant, holding, apparently, that 
the deposit by Mumtaz Hossein was clogged 
with an allegation or protest which rendered 
it no tender or deposit at all. 

In. appeal the case has been fully argued 
on the jaw point as to the sufficiency and 
legality of the tender. A question was also 
raised as to the date when the money was 
tendered, and as to whether the tender was 
within the year of grace. It is clear to me, 
however, that the date of notice must be 
taken to be, not that of the Judge’s per- 
waunah to the Nazir, but that of the actual 

ssue of the noticé. This was on the 18th of 
Augyst 1862. The money paid to save the 
equity of redemption was deposited on the 

lich of August 1863, or two days within 
oe year. *The pleader for the respondent 
gives up,this point, and confines himself 
to the other aud the main contention. 


The tender of the money was, if appears, 
mde with a condition to the following 
effect’: I have shown the mortgage to be 
false and fraudulent, and to set „asido that 
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false kobalah, aad to get the money back, I 


will hereafter institute a regular suit.” --. 


` the propariy wás denied, and was nob: “nade. 


The pleader for the special appellant con- 
tends that the above expressions do hot nul- 
lify the*tender, and he relies on a judgment 
of a Divisional Bench (Justices Steer and 
Phear), reported at page 184, Civil Rulings, 
Vol, III of the Weekly Reporter, in support 
of this view, that the money might and 
ought to have been taken away. 

The respondents; on the other hand, rely 
on the judgment of the Privy Council in 
Pranmnath Chowdhry dersus Ramrittun 
Roy, reported‘at Vol. VII of Moofe’s’ Re- 
poris, page 352, as well as in Sudden De- 
wanny Adawlut Reports for 1848, page 897, 
Roscoe’s Digest of Nisi Prius, p. 483, and 
on the alleged intent and scope of the law as 
ta mortgages, and- as. to the meaning of ten- 
ders to stay or défeat foreclosure. It is 
urged by Baboo Dwarkanath Mittet that 
the tender, in order to be accepted, must be 
unconditional, and not clogged with any 
threat such as this was; and that the itten- 
tion of their Lordships, i in the Privy Coun- 
cil judgment quoted, was clearly that such 
tenders, threatening a re-commencement of 
litigation, were not legal and. valid; and 
were not in conformity to the law, Te 
_ It is urged against this, that, in the case 
before the Privy Council, there weré some 
peculiar circumstances in the litigation. In 
that case the very title of Raihruttun, the 
opponent of-Prannath Chowdhry, to redeem 


out. 
- In the suit before us, the money,. E 


remaining some months in deposit, was with- 


drawn, but no suit was ever brought to 
annul the mortgage. 

After much careful consideration and dis- 
cussion of the question .with .my learaed 
colleague, I have arrived at fhe same con- 
clusion as he has, viz. that this is precisely 
a case which ought to be referred to a Full 
Bench. 


I would put the point thus :— 

Is not the ruling of the Privy Counq]l 
a general ruling, applicable to all cases ? 
Does it not say that a deposit clogged with 
a condition like this, is no deposit within the 
meaning of the law, and eis ngt the -High 
Court bound to follow this ruling? .. 


The judgment of the Full Bench was 
s delivered by— e 


` 
- Peacock, .C.F.—The, question ‘submi ted 
for the opinion of a Full Bénch. is whe 


THE Ke 


REPORTER. ' Rulings. 227 


to be the mortgagor of certain property was, 
or was. not, a sufficient tender to prevent 
foreclosure. e 

The money was paid into Court without 
any actual restriction being placed on its 
being paid over to the-alleged mortgagee ; 
but the payment was made with a notice in 
wofds to the following effect :-— 

“I have-shown the- mortgage to be false 

“and fraudulent, and, to set asile the ko- 
“balah and to get back the money, T shall 
“hereafter institute a regular suit.” 

It appears to me.that both Regulations I 
of 1798 and ‘XVII of 1806 contemplate 
eases in which the relationship of mortgagor 
and mortgagee is undisputéd,’ and that Sec- 
tion 7 of the latter Regulation was not in- 
tended: to-apply to a:dasecin ivhichan alleged 
mortgagor makes, under’ protest, a ‘tender of 
money claimed upon: 4 mortgage which he 
disputes upon the ground thatethe deed is 
false and fraudulent, with notice that he 
intends to institute a. suit to set aside the 
deed, and to recover- back the money ten- 
dered or paid into Court, if accepted by the 
persoa claiming.gs mortgages, ` S 

But whatever might “be our own view, of 
this case if it were rgs. integra, it appears 
to me that we are bound: by. the ruling of thë 
Privy Council in the case of Prannath Chow- 
dhry vs. Ramruttun Roy, reported at page 
323, 7 Moore’s Indian” Appeals., In that 
case, twf reasons were given why the pay- 
ment into Court was not sufficient. Lord 
Kingsdown in delivering judgment says at 
page 358: “The i remaining objection relates 
“ to the. "payment into Court, in the nature 
“ of a tender which was made by the defend- 
“ant Ramruttun Roy. Ramruttun Roy 
«directed the money to be paid out to the 
ec appellant, but, at the*same tithe, in his pe- 
" tition.to the Court, he disputed the vali- 
“ dity of the appellant’s title to foreclosure, 
“ and expressed an intention, amounting to 
“a notice, to sue the appdilant to recover 
“ back the very money which he was og 
“ dering. 


“The meaning of the dftection that the 
D money*may, be ‘paid into Court’ clearly is, 


"7 that the mortgagor may have adequate 


and lasting - evidence of that which is put 
“ in “place of ‘tender, and the nmiortgagee 
“the security and advantage’ of a deposit 
“ in-acknowledgmenteof the title, The mort- 
cages would have little., inducement to 


take the money, waiving his lien-by its 


“ agceptance, if litigation on the very same 
“ subject were to re-commence upon the ac- 


the payment, into Court by a ree alleged ae jeptance of the money ; and though mere 


A 
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“words, in the form of a protest, which mey 
“ accompany a tender, will not defeat, where 
“they van reasonably be regarded as idle 
“ words, their Lordships think that the pro- 
“ ceedings of Ramruttun Roy with respect 
“t to the mortgagee’s title to foreclosure, for- 
‘* bid such an interpretation of his language 
‘F and his act.” S S 

Ji is true that his Lordship wont on to 
say that, independently of the objection to 
the payment, another and a graver reason 
(which he afterwards explained) existed for 
holding it not to be such a payment as the 
Regulations contemplated. But it is clear 
that the foreclosure was upheld for both the 
reasons given by the Lords of the’ Judicial 
Committee. . 

It waseurged that, as two reasons were 
given, and one of them was said to be graver 


than the other, the graver one must be treat- | 
ed as the grounds of the judgment, and the | 


When two | *. . - 
See ejected from the land as having no title, to 


' pull down those buildings and remove the 
i materials. 
| that he has no such right, 


weaker one as an obiter dictum. 
reasons are given for a decision, we cannot 
say that one is obiter any more than the 
other. They were both directly to the point, 
Sand were the reasons upon, which the judg- 
ment was given. 
The case will go back to the Division 
Bench which referred it, with this expression 
of our opinion, : 8 
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The 12th September 1866, 


Present: 


The Hon’ble Sir Barnes Peacock, Kt., Chief 
Justice, and the Howble H. V. Bayley, 
J. P. Norman, Shumboonath Pundit, and 
G. Campbell, Judges. S 


Ejectment — Buildings erected bona 
fide on lands of another. 


Case No. 108 of 1865. 


Application for review of judgment passed 
by Bayley amd Macpherson, J. Ja on 
26th Junuary 1865, in Special, Appeal 
No. 2500 of 1864, $ 


Thakoor Chunder Poramanick and others 
(Defendaxts) Petitioners, 


versus 


Ramdhone Bhuttdcharjee (Plaintiff) 
Opposite party. 


Mr, W. A. Montriou and Béboo, Bama- 
churn Banerjee for Petitioner. 
R 
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Baboos Kally Prosonno Dutt, Tarucknath 
Sen, and Romanath Bose for Opposite 


party. S 


Buildings and other such improvements mage on land 
in the Mofussil do not, by the mere accident of their 
attachment to the soil, become the property of the owner 
of the soil. Ifhe who makes the improvement is not a 
mere trespasser, but is in possession under any bond fide 


title or claim of title, he is entitled either to remove the- 


materials or to obtain compensation for the value of the 
building, at the option of the owner. 


This case was referred toa Full Bench 
dp Bayley and Macpherson, J. J., under the 
following order :— ` 


Referring order.—THERE is a conflict 
between our decision and the decision of an- 
other Division Court on this point, in re- 
spect of which the above order was passed, 
the question involved being whether a person 
who, being in possession of land as proprie- 
tor, erects pucka@ buildings (of brick, Soe) 
thereon, hasa right, on being subsequently 


In the present case, we decided 
Since we so 
decided, it appears that another Division 
Bench (consisting of Trevor and Campbell, 
J. J.) have, in the case of Gobind Porama- 
nick vs. Gooroo churn Dutt, 3 Weekly Re- 
porter 71, decided to the contrary effect. We 
therefore refer the question for decision by 
a Full Bench. 

The notice calling on the other side to 


shew cause before us on this occasion has . 


not been duly served. This has arisen from 
a mistake on the part of the pleader em- 
ployed, and we direct that a fresh notice 
be issued, calling upon the parties to shew 
‘eause before a Full Bench. ` ` 

Judgment of the Full Bench.—The plaint- 
if is the heireof one Manick Chunder, whose 
widow Bhobosoondery sold a portion of her 
husband’s estate to one Gungadhur, from 
whom the defendant purchased. After the 
death-of Bhobosoondery, the plaintiff sued 
the defendant, alleging that the sale to Gun- 
gadhur was void as having been improperly 
made by the widow,—the alleged object of 
the sale being to pay for the skrad of Manick 
Chunder’s mother. The plaintiff got a decree, 
and the question on this reference is whether 
he is entitled te certain buildings erected 
on the land by the defendant during the life- 
time of Bh@bosoondery, or whether the de- 
fendant should be sllowed to remove them. 

We have not been able to findin the laws 
or distoms of this country any traces of the 
existerfee of an absolute rule of law that 
whatever is affixed or built on the soil þe- 
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` comes a part of it, and is subjected to the same 


rights of property-as the soil itself. 


Looking to the ancient - Hindoo Law, ` we 
find itjaid down that “ he who dwells in a 
“house which he built: on the ground of 
“ another man, and for which he pays rent, 


“shall take with him, when he leaves it, 


“í the thatch, the wood, and the bricks, But 
“if he live, without paying rent, on the 
‘t around of another without the. owner’s 
“assent, he shall: by no means, when he 
“ quits it, take sway the thatch..and thg 
““timber.”’- (Nareda, Colebrooke’s” “Digest, 


Book 3, Chapter 2, para. 99, Volume; 2, page 


398. Edition of 1798). 


Looking at the Mahomedan Law, we gra 
in the Hedaya (Hamilton’s Translation, Vol. 
3, page 325) it is--said, “If a person hire 
“ unoccupied land for the purpose of build- 
‘ting or planting, it is lawful,* since these 
“ are purposes to which land is applied. After- 
‘wards, however, upon the term of the 
t lease expiring, it is incumbent on the Jessee 
“to remove the buildings or trees, and to 
“restore the land to the lessor in such a 
“state as may leave him no claim upon it, So, 
“# * * Tt-1s incumbent on the lessee to remove 
“ his trees or houses from the land, unless the 
“ proprietor of the soil agrees to pay him an 
“ equivalent, in which case the right of pro- 
“ perty in them devolves to him (still, how- 
“ever, this cannot- be without ‘the consent. 


‘of the owner of the bouge or trees, except 


“ where the land is liable to sustain an inj ury 
“ from the removal, in which case, the _pro- 
er prietor of the land is at liberty to give “an 
* equivalent, and appropriate the trees or 
‘houses without the lessee’s consent), or 
“unless the proprietor of the land assents to 
“the trees or houses remaining there, in 
“which. case they continue te appertain to 
« the lessee, and the land to the landlord, 
“ &o.” - (See also Ibid, page 284). 


In the case. of Khoderam: Sherma vs. 
Trilochun, 1 Select Reports, p. 35, we find 
it laid down that, “if a member of a joint 
“ Hindoo family build. a brick house on 
“ ancestral land with separate funds of his 


"rr own, such house would not be a property 


«in which shares might be claimed by his 
« ¢o-parceners. Co-parceners in the land 
“ would only have a claim ôn him for other 
“similar land equal to their, respective 
“shares.” That the maxim gui"quid plan- 
tatur solo toto cedit does not apply in such 


* Apparently meaning though no menton ig mado in 
the contract; the use tobe made of the land, 


‘cages, Was recognized by the late Sudder 


Court in the~case?of Jankee Sing versus 
Burhoorge Singh, S. D. A. Rep. 28th 
August 1856, p. 761. 


That was a. sait Bar the demolition of 
buildings ‘erected, on joint property by a 
member of a joint Hindoo family without 
the congent of his co-sharers, 


In -the S. D. A. Rep. 1858, p. 1517, 21st 
September ; Sudder Dewanny Adawlut, 
N. W. P., 25th“November 1868, p 418; 
and § Weekly. Reporter, p. 108, are similar 
cases.* They shew.at least that ‘the English 
rule above alluded to noe not t provail i in this 
country.” 


By Act XI of 1958 the Legislature made 
provisioh, for mitigating thg- rige. ol, (he 
English Law on this subject; by securing to 
persons holding bona. fide, under defective 
titles; the value of improvements made by 
them in cases to which. English law is appli- 
cable, , But by Section 3 it was enacted that 
nothing in that Act should extend to any case 
in which English Law was-not applicable. . 

A&cording to the Civil Law, if a person, 
building on the land of another, used ‘his 
own materials not knowing that the land ` 
was not his own when the building “was 
destroyed, he could reclaim the materials, 
or, if he’ was in possession of the building, 
could refuse to deliver it to the owner unless 


‘he was indemnified*for his expenses, at least - 


so far as they:had been incurred profitably 
to the owner of the soil. (See Justinian’s 
Institutes by Sanders, Book 2. Tit. 1. para. 
30). 

We think it clear that, according to the 
usages and customs of this country, build- 
ings and other such improvenfents made on 
land do not, by the mere accident of their 
attachment to the soil, beqome the property 
of the owner of the, soil ; and we‘think it 
should be laid down as a general rule that, 
if he who makes. the, improvement is not a 
mere trespasser, But isin possession -under 
anysbond fide title or clatm of title, he is 
entitledseither to remove the materials, ree 
storing the Mnd to the state in which it was 
before the improvement was made, or to 
obtain compensation for tbe value of the 
building if it is “allowed to remain for the 
benefit of the owner of the soil,—the optión 
of taking to the building, or allowing the 
E a ee 


* We are not prepared to accept as law the rule laid 
down in these cases, that every co-proprietor has a right 
of veto to forbid anything ‘being done to the common 
SE without his consent. 
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removal of the material, remaining with the 
owner of the land in those cases in which 
the building is not.taken down, by the 
_ builder during the continuance cf any estate 
he may possess. 

With these observations, we remand the 
case to the Division Court which will pass 
such orders as may be necessary on the te- 
view. 


KL 


The 12th September 1866. 
Present: 


The Hon’ble J. P; Norman and G. Campbell, 
Judges. i 


Af esne Profits—Execution of decree 
against Gwevernment and a Farmer. 


Case No, 1078 of 1866. 


Special Appeal from a decision passed by 
the Judge of Rungpore, dated the .29th 
| January 1866, modifying a decision 
‘ passed by the Sudder Ameen of Bograh, 
e dated the 30th June 1864. | 


The Collector of Bograh® on behalf of 
Government (one of the Defendants) 
Appellant, ° 

VETSUS 


Shama Shunkur -Mojoomdar and others 
, (Plaintiffs) and others (Defendagts) e: 
spondents. e 


Baboos Kishen Kishore Ghose and Juggo- 
danund Mookerjee for Appellant. 


Baboos Dwarkanath Mitter and Kishen 
l Dyal Roy for Respondents. 
` Where the Government and a farmer ware both jointly 
liable for mesne profits as joint wrong-doers, it was order- 
ed that they shoukl, in the first instance, be severall?- 
charged with the amount of mesne profits which each 
had realized. 
` Tue plaintiff has recovered a judgment for 
possession with mesne profits, against the’ 
Government and a farmer. The Govern- 
ment and the farmer appear,to be liable for 
the mesne profits, the Governmant having 
granted a lease tô the farmer under ewlfich 
rents have been realized. ZE 
We are of opinion that both parties are 

jointly liable to the plaintiff for the entire 
amount of the mesne profits realized from the 
land. They are joint wrong-doers, and are 
therefore both jointly liable. Bat, according 
to the prevailing ruling of this Court, we 


think that, in the first ihstance, Government | 


- anà the farmer should be severally charged 
with the amounts which each.may have 
received. We think that we ought f folloy | 
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the order passed in Regular Appeal No. 207° 


of 1865, which was decided by Mr. Justice 
Trevor and Mr. Justice Campbell on the 4th 
of Januaty 1866. e 

An order in this form leaves it Spen to 
the parties to contest their. several respon- 
sibilities. If there were an order simply 
making the Government and the farmer 
jointly liable, if the Government were chiefly 
in fault, the farmer might have a remedy 
over against the Government under the con- 
tract contained in the lease, But ifthe farmer 
were chiefly in fault, the Government 
would probable have no remedy over against 
the farmer, there being oo contribution as 
between wrong-doers. The order will be 
tha the Government and the farmer are both 
jointly liable to the plaintiff, who will, 
in the first instance, recover from Gov- 
ernment whatever profits the Government 
has realized from the lands; and, in the 
second instance, from the farmer whatever 
proiits the farmer has realized. 

Pl#intiff will get all his costs of the 
appeal from the appellant ; the appellant and 
respondent defendant will respectively bear 
their own costs, 





© 


The 12th September 1866. i 


Present: 


Norman and G. Campbell, 


The Hon’ble J. P. 
: Judges. 


Sale — Rights of purchaser — Mort- 
zage — Notice of Foreclosure (to 
purchaser of Mortgagor’s equity of: 
redemption). i 


Case No. 30 of 1866. 


Special Appeal from a decision passed by 
the Judge of Midnapore, dated the 18th 
September 1865, affirming a decision. 
passed by the Sudder Ameen of that. 
District, dated the 12th July 1865. 


Bissonath Singh (Plaintiff) Appellant, 
€ = * versus 


Brojonath boss and others (Defendants) 
S Respondents. 


Babs Nubo Kishen Mookerjee and Luckhee f 
Churn Bose for Appellant. 


* 
* 


è 
@ 
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Baboos Romesh Chunder Mitter and Huree 
Narain Roy for Respondents. 

Nothing subsequently done or suffered by a vendor 
can gffect the rights acquired by the purch#Sser at ‚the 
time, of the sale. 

` In what cases notice of foreclosure should be’ given 
to the purchaser of a mortgagor's equity of redemption. 
_ Tuns is a suit for the redemption of 12 
annas of Talook Bunkattee by payment of 
the amount due on the mortgage. 

The plaintif- Bissonath purchased the 
talook of one Raj Chunder Roy onthe dth 
of September 1859. 
` In March 1858, Raj Chunder Dad bór- 
rowed 200 rupees from one Chundrabuttee 
on a bond pledging this property. Of the 
2nd of April 1860, the defendants, the heirs 
of Chundrabuttee, aued Raj Chunder for.*the 
money due on the hond, They obtained a 
decree, and In execution the talook was 
sold o them. 

Bissonath sued to set aside the mortgage 
bond and this sale on the ground of fraud ; 
but failing to prove that the mortgage was 
collusive, his suit was dismissed. ° Ha 
now sues to ‘redeem on payment of the 
amount due ou the mortgage. His suit has 


been dismissed by the Lower Appellate Court | 


on the ground that this remedy is not now left 
to his vendors; and as they could not Set 
aside the sale in execution, so neither can 
the plaintiff do so. ` 


The plaintiff appeals, It is clear that the 


rights acquired by the plaintiff by his pur- |: 


chase were those which his vendor Raj 
Chunder possessed at the date of the sale-to 
him, viz. in November 1859. -Nothing‘‘sub- 
sequently done or suffered by Raj Chander 
could affect the rights he theu acquired... By 
the sale in execution of the decree, which 
was an ordinary money decree in a Civil suit 
against Raj Chunder, the rights and interest 
of Raj Ohunder were sold. But as Baj 
Chunder had ceased to hav& any interest; 
nothing passed by that sale to the mortgagee 
who was the purchaser. 

. The right of the plaintiff to redeem ac- 
quired by his purchase in 1859 was not 
affected by it in any way, and no foreclosure 
had taken place. The decision of the Cifil 
Court must therefore be reversed, and it 
must be declared that the plaintiff is entitled 
to a decree ; that, on payment of the amount 
due for pr incipal ‘and interest oh the mort- 
gage debt, he is entitled to echt We of the 
property in dispute. - 

. We desire to observe that, even ifthe hens | 
of Chundrabuttee had sued to foreclo or 
to establish their lien on the lands, it is 
clear that no .step which they could have 
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EEN against: “Ray -Chunder SS would 
have had the effect: of barring the present 
plaintiff. as a purchaser of the rights of the 
mortgagor, (See S. D.A. Rep. 1853, 
p. 859 ; ind the judgment of Phear, J., 3 
Weekly Reporter, 230). They could not con- 
clude and bar bim without giving him an 
opportupity of asserting and protecting hjs 
rights, ‘The general principles applicable 
to “the subject will be found ‘in Story on 


Equity. Pleading, Section 193, and SE 1, 


page 213. 

We do not: mhean to suggest that,” in. fore- 
closure proceedings, and suits to establish 
the lien of a mortgagee -and to bring the 
property*to sale in satisfaction of the mort- 
gage, which are somewhat i in- the nature. of 
iy cases neces- 
sary to, serve subsequent’ iñcuhbrancers; not 
in ‘actual possession of the property, . with 
notice, or to make them parties. But we 


‘are disposed to think that, in some of 


the cages which have come before this 
Court and the late Sudder Court, sufficient 
consideration may not have been given to 
thein rights. 

“The piaig will get his costs in all thé 
Courts. : 


aL 





‘The 13th September 1866. 


Si Present; ; 
The Hon’ble J. P. Norman and G. Campbell, 
Judges. l 


Witnesses (Attendance and examina- 
tion of). . 


- Case No, 1161 of 186. 


Special Appeal from a decision passed by 
the Judge of Rajshah, ye, dated, the 20th 
February 1866, affirming a decision. 
passed by the Principal Sudder Ameen 
of that District, “dated the 2nd August 
1865. 2" 


Morno Moyee Débee and E SE 


~ "` Appellants f 
S VETSUS- 

Bheem Coomar Chowdhry (Defendant), 

Respondent: 
Baboo Nubo Kishen Möokerjee for” 

Appellants. S 

Baboo Issur Chunder Chuckerbutty for 
Resptndent.. 


, It is not the business. of a Court to determine Ge 
witheases shall be examined. - , The parties must select 
their own jvith'sses and call upon the Court to examine 
kv of them as they may offer for examination; and 


~ 
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itis their own fault if they do not take the necessary 
steps to have the witnesses examined or to compel 
them to be present for examination at the proper time. 

THERE are no grounds whatever for this 
special appeal. The appellant objected be- 
fore the Judge that the first Court did not 
take the deposition of his remaining wit- 
nesses. Before this Court, he objects that 
the Lower Court committed an errdr in not 
issuing processes under Section 159 df Act 

FIII of 1859. . 

Firstly, thé appellant is not in a position 
to show ‘us that he took the necessary steps 
‘or requested the Court to issue such pro- 
cesses as he speaks of here in his appeal 
before us. i e 

_ Secondly, he did not point out to the 
Judge that the first Court either reftised to 
examinéanye Witness tendered to it, or to 
issue process against any recusaut witness, 
nor did he in fact point out any error com- 
mitted by the first Court; it being quite 
ednsistent with his grounds of appeal fo the 
Judge, and being indeed the real nreaning 
of his grounds of appeal, that the witnesses 
geferred to were not present in Court or in 
attendance at the time when they could 

have been examined. 

` Now, it is not the busiitess of the Court 
to determine what witnesses shall be exa- 
mined ; the parties must select their own 
witnesses and call upon the Court to exa- 
mine such of them as they may offerdor exa- 
mination. If they do not*take the necessary 
steps to have the witnesses examined, or 
to compel them to be present for examina- 
tion at the proper time, if is not the fault 
of the Court. If it had beer shown that 
the first Court had refused to examine a 
witness who was present and tendered for 
examination, # would have been a different 
matter. We dismiss this appeal with costs 
and interest. 





‘The 13th September 1866. 
Present :* 


The Hon’ble F. B. Kemp and W. 


Markby, 
Judges. e l 


. Evidence — Judgments in former 


, suits, 
` "Gasen No. 1194and 1195 of 1866. 


Special Appeals from a decision passed by 
Mr. C. E. Laned, Judge of Backergunge, 
dated the 20th Janury 1866, reversing 
a decision passed by Mr. H. S. Thompsop, 
Principal Sudder Ameen of that District, 
dated the 14th June 1865. S 


ee 
Doorga Doss Roy Chowdry (one of the 
Defendants) Appellant, 


. VETSUS 


Nurendro Coomar Dutt Chowdhry and others 
(Plaintiffs) Respondents. 


Baboos Kalee Mohun Doss and Pearee Lal 
- Roy for Appellant. 


ir. J. Cochrane and Baboo Dwarkanath 
Mitter for Respondents. 


° Remarks on the admissibility in evidence of judg- 
ments in previous suits, and on the inapplicability in 
all its strictness to the Courts of this country of the 
Englisf rule that, except in matters of general interest 
or public rights, a verdict in a previous suit, to be 
admigsible, must be between the same parties or parties 
through whom the parties actually in litigation clam. 


Markby, J.—Tuis was a suit brought to 
establish the plaintiffs’ title to a certain 
Bheel known as Bheel Gaugnee. 


At the same time, another suit was brought 
to establish the plaintiffs’ title to two plots 
of Loft situated north of the Bheel. 


It appeared that the plaintiffs and de- 
fendants were neighbouring zemindars, and 
that they had had constant disputes as to their 
respective boundaries, the defendants always 
claiming the Bheel which ran in a direction 
nearly east and west, and also asserting that 
the Bheel was their southern boundary ; 
whereas the plaintiffs also claimed the Bheel, 
and though the major part of their zemin- 
dary lay to the south of it, yot they claimed 
certain plots of land on the north. 

The evidence in the Courts below consisted 
almost entirely of decrees in prior suits said’ 
to relate to disputes about these and neigh- 
bouring lends, and the question before us is 
whether ornot the Judge of the Lower Ap- 
pellate Court bas done rightly in, on the one 
hand, rejecting, and, on the other hand, re- 
ceiving, these dtcrees as evidence. 

The plaintiffs tendered in evidence, in the 
first place, a decree dated the 7th of April 
1798 in a suit brought by Kasheenath Dutt 
and others versus Shib Narain and others. 
In that suit there were no boundaries stated, 
btt the Judge has satisfied himself that the 
land in dispute was the same as that now in 
suit, though we do not quite understand 
how he has done oo, Nor does it appear 
from the judément in what relation the par- 
ties to that quit stood to the parties to the 
present suit, or what the precise point in 
dispute Was upon which a decree was given. 
Theg/udge, however, appears to think that 
it is sogie evidence in favor of the plaintiffs, 


( because it is referred to in the next pro- 


Se 
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ceedings on which the plaintiffs rely and 
which are as follows :— 

In the year 1821, a suit was brought in 
which Ram Bnddoo Mitter, a ryote of the 
presenteplaintiff, was plaintiff, and Kisto 
Chunder Roy and others described as ta- 
lookdars of Shapore (the present defendants’ 
zemindary) were defendants. The suit was 
for trespass by the defendants in having 
cut certain crops, and if appeared that the 
defendants justified their having cut the 
crops because they were growing on land 
which they asserted to be within their 
talook, asserting that, as the land was north 
of ths Bheel, it belonged to them as payt of 
Shapore. The Judge finds as a fact that the 
defendants in the present suit derive their 
title from the defendants in that suit, notwith- 
standing that in the former suit the defend- 
ants were styled ‘“ talookdars.” He also 
considers that the plaintiff in that suit being 
a ryot of the plaintiffs in the present suit, 
it is the same thing as if the present plaint- 
iffs had been a party to the former suit also. 


The next decree relied on was under Re- 
gulation XV of 1824, but as this was provi- 
sional only, and it was followed by a regular 
suit brought expressly to ascertain the rights 
of the parties, it can, if admissible, have xo 
possible weight, and I therefore pass it over. 


The regular suit to set aside this decree 
was brought in the year 1859, and was tried 
by my honorable colleague Mr. Justice 
Kemp, at that time Judge of Backergunge. 
In that suit, Bishessur Roy was plaintiff, and 
the defendants were the same asin the pre- 
Sent suit. Bishessur Roy is not a party to 
the present suit, nor were the present plaint- 
iffs parties to that suit. Bishessur Roy 
was in fact the owner of one-third share of 
the zemindary Koorooria, of which the 
plaintiffs are the owners, or represent the 
owners, of the other two-thirds*and the boun- 
daries of which are in dispute. The pieco 
of land in respeet of which that suit was 
brought was to the north of the Bheel and 
abutting thereon, and adjoining on the east 
the piece of land in dispute in the present 
suit befween these partiess E 


OF these decrees, that in 1798 and that in 
1821 were received in evidence; that in 
1859 was rejected. Both the first decrees 
were in favor of the view insisted on by Uer 
present plaintiffs ; that in 1859 whs iu favor 
of the case of the present defendants, 


The principal discussicn has been og. In 
the admissibility of the decree passed %in 
1859, and I will consider that case first 


The ground relied upon by the plaintiffs, 
who sought to exclude this decision, was the 
rute of English Law as laid down in most of 
the English treatises on evidence, that, ex- - 
cept in matters of general interest or public 
rights, a verdict in a previous suit, to be 
admissible, must be between the same patties, 
or parties through whom the parties actually 
iu litigation claim. Now, without entering 
into the question whether the boundaries of 
a zemindary is or is not a matter of general 
interest, so as to make evidence of reputa- 
tion admissible, and to bring the cage within 
the acknowledged exception to the English 
rule, I must decline to apply the rule itself 
in all itse strictness to the Courts of this 
country. It is somewhat remarkable that 
the rulé of evidence in question has never 
been discussed at all by En@lish Judges or 
Commentators as a separate rule of evidence, 
but has been assumed either as falling with- 
in the broader rule which excludes (so- 
called) hearsay evidence, or else as rest 
upon tife same grounds as the rule which 
requires identity of parties when a previous 
judgment is relied on as concluding thee 
question in dispute, and as a bar to all far- 
ther enquiry. It is scarcely necessary to 
point out how widely the considerations ap- 
plicable to the admissibility of the evidence 
now under consideration differ from those re- 
lating to the admissibility of hearsay evi- 
dence ow the one hand, and the finality of 
a res judicata on the other. There is no . 
pretence here of making the earlier judg- 
ment conclusive in a later litigation ; and 
the technical considerations by which the rule 
as to res judicata is narrowed, lose all their 
force when we come to consider whether the 
judgment may be used, not asa bar, but ns 
evidence. Nor is there any» comparison 
between the probative force of a solemn 
enquiry followed by the decree of a com- 
petent Judge, and such evidence as usually 
passes under the name of hearsay. 

All rules of evidence are in fact rules 
which exclude evidence, and they ought to 
be fonnded on‘the consideraon either that 
the proBgndum is irrelevant, or that the 

robans is soeweak, that, in the majority of 
cases, the time of the Court would be wasted 
in receiving it. Every rule which excludes_ 
evidence on any other ground than this is 
simply an evil, as being a refusal to, receive 
the light which the phrtieg are desirous to 
throw on the case in litigation 
* Now, I do not presume to lay down the 
exact extent to which decrees in- previous 
suits may-be received in this country. All 


OG 


4 


wesse, 


5 


` it, and to attach to it the full weight which 


. number of cases the earlier Judge enjoys aé- 
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that it is necessary to say in this case is, that 
the decree in the suit of 1859 ought to have 
been received. Itrelated to the boundary 
between these very estates in a part con. 
tiguous to that now in litigation. The course 
of the enquiry was such that the Judge bad 
to determine whether or not the Bheel was 
the general boundary between the two 
estates. To a great extent the same evidence 
was presented as in the present case. The 
question was carefully and elaborately” in- 
vestigated, not only by the Judge who deter- 
mined the suit, but by this Court, where 
upon reglar appeal the decree was affirmed. 
I therefore think that the result of that 
enquiry is not only evidence, but very strong 
eyidence in support of the defendant’s case. 
I by no means say that it is conclusive, or 
that full discretion in dealing with it ought 


now in dispute, or upon questious involved 
therein. ` 
With ¢hese directions, I think the enge 
should be sent back to bere-heard. P l 
Kemp, J.—IJ concur in this judgment. 















The 13th September 1866. 


S Present: 


-The Hon’ble F. B. Kemp and W. Markby, 
Judges, 


Ejectment-——Lease—Damages. 


Case No. 1532 of 1866. 


Special Appeal from a decision passed by 
the Judge of East Burdwan, dated the 
18th January 1866, reversing a decision 
passed by the Sudder Ameen of that 
District, dated the 10th Aprit 1865. 


Mdéokta Ram Paul (Plaintiff) Appellant, 


enot to be left to the Judgq who tries the mee 
‘t+ but I think h ies panes Kalee Komul Roy and another (Defendants) 
present suit ; but L think he ought to receive Respondents. 


Baboo Toolsee Doss Seal for Appellant. 
Baboo Romanath Bose for Respondents. 


A cannot be summarily evicted and deprived of his 
title under a mokururee lease duly made in his favor, by 
reason of a previous arrangement between his lessor 
and B which-never went beyond the lessor’s receipt of 
earnest-money from B, and of which A had no notice,. 

Quere.—W hether B can sue the lessor for damages. 

Ir appears that Kalee Komul, who has 
been made a party to this suit, took Rs. 2 
from the special appellant, as earnest-money, 
under a promise to execute within 10 days 
a mokurruree lease in his favor at a jumma 
of Rs. 14 per annum, receiving a bonus of 
Rs. 150 minus the sum received as earnest- 
money. š 

Subsequently, Kalee Komul executed a 
mokurruree lease to Modoosoodun, who has 
been made a party to the suit on his applica- 
tion under Section 73 of the Code. This 
party was already in possession, and has beén 
Geclared to hav a right of occupancy 
which has now ripened intoa more perma- 
nent tenancy under the mokurruree lease. 

Modoosoodun, having no notice of the pre- 
vious arrafcement between Kalee Komul and 
the specin¥ appellant, which never went be- 
yond Kalee Komul’s receiving and pocketing 
the eafnest-money, cannot be summarily 


the decision ofa competent Court affirmed 
on appeal must always deserve. Itis pos- 
sible that further enquiry and more strenuous 
efforts on the part of the litigants may throw 
greater light on the matter in Gispute in the 
second trial than the first, On the other 
liand, if must be remembered that time is a 
great destroyer of evidence, and in a vast 


vantages in ascertaining the truth, to which 
the later Judge aan never attain. 


For the same, reasons that I think the 
Judge was wrong in excluding this decree, 
I think he was right in accepting the decree 
of 1821. With'regard to the decregof 1798, 
I do not think it was available*in evidence, 
unless if was clearly shown to what lands it 

“Télated, so that the Judge may be able to esti- 
fnate to what extent it bears upon the ques- 
tion now in dispute, I think the Judge ought 


to enquire into this, and to receive this decree |. ; age 
evitted and deprived of his title under the 


also in evidence, if it appears to him to Ve in mokusruree lease which has been duly made 
any way an adjudication upon the Data | in his favor. 
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TheSpecial appellant may, or may not, have 
his remedy in an gctiod for damages against 
Kalee-Komul, who has apparently cheated 
him out of his earnest-money and byoken his 
promise (See Weekly Reporter, Volume 
III,- pages 64 and 65, Civil Rulings, 29th 
May 1865). 

Appeal dismissed with costs and interest. 





- The 13th September 1866. 


g Present: 4 iy 
The Hon’ble H. V: Bayley and Shuntboonath 
° Pundit, Judges. ®, 


Estoppel—Ryot not bound by act. of 
zemindar—Prociamation agaihst 
. absent witnesses. 


" Case No. 1144 of 1866. 


` Special Appeal from a decision passed. by 


the Judge of Hooghly, dated the 20th 
January 1866, reversing a decision passed 
by the Moonsiff of Hureepal, dated the 
20th November 1863, 


Bhoobun Moyee Dossee (Plaintiff) Appellant, 
) VETSUS 


Kishoree Dossee and others (Defendants) 
os Respondents. 


Baboo Bykuntnath Paul for Appellant. 


Baboo Nil Madhub Bose for Respondents. 


In a suit by the purchaser of A’sjote against the 
zemiudar and B to whom the zemindar had given a 
new lease of the same land, the zemindar having. come 
to a compromise,—HEtp that B was not bound by the 
zemindar’s act, and that he could contest the plaintiff's 
purchase notwithstanding the zemindar’s withdrawal 
from the contest. 3 
. A Court is not bound to issue a proclamation against 
absent witnesses in a case where it was not satisfied that 
the witnesses were material or that they had really ab- 
sconded to avoid attendance, 


THE special appellant purchased certain 
rights of one Gopal, who held a tenure under 
the zemindar. The zemindar, denying the 
right of Gopal to sell the jote, gave a lease 
of it to another person. Special appellant 
sued all these threa parties. 

This Court remanded the case to try whe- 


` ther the rights of Gopal were transferable. e 


After remand, the zemindar’ filed a com- 


.promise, and the Lower Appellate Court still 
tried the case of the special appellant as 


possession through the said zeminar, 

The special appellant argues (lt the com- 
promise by the zemindar entitled the, special 
appellant-to obtain a decree ;~that the other 
ryotis bound by the acts of the landlard; 
that the compromise made by the Ishdlord 


against the other ryot who 2 in actual 


x 


further distinctly. shews that there, is 


g 
custom to sell such-tenures as held by the 
vendor of the ‘special appellant ; and that the 
Lower Appellate Court. refused to issue a 
proclamation against the. witnesses of the 
special appellant- who had not attended on 


“Summons, ` 


` The zemindar, after-giving a' lease to the 
other ryot, cannot, by any act prejudicidl 
to the ‘rights of that ryot, bind. him. The 
acts or admissions of the zemindar cannot 
injure the rights:of, the said ryot,’ and he 
was empowered, to contest the purchase of 
the „special appellant upon the rights of his ` 
landlord, though that landlord may have 
afterwards withdrawn from the contest. 

The Court below was nót- bound to issue 
proclamation, as in -this case it- was not 
satisfied that the witnesses ‘werd “Material, 
and that they had really absconded to: ‘avoid 
attendance. In this view; we se oo" reason 
to interfere, and reject the special . appeal 
with costs. . 





d The 13th September 1866. " 
Present: . 

The Hon’ble H. V? Bayley and Shumboo- 
nath Pundit, Judges. 
Sale— Fraud. . 


Kn 


e Case No. 1594 of 1866. ,: 
Special Appeal from a decision passed by 
the Principal Sudder Ameen of West 
Burdwan, dated. the 18th March 1866, 
affirming a decision passed by the Moon- 
sif of Radhanuggur, datéd the 18th 
September 1865. ee 
Kjshen Dhun Surmah and others (Plaintiffs) 
i Appellants, 


VETSUS 


Ram Dhun Chatterjee and others 
' ants) Respondents. 


Baboo Bungsheedhur Sein for Appellants. 
Baboo Nil Madhub Sein for Respondents. 


The meng non~paymentof a debt does not necessarily 
prove collusion between the debtor and his vendor to 
defraud the creditor. Fraud must not be -presumed 
without good and probable grounds. 

THE special appellants contend that tha. 
Lower Courts have taken no notice of the 
fact that the:decree of the defendants was 
only for 7 rupees; thet it was passed 
ex parte and against seyren persons ; that, ac- 
‘cordingly, the debt due under it was not 
worth any collusive transaction being entered 
nto to defeat it; that the Lower Appellate 

) 8 


a 


(Defend- 
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Court has not taken notice of the important 
fact that the special appellant had Aled 
several bonds to show that the vendor "of 
the special appellant was, before the sale, in- 
debted to the special appellent, and had 
mortgaged to him the property afterwards 
sold to him in consideration of a further sum 
{in addition to the old debt) ; that the Lower 
Appellate Court has also not taken, proper 
notice of the important fact that, before the 
sale, in a case brought by the vendor of the 
special appellant for some other portion of 
his property not sold to the plaintiff, the de- 
fendant intervened to protect some other 
property alleged to have been purchased by 
the defendant from the vendor of the special 
appellant (separate from the property in dis- 
‘pute which the said defendant purchased 
‘afterwards if execution) ; that, though this 
intervention in such a case may not bind the 
defendant as purchaser of the property in 
dispute from questioning the validity of the 
sale set up by the plaintiff, the fact may still 
be regarded as showing that up io this time 
the defendant, who had already obtained the 
e decree for 7 rupees, had no occasion tp sus- 
_.pect that one of his debtors was colluding 
with the special appellant to set up a fraud- 
-ulent sale at a considerable expense, only 
with a view to deprive the said defendant of 
the chance of recovering his dues under the 
decree ; and that the Lower Ccurts have not 
taken notice of the fact that the Mle set up 
by the speéial appellant ‘was not only for the 
` property in dispute purchased by the defend- 
ant, but also for other properties of the 
said vendor. 

It is further argued that the smallness of 
the sum due to the defendant (especially in 

_the absence of any suggestion that the vendor 
‘of the plaintiff was indebted’ to any other per- 
son) is a strong fact which, if properly con- 
sidered, might have been found by both the 
Lower Courts to be sufficient to establish 
‘the truth and Zonë fides of the plaintifs 
purchase. 

After fully hearing Cotinsel on both sides, 
we hold that (äis case has not been properly 
decided and investigated by both the Lower 
Courts. s ' 


It is not, however, for us to decide the 
«facts of the case, or to hold that the Lower 
¿Courts may not*ultimately be found to be 
right, if they, after the investigation hereby 
ordered, come again to the same conclusion 
as they have now dofe. There cannot be an 
doubt inthis, that their present judgments 
are not based on correct reasoning upon the 
facts disclosed before them and noticed by 


t 
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them, nor on a proper consideration of all 
the circumstances connected with this case. 
We think it proper to remand the case to 
the first Court for a new trial with reference 
to the pleas of the special appell@nt, and 
also with reference to the defects in the in- 


vestigation of this case by both the Lower ` 


Courts which we proceed to refer to. 
We have no data from which we can learn 


the precise value of the properties purchased - 


by the special appellant, or of those pur- 
chased by the defendant, but itis nowhere 


“said thet the price alleged to have been paid 


by the Special appellant for what he alleges 
he purchased, does not represent the market 
value of the property. On the contrary, 
the special appellant argues that the property 
in dispute is worth more than 10 rupees, 
for which sum it has been purchased by the 
defendant in execution of his decree. We 
have no information whether it was at nll 
pleaded or. shewn below that, besides this 
debt for 7 rupees, the vendor of the plaint- 
iff Bad any other debt due from him, or Lad 
even any other occasion to resort to the ex- 
pedient of a benamee in the name of the 
special appellant with whom no connection 
sufficient to justify any inference of collusion 
has been shewn to exist. Now, if the exist- 
ence cf any other debt or a cause to make a 
benamee is not suggested, we apprehend that 
possibly fraud has been recklessly or mis- 
chievously suggested witha view to pre- 
judice the minds of the Judges, and that, 
owing to such a suggestion, all the evidence 
produced by the special appellant has been 
regarded without first finding any reasonable 
and probable grounds and motives for the 
alleged fraud, and without taking into con- 
sideration that, in order ‘to carry out this 
fraud on all its facts, an expense equal to 
the entire Value of the property alleged to 
have been purchased by the special appellant 
must have been incurred in paying for the 
stamp of the deed in the name of the plaint- 
iff and for carrying outall the litigation pro- 
ceedings which are assumed by the Lower 
Appellate Court to have been merely collusive 


end in fraud, and all this to save the property ` 


from a debt of 7 rupees. To justify a Court 
in believing such proceedings to be in fraud, 
it should be satisfied that something worth 
the trouble an@ obvious expenses likely to be 
incurred vas to be secured by the fraud. 


As to the argument of the Court of first ` 


instaree with reference to the questions why 
sjecial appellant’s deed of sale was not re- 
gistered, or why it was not attested by better 
witnesses available, when it was executed in 


* 
* 


` ation, and the-case viewed in that light, 


' tuking of a kubooleut from the ryot vendor, 


D 


- with or without the consent of the special. 


-ing rent receipts from, the landlord of the 
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E of n BEES ‘sum of 
money, it may appear, on further investiga- 
tion, to be correct or otherwise. 

-Jf the vendor of the plaintiff was indebted 
tc hime—if the two jotes held by the former 
were already, for previous debts, mortgaged 
to the latter,—and if the house stands Dpon a 
portion of one of these jotes,—it would be 
worth. while to consider whether, i the 
vendor of the plaintiff had desired and wished 
‘to sell only a portion of these jotes to pay the 
debt due to the ‘special appellant, it was as 
easy to doso as itis to say, why did he not db 
so, instead of selling the whole ; and to consider 
whether a purchaser could be found willing 
to purchase merely à portion of the property 
without the ‘consent of the plaintiff, and 
whether, if the vendor had proposed this, the 
plaintiff would have found it convenient to 
take only a portion, and whether, if the said 


vendor was in want of money, not only to, 


pay the debts due to the special appellant, 
but also to himself, he could have got all this 
without selling the whole, either éo the 
special appellant: or. to any other person, 


appellant, 


' The Lower Appellate Court appears to have 
considered the sale to be fraudulent wpon 
the ground, among others, of the sale being 
of all the properties of the vendor, including 
his residence. If, however, the cir cumstances 
noticed above had been taken into considera- 


the fact of the -sale of the dwelling-house 
might not appear improbable, and the facts 
relied upon by the special appellant in 
proof of his purchase and possession, viz. the 


the payments of the rent to, and the obtain- 


ryotee lands.in dispute, might appear to be 
natural and consistent with a (rue case. 
The concluding portion of the judgment of 
the Court of first instance shews that it ‘was 
of opinion thal the kobalah was forged by 
the special appellant to protect himself from 
any loss that he might suffer when the de- 
fendant should execute, his decree against 
the property in dispute. Now, this view of 
the case does not admit the possibility of a 
collusion between the special appellant and 
his vendor, but only of the fraudgf the former. 

The remaining portions of th judgment of 
the first Court can only be correct, in our opi- 
nion, on the assumption ofa collusign. - As to 
the argument of that Court based on thg sup? 
position ofa forgery by the special a 
it seems a fallacious one, because, if the pro- 
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“porties of his subsequent vendor were, mor t- 


gaged to. the: special appellant, he could not 
bè afraid, of ‘any: Joss be a decree for 7 
rupees ` or 7,000 rupees being executed 
against some portion of the properties attach- 
ed by the defendant, or even if the whole 
of what’ was mortgaged to him was put up 
for sale, because the purchaser could only get 


„the portion sold encumbered with the dues of 


the special appellant. . Si 

Next we haye to notice that the rent re- 
ceipts of the lanidlord aré pronounced forgeries 
by ethe Cour tof first instance witlr reference 
to, their. appearance. The Courts below 
have a right to decide on this ground regard- 
ing the genuineness or otherwise of docu- 
ments ; ; but aa the necessity to forge would 
reasonably arise only in ease of the proof’ of 
the existence of some probaBle and Suffitient 
motive-for collusion between the Véndor of 
the special appellant, the special appellant, 
and the zemindar, the matter of receipts of 
rents seems but a small one in this case. ° 

“An*incorrect argument of the pleader of 
the special appellant before the first Court, 
in answer to the objection of the Court res 
garding the waftt of registry, has given rise 
to another argument of that Court against 
the plaintiff's case, 

The pleader of the special appellant is 
reported by the first Court to have said be- 
fore it that the special appellant did not 
press. fer the registry, because. the. purchase 
was admittedly by*the vendor in a case insti- 
tuted by him against the special appellant, If 
any such meaningless argument was used by 
the pleader, it was properly answered by the 
first Court, that-that case was instituted 
about two years after the purchase ; and so 
the. argument of the Gender was not any 
‘newer to the objectjon of the Court of first 


instance. 


But this mistake of the, pleader, or the re- 
marks of the Court of first instance with re- 
ference to this matter, do not anyhow prove the 
special appellant’s purchase to be collusive. 
The first Court; With regard to this-case, says 
that the vendor. of the plaigift admitted the 
sale Gët instituting this case, but afterwards 
denied it, awell asthe institution of the case 
itself. Now, if the kobalah produced by the 
special appellant is a forgery, even againgLhis 
alleged vendor, the argament has some little 
force ; but as a proof of collusion between Dim 
and his vendor, this argument is not of any 
force. ` On the conjrary, the facts relied 
upon in this argument by the first Court 
siggest rather a collugion between the defend- 


ant and the vendor of the plaintif. -It is 
V 
-9 


t 
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not-improbable. that, after instituting a bonĝ 
Jide case, the said vendor may have found 
it proper to abandon it in order to complete 
the line of conduct he is charged by the 
special appellant to have adopted, through 
the assistance of the defendant, in order to 
cheat the special appellant. 

The Lower Appellate Court is said noteto 

bé right in asserting that this chse was 
brought after the attachment made in 
execution by the defendant. We do not 
know whether the Court was right or wrong 
in this assertion ; but whether the case jas 
brought before or after the attachment, it 
would not make any difference as regards the 
admission by the vendor of the plaintiff, be- 
calse it can be justly construed to be fraudulent 
only “when a necessity for a fraud is shewn. 
As regatts ‘the fact of the defendant’s inter- 
vention in that case,—a fact not noticed by 
both the Lower Courts,—the previous attach- 
ment by the Said defendant might shew the 
futility of the argument of the Lower Court 
as regards the facts connected with this 
case. 
a in ordinary cases, it is not proper or ne- 
cessary to try the case of the defendant béfore 
the case of the plaintiff is somewhat proved ; 
but in this case, merely te find out whether 
the case of the plaintiff, which is supported 
by direct evidence, is a true one, or, in other 
words, to decide whether his evidence is cre- 
dible or not entitled to any credit, as Ni got 
up to support a fraud andecollusion, it is ne- 
cessary to examine also the case of the defend- 
ant, If fraud be unmistakeably discovered 
in the defendant’s case, and the collusion found 
to exist between the defendant and the vendor 
of the special appellant, all the objections 
taken. against the case of the latter must 
disappear and stand fully explained in hig 
favor. 


The Court of firgt instance says that the re- 
port of the Ameen shews that the kobalah of 
the plaintiff was net known ofin the Mofuassil, 
and the special appellant urges that the 
Lower Courts have not taken notice of the 
fact that the Amen reported that (of lage) 
his vendor had removed himself to thg”house 
of his father-in-law in another vikage, which 
the special appellant says he had long since 
determined to do. Such a report of the 

meen may be confirmatory evidence of 
fread ; but before deciding tha following 
question of fact, whether plaintiff was in 
actual possession from Se time of, sale, or 
whether only the defendant was in posses- 
sion, and really the special appellant onky 
nominally, it was necessary first to find some 


+ 
L 


REPORTER, Rulings. [Voh VI. 


fair motives for fraud and collusion®; and, 
without doing so, it would not be proper to 
pass over the oral and documentary evidence, 


only upoy the report of an Ameen, which re- ` 


port, on a proper investigation of the case, 
might be found to be more as an opinion than 
a report of any legal evidence taken before 
that Officer. 

That the appellant had objected in the 
execution case of the defendant in which 
the property in dispute was sold, is a signi- 
ficant fact. Much light may be thrown upon 
the real nature of the purchase by the spe- 
cial appellant by following that fact, and 
by tracing out all other facts connected with 
it. The Court of first instance suggesis 
that, as the plaintiff had failed to produce 
his kobaleh in that case, and as he had not 
even given the date of itin his claim, it is 
to be presumed that the kobalah was not in 
existence when the claim was urged. But 
we observe that the case instituted by the 


vendor of the special appellant in which it is” 


said the defendant had intervened, was 
brought before this execution case was or 
could be instituted. It is held by the Lower 
Courts that this case was instituted to estab- 
lish a collusive sale to the special appellant. 
It is not proper to assume that it was so 
brought, without first creating the deed in- 
tended to be supported by this false suit. 


There may not have been any necessity 
to disclose the date of this kobalah by the 
plaintiff in that first case, and, for aught we 
know or are shewn, may have been specified 
on the record of that case, as well as on the 
record of the. subsequent claim case ; but 
anyhow, the want of such a specification of 
the date of the deed would not be a suff- 
cient ground to suppose that the plaintiff’s 


kobalah was not in existence at the time of | 


the claim being preferred. 


Both the Courts, when treating of the 
case instituted by the vendor of the plaintiff, 
appear to hold that he did so, to support a 
benamee sale of all the properties of the 
vendor of the special appellant. 


[Tt may truly be said that, if the purchase by 
the special appellant was a genuine one, when 
he knew of the sale required by the defend- 
ant, the plaintiff might have found it more 
convenient to pay off the 7 rupees due to 
the zech than incur all this litigation ; 
but if we ard to suppose that all this was 
done only to defraud the defendant, we can- 
xot see how the omission of the special ap- 
pella% to do so would support the case of 
fraud charged against him, 


. by the Lower Appellate Court. 
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payment accepted and thereby prevent the 


- gale, and was therefore obliged to sue; or, 


relying upon his rights, he may have. adopt- 
ed the course he has done; but the non-pay- 
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The - defendant, perhaps, could not get e The-14th, September 1866, 
i ° “Present SC 7 
The Hon’ble F. B. Kemp and W. Markby, 
Judges. 


ment of the debt due to the defendant will 
not of itself necessarily estublish any collu- 
sion between the plaintiff and bis vendor to 
defraud the defendant. Fraud may be 
reasonably inferred from this fact of non- 
payment if it be proved that, besides the 
defendant, there were other creditors holding 
decrees or claims against the vendor of the 
special appellant. aa 


‘The Court of first instance, in support of 
its own views, remarks that. the specialgap- 
pellant in that claim had stated that, after his 
purchase, he held khas, and had not said that, 
after his purchase, the lands, or any portion of 
them, were re-let to the ryot as he now says. 
We do not know whether the special appellant 
distinetly pleaded in the claim case that 
he had not re-let. Such an omission Jtself 
cannot, however, be sufficient ground . to 
believe that the documents now set up to 
prove the alleged re-letiing and receipt of rent 
from the said vendor by suits must be the 
result of an after-thought. The dates of 
the-cases under Act X indicate that they 
were not passed after defendant’s attachment ; 
and in these cases, this re-letting and the 
kubooleut, even if fabricated, must have ne- 
cessurily been alluded to. 


The Lower Appellate Court has not no- 
ticed these arguments of the Court of first 
instance. 


To do justice, however, in this case, it. 


appears to us obviously necessary that the 
facts noticed by the Court of first instance 
should be fully-and carefully gone into also 
Fraud must 
not be assumed without goof and probable 
grounds for such fraud ; nor is all the evidence 
that can be fairly expected to be produced, 
to be disbelieved only on assumptions. 


We accordingly reverse the order of both 
the Courts, and remand the case to the 
Court of first instance to re-try this case with 
reference to the aforesnid remark& We 
further direct that, if, after the decision of the 
case by the Court of first ifstange, the case 
is appealed to a Lower Appellate Cour, that 
Court shall take into its considerhtion all the 
facts .noticed in this’ order of remand. A 
copy of this order to be sent to the Lgwer 
Appellate Court. ‘a 


Remand accordingly, 


Efecution of decree — Inconsistent 
iz claims. 2 EE 


| Case No: 1582 of 1866, 


Special Appeal from. a decision passed by 
the Principal Sudder Ameen of Dacca, 
dated the 2\st Mareh 1866, modifying a 
decision passed by the Moonsiff of Na- 
raingunge, dated the 22nd Recember 

1865. `. ` 


Mohima'Chunder Biswas.{one of ethe Defend- 
ants) Appellant, e 


VETSUS 


MI Komul: Ghose (Plaintiff) and others e 
(Defendants) Respondents. 


Baboos Chunder Madhub- Ghose and Kalee 
-Mohun Doss for Appellant. 


Baboo Romesh Chunder Mutter for Respond- 
. ` ,eents. "` 


A person holding several’ decrees against the same 
debtor, may attempt to enforce them all against the 
same property, notwithstanding that he may have failed 
on one, BKS 

Where a person, claiming attached property under a 
bill of sale, once sets up that two of the jndgment-debtors 
are not-minors, and it is found that they are minors, he 
cannot afterwards be allowed to set up an opposite case 


‘and claim the shares of the fhinors on the ground that 


the sale to him Was to satisfy an ancestral debt. 


In this case, a decree-holder caused the 
property of a joint family, to be attached. 
The defendants in this case intervened, and 
claimed the property under a bill of sale 
executed in their favor priog to the attach- 
ment fnd were successful, ‘and the attach- 

+ D š 
ment was seb aside accordingly. The auc- 
tion purchaser took uo steps to set aside this 
decision, but, holding another decree against 


the same.debtors, caused the same property l 


to be again attached and sold under that 
decree. ‘The defendauts,, purchasers under 
the bill of sale, did not in that case prefer 
any claim under Sectifn 246 or Section 256, 
bué when the auctiog purchaser took pro- 
ceedings to*obtain péssession, he was op- 
posed by the defendants, aud the auction 
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purchaser thereupon applied to the Court 
under Section 267, when the defendants again 
set up their bill of sale, and an order was 
made in the Execution Department in favor 
of the defendents. 

The auction purchaser now sues to set 
aside this order and establish his right, and 
the first point ken by the defendants 4s, 
that the auction purchaser has no, locus 
standi in this suit ; that the proceedings on 
the second attachment were a nullity; and 
that the decree-holder was bound, if he wished 
to question the propriety of the decision on 
the first execution sale, to hava brought a 
regular suit. . 

We are, however, of opinion that*a person 
holding several decrees against the same 
debtor „pay attempt to enforce them all 
against the sane property. If the opposition 
to his claim is well founded, he cannot do 
this succesefnlly, ‘and there is a short and 
simple mode by which the attachment may 
be set aside under Section 246; and if the 
decree-holder acts vexatiously, the Court can 
punish him by compelling him to pay the 
*costs of the applicant. i 


We therefore agree with the Lower Court 
on this point, but the resg of our decision is 
based on grounds which differ from those 
taken by the Principal Sudder Ameen. 


The next point raised by the appellant is, 
that he is entitled under the bill ef sale to 
the shares of the three judgment-debtors 
Krishto Coamar, Nund Coomar, and Hur 
Coomar, Of these, Krishto Coomar was 
of age at the time of the sale to the appel- 
lant, aud to his share the defendant (the pur- 
chaser under the bill of sale) is clearly entitled. 
The other two were minors, and their shares 
therefore, did not pass by the bill of 
sale; and to these the defendant is not 
entitled, S 


+ 

At the last moment, the appellant set up 
a claim that the shares of the minors passed, 
because the sale was to satisfy an ancestral 
debt. But this is an entitely new case, in 
contradiction tœ that set up below, which 
was that Hur Coomar and Nund, Coomar 
were not minors at all, and tltat they had 
executed the deed through the pen of an- 

er person, not being themselves able to 
read and write. This was found to be false ; 
ahd having once set up this case, the appel- 
Jant must stand orefall by it. The decree, 
therefore, will be amegded by decreeing the 
share of Krishto Codmar to the defendant, 
and the shares of Hyr Coomar and Néand 
Coomar to the plaintiff. ° 


The 17th September 1866." ` 
Present ` 


The Hor’ble Sir Barnes Peacock, Kt, Chief 
Justice, and the Hon’ble C. B. Trevor, 
G. Loch, L. S. Jackson, and A. G. Mac- 
pherson, Judges. 


Bortgage—Redemption — Account— 
Mesne Profits, 


Regular Appeals from decisions passed by 
o the Principal Sudder Ameen of Monghyr, 
dated the 6th September 1864. 


e Case No. 443 of 1864. S 


Mckaranee Wuzuroonissa (Plaintiff) Appel- 
lant, 


VETSUS 


Beebee Sacedun and others (Defendants ) 
Respondents. 


HMessys. R. V. Doyne, W. E. Peacock, and 
C. Gregory, and Baboo Onoocool Chunder 
Mookerjee for Appellant. l 


Baboos Dwarkanath Mitter, Ashootosh 
Dhur, and Tarrucknath Sein, and Moon- 
shee Ameer Ali for Respondents. 


Case No. 449 of 1864. 
Rajah Joymungul Sing (Plaintiff) Appellant, 
versus : 


Beebee Sacedun and others (Defendants) 
Respondents. 


Baboos Kishen Succa Mookerjee and Unnoda 
Persad Banerjee for Appellant. 


Baboos Ashootosh Dhur and TZarruchnath 
Sein and JMoonshee Ameer Ali for Re- 
spondents. 


kd 

The estate in dispute was mortgaged to the defendant 
in the form of a zur-i-peshgee lease to continue so 
long as the mortgage money remained unpaid, The 
mortgagee having been evicted by the mortgagor, sued 
acd obtained a decree for possession and wasilat (the 
latter to be assessed in execution). He never obtained 
possession under the decree, but recovered wasilat by 
execution.’ Two persons (the plaintiffs in these suits) 
claiming separate share§ in the entire estate by pur- 
ckase from the mortgagor subsequent to the mortgage, 
sued ey each to redeem his own share upon pay- 
ment of a proportional! share of the mortgage money. 

Hen that the plajntiffs, as representing the original 
martgagor, ware entitled to redeem, but that as the 
mortgage was pf an entire estate, neither of them could 
redeem upon (Gemen, of less than the full amount of 
the mortgage it 

HELD algo that the defendant having been wrongfully 
dispossessed, was not bound to account for the wasilat 
recovered under his decree, the wasilat or damages so 
recovereg being different from the usufrnct enjoyed by a 
mortgagee. 
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These” cases were originally heard before 


Morgan and Shumboonath Pundit, J. J., 
by whom the Ee minutes . were 
recorded :— 


Shumboonath Pundit J. _Iy Ee two 


‘eases, two plaintiffs sue for the redemption. of 


the mortgage of a property now held by 
them in 4 annas and 12 annas respectively. 
The mortgage was created by the former 
proprietor ‘from whom ' one plaintiff purchased 
one-fourth, and in a sale of rights and interest 
in an execution case, the other plaintiff pure 
chased the three-fourth share. The mort- 
gage was given on the 25th March 1844 for 
Rs, 10,001, and the deed of zur-i-peshgee 
drawn on the occasion represented gin 
words the transaction to be a lease for 9 
years, with power to hold over until the 
advance is paid, if not paid at the end, of the 
term. The lease further provides for a 
payment of a fixed rent annually to the 
mortgagor, and for the payment of the - Gov- 
ernment Revenue by (e mortgagee. a It 
is nothing but the ordinary zur-i-peshgee 
leases: so often ‘in use in the Upper Pro- 
vinces, and’which have repeatedly been held 
to be mere usuftuctuary mortgages, in all 
which, executed before’ the passing of the 
Law of.1858, setting aside the Usury Law 
of:1798, the mortgagee is not entitled to re- 
cover more than the principal and 12 per cent. 
interest, if no lower rate ‘is provided for in 
the deed; nud which are to be considered as 
redeemed if the. principal and interest be 
paid anyhow-before or after the term of the 
lease. It appears that, immediately. after the 
execution of the lease and making over of 
the property, the mortgagor dispossessed: the 
mortgagee. After the transfers of the pro- 
perty in two separate portions, as mentioned 
above, to the ‘plaintiffs of (ee two cases, 
the mortgagee sued the original mortgagors 
and these two plaintiffs for recSvery of pos- 
session aud obtained a decree for possession 
and costs against all the three, and an order 
for mesne profits during dispossession against 
the mortgagor alone up-to the date’ of the 
first transfer of the 12 annas portion, and 
from the date of the sale ftom the plaintiff 
holding the 12 annas share in proportion pf 12 
gunas, and the remainder from the original 
mortgagor. The decree for possession pass- 
éd on the 10th May 1852 does fot appear 
to have been executed until 186%, though 
the order for mesne profits has been ‘exdeuted 
from time to time. The sum of Rs.10,001 
of the principal offered by the two plaintfits 
is said to have been taken away by the moft- 
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profits. ` The EC ‘plaintiffs after instituting 
these suits, have caused the exécution of the 
said deczee to be ‘postponed on their giving 
a.security to the extent of Rs. 40,000. 
Though the nine years nientioned in the 
lease have passed, it is not denied that, as 
long as the debt is not paid off, the mort- 
gages ig, entitled to bald: but when. the 
principal sum borrowed has now been offered, 
notwithstanding the -decree for possession, 
the plaintiffs are. clearly, in my opinion, en- 
titled to sue for, redemption, and to ask for 
accounts beis taken “from the mortgagee 
of tie proceeds of the property. As, how- 
ever, the said mortgagee has not been in ac- 
tual possession except for a time in which 
he says.he had collected only Rs. 500; it-doés 
uot appear, proper all at once to, assuma:that 
the mortgagee is in possession, when i in fact 
he bus not been; but the ,negligence ‘of the 
mortgagee to take or ask for possssion until 


-1862 suggests tho fairness of considering the 


executign of that decrée as quite separate 
from this case. For the purpose of this 
suit, the mortgagor may therefore be consi- 
derad eto be actually in possession... For:the "` 
wrong done to him by: the act of disposses- 
sion full and ample gelief..has been granted by 
the order for mesne profits passed in the 
decree. This decree does not, however, give 
to the mortgagee a right to hold in ang way 
inconsistent with the rights created by the 
lease. A case to redeem and set aside the 
deed op payment, or proof of payment, of the 
mortgage debt due, cannot necessarily be a 
suit against the former ‘decision: ` 

The Lower Court has dismissed. the claim 
of the plaintiff simply on the ground that the 
claim now made is opposed to the decree 
passed in favor of the mortgagee. It is to 
be borrie in mind that, “for the sake -of re- 
demption, both these two suits are to be 
considered as one, as the mortgage: was one 
transaction, ind the whole mortgage alone 
ean be redeemed and-not in‘ parts. Before 
considering these cgses to be a plaint asking 
for accounts, with reference to, the special 
circumstances of the case, I think it proper 
first to prépose a more simple relief for both , 
the parties. 


I would decree that the plaintiffs are enti- 
tled to obtain an order for rgdemption, on both 
or one of them paying the ten thousand roi 
pees of the principal, together with simple 
interest upon the same from the date of the 
gur-i-peshgee up to the &me of the payment of 
the principal. From th\s sum is to be de- 
ducied in favdr of the pfaintiffs the principal 


gagee in- execution. of this order for mesne ! that they may have deposited before, . and 


z ne e A 
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Rs. 500 which the mortgagee says had been 
collected by him before his dispossessign, 
as well as anything: which he may have 
realized besides in execution of his decree 
for mesne profits from any one of the defend- 
ants liable to pay the same. The property 
is to be pronounced as redeemed, and the 
mortgagee is to. be considered as. relieved 
from giving any accounts, as well as from all 
liability to pay any sur plus collection. 


‘The mortgagee is also to forfeit all claims 
to any mesne profits decreed as E any 
party liable under the decree. 


Thé costs of the decree for rer will, 
however, be allowed to be realized by the 
mortgagee, as well as all the costs of these 
two cases for both the Courts from both the 
planif, appellants. This decree is, how- 
ever, conditional, one being limited to the 
contingency of the plaintiffs paying the sums 
required above within two months from this 
date. The payment by any one of the 
plaintiffs will entitle both of thenf to the 
decree recorded above. 


If money is not paid e ‘directed ‘above, 
the Lower Court will then withdraw the 
injunction passed by it fer staying the exe- 
cution of the former decree, and proceed to 
try this as a case for redemption and call upon 
the mortgagee for accounts, on the basis, how- 
ever, of the mesne profit account adopted in 
the execution case, and tô settle thereby what, 
after deduction of the sum to be realized 
hereafter by the mortgagee, or already real- 
ized before, is due in the account of princi- 
pal and interest at 12 per cent. from the 
date of the mortgage, up to the date of the 
deposit below of the principal by the plaini- 
iff. Ifa surplus is proved due o the plaint- 
iffs, it may not be decreed to be realized 
unless the mesne profits are paid off and 
realized, but máy be deducted from the same 
debt to the extent not realized. The costs 
of these cases, in such a state of things, are 
to be dealt with according to the result of 
the trial. If gny sum be still found que to 


the mortgagée, the case of the® plaintiffs . 


should be dismissed, unless they, ‘by paying 
the sum due, redeem the mortgage. In this 


` latter case, the plaintiffs must pay “all costs 


ì these suits of both the Courts. No de- 

‘cree should be drawn up bero, according to 
the first portion pf tlie order, but, in order to 
enable the Lower Court to receive the pay- 
‘ment provided for fhere, or to carry out the 
second part of the grder, the case is to be 
remanded to the Loker Court? That Court 
will record any decree necessary to he. en. 

» 
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tered with all proper orders for costs as di- 
rected above. 


Morgan, J.—The defendant having held 
fora few months the land given gb zhr-i- 
peshgee, was dispossessed by the mortgagor 
who subsequently sold a portion (4 annas) of 
the property to Rajah Joymungul Singh, the 
plaintiff in one of the present suits, and the 
remaining portion to the plaintiff in the 
other suit. 


The mortgagee sued for the recovery of the 
"lands from which he had been dispossessed, 
and obtained a decree against the mortgagor 
and ghe persons to whom the mortgagor, had 
sold. By the decree the mortgagor (the de- 
fesdant) is entitled to recover possession of 
the property, and is also entitled to wasilat 
and costs in the proportion and mode men- 
tioned in the decree, 
proceeding improperly in the execution of 
the decree which he has thus obtained, the 
propér remedy for this is by application to 
the Court whose duty it is to execute the 
decree. 


The two suits now before us in appeal are ` 


separately brought by the purchasers from 
the mortgagor, who conceive themselves en- 
taled to the ordinary relief which the law 
gives in cases of redemption of usufructuary 
mortgage. The plaintiff in each suit has 
deposited in Court the amount which he 
supposes to represent his portion of the 
mortgage debt, and seeks to have the pro- 
perty discharged from the mortgage. 


I think the Court below was right in dis- 
missing both suits, and that the plaintiffs 
have no right either separately or together, 
by deposit of the principal sum, to free the 
property from the mortgage. The defendant 
is not a martgagee in possession ; on the 
contrary, he was dispossessed by the mort- 
gagor under* whom these plaintifs claim. 
The decree which he holds unsatisfied, ex- 
cept as to some portion of the mesne profits, 
does not place him in the position of a mort- 
gagee in possession. 


On the other hand, the plaintiffs are no 
ordinary mortgagors; each of them has a 
share of the mortgaged property, but he 
holds it with this defect, that he (or his vend- 
or) acquired it*by the illegal dispossession 
of the g Ge 

I wouid affirm the decree in both cases, 
and dismiss the appeals with costs. 


D consequence of a difference of opinion | — 


between the learned Judges, the cases came 
to be argued before the Chief Justice asa 


If the defendant ise 


Kä 


t 
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third Judge, and the following minute was 


recorded by— `“ 


Peacock, C. J—-These two appeals, and 
the drigipal suits out of which they’ arose, 
were heard together. The two learned 
Judges of this Court differed in opinión from 
each other. It appears that the owner of 
the estate, through whom the plaintiffs in the 
two suits claim separate shares by purchase, 
had, before the sales to the plaintiffs, mort- 
gaged the: estate to the defendants. The 
mortgage was in the form of a zur-i-peshgee 
lease for a fixed term of years, and was to 
continue after the expiration of the term, so 
long as the mortgage money should remain 
unpaid. Shortly after the mortgage, i 
mortgagee was evicted from the estate by 
the mortgagor. He subsequently brought 


8 suit for possession and wasilat, in which 


he obtained a decree, the wasilat to be as- 
sessed in execution. The defendant has 
never obtained possession under the decree, 
and it does not appear that he has ever at- 
tempted to do 50, but he has recovered 
wasilat by execution. The term ofthe lease 
has expired, and the plaintifs each bring a 
suif to redeem his own share of the estate 
tipon payment of a proportion of the mort- 
gage money equal to the portion of the estatt 
which he has purchased ; one of the plaint- 
iffs being a + annas and the other a 12 
annas shareholder. The mortgage was prior 
to the repeal of the Usury Law in 1855, and 
the principal has been deposited in Court by 
the two plaintiffs in separate proportions. 
One of the plaintiffs, viz. the 4 annas share- 
holder, claims to redeem his portion of the 
estate with costs; the other, the 12 annas 
shareholder, claims to have an account of 
what the defendant has received under the 
lease ; and it has been contended,on his be- 
half that, as the defendant has received 
wasilat in lieu of the usufruct® from which 
he was evicted, he is bound to account for 
the amount received, and to return all that is 
in excess of 12 per cent. interest. 

Mr: Justice Morgan thinks that, as the 
defendant is not a mortgagee in possession, 
the plaintiffs have no right*to redeem. Mr: 
Justice Shumboonath Pundit -thinks, that 
they havea right to redeem, and that the 
defendant is bound to accoupt, and is not 
entitled to more than the principhl and 12 
per cent. interest. In consequence of this 
difference of opinion, the case has been re- 
ferred to a third Judge, but the poin? of law 
upon which the opinion of the third Judg§ is 
required has not been stated in pursuance 
of SES 23 Act XXIII of 1861. 
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I concur’ with Mr. Justice Shumboo- 
nath Pundit in thinking that the plaintiffs, 
as represeņting the original mortgagor, are 
entitled to redeem their: respective portions of 
the estate ; but as the mortgage was a mort- 
gage of the entire estate, neither of the plain t+ 
iffs ean redeem upon payment of anything 


less than fhe full amount of the mortgage, 


money. Perhaps, in strictness, the suit should 
have been a joint oue ; and upon the whole 
mortgage money being brought into Court by 
the two plaintiffs, in whatever portions they 
might think fit to pay it, each might ask to 
redeem his own share of the estates. But as 
the whole mortgage money has in fact been 
brought into Court, I think that the Prin- 
cipal Sudder Ameen was entitled to hear ‘the 
two suits together, and to give each 
the same relief which he would: have been 
entitled to in a joint suit. The defendant 
having got a decree for possessions may en- 
force it at any time unless the estate is 
redeemed, and the lease will not be at an er 

until the mortgage money is paid off. The 
plaintiffs have therefore, in my opinion, 2 
right to redeem, and to maintain a suit for 


redemption ; but as neither plaintiff was - 


entitled to redeem his portion of the estate 
upon payment of his proportion of the mort- 
gage money, it appears to me that neither of 
the plaintiffs ought to be allowed his costs of 
suit, inasmuch as each of them claimed to 
redeem on’ payment of his own proportion ; 

and I rather think that each should pay the 
defendant’s costs in the suit below, for ifonly 
one of the suits had been brought, dnd the 


aintiff ` 


plaintiff in that suit had paid into Court only ` 


his proportion of the mortgage money, his . 


suit must have failed. 

Į do not concur with Mr. Justice Shum- 
boonath Pundit in thinking that defendant 
is bound to account for the wasilat de- 
creed tohim. Wasilat and wsufruct are not 
necessarily the same; and it appears to me 
that Regulation I of 1798 must be construed 
strictly, and as the defendant was evicted, 
plaintiffs are simpl¥ entitled to redeem upon 
payment Of the principal, nd not to an 
account ofthe wasilat, 

As no point’of law was expressly reserved 
for the opinion of a third Judge, and as I 
do not concur entirely with the view tak 
by Mr. Justice Shumboonath Pundit, I can- 
not finally determine the case. 
the circumstances, it appears to me that the 
proper course is to refey the case for decision 
By a Full Bench of tnt Judges. 


It, was contended ig the course of argue 


Under al 


ment that, as the lease was granted at an . 
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actual rent which was considerable in With reference to the whole case, I do e 
amount, the case would not fall at-all within | not think that I can add anything to thate 
Regulation I of 1798, unless it were found | which I recorded when the case came before 

as a fact that the lease was granted as a device | me as a*third Judge. e 

to avoid the Usury Law, and that the transac- 
tion must be considered as one creating the 
relation of landlord and tenant, and not the 


8 HU HM H + $ 
There is a wide distinction between usu- 
fruct collected by a mortgagee in possession, 


` relation of mortgagor and morigagee. The and damages which are awarded to a mort- 
case of Syed Altum Ally versus, Rajah | 59590 m a suit brought by him against the 
Nawab Lal, 5 S. D. A. Rep., was referred mortgagor for evicting him. 
to as an authority; but it appears to me to| We think that the defendants were not 
be clear that the case was one of mortgage, bound, under the words or the spirit of 
inasmuch as it was expressly stipulated | Regulation XV of 1793 or Regulation I of 
that the lease should continue until the loan | 1798, to account for the wasilat or da- 
should be repaid. ‘mages which they have received under the 


q ooft , h l dd ‘decree in the suit brought by them against 
was not aware of the casein the Sudder thë mortgagor for possession. If a mort- 


Reports, 1859, page 1181, when I ‘referred i 

Sie ` gagor wrongfully turns a mortgagee out of 

these tases E Judges. They had better | possession, Tae te ia een fault, ind. D 

go at once to a Full Bench of five Judges. | mortgagee is entitled to retain any wasilat- 


The cases were then fully argued before | which he may recover against the mort- 
œ Full Bench, when the judgment of the | 885% and is not bound to account for it. 
Court was delivered by— S To prevent an evasion of the Usury Laws, 


the* Regulation compelled the mortgagee to’ 
Peacock, C. J.—The plaintiffs in this case 


account for the wsufruct; if that exceed- 
sued to redeem a mortgage, and one of them | ed interest at 12 per cent. the balance was 
sought to compel the defendants to account| to be accounted for. We think that a Re- 
for the wusufruct.. The Principal Gudder" gulation of this kind must be construed 
Ameen decided the suit “against the plaint- serictly, and that we ought not so to con- 
iffs, and held that they were uot entitled to 


strue it as to substitute wasilat recovered 
redeem. In that respect we think that the | by a decree of Court for usufruct enjoyed 
Principal Sudder Ameen was wrong, and 


by a mortgagee, The case of Chutterdharee 
therefore that his decision must be* reversed. 


Kowar vs. Ramdoolun Kowar, Sudder ` 
But considering that the mortgage money | Decisions of 1859, p. 1181, is & case very 
was paid into Court in two separate amounts, | much in point, though the question arose 
and that two separate suits were brought | in a different form. 

_ for redemption of the estate ; that one of the| T should add that the defendants will be 
plaintiffs sought to have an account of the | prevented by this decree from executing 
wasilat which the defendants had recovered | heit decree for wasilat for any period sub- 
eee their ees EE E SE dee sequent to the date on which they might 
the decision of the Principal Sudder Ameen : h incival. If they hay 
altogether, —we think that the plaintiffs muss have received the princip y have 


s S taken the money out of Court, they must 
severally pay the’ costa of .the suits below, be deemed to gave taken the princip Pon 
_ and also the costs of these appeals. 


l of Court s and having had the principal in- 
We think that the plaintiffs are entitled | their hands from that time, they will be 
to redeem the mortgagqa upon payment of 


ressrained from executing the decree for 

the principal sam of money which is due. | oot for any period subsequent to the 

It does not appear to be very cleare witether , SC WW 

the money which was brought bio Court data on which they received the money 

by the plaintiffs e remains Se Se it} out of Court. But, on the other hand, if the 

has been paid out of Court to the defendants, | honey remains in Court, they will be en- 
aw" must be deemed to have been received by titled to proceéd to execution under that- 


shem from the plaintiffs in satisfaction of Se 

the mortgage debt. If it remains in Court, | decree upf to the date of this decree, when 
it will be paid ouf of Court in satisfaction | the mortgage must be considered to have 
6 ; 
beg: substantially redeemed, and the defend- 


of the mortgage debt A 
The only questign now remmning 15) at „entitled to take the money out of 
Court, 


a 


whether the defend nts were bound to ac- 
count for the wasilat. 


Meenen nirna a a a e v er 
$n HH tt I ARO, e a a e e a IB EN m 


` that he had lost, he had, when 
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The 19th September. 1866. - 
Present : : e? Se 
Tie Hon'ble F. B. Kemp and wW.’ Markby, 
Judges. a, 


Defamation—D amages—Bona fide 
Criminal prosecution. - 


„Case No. 1735 of 1866. 


Special Appeal from a decision jad by 
the Second Principal Sudder Ameen o 
Hooghly, dated the 13th April 1866, mo- 
difying a decision passed by the Moonsiff 

. of- that District, dated the 8th Ee 
1865. ` 


e {j 
.. Mohendronath Dutt and another 
(Defendants) appellants, 


VETSUS 


Koylash Chunder Dutt (Plaintiff) . 
Respondent, 


Baboos Kalee Mohun Doss and Hem GË 
der Banerjee for Appellants. 


Baboo Nubo Kishen Mookerjee for ; 
e Respondent. ae 


mn a 


KA ‘having reasonable grounds for believing that B 


has stolen’ his property, prosecutes him for theft, the 
acquittal of B is no ground for Soe damages in a 
Civil suit against A, 


We are not satisfied with the decision in 
this case, It is true that the Principu! Sud- 
der Ameen states that “the malicious 
“ motive of the defendant, and his intention 
“of putting the plaintiff into difficulties, are 
“ clear,” but he says that this is shewn by’ 
the decision of the Civil Court. We do‘not, 
however, find anything in the decision of 


the Civil Court which justifies that infer- 


_ ence: the judgment of that Court proceeds 
entirely on the failure of identification. 
But; when the defendant instituted the pro- 
secution,‘he was apparently acting on thé 
statement of the fishwomen who identified 
the jewels ; and unless itis shewn that he 
had then good grounds for disbelieving their 
statement, so far as this point is coucernéd, 
‘his boné Sides i is established. 

. But there is the further question whether, 
assuming the defendant to have bona. fide 
believed that. these. jewels wege the same 

Ñe instituted 
eriminal -proceedings against the plaintiff, 
fair and reasonable grounds for believing 


. that the plaintiff was concerned in the heft.” 


This will depend on all the surrguiding 


stolen, the’ “place where they were fonnd, the 
condust?of. ‘the plaintiff, the length of time 


‘Which Jas elapsed since the robbery, and so 
forth. 


If the defendant had reasonable 
grounds for believing. that the plaintiff was 
concerned in the theft, he was performing a 
public duty in prosecuting the plaintiff, and 


. | tte acquittal of the plaintiff is no-ground 


whatever. for- recovering damuges against 
him.’ If, on the other hand; he “had no 
reasonable grounds for ‘such a‘ belief, ‘then 
he is bound to, indemnify the plaintiff for 
thei injury done to. him. The case, there- 
fore,: is ‘remanded to the-Principal Sudder 
Ameen to be re-tried with reference.to these 


remarks. We suggest that the case should 
be sent, to the J udge for trial, - e 
” mae Be 
The 19th, September 1366. i 
i ' Present : : * 
‘The Hon’ble F. B. Kemp and W. Markby, 
1 . © Judges.’ 
aift D? Hiadoo—Seisin—Doomraon 
, Family. i 


A 


' Case No. 199 of: 1866, - ae 


Regular Appeal from a decision plied by 
the Principal Sudder’ Ameen of Shaha- 
bad, dated the 20th March 1866. 


Muharajah Moheshur Buksh Singh Bahadoor 
(Defendant) Appellant, - 


versus 


Mussamut Gunoon Konwar’ {Plaintif 
Respondent, 


Bato: Dwarkanatk fitter and Mohesh 
Chunder Chowdhry for Appellant, 


Mr. R. T. Allan and Baboo Unnoda 
Pershad Banerjee for Respondent, 


Snit laiq at Rupees 7,400. 


The absence of seisin is no objection to the validity 
ofa giftsby a Hinduo. ` 

Where cadet member of the Doomraon family rave, 
for the support®of his illegitimate sons, certain properties 
which he pu.chased out of the savings and profits of his 
appanage, even admitting that he was in possession of 
such properties during his life rime, his poss 
would be that of a trustee for bis illegitimate sons. 


Turs was a suit for possession of a brick- 
built house, stable, orchard, and premises, 
also of a bungalow gnd premises both situ- 
ated in the Sudder Station of Arrah, Zillah 
Shahabad ; the house,p&c.,. valued at Rupees 


circumstances,—the nature of the’ articles | 7,000, with, ‘damages. “assessed a Rupees 


+ 
, 
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1,400;—altogether Rupees 8,400. The 
claim is based.on a deed of gift, dated 


the 29th December 1861, executed by Babod 
Rameshur Buksh Singh deceased, the father 
of the two minors who are his natural sons, 


and who are represented for the purposes of | 


this suit by their mother, the plaint- 
iff, who was the mistress of the late, Babdo 
Rameshur Buksh Singh. The allegation of 
the plaint is that, after the decease of Baboo 
Rameshur Buksh Singh, the plaintiff, as 
guardian of her minor sons, was in penceful 
enjoyment of the rents and profits of the 
aforesaid properties up to 18th Bowar 1272 
Fuslee, when her occupancy was forcibly 
disturbed by the Rajah of Doomraon, the de- 
féndant in this suit. i 

: The deed of gift which is the basis of 
this claim was ‘filed with the plaint. 

The defendant did not put in a written 
statement, but his pleader was examined. 
He, stated that the late Baboo Rameshur 
Buksh Singh was the son of his client’s pa- 
ternal uncle; that, according to the usage 
which obtains in the family of the Rajahs of 
Doomraon, certain estates wepe made oves to 
the aforesaid Baboo, a cadet member of the 
family, as an appanage, from the profits of 
which the ‘houses, the subject of this suit, 
were erected by the said Baboo ; that, as he 
died without legitimate issue, the said houses 
and premises have been held in right of 
. inheritance by his client; that the feed of 
gift propounded by the plaintiff was a collu- 
sive document and is of date subsequent to 
a registered bond executed by the afore- 
said Baboo in favor of his client hypothecat- 
ing certain properties, which bond is dated 
the 80th December 1861, though the deed of 


gift purports to be of prior date to the said, 


bond ; that the allegations of the plaintiff in 
the matter of her peaceable occupation of 
the disputed premises until evicted by his 
client are unfounded. 


The Principal Sudder Ameen of Shahabad, 
ina decision dated the 20th March 1866, 
held that it wasesatisfactorily proved that 
the disputed houses and premiseg” were 
owned and held by the late Baboe Rameshur 
Buksh Singh; that the said Baboo acknow- 
ledeed the deed of gift to his minor sons 
and placed the donees in possession of the 
properties through their guardian and mother 
during his life-time » that the plea of collu- 
sion set up by the defendant was wholly 
without foundation in tuth ; that the donor 
was competent to exegute the deed; that, 
with regard to the plea of collusion, had 
such charge been founded in truth, the de- 

Li 
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Pendant would not have shrunk from making 


it in a verified written statement, instead of 
leaving“ it to be orally pleaded by his advo- 
cate who* was doubtless prompted by some 
unscrupulons mookhtear. The posses$ion of 
the plaintiff and her forcible ouster were 
cousidered to be satisfactorily established, 
but her claim to damages was not admitted. 
The suit was decreed, the plaintiff in execu- 
tion to be put in possession, on behalf of her 


minor sons, of the disputed properties as per- 


boundaries annexed to the plaint, The 
plaintiff to recover from the defendant such 
rent, fronf date of ouster to date of re-entry, 
as the Rouses may be found, after due inyes- 
tigation, to have been capable of yielding. 

In? appeal, it is contended that the deed 
of gift is not proved ; that the donor was in- 
debted at the time of the gift ; that the donor 
was not competent to make any such right ; 
and lastly, that the plaintiff has not proved 
that she was ever in possession. l 

The pleader for the appellant, Baboo 
Dwarkanath Mitter, in his able` address ad- 
mitted that he was not prepared to question 
the factum of the deed of gift, or that the 
donor in his life-time had repeatedly admit- 
ted its execution. His main contention was 


(hate at the time it was executed, the donot _ 


was much indebted to his client, the Rajah 
of Doomraon ; that the very fact that the 
deed of gift conveyed, during the life-time of 
the donor, his household furniture, his car- 
riages,—in short, all the comforts and luxu- 
ries of life which a Native nobleman does not 
willingly part with,—shews that no seisin 
was ever made or contemplated, and that the 
whole transaction was a sham and savoured 
of fraud. 

With reference to the competence of the 
donor to make such a sift, the learned 
pleader contends that the estates which were 
given to Baboo* Rameshur Buksh Singh as 
an appanage, reverted, on his death without 
légitimate male issue, to the head of the 
family, his client, by a special family cus- 
tom; that all increments to the corpus of 
those estates whether acquired by the savings 
of the grantor or from other sources, followed 
the corpus, and became by Hindoo Law and 
family usage vested absolutely in his client. 


We find that Baboo Rameshur Buksh | 


Singh was ingebted in a very large sum (up- 
wards of 6 lakhs of Rupees) to the head of the 
family of the Rajah of Doomraon. The bond 
is dazed ‘the 13th December 1861, and the 
amougt due is payable by instalments in 14 
years from the above date. Ample security 
has been given, and amongst the properties 
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hypoth®cated, the small and comparatively. in- 

significant properties, the subject of this 
suit, are not to be found; The gift of the 
properties to Rameshur Buksh Singh be (he 
predecessor of- the present Rajah for his 
maintenance was absolute, and under no cir- 
cumstances would these properties revert to 
the Rajah unless the donee died without heirs. 
The deed of mortgage executed by the Baboo, 


and accepted by the Rajah as security for the: 
money advanced by him, recites that. Une ` 


Baboo had more than a simple life-interest 
and the properties have admittedly desranded 
to the widow of the Baboo who has, under 
the Hindoo Law, a life interest in the esame. 
Out of the šavings of the properties which 
were given to the Baboo for his maintenate, 
he purchased, or otherwise created, -the small 


properties in dispute which he has given for’ 


the support of his illegitimate sons. Had he 


left them totally unprovided for, the Rajah | 


could not with decency have left them to 
starve, —nay, he would have been bound to 
maintain them, Where, then, are the badges 
of fraud which the learned pleader insinu- 
ates, rather than establishes ? 

As to the alleged absence. of seisin, we are 
not dealing with a gift by a Muahomedan. 
The possession of the father, even admitting 
it,—and there is evidence to shew that the 
plaintiff, as guardian of her minor sons, Was 
in possession,—was that of a trustee for his 
illegitimate sons. . The debt due to.the Rajah 
is, large as it is, amply secured ; and the 
defence in this suit comes with a bad grace 
from a man of his unbounded wealth, and is, 
we regret to observe, not in accordance with 
our experience-of the liberality which gener- 
ally characterizes - the dealings of Hindoo 
princes in matters of. this description. The 
conduct of the Rajah appears to us to-have 
been paltry in the extreme, “and anything 
but creditable to him. It is pleasing, in cón- 
trast to such conduct, to record that the 


- lawful widow of the donor does not attempt 


di 


to question her husband’s gift, whereby he 
makes a very small Gegen for his ‘two 
natural children." 


As to any alleged custom in the family by 


which it is alleged that any and every little 


property which, by dint of economy, gp cadet: 


member of the "family may acquire out of 
the savings from the pittands granted to him 
as muintenance is inalienable, e, observe 
that the pleader for the appellant has wholly 
failed to show or prove the existencg of any 
such custom. Taking these views of the 
case, it is not without satisfaction that we 


dismiss this appeal, which is a most" yoxa-' 
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tious one. with: costs, and’ interest payable by 
the Bija defondant, sppellnat in | this Court. 


.* 


aw D 


‘The 19th September 1866. 


Present : ; 
The Hon’ble F. RB Kemp and W. Markby, 
Ee a Judges. wae, Ss 


Section 170 Act VIII of 1859—Dis- 
missal of suit for default.” Sp 


„Casó No. 212 of. 1866. 


Regular. ‘Appeal from a decision passed by 
Baboo Kylaskh Chunder Deb, Principal 
_ Sudder Ameen of the dt 
 doated the 2nd April 186®. Re 


Data Hurukman Singh (Plains Appellant, 
versus 


Oodoy. Chand Pyne and others (Defendants) 
Respondents. | 


Mr. BR. V. Doyng and Baboo Onookool Chunt 
der Mookerjee for Appellant. 


Mr. G. C. Paik ‘and Baboos Dwarkdnath 
Mitter and Bama’ Churn: Banerjee.for Re- 
spondents. 


l „Suit, laid at Rupees 31, 500.- 
The degen provisions of Section 170 Act VII of l 


.1859 ought-to be applied only in the ease of contuma- 


cious litigants, and not to plaintiffs on whose part there 
is no proof of cognizance of. the issue of a commission 
for their examination, or no proof of wilful default. 


THIS was a suit instituted by the plaintiff 
styling himself the head Gomastah of Baboo 
Dhurm Narain Sahoo; for the recovery of 
Rupees 31,500, being-the alléged value - of 
1,260 logs of wood, said to have been forcibly 
appropriated by the defendants. The plaint- 
if was: permitted to verify the - plaint on 
behalf of his principal, doubtless under the 
provisions , of Section 28 of Act VIII of 
1859. 

The Principal Sudder hee of the 24- 
Pergunnahs, without entering into the merits 
of the case,*though the evidence was com- 
plete, has. thought fit. to dismiss the suit 
without reservation and with costs andi 
terest, under the provisions of Section 170 
‘of the aforesaid Act. 

There ‘can, we thinks be no reasonable 
doubt that. the real plpintiff in this case is 
Baboo Dhurm Naraih. Sahoo, though “the 
sult might well have roceeded to a trial and 
determination: ex SS? e as, GE a8 8 the: ‘Teal 


et n 


* 


—ftitiy because the p 
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plaintiff i is concerned, in the presence of his 
recognised agent, the nominal plaintif Data 
Hurukman Singh, he.being the recognised 
agent contemplated by Clause 2 Section 17 
of the Code of Civil Procedure. 

Under Section 166 the Principal Sudder 
Ameen was competent to summon the real 
plaintiff at any stage of the suit, and, to exa- 
mine him either in open Court or in, such 
other mannet as he might think fit to direct; 
it is also clear that, if a plaintiff, when order- 
ed to attend to give evidence, shall, without 
lawful excuse, fail to comply with such or- 
der, the Court “ may” either pess judgment 
against such party, or make such other order 
in relation to the suit as the Court may deem 
proper in the circumstances ; but this power, 
which is tantamount to the infiction of s 
penalty, and a° very severe one, ought to be 
exercised with tenderness and discretion, and 
not arbitrariby and without due discrimina- 
Hop, In the present case, after hearing the 
Jearned Counsel on both sides, and taking 
into consideration the whole circumstances 
of the case, we have no doubt whatever that 
the Principal Sudder Ameen, has not exer- 
cised a sound discretion in dismissing, with- 
out trial, the plaintiffs suit. 


The plaintiff is a mau having mercautile 
transactions of considerable ‘magnitude all 
-over British India ; his houses of : agency are 
scattered over the face of the land, gnd his 
affairs are managed through confidential 
agents, such as the nominal “plaintif i in the 
present suit. When the Principal Sudder 
Ameen thought it necessary for the ends of 
justice to examine the plaintiff, he was resid- 
ing in Nepal, anda commission was issued 
for the purpose of subjecting the plaintiff to 
an examinatiog In answer to set interroga- 
tories through the agency of the Nepal Brit- 
ish Resident. That Officer’ reported that 
the plaintiff was then absent on a hunting 
excursion in the Terai, in company with 
Sir Jung Bohadoor. The cense, at the sug- 
gestion of the Resident, was postponed for 
two months, but the ultimate result was that 
the plaintiff was mot examined, partly because 
the Nepal Government objected, to “sending 
its subjects within the precincts of the Re- 
sidency to be examined by the Resident, and 
laintiff was travelling 
inghe British territory, and his whereabouts 
were uncertain. Be this as it may, we are 
fully satisfied that there is no proof of cog- 
nizance on the part of §the plaintiff of the 
order of the Court, og of wilzul default gn 
his part, and that LÉI? stringent pro- 
visions of Section 170, which ought to be 

Ki 
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applied only in the eases of contumacious 

litigants, are not applicable to his case. We, -. 
therefore, remand the case to the Principal s 
Sudder Ameen, who will dispose of it on „the 
evidence ou the record, and, if necessasy, take 
legal and proper steps for ensuring the 
attendance of the plaintiff, giving him a reg- 
sonable time for that purpose. 

The order of the Principal Sudder Ameen 
iš reversed, and this appeal decreed ; but, as 
the fault was that of the Court below, each 
party will pay its own costs in this Court. 


* The 19th September 1866. 


V Present : 
The Hon’ble F. B. Kemp and W. Markby, 
Judges. 


Review of judgment. 


Case No. 1739 of 1866. 


Specigl Appeal from a decision passed by 
the’ Principal Sudder Ameen of Dacea,, 
dated the 9th April 1866, affirming a. 
decision passed by the Moonsiff of that 
District, dated the 17ih May 1865. |. , 


elslam Khan (one of the Defendants) ` D 
Appellant, 


VETSUS 


Musst. Saboo Khanum (Plaintiff) 
Respondent, 


Baboo Roopnath Banerjee for Appellant. 
No one for Respondent, 

An application for a review of judgment need not be 
founded solely on the ground of fresh evidence, but: 
may be for ‘ any other good andsufficient reason.” 

Tae appellant contends that the Principal 
Sudder Ameen had no power to admit this 
review, becaus® no fresh evidence was tend- 
ered. But thia is, not necessary; Section 
376 of .the Civil Code providing that an 
application for a review may be founded on 
this “or any other good and sufficient rea- 
son.” The Principal ‘Sudder Ameen having 
CHE the review, we must presume that. 
hee considered there was good and sufficient 
renson for doing so, aud that the review was: 
requisi for the ends of justice within the- 
meaning of Section 878. We entirely concur 
in the observation’ of the Chief Justice at 
page 96 of thf 5th Volume of the Weekly Re-. 
porter, but we are not at liberty to say that 
the Priagipal Gudder: Ameen has acted ille- 
fallygu admitting this review. 


The gppoal is dismissed but without costs ; ' 
the respondent not being present. d 
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* The 20th September 1866. 
Present: 
The Hon’ble H. V. Bayley and Shymbhoo- 
SÉ nath Pundit, Judges. 
Aliuvial lands. 
Case No, 1588 of 1866. 


Special Appeal from a decision passed by 
the Judge of Dacca, dated the 10th April 
1866, reversing u decision passed by the 


Principal Sudder Ameen of that District, 


dated the 31st August 1865. 


Kazee Torabooddeen and others (Piaintiffs) 
e Appellants, D 


WETSUS 


6 
Sham Kant Banerjee and others (Defend- 
ants) Respondents, 


Baboos Chunder Madhub Ghose and Hem 
Chunder Banerjee for Appellants. 


Baboo Kalee Mohun Doss for Respondents. 


Under the law of accretions, no decree can be given 
merely on the ground of refurmations on old sites"; but 
the party, to whose land the new accretions are attached, 
is entitled to them. 

THE special appellant complains that plot 
No. 2 was found by the first Court to be an 
accretion to the property of the plaintiff, 
special appellant, and the Lower Appellate 
Court has given a decree for it to the de- 
fendant, on the ground only of the plot be- 
ing a formation on the site of some lands of 
the defendant, overlooking the finding of the 
first Court based upon the report of the 
Ameen, and overlooking also that, under the 
Jaw of accretion, no decree could be given 
merely on the ground of reformations on old 
sites, and that only the party, to whose lands 
the new accretions are attached, is entitled 
to obtain the same. 

The pleader of the respondent attempts 
to argue before us against the, clear finding 
of the Lower Appellate Court, and against the 
assertions of his client in the Lower Court. 
The defendant’s case below was that of a 
diluvium and of a reformation on the old 
site, and not that of lands submerged having 
come out of water. ó 

The special appellant urges, with regard 
to plot No. 1, that he had obtained a survey 
award, but we find it is an order passed 
afier the institution of this ease, and there- 
fore is worthless. So far then ts to plot 
No. 1, we uphold the award of the Lower 
Appellate Court, and dismiss the special 
appeal with costs. 

But as regards plot No, 2,. we find She 
contention of the special appellant is rtght ; 
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and we accordingly remand the case to the 
Lower Appellate Court to re-try the case as to 
přot No. 3 with referauce to the proper con- 


“struction of Regulation XI of 1825, laying 


down the law of accretions. 

The Lower Appellate Court should be quite 
satisfied that the accretion upon which the 
deeree ig to be given to any of the two 
parties is an accretion to what are shewn to 
be his lands The fact of the plaintiff hav- 
ing originally claimed the plot No. 2, as 
merely an accretion to plot No. 1, which plot 
No. 1 was alleged to be a reformation on the 
old site, and the defence of the , defendant 
regarding the reformation on the old site, 
should not be a bar to any decree in favor 
of either on the ground of the lands of plot 
No. 2 being found an aceretign to thg lands 
of either party respectively. ° 

Remand accordingly. 

° 


e The 21st September 1866. 
Present: 


The Hon’ble H. V. Bayley and Shumbhoonath 
Pundit, Judges. 


Mortgage. 
Case No. 1552 of 1866. 


Special Appeal from a decision passed by 
the Judge of East Burdwan, dated the 
20th April 1866, affirming a decision 
passed by the Principal Sudder Ameen of 
that District, dated the 29th July 1865. 


‘Khondkar Nowazush Hossein (Defendant) 


Appellant, 
versus 


Mussamut Woosuloonissa Bibee and others 
(Plaintiffs) Respondents. 


Baboo Sreenath Doss and Moulvee Syud 
Murhumut Hossein for Appellant. 


Baboos Kishen Kishore Ghose and Obhoy 
Churn Bose for Respondents. 


A mortgagee who once takes tite mortgage-money, 
as depositos by the mortgagor within time, cannot after- 
wards sue fôr possession on the ground that the deposit 
was made after the expiry of tbe year of grace, and 
that he had applied for the money under wrong inform- 
ation from his agent, : 

THE special appellant. contends that, as- 
the mortgagee had filed a petition to také 
the mortgage money deposited by the mort- 
gagor, he is debarred from suing for the 
ands on a right of fore@losure ; further that 
the ‘mortgagee was at Ubertr to take the 


money deposited by thef mortgagor, even if 


e B 
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before he knew that it was deposited after 
the expiry. of the year of grace ; lastly, that 
as it is admitted by, the mortgagee that,*if 
once he took the money, he could not be al- 
lowed to return if on the ground of having 


- been misinformed by his agents to the effect 


that the deposit was made within the year 
of grace, the mortgagee should be held bound 
by his election to take the money ; ‘and even 
if he applied for the money under false in- 
formation from his agent, he had no right 
now to refuse to take ‘the money ordered to 
be given “to him. 

Asin a case between a mortgagor and a 
mortgagee, we think it proper to construe 
the law so as not to injure the retention of 
land, we think the above pleas of the special 
appellant are valid, 

ien plaintif, of two courses open to 
him, elected to take the money, a course 
which he was legally authorized to take, 


‘eyon if he knew that the money was de- 


posited „by the mortgagor after the expiry of 
the year of grace, then after his application 
was acted upon by the Judge, plaintiff has 


eno right to ask that his own waivor, in, favor 


nam agen 


of the mortgagor by this election, should be 
set aside simply on the ground of his having 
been misinformed by hi$ agent. The fraud 
or mistake of his agent would give no right 
to the mortgagee to set aside his own acts ; 
and we see no difference between a case in 
which, on the application of the nfortgagee, 
the deposit by the mortgagor may be ordered 
to be paid to the mortgagee, and a case in 
which the mortgagee may have actually taken 
away the money, and so closed the trans- 
action. 

Ii is true that legally-the mortgagors were 
not anywise affected by the act of the mort- 
gagee, but we have strong cause to suspect 
that the mortyagors must have believed that 
they were depositing in time, and we hold 
that the mortgagee, having elected to take 
the mouey, is debarred from afterwards 
suing for possession of the property on any 
ground of misinformation,’ 

If we had gr power to decide on facts, 
we would not hesitate to hold that in this 
case, atthe time when the money was depos- 
ited by the mortgagor (owing to which fact 
no proceedings of foreclosure was recorded 
by the J nudge) and at the time when the 


` mortgagee made an application to take the 


' time. 


deposit, the Judge and both the parties did 


indeed believe that fhe deposit was made in 
+ 


We, accordingly, Recree theespecial appeal 
with costs, on the grounds of law before set 


forth, and, reversing the decision of tite Low- 
er Appellate Court, dismiss the claim of the | 
morigagee with costs. 


=, 


The 25th September 1866. 
Present: 


The Hon’ble H. V. Bayley and Shumbhoo- 
nath Pundit, Judges. 


S Pre-emption—Co-parceners—Chris- 


tians in Bhaugulpore. 
e Case No. 1547 of 1866. 


Spedial Appeal from a decision passed by 
e Principal Sudder Ameen of Bhau- 
gulpore, dated the 24th April 1866, afirm- 
ing a decision passed by the Moonsiff of 
that District, dated the 28th August 1865. 


Baboo Moheshee Lal (Plaintiff) Appellant, 
versus 


Mr. G. Christian and others (Defendants) 
Respondents. 


Baboos Dwarhanath Mitter,  Onookool 
Chunder Mookerjee, and Mohesh Chunder 
Chowdhry for Appellant. 


Mir. G. C. Paul and Baboo Kishen~ Set 
Mookerjee for Respondents. | 

No right of pre-emption can exist as against a co- 
parcener. 

The custom of pre-emption, as applicable to Christians 
in Bhaugulpore, must be proved on the same principle as 
has been applied to Hindoos in Behar. 

Tais is a case in which the.admitted facts ` 
as to the status of the parties are these :— 

The vendor is a Hindoo. The plaintiff 
claiming right of pre-emption is a Hindoo. 
The defendant purchaser is a Christian, 
whose name also is Mr. Christian. 

The locality of the transaction is the pro- 
vince of Behar, and it has been definitively 
held, both by the late Sudder Dewanny 
Adawlut in a current of decisions, and by 
this Court in a Full Bench ruling, that the 
Mahomedan custom of pre-emption hus been 
adopted by the Hindoos of that pr ovince, and 
is therefore binding on them. 

s The suit was for possession of a one anna 

share under right of pre-emption. The de- 

fendents in the first Court answered that ` 
the preliminaries required by Mahomedan 
law had npt béen duly fulfilled. Then, in 
the ver ‘bal and written statement of the 
defendants, it was stated that “at the time 
“ of pyrchase at an auction sale, a promise 
“as made that the defendant should 
“Be made  co-partner, and accordingly 
“ Karoo Lal executed a kobalah in respect 


a 
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« of the share of one anns in: “vet of the 


“defendant (that is Mr.: Christian,” the 


o Christian defendant), with ‘the knowledge 


« of the plaintiff and all the cé-partiers who 
“ took the rateable consideration money from 
“the defendant, and from the’ date of the 
“ delivery of possession by the Court- which 


` took place after his purchase, this defend- 


“ant (Mr. Christian) held possession con- 
“ jointly with the plaintiff and ‘the other 
"7 co-partners.”’ 

The first Court then found, though with 
some doubt, that plaintiff did kuow of the 
sale of the one auna share to Mr. Christian 
befote Let Joisto 1272, and that Mr. Chris- 
tian had possession thereof with: plain KE 
knowledge. The first Court also held 
‘the requisite preliminary formalities in Dee 
of pre-emption, wiz. of “© Tulub Moasibut” 
and of “ Ishteshabad” had “ not been 
proved,” 

The first Court accordingly dismissed the 
plaintiff's case. 

An appeal was made to the Lower Appellate 
Court generally on the merits of the decision 
of the first Court on - the: above finding of 
facts. 

_ When this appeal was TT up for hear: 
ing, a preliminary objection was taken that 
the law of pre-emption did not bind Mr, 
Christian as being a Christian. 

The Lower Appellate Court then held that, 
under Section 9 Regulation VII of 1832, 


. and the general policy of restricting the 


operation of such a law derogatory of gene- 
ral civil right og (at: of pre-emption, Mr. 
Christian should “not be subjected to it, 
especially, as he-could not on the same prin- 


ciple, as that adopted by the Lower Appellate’ 


Court’s view, take the benefit of claiming 
pre-emption. 

Then, without going into any farther 
points in the case, the Lower Appellate 
Court, solely on the above grounds, dis- 
missed plaintiffs suit. .’ 


The plaintiff appeals specially urging— 


Let It was never pleaded. before, and 
should not have been taken up for the first 
time in the Lower Appellate Court without 
any issue thereupon, that the law of pré-emp- 
tion did not bind Mr, Christian Gerten be 
was & Christian. 


Qnid.—Section 9 Regulation $I of of 1832 
has no application to the case. 


3rd.—There should have been Be? inct lethe late Sudder Dewa 
er | Court have always ap ied $ in regard to Hin- 


issue by the Lower Appellate Court, wh 


°:“The’ KS ‘plea Wai. “not ESCH Indeed; 


apdet ‘Section, 348 ‘Act VILL of 1859, it could 
not havésbeen properly so, for such a prelim- 
inary objection could certainly have been 


‘taken for the first time ia the Lower Appellate 
.Court under Section 348 Act VIII of 1859. 


On the second plea we concur with the 


“special appellant that Section 9 Regulation 


VII of 1832 dogs not apply to the casé, and 
it should. not ‘have been decided as it has 
been upon it. The Section enacts :— 

“ It is hereby declared,- however, that the 
“above rules are intended, mand shall be 
“ held to apply to such persons only as shall 
“ be bond fide professors of. those religions at 
“ the time of the application of the law to 
“ the case, and were designed for the. pro- 
“ tection of the rights of ‘such ,persong._tiot 
“ for the deprivation. of the rights of others. 
“ Whenever, therefore, ig any Civil suit the 
"7 parties to such suit may be of dMferent per- 
“ suasions, when one party shall be of the 
Ve Hindpo, and the other of the Mahomedan 
"T persuasion, or when one or ‘more of the 
“ parties to the suit shall not be either of 
“the Mahomedan or Hindoo persuasions, * 
“ the laws of those religions shall not, | be per- 
“ mitted to oper ata, to deprive such‘party or 
“ parties of auy-property -to which, but. for 


.“ the operation of such laws, ‘they would have 


“ been entitled. In all such cases the de- 
“ cision ghall be governed by: the principles 
“ of justice, equity, and good conscience ; 
“it being clearly understood, However; that 
“this provision shall not be consideréd as 
“justifying the introduction of ‘the’ English 
“or any foreign ‘law, or the application to 
“such cases of a any rules not sanctioned’ by 
“ those principles.” 

But this is not ege of the nature contem- 
plated by the Section, viz., succession or in- 
heritance, or marriage or caste, as its provi- 
sions clearly show. The tase before usis 
simply one where the question is of the law 
of sale and contract, and whether the Mahon- - 
edan system of, the law of pre-emption 
applies under the cireumstanges of the case 
by @ustem or otherwise to‘defendants, and 
thus ther® arg other facts which have to be 
first decided before that question can be de- 
termined. 


Now we certainly think, that thie questions ™ 
of custom of pre-emption prevailing as -. 
amongst Christians in Bhaugulpore had to 
be clearly proved on -the same principle as 
y Adawlut, and this 


Christians were subject to Ro law sf pre- | doos. But Cie also elẹhr that the first Court 


emption. , 


decided that Christian was a co“parcener ia 
Ly 
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possession, and the Lower Appellate Court 
should have also decided if this was so or 
not ; for, if Mr. Christian was a co-parcener, 
no right of pre-emption as against a co-par- 
cener could exist. The right could, under 
Mahomedan law only, be against strangers 
or third parties, noć co-parceners. In fact, 
Mr. Christian as a co-parcener might pr might 
not claim pre-emption as much as plaintiff, 
but plaintiff could by no possibility claim it 
against him as a defendant and stranger. 

In this view we remand the case to be 
re-tried with reference to the above remarks. 

The issues to be tried will be,— 

1. Whether Mr, Christian is or is not a 
co-parceneér ; if so, how can this suit for 
pre-emption affect Aim ? ; 

2. Whether custom’ makes pre-emption 
binding on a°Christian in Bhaugulpore ? 

3. Whether the vendor and pre-emptor 
being Hiudeos, their rights of pre-emption 
are affected by a Christian defendant being 
the purchaser. 
- Remand accordingly. 


$ 
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The 25th September 1866. 
Present: 


S. Jackson and W. Markby, 


The Hon’ble L. 
Judges. 


Estoppel—Perpetuity of tenitre—Ia-~ 
come Tax Return—Agent (Fraudu- 
' lent statement by). : 


Case No. 1534 of 1866. 


Special Appeal from a decision passed by 
the Judicial Commissioner of Chota 
Nagpore, dated the 17th March 1866, 
reversing & decision passed by the Deputy 
Commissioner of .Hazareebaugh, dated 
the 30th Augyst 1865. 


Jowahir Loll and another (Defendants) 


Appellants, 
VETSUS e , 
Tekeit Pookuyim Singh (Plaintiff) , Re- 
` spondent. Gm 


Mr. J. Coryton for Appellants. 


C. Gregory and Baboo Chunder 
Madhub Ghose for Respondent. 
» Under Rule 4 Section 97 of the Income Tax Act 
XXXII of 1860, a return made to the Income Tax 
Officer is not conclusive evidence against the party 
making it, upon the point of perpetuity of tenure. 
Statements fraudulently (made by an agent for hig 
own benefit are not binding on the principal. š 
THE principal point for decision in this 
case was whether A tenure held by one 


` Mr. 
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Reeg Weem 
Rowshun Lall, and now in the hands of the 


defendant in this suit, wis a tenure in per- 
petuity, or only a tenure for the life-time of 
Rowshu Lall, who confessedly held it 
during his life at a fixed rent. e 

The evidence which was relied upon to 
show that the tenure was a tenure in per- 
petuity was a return made by the plaintiff 
in the present suit or in his name, in which 


the tenure in question was described asa ` 


tenure in perpetuity. That return, it is 
gontended under the terms of Rule 4 Section 


97 of Act XXXII of 1860, is absolutely con- - 


clusive fgainst the persous making it in the 
preset suit and in all other actions or Suits. 
The learned Counsel, who argued the special 
appeal, applies to us therefore for a con- 
struction of this Rule, and admits that the 
special appeal turns entirely upon the 
meaning we may attach to its terms, 

It appears to us that, for two reasons, 
this return is not conclusive evidence upon 
the point of perpetuity of tenure against the 
plaintiff in this suit. The terms of the 
Rule are as follows :— 

“Every such return and rent-roll shall 
“ be filed in the Collector’s Office, and shall 
“ be conclusive evidence against the person 
“naking such return in any suit for the 
“ recovery of rent as to the amount payable 
“ by any tenant included in such rent-roll for 
“ the period to which such return applies, and 
“ shall also be conclusive evidence against 
“ him in all other actions or suits, unless it 
“ shall be proved to the satisfaction of the 
“ Court or Officer before whom such return 
“and rent-roll is offered in evidence, that 
‘any statement contained therein is erro- 
“ neous, and that the error arose from acci- 
“ dent and not from any fraudulent inten- 
“ tion, in which case the said Court or 
“ Officer shall not be bound to treat the 
“same as corclusive.” 


It appears to us in the first place that the 
point upon which the return was to be con- 
clusive evidence, both in suits for the recov- 
ery of rent, and also in all other actions or 
suits, was “the amount payable by any 
fenant included in’such rent-roll.”’ It is true 
that those words “as to the amount payable” 
are not carried down, and do not appear in 
the second brangh of the sentence following 
the wordsg “in all other actions or suits.” 
But it appears to be a reasonable and the 
only fair construction of the Act, that the 
sole pofat upon which this return was to be 
cofclusive, was the matter in which the 
Govegnment was interested, that is to say, 
as to the amount of pecuniary benefit which 
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the owner was to derive from the land or: 


tenure for the period enibracéd’ in. the: re-» 


turn,’ It can be of no consequence. what- 


ever to the interests of Governmént, whe- 


ther a fease or tenure was oné for a single 
year, or for seven years, or twenty-one 
years, or for perpetuity. All that the Gov: 


ernment had to enquire into was the amount; 
‘of pecuniary benefit which the owner was 


to receive, This land might be misdescrib- 


ed as a permanent tenure, and to belong to |. 


a- particular mouzah or talook, whereas i$ 
Kelonged to another mouzah or talook. But 
this misdescription would not affect the cor- 
recthess of the return for fiscal purhoses. 
As, therefore, that was the matter for which 
the party making thé return was to bear in 


‘mind, and of which he was to inform the 


Collector, and upon which his telling the 
truth would be of consequence to the -Gov- 
ernment interests, that was, we think, the 
point on which this return would be con- 
clusive evidence against him; but it, was 
to be made conclusive, absolutely conclusive, 
upon that point in suits for the recovery 
of rent, while in all other suits it was only 
made conclusive where the person making 
the return should be unable to ‘show that 
the statement contained therein was erto- 
neous, aiid that the error arose from accident 
and not from any fraudulent intention. -` 


The second ground upon which it appears 
to us that this statement was not conclusive 
evidence is that this is really not a state- 
ment actually made by the plaintiff in this 
case, but that it’ is a statement made by 
some person on his’ behalf, which person 
the Lower Appellate Court believed to have 
been the very person, Rowshun Lall, in 
whose name the tenure stood, and which 
statement the Court believed to have been 
made for the fraudulent purpose of having 


- this tenure represented as a tenure in’ per- 


petuity. Now to say that a return made 
under those circumstances by a servant’ or 
dependant of a zemindar, or a wealthy person 
of that description, should be considered as 
made by his employer, and on that account 
he held conclusive against the zemindar on 
behalf of the person who drew up arfd sub- 


.. mitted the return would be contrary to the 


well established principles “of agency. For 
statements of the agent made bŷ him bond 
Jide on behalf of bie. principal, the latter 
may-well be held liable, as for actg falling 
within the‘scope of the agent’s authogity, 
But it would be an injustice which the 
Legislature cannot possibly have cdntem- 
plated that statements made fraudulently by 


The Hon’ble L. S. 


SC RE E E SC 
Can agent;.,for<his own benefit, should >be 


binding on'the.principal ; and sach a fraud- ` 


ulent. ‘intention this ‘Court cannot be ex- 
pected.to carryout. 

It appears to us therefore that this return 
to‘the Income Tax Officer cannot be re- 


-garded as a piece of conclusive evidence, and 
>that the special appeal must fail. It is 


accordingly dismissed with costs, 


Ae 
a 
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The 25th September-1866,;- `. 
Present; 3 
Judges. - , 
S 7 ae - o e i een ` 
Oo-sharer. (Liability of) 
: " A e 
Case No: 787 of 1866. 


Special Appeal from a decision passed by 
Baboo Obhoy Coomar Dutt, Principal 


Jackson and W.. Markby, 


Sudder Ameen of Dacca, dated the 22nd, 


December 1965, affirming a decision 
passed hy Baboo Mohesh Chunder. Sein, 
Moonsiff of- thet. District, dated the 4th 
- July 1865.0. 0° e ee E 


~ 


Prosonno Coomar Sein 
5 ant) Appellant, 
o versus a ED., 
The Rev. B. F.. X. Barbosa (Plaintiff) „Re- 
spondent. ae 


Baboos Greeja Sunker Mozoomdar and 
Anund Chunder:-Ghosal for, Appellant. 


Baboo Gopeenauth Mookerjee for Respond- 
" ent. © 


The purchaser of a fractional part of an entire estate, 


subject to a charge, is liable singly to satisfy that charge 


out of the portion of the property in his possession, 


Taege is only one groufd of special ap- 
peal urged in this case, which is, that the 
defendant, who was purchaser of a fractional 
part of anu entire estate which was subjected 
to a charge in favor of the plaintif, was not 
liable singly to satisfy that charge out of the 
portion of the property in his posession ; 


ozoomdar (Defend- 


"ëmm 


and we have been: pressed*with a decision in - 


& case arising out of the same bequest before 
Mr. Justice Dreeor- a Mr. Justice Glover 
on the 29th March lastJin which those learn- 
ed Judges decided tha it was necessary’ to 
bring in all the parties, in order hat the ex- 
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tent to which they were liable severally to 
satisfy this charge, might be ascertained in 
the presence of all: That however was a 
suit for contribution, and is quite distinct 
from the present suit. The whole property 
being subject to the charge in favor of the 
plaintiff, he isnot bound to follow portions 
of it in the hands of different persons who 
acquired or purchased it, but is at liberty to 
proceed sgainst the party in possession of 
any part, leaving such party to recoup him- 
self by contribution from his co-sharers. 

The special appeal, therefore, must be 
dismissed with costs. 


The 25th September 1866. ` 
— e ° 


Present: 


The Hon'ble F. B. Kemp and W, Markby, 
Judges. 


Partnership (between husband and 
wite)—Interest, S 


Case No. 198 of 1866. 


Regular Appeal from a decision passed by 
‘Mr. J. Coryton, Recorder of Moulmein, 
dated the 21st February 1866. e 


Kotoo and Mah Ngwai (Plaintiffs) 
Appellants, 


VETSUS 


Ko Pay Yah and another (Defendants) 
e Respondents. 


Mr. Jackson for Appellants. 


Mr, J. Pitt Kennedy and Baboo Sham Lall 
Mitter for Respondents. 
‘ @ 


When a husband and wife are trading in partnership, 
it is only reasonable to presunie that an authérity” from 
the husband on matters connected withthe “partnership 
is binding on the wife. i 

A Court has no power to interfere with the contracts 


‘of parties in respect of ipterest. 


` Tars is an appeal from the decision of 
Mr. Coryton as “Recorder of Moulmein. 
The suit was broughtgto recover the sum of 
Rupees 5,000 due fgr balauce of princjpal 
and interest under a bond for Rupees 7,000, 
dated the 20th November 1862. 
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The plaintiffs were husband and wife, and 

joint obligees of the bond; the defendants 

were also husband and wife; and joint obligors 
in the satne instrument. e 


The bond was given for a debt of 
Rupees 5,000 due by the defendants to the 
plaintiffs, and Rupees 2,000 were added to 
corer the interest from 20th November 
1862 to the 20th June 1862, on which day 
the money was payable. The deed of the 
20ch November 1862 assigned to the plaint- 
sits as a security 220 logs of timber, of which 
the plaintiffs took possession. 


The plaintiffs with their plaint, and.de- 
fendants with their written statement, filed 
resfectively an account.; the plaintiffs’ ac- 
count shewed a balance due to them of 
Rupees 7,500, of which they relinquished 
Rupees 2,500 in order, as they said, to 
avoid an appeal to the Privy Council. The 
defendants showed a balance of Rupees 2,220 
cue to themselves, for which they prayed a 
decree, and it seems tô have been agreed 
that the Court should settle tbe balance due 
on either side. 


It appears that in March 1863, that is, 
before the date when the bond became due, 
the plaintiffs, with the consent of the defend- 
ants, sold the logs for Rupees 7,040 ; of this 
sum they placed Rupees 5,000 to the de- 
fendants’ credit ; Rupees 2,000 they paid, 
as they allege, 'by the male defendant’s re- 
quest to one Moung Mye on account of a 
debt due to him from the defendants, or the 
male defendant (it isnot quite clear which); 
and Rupees 40 they paid to a man who had 
taken care of the timber. 


The principal point now in dispute turns 
on the appropriation of the proceeds of this 
sale. The defendants claim to be credited 
with the whole amount realized by the 
sale ; they deny that they ever directed the 
plaintifs to pay Moung Mye; and for the 
female defendant it is contended that, at any 
rate as ngainst her, the plaintiffs had no nu- 
thority to make this payment. 


«the male plaintiff at the trial deposed 
that he had paid this amount to Moung 
Mye by the direction of the male defendant, 
and Moung Mye was called, and he stated 
that he received* the money from the male 
plaintiff. Neither of the defendants gave 
any testimony, nor did they call any 
witnesses. 


®nder these circumstances we have no 
doubt that the decision ought, so far, to have 
been in favor of the plaintiffs. There does 
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“not appear to be the TEE grout nd for xe-: there: is GE “that DS plaintiffs had 


à ejecting. altogether the testimony ofthe malez! notice: that the “debt: “to Moung Mye Was a 


— plaintiff and his . “witness, and until contra- separi ate Ant ‘of the male defendant, 


dicted, it ought to have been received in 


time. ¢ Di 


The judgment of the learned F Recorder is 


“This disposes of the disputed item of Ru- 
‘pees 2,000.:- Thesitem of Rupees 40 was not 
contested, so that so far = plaintiffs’. ac- 


in -these terms. “ verdict for defendant for- ‘count is correct: 


“ Rupees 1,040, without ‘costs and withoit-|” 
D interest,” without any reasous or ex- 


planation ‘whatever ; but it is clear that he 


must have rejected the plaintiffs’ claim in 
respect of this item, which we think he WaSe 
wrong in doing, 


The defendants (respondents in thiy ap- 
peal) now contend that they were prepared 
to call evidence to contradict the male plaint- 
iff.and-Moung Mye on this point, but that they 
were ` prevented from doing so by the Court 
having declared its intention to reject the | 
evidence given on behalf of the plaintiffs. 
The learned Judge having given no reasons 


- for his decision, it is very difficult for us to 


say what course was taken at the trial but 
we have been furnished with his notes, and 
there is not a trace of any. such intimation 
of opinion, nor is there "on the record any 
thing to shew that the defendants ever in- 
tended to offer such evidence. On’ the con- 
trary, the line of cross-examination rather. 
proceeds on the hypothesis, that the. pay- 

ment to Moung Mye was made, but that it 
was made on the authority of the male de- 
fendant alone. 


For these. reasons we do not think we 


should be justified in instituting any further 


enquiry on this-point; and that the defend- 
auts must be bound’, be the evidence- as it 
stands. | d 


Next, with regard to the question as be, 
tween the two defendants, namely, whether 
the male defendant had a right as against 


- the female defendant to authorize the plaint- 


iffs to make his payment. - Notwithstanding 
that the wife may have in Moulmein(as is con- 


tended )rights independent of her husband, eet ` 


considering the relationship between the 
parties, ‘and the fact that this matter at least 
seems to have been left by the wife entirely: fo 
the management of the husband, we think that 
the plaintiffs were justified in acting on the 
direction of the male defepdant alone. It 
certainly is not very clearly stated, whether 
the debt to Moung Mye was due from both 
defendants ; but when husband and wife are 
trading in partner ship, it is only reasonable 


> to presume that an authority from the Rus- 


band on matters connected ‘with tha par t- 
E is binding” on the wife At least, 


Ae 


“The other. objection which has been raigell 
by the defendants to the plaintiffs’ account 
is this:—They contend that, inasmuch as 
out of the Rupees 7,000 secured by the bond, 
Rupees 5,000 only were “for principal, : >the 
rest being for interest ` and’as ‘the logs: were 
sold before the Rupees 7.000 became: due, 
“namely, in March 1868,. the defendants are 
entitled to a reductiou on that account, and 
the plaintiffs can only’ charge | interest up to 
the date when he Jose were® sold. “Phis 
contention, however; is not: founded on any 
stipulation contained in fhe bogd, nor is it 
alleged that the plaintiffs had not à right to 
sell the logs, but it is said.that. there is -soma 
principe of equity upon which the .-Coart 
ought to reduce the rate of interest; which 


the defendants SRY would “otherwise become» 


exorbitant. But. it‘*is suficient op -this 
point to say that “wesknow of- no. principle 
upon which a Court. has power ‘to interfere 
with the contr acts: of partiés 3 in ‘this respect, 


So long as they deal fairly and openly with ` 


each other, they are at liberty-to contract for- 
interest 8n any terms they’ please, and--thé 
Court is bound to see that the ~c ‘contract - is 


Ze 


performed. - ;. ar, 


í. 


These are tle only items objected ` tå in 


the plaintiffs’ account; and aë bòth objectións 
fail, the plaintiffs are entitled to a decree 
for the amount claimed; “namely, Rupees 
-5,000, with interest at 12 per cent. from the 
date of the commencement of the suit, until 
payment and costs. The decision of the 
Recorder is reversed. 


We feel bound to add that we have been 
much embarrassed in the decision of this 
case by the learned Recorder having omitted 
to states in his judgment Sthe points for 


decision, ind his reasons for coming to the | 


conclusion which: he did, as required by 
Section 185 of the Code of Civil Procedure. 
Tt is most desirable that cases should be sent 
up to this Court in a stat® in which they can 
be finally decided without remand, and this 
can rarely be done: unléss,* by the report of 
the Judge, we are’ made fully acquainted 
with all that passed inthe Court below, and 
the grounds upon which his decision is 
_ based. S . d en , 
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.. The 26th September 1866. 


Present : : E Te 


3 


The Hon'ble CG B. Trevor, C. Siar and 
E. Jackson, Judges. 


Hindoo Daw 
‘tral property—Purchase by father 
"out of profits of such property. Í 


Case No. 249 of 1864. 


Regular Appeal from a decision pissed by 
Moulwee Nazirooddeen Mahomed, Princi- 
pal Sudder Ameen of Cuttack, dated the 
24th April, 1864. 


Shudanu ud Mohapattur KEES 
SE 


Ui 
wg $ versus 


Bonomalee Doss- — Mohapattur and others 
(Defendants) Respondents. 


Messrs. R. V. Doyne and R. T. Allan and 
Baboo Dwarkanath Mitter for Appel. 
lant. 


*Baboos Unnoda Pershade Banerjee,* Ta- 
` rueknath Sein, Nil Madhub Sein, Chun- 
-- der-Madhuh-Ghose, ‘Qbhoy Churn Bose, 
and Mohesh. Chunder Ge for Re- 
_ spondents. 


Suit laid at Rs 1, 74,430, 9 as., 8 g., 8k. 


Property purchased by a father in Es $ of ances- 
tral property as manager for himself and his sons, from | 
the profits of such ancestral property, is itself ancestral , 


property. 

: Jackson, J.—~Tuis is a suit brought by 
Shudanund Mohapattur,: plaintiff, as the 
adopted son af one Chuckerdhur Doss, to set 
aside certain petitions alleged to contain the 
will of Chuckerdhur Doss, 
possession of the whofe landed estate of his 
father against the defendant Bonomalee 
Doss, who had Mso been adopted by Chuck- 
erdhur Doss, but whose adoption was set 
aside as invalid by a final decision of this 
Court in Regular Appeal No. 181 of 1860, 
dated 28th February 1863, reported in 
Marshall’s Rep8rts, page 317. The Prin- 
cipal Sudder Ameen of Cattack®has de- 
creed to the plaintiff his claim as far as 
it relates to the ancestral property of the 
deceased, but has dismissed it as far as it 
rplates to the selftacquired property, being 
of opinion that the judgment of the High 
Court above alluded to finally decided that 
under the will of Chuckerdhur Doss, the 
defendant Bonomaleg had under those peti- 
tions been declaredpentitled to the self- 
acquired property. 
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Mr, Doyne, on behalf of the plaintiff, 


‘appellant to this Court," has contended :— e 


First, that the previous judgment of the j 
High Court did not declare that the said 
petitions contained the will of Chu@rerdhur 
Doss ; that ‘there was one distinct wll made 
by him, and that as regards the self-acquired 
landed estate devised by that will, his client 


Jis not in a position to raise any objections, 


but that several subsequent petitions are 
now ‘put forward as forming a part of that. 
will, under which it is alleged - that estate - 
obtained after the will was made was de- 
vised’ o Bonomalee ; that these petitions are 
not, @ither in the terms in which they are 
recorded, or in the mode in which they were 
executed, wills ; that subsequently, as re: 


„gards the self-acquired estate said to be 


devised by them, the plaintiff, as heir at law, 
is entitled to obtain possession ; that although 
there may be a passage in the former judg- 
ment of the High Court, which declared that 
these petitions had some connection with (e 
will,*still that the effect of these petitions, as 
devising property to Bonomalee, was then 
noi a question at issue before the Court ; 
that even then, -if any decision was come to 
upon that point, it must be considered to be 
uléra vires, and a mere obiter opinion which 
cannot have judicial effect in this case; that 
the former suit solely related to the plaintiff 
Shudanund Mohapattur having been disin- 
herited by his father, and that Shudanund in 
i that suit sought to set aside the wills and 
petitions solely as far as they disinherited 
him; and that no question then arose as to 
their effect in favor of Bouomales. 


Secondly, Mr. Doyne urged that the onus 
of proving whut was the self-acquired pro- 
perty of the deceased Chuckerdhur Doss 
was upon Bonomalee; that all landed estate, 
purchased with the annual proceeds of the 
ancestral estaté, was ancestral property within 
the legal definition of those words ; that 
although this question also had apparently 
been determined by the former judgment of 
this Court, still that decision was altogether 
obiter, as there was no question as to any 
particular property*raised in that suit, 

For the respondent it was contended that 
the questions uow raised had already been 
finally ruled in, favor of defendant by the 
former decigion of this Court, but that evem 
if they had -not, the judgment which the 
learned Judges then recorded was correct ; 
that therpetitions in the most public manner 
devfsed the whole of the self-acquired estate 
of the testator to Bonomalee, and tbat, . 
under the Hindoo law, the. proceeds of (be 
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ancestial 
Doss while he lived, ands al" "landed ` estate 
purchased with those procedds*was | like „the 
moyey with which it was purcini nis self- 
acquireg property. 
It appears that Chuckerdhur Deg was a 
very wealthy man, possessed of large estates.) 
which he had inherited fronf his’ father, and 
to which be added during his life-time. 
adopted, in the first place, the plaintiff Shu- 
danund Mohapattur as his son, and again at 
.- a later period of his life, he adopted the 
defendant Bonomaleée as a ‘second son. He 
then made a will, to which he obtained the 
consent of both these adopted sons And 
under which he devised t6 them his whole 
landed estate, both ancestral and self-acquét ed 
then existing, in the shares of 9 annas and 7 
anias ‘réspectively, giving the first adopted 
son the larger share. This. will was exe- 
cuted in 1849. Chuckerdhur Doss had 
reason afterwards to be displeased with the 
plaintiff Shudanund ; and in the year 1857, 
he presented a petition to the official author- 
ities of his district, in which it is admitted 
that he disinherited Shudanund, and in 


which it is asserted for: Bondmalee, though: 


denied by Shudanund, that’ he devised the 
. wholé-of -his estate to Bonomalee. 
nund presented petitions to the same author- 
ities questioning Chuckerdhur Doss’s right 
to disinherit him, and asserting that Chucker- 
dhur Doss was-not in his right senses. 
Upon this Chuckerdhur Doss ` appeared per- 
sonally before those authorities in January 
1858, and presented. ‘further petitions to the 
same effect as those’ which he had at first 
presented, and “alleging that he was in his. 
perfect senses, ‘and~ had deliberately and 
purposely acted as stated in the petitions. 
The authorities record that they were per- 


sonally acquainted with Chuckérdhur Doss ;. 


that -they held a conversations with him to 
ascertain „if he was in his senses, and if he 
really -meant to act as stated in the petitions; 
and finding that this was the case, they- 
admitted the petitions, and allowed them to 
remain as requested with the will. 


First, then, I have to determine whether 
in the former suit between these parties, the 
learned- Judges. ruled that these two peti- 
tions were a ‘portion of Chugkerdhur Doss’s 
will. In one” portion of their, judgment, 
_ they set aside so much of the will as pro- 
fesses.to deprive the plaintiff Shudanund of 
his: right to succeed to the whole ascestral 
immoyeable’ property held by Chuckerdfar 
Doss. ‘They go on to say :— Bat qs “re- 
“ gards all Ai pr operty, seeing that Chuck- 
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Hell. 
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"a ar aha Deko, SET Io Mo: ag De chose, 
DO ànd. ghosežtó disinherit his-gon, we cannot 


“inter ‘fare, and in-sd-far dismiss ‘the prayer 
‘of thé plaintiff ‘There is not the least ` 
rz doubt,” that, by the . petitions presented 
“by. Cliuckerdhur- Doss, he unmistakeably. 
‘published his will, and desired to deprive 
eighe plaintiff of all rights to the property 
"eo far ashe ‘could Aeptive him, and to 
i give it to ‘Bonomalee.” I think this sen- 
tence contains a distinct decision that the 
‘petitions were a part of the will, that in: y those 


Shs e ar" 


what he could to Bonomales’ me Bs 


Secondly,- it has to be deter aa whether 
this decision was beyond the points? then at 
issue before. the Court and therefore: oditér, ` 
or whether it is a “binding jedgment’ in_ghis, 
case. It is admitted that the parties in that 
suit were the same ss in this; it is admitted 
that the plaintiff then sought go set aside 
these petitions as inofficious ind inoperative; A 
but it.ig said that the reliéf: was demanded 
only as far as those petitions set aside the 
plaintiffs adoption, and so disinhefited the 
plaintiff, and that it did- not réfer’ Ad ‘any ° 
question as regard the property. ;, “There 
seems to be no.7doybt that the, plaintiff: did. 
seek to set aside: those? petitions sas wëll as 
the will so far as ‘they, ‘disposed of any of the’ 
ancestral estate. Thé willdivided’,the an." 
cestral agtate between’ the:sons with their 
consent. The petition ~ declared... that. 
Shudanund weng. no longer a.:son, but: “had 
been deprived™by. his- father’s act of that 
status, and that’ Bonomalee was now ' the 
solo son and heir.‘ Shudanund, when be 
preferred the suit, had an’ interest in the 
ancestral property. Regarding his father’s 
disposal of that, he could prefer,a suit even 
in his father’s life-time ànd against his father. 
But he did not then, and he does not now, 
question his father’s right té dispose of his 


solf-acquired property, and it ia therefore 


difficult to see how he could in his’ father’s 
life-time have brgught any suit regarding 
his father’s self-acquired, property, ` with 
which ie is admitted on all: hands that the 


‘father wa able to act ashe pleased. It may 


be then that the portion of. the judgment 
above.qauoted was not a judicial determina- 
tion as to what was gett willed away to 
Bonomalee, and as to whether the petitiong . 
contained as well as the will, a devise of any 


self-acquired property; but" only an expres- 






ion of the opinion“ofeghe Court acquiesced 
in probably at the tine by the Counsel on 
both sides te the effegt that. Chuckerdbur 
Doss had in those disputed petitions pub- 
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lished his will and desired to leave all he. 
could to Bonomalee. In this case the 
contents of those petitions are in, contest, 
and it is put in issue not only what 
Chuckerdhur Doss desired to do with his 
self-acquired estate, but what he actually 
did with it.. I have. the less hesitation in 
coming to the conclusion that tha opinton 
given by-the Judges in the former,suit is 
not a binding judgment, because I find that 
the reasons upon which that opinion was 
arrived gt are not recorded as they would 
have been, had there been any real contest 
upon 2tat the. time, and, secondly, because I 
concur in the opinion then given. 

_ tis then, thirdly,to be determined whether 
these petitions of July 1857 and January 
1858 contain a devise to Bonomalee Doss of 
all the self-acquired estate of Chuckerdhur 
Doss over which he bad the power of 
disposal. e 

Air, Doyne argues against that view, that 
the petitions are not even signed by Chucker- 
dhur Doss, that they are signed by his. 
Mooktear, that they are not declared in any | 
“way to be wills, that they age not exeeuted 
in any formal manner, and that they are put 
inte Court in a hasty. Dt of anger at his 
first adopted son. There is no doubt that 
they are not regularly executed wills in the 
English formal view of a will. But if may 
be that they contain a sufficient disposition 
of‘his property by a Hindoo. Mr. Doyne 
admits that the determination of the question 
must not rest on the forms which attended 
the preparation and publication of these 
papers, but on the whole of the evidence as 
proving that Chuckerdhur Doss did by 
those petitions make a testamentary disposi- 
tion of his prgperty. If those petitions con- 
tain a testamentary béquest, I think that it 
is proved that they were the deliberate act 
of Chuckerdhur®* Doss, even though they 
were not signed by him. Had only the first 
petition been presented, there might have 
been some doubt how far the act and signa- 
ture of his Mooktear was the act of Chucker- 
dhur Doss. B&t the second petition *was 
presented by Chuckerdhur Dogs if person, 
and it is recorded upon it that Chuckerdhur 
Doss personally attended and stated to the 
public authorities of the district that that 
petition was his delfberate act and performed 
by him in the full possession of his senses, 
and with s full knowledge of what he was 
doing ; and eren if this was wanting, thera 
is his answer in the sit preferred by Shuda- 
nund in which Chuckprdhur Des not only 
admits that he had given in these petitions, 
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but attempts to support their legality. Mr. 
Doyne however then argues that the petitions, 
though they may have been intended to 
sustain h testamentary bequest, virtually 
sustain no such bequest, that the Der peti- 
tion merely confirms the original will, and 


:points out that the present plaintiff had, 


according to a Clause in that will, forfeited 
his rights under it, and having ceased to be 
a son nt all, that Bonomalee as the only son 
will inherit, and that it goes on distinctly to 


gecord that, as respects all property which is 


not devised by the will, Chuckerdhur Doss 
retains fa his own hands the full power of 
dispo$al. My own impression, after a’very 
careful examination of the will and of both 
ths petitions, is that Chuckerdhur Doss did 
intend by them to declare that Bonomalee 
was his heir as regards his whole estate, 
The words are not so precise as they might 
be, 
dhur Doss is distinctly alluding to a disposi- 
tion of his property after his death, as he 
states that “ he considers that Bonomalee as 
now being his only son” (according to his 
opinion) “ will perform his funeral ceremo- 
nies, and after him be owner and heir of 
every thing.’ Mr. Doyne argues that there 
ist distinction between Chuckerdhur con- 
sidering that Bonomalee will now be his 
sole heir, and his declaring that fact. I 
would not make that distinction, but would 
give full effect to what was the testator’s 
intention in recording that petition, and that 
I consider to be formally to declare to the 
public authorities that- Bonomalee was his 
heir. As to the concluding words of the 

etition upon which so much stress has been 
laid, I think they are redundant, and that 
they do not in any way limit the bequest 
to Bonomalee, They contain a proviso that, 
notwithstanding the will, Chuckerdhur Doss 
retains in his gen hands the power of acting 
with his estate while he lived. They 
were mere surplusage, the words of an 
ignorant man who feared that, by making 
his will, he deprived himself of the power 
of taking action with his estate during his 
own life-time. It+is pointed out that this 
proviso extends only to property not men- 
tioned in the will But this is very 
doubtfal, The: words are “ Waseutnamah 
Sewai,” whatever moveable and immoveable 
property I have acquired or shall acquire, I 
retain the power of sale or gift over. Sewaz 
certainly, as a general rule, has an exclusive 
sigfification, but it also has an inclusive 
meahipg much in the same way as our word 
besides, and it is the latter meaning that I 


In the first petition however, Chucker- © 


af 


a 
+ 


- ¢ petition, 
às to the- wording of this’ petition of” July’ 
1857, it is, I think, completely renfoved by- 
_ that ofthe second ` petition of January 1858,* 


D 
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would SCH upon it in this; “Bentence ofthe, 
If thers was anys doubt, -howevar’,- S 


in which Chuckerdhur Doss, distinctly: re- 


ferring to the first petition, states “ thatthe. 


e has ‘made Bonomalee the’ Malick of all his. 


“ estate and of all: that he possesses, both? 


“ that mentioned in the will, and of every 
“ thing that he acquires subsequently, and 
“& that his elder adopted son Shudanund shal) 
£ have no right or title to any portion of it.” 
Here, again,- it may be said that thg word 
Malttk is indefinite,.but it is evident? from 
the context alluding to funeral- ‘coremopies 
thatthe méant by Malick to mean heir? I 
would’ then hold that Chuckerdhur Doss 
did bequeath all his estate, as he could be- 
queath it, to Bonomalee who is “consequently 
entitled to all his adoptive father’s self-ac- 
quired estate, whether mentioned in the will 
or Dot, 


The fourth question at issue on this ap- 
peal is whether the opinion‘of. the Judge in 
the former suit that landed estate purchased 
out of the proceeds of amcestràl -estate is to 
be considered as selfacquired estate is a 
binding judgment, The J udges say, it is a 
question which fairly ‘arose in the conten- 
tion then before them, and it is evident that 
there must have been some argument upon if, 
and reference to tlie authorities, though the 
decision is very short, and does not ‘enter 
into the grounds upon which it i is arrived at. 
As a general ie, iti is much to be deprecat- 
ed that a Court\should; when a decision has 
been already clearly’ given by a former Court, 
re-open the same question between the same 
‘parties, and hold the former -decision to be 
obiter. But the facts of this anse are pecu- 
liar. The plaintiff brought the former action 
against his father, and, while the case was 
pending’ in appeal, his’ father died.- The. 
case was still carried’ on by the second 
adopted son Bonomalee, the present defend- 
ant, who had also been ‘from the first a party 
to the suit. But, on the father’s death, the 
state of affairs becanie changed. Many more 

issues then arose between the two sous than 
would have arisen between the first adopted 
son and the father had he lived. The bequest 


.to “Bonomalee, except as to the ‘ancestral 


property, was not In my view-of the case 
contested while‘the father was alive. The 
declaration which the father had made ii, his 
will,-that certain estate was-his self-acqgired 
éstate, was certaifily not contested sin the 
former plaint: - It was e EE in. It is 


BI 
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Eé E which ‘has only arieën “and: been’ pro- 


“minéntly, broiight to .the plain (ës -notice— 


whén Banomalee took possession of that: pro? 
perty, that is, when the father died. Ido 
not say-that'it might not have been raised 


bs the plaintiff in his plaint, but it cer tainly 
ag got-taioed, and: no issue was detlared 
"upon: cit by the first Court. 


Looking, then, to 
“all these circumstances, I think the opinion 
expressed "9 “the former judgment is” not 
binding upon’ the parties, and I proceed to 
discuss the. question. GH E ee 

I do so_ with less hesifation;” ‘as here> „also 
I concur with the former “Judges. Ti ad- 
mitted that the law which ig to. guidé<us.ia 
the- Mitakshara. It is admitted that, Ing ` 
partition between a Hindoo joint undivided 
family composed sof. ‘brothe?s,e all acquisi- 
tions made by the ‘manager of that family:> 
out of the profits “of =the joint property 
belong to the joint estate, and therefore that, 
if we were now considering” ‘the question Zog 
between brothers, there’. would be no ques- 
tion that all landed estate,’ purchased with 
the profits of the joint estate, would. Also be 
joint? It is als® admitted that, as “‘Tespects 
ancestral immoveable¢ Property, a “Hindéo® 
father and sons: -v6ctinder the’ ‘Mitakshara 
Law a joint family atleast to<that extent: that, 
the father canot alienate such ancestral” 
property, except for’ special purposes, “But 
there seems to be great” ‘doubt as to. the 
extent of interest which a son possesses in 
such immoveable ancestral estate" while a 
‘father lives. It. appears. to 
“have been lately *ruled = by 
` the learned ` Judges: of ‘the 
High Court at Madras against the ‘opinion 
of such learned commentators on the Hindoo 
Law as Sir Thomas Strange aud Sir William 
Macnaghten, that a son’s interest extends to 
that point ; that he can compel an unwilling 
father to tr ‘ansfer to him igs se of the ances- 
tral: immoveable estate. It appears, again, 
on the other hand, to be admitted that, al- 
though a son hes a joint- interest in the 
ancestral immovedble estategwith his father, 
he canndt, as long as that esfate remains joint, 
call-upon hie father for ‘an account of his 
management of ‘the profits of that estate, that 
he, for instance; could not sue his father for 
mesne profits for years quring which it was 
uader his father’s management. If ‘so, sit 
would follow that the, sou" interest did not 
extend to the annual: profits received from 
the ancestral immovpable estate while it 
remained joint, and leven though it may 
reach “to the estate itseff tothe extent of being 
able to force a ie ation, atid,thereby to 


*Stokes’ Reports; ; 
Vol, I, page 97i: 
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enjoy the profits'of his share after separation, 


it would not necessarily follow that his: in- 
terest would be the same even before his 
share was separate from the estate. It ap- 
pears to me thatit would be carrying the 
joint interest of a son to an unprecedented 


extent to hold that he could eall upon his | 


father to account for his management of thé 
ancestral estate as regards all profits regeived 
from it. Such a law would be ‘contrary to 
public policy. Still if that law was ‘dis- 
tinetly laid down, it might-be acted upon; But 
although the Madras decision very nearly 
reaches that point, it does not altogether do 
so, and the law itself is silent upon it, and in 
some passages, looking upon- the profits as 
moveable property directly against that view, 
Para, 27, Sectiop 1, Chapter I. Mitakshara, 


Lé z 

There is still, however, another question 
Tor consideration. «It may be that, even if 
the father a manager is entitled to expend 
the profits received in his life-time from the. 
ancestral immoveable estate, still if ke ex- 
pends. that money in purchasiog other im- 
moveable estate, such estate thereby becomes 
ancestral. „It is not contended that imnfove- 
able estate acquired by the father out of any 
profits but those of the angestral estate are 
not, self-acquired property and ‘at his disposal. 
: The Mitakshara says (Chapter 1, Section 4) 
that all immoveable estate, acquired or re- 
covered with the use of the patrimony, must 
- be considered ancestral. But it is a question 
whether in a joint Hindoo family, the profits 
‘from ancestral estate are patrimony. They 
are not, I think, patrimony within the mean- 
ing of the words ‘descended from the 
father.” The ancestral immovenble estate 
alone is the patrimony. The profits of that 
estate can be used and expended by the 
father without detriment to the ‘estate, If 
any of the estate itself is sold or used in any 
way, what is acqufred or recovered with such 
use takes the place of the patrimony, and is 
viewed by the law-as patrimony. ‘he son’s 
interest in a joint family of father and sons 
extends only to the patrimony. A son may, 
by compelling thé father to divide that esfate 
and give him a share, obtain ap additional 
interest in it. But as long as it remains 
joint, the father alone is absolute master of 
all the profits derivable from the patrimony. 
He is at liberty to expend them as he pleases, 
and is not accountable to his son for such 
expenditure. He must maintain his son, but 
beyond what is necessgry for maintenance, 
he may give what hg pleases to any one. 
Such profits do not, therefore, in°my opinion 
constiLute ancestral toet, and immareable 
` ke 


estate purchased with such profits is,” there- 
fore, in my opinion, also not ancestral pro- 
perty. Indeed, it appears to me that, even 
in a joiat family of brothers, such profits 
would not be their patrimony, but thar owe 
property acquired by themselves, and to 
which such brothers would be entitled as 
such to a share, and for which the manager 
would be liable to give an account to each 
brother. The difference between a joint 
family of a father and sons, and of a joint 
family of brothers, as regards their rights ‚in 
the profits of ancestral immoveable property, 
is that ir the former the father is sole unac- 
conntable owner, and in the latter atb the 
brothers are joint owners. In the former, 
the *son’s interest extends only to the undi- 
vided estate. Iu the latter, the brother’s 
interest extends to the profits as their ac- 
quired property, as well as to the estate as = 
their patrimony. 

Holding the above view of the different 
questions raised in this appeal, I would dis- 
miss D with costs. 

Steer, J.—My colleague thinks that the 
petitions of the deceased Chuckerdhur Doss 
referred to by ‘him were declared by this 
Court in its judgment of the 28th February 
1863 to be parts of the will of the said 
Chuckerdhur. At the same time, he thinks 
that the decision of the Judges to that effect 
was obiter, and not therefore binding. 

I agree with my colleague in thinking 
that, if the Judges intended to declare their 
opinion that the petitions were in their 
nature and design testamentary instruments, 
their opinion is obiter, for there was no issue 
to try the question of the character of those 
documents, and no reasons are given why 
those papers are to be regarded as wills. 

But I disagree with my colleagae in think- 
ing that the Jidges intended to declare that 
in their opinion the petitions referred to 
mere wills. In their remarks they seem to 
me to refer to one will only, and they regard 
the petitions as so many separate publications 
of that will. 

Every petition was a separate and distinct 
publication of his „will. In every one he 
announced the forfeiture of the inheritance 
of his ‘first adopted son the plaintiff, and as 
a consequence of the civil death of that son, 
the right of the défendant, the second adopted 
son, to the rights of an only son. 


As far then as these petitions professed to 
fleprive the plaintiff of the estates which came 
to hif father from his ancestors, the Court 
declareg those petitions as inofficious and 
inoperative, and that, I think, was the light 
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in which the Court regarded: those petitions.. Aen is, . avé.<thesé ` subsequent. “acquisitions 


There is no part ôf their judgment in which’ 
it can be gathered that, besides the’ one 
admitted will, all these several EE 
petitions were wills also. Í 


' Nor can I think, as my colleague has done, 
that itis right to: regard these petitions 08" 


r 


wills, of as it were codicils to the original’ 
Their scope and design were to declaie: 


will. 
simply that, by reason of the plaintiffs for- 
feiture of his status as a sou, Bonomalee was 
henceforth to be regarded as an only sor, 
and as such he would be: entitled, whether 
Chuckerdhur had said so or not, to $e re- 
garded as his sole heir, Ido not think *that 
Chuckerdhur meant in any of those peti- 
tions to say that he then and ‘there made a 
bequest to Bonomalee of all his property. 
All he intended by the petitions was to re- 
move all doubt as to the effect which his 
repudiation of his son, the plaintiff, would 
have in the future devolution of the property. 
He may be taken to say "mn these, ‘‘ Shuda- 
nund is no longer my son, he no longer stauds 
in the way of Bonomaleg’ aa mg heir? And 
indeed, if, as Chuckerdhur clearly thought, 
he could disinherit the ‘plaintiff, what reason 
is there to régard-these petitions as wills, 
for they were useless as.wills. If plaintiff 
was not his son, and had no rights of a son, 
the whole inheritance was Bonomalee’s with- 
out any express devise. Chuckerdhur 
thought he could deprive plaintiff of the status 
ofa son. If plaintif was deprived, then 
Bonomalee succeeded to every thing. Where 
Bonomalee would, as of right, succeed, how 
can we suppose that. Chuckerdhur meant to 
make a devise in his, favor? The theory of 


. a devise can only be sustained by supposing 


that Chuckerdhur was in doubt as to bis 
power to deprive the plaintiff of his status, 
und his rights as a son ; but there is no ground 
for supposing: that he enter tained any doubt 
upon the point, and if he did not entertain 
any doubt then in his view, Bonomalee was 
his sole successor, and he is not likely to 
have made a devise in his favor of what 
would devolve upon him in natural course. 

I think then that the‘petitions cannot be 
regarded as in the light of wills, 

Another point on which I cannot agree with 
my colleague is as to what we are to regard 
as the ancestral property of the late Chucker- 
dhur Doss. There seems to be no question 
that in his life-time Chuckerdhur made 
acquisitions to landed property. It does, not 
seem to be disputed that he made these out of 
thie profits of the landed estates w hich he 

acquired from his father, Now the ques- 





moadé professedly out of the assets and pro-. 
ts of agoint ancestral estate to be regarded - 
as also’ ancestral ? 


> Now ‘there are numerous decisions in 


which-it has been held that, where it is pre- 
‘sumable’ that property has been bought out 
of the assets of ancestral’ pr operty, it de 
itself ancestral. It seems to me, therefore, 
that it is tod late in the day to question the 
applicability: of this’ principle of law to the ` 
case of any joint Hindoo family. Dn i 


I can see no distinction. Ag regards right of 
property between the law in, ‘Fespect to one 
joint family and another. A family, > con- 
sisting of father and son, is as much Ander 
the rutes which govern right of property’ in 
joint families, as a. family Sf ebrotherss If 
one brother of o joint- family cannot, ‘by tlie. 
use of joint funds (and att funds are joint 
till there is a separation from a joint state) 
acquire property for his. separate use, “ho 
more œu a father. In parts ofthe country, 
and in families governed by the Mitakshara 
law, the father and son are joint proprietors 
The father, it ig true, is the sole manager, 
and, as such, be has.thé control of the ex- 
penditure of the’ income of the’ family; but 
I take it, whatéver he expends, hé must be’ 
considered to spend for the family,’ and 
whatever he acquires, he acquires for (he 
family se for they have a common interest 
with him in the expenditure and” in the ac- 
quisitions, 

I can never concede the theory that, in a 
joint Hindoo family, where’ the landed: pro- 
perty is managed by the father, he’ je at 
liberty to spend the eurplus-inecome of the 
family estate in the purchase ‘of a private . 
estate for himself. The income is not his, 
but the family’s ; and though he cannot be 
controlled while he is mapager in the pur- 
chase of such property as he thinks fit to 
buy out of the income of the family estate, 
the estate he does so buy must be considered 
the proper ty of tlee family. 

In this view I would decyge to the plaint- 
iff all tlg landed property sided for, with all 
the costs of suit, ` . 

Trevor, J.—This case was referred to a 
third Judge, in consequence of a difference of 
opinion upon two points between the J HES 
who heard the case. 

These points were :—|sé, whether the 


„petitions presented by Chuckerdhur Doss 


amount to a testamentigry act or not ; and if 
they do, what is the efféct of them ? and 27d, 
whether property hs pas by'a father, in. 
possession of ancestral’ property as manager 
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for, himself and song from ‘the profits: of 
‘such ‘ancestral. -property is-itself. ancestr d 
i ‘proper ty or self-acquired. dÉ 
- Qn the frst point Ihave no hesitation in 
agreeing with Mr, Justice Elphinstone 
‘Jackson. Considering that the testator was a 
Hindoo, that no particular form is necessary 


amongst them. for making a testamentary - 
disposition, that it is equally valid whether, 


it wens in writing or orally published, provid- 
ed that the intention is clear, it appears ‘to 
whe that these petitions acknowledged: “by. 
“Chuckerdhur:Doss were in the nature of 
codicils to the-will executed by him, and that 
they . had the effect of disinheriting Shu- 

_danund*of every thing that had been left to 
"him br the will which the father could will 
away į» and of a bequest-.in favor of Bouno- 

4 malée Doss of all that proper ty. 

7 On the second ‘point I am clearly of 
opinion witl Mr. Justice Steer that, as the 
father and son or sons are co-owners in the 
ancestral property,, so they are co-owners in 
that which i issues from it, viz. the profits of 
that joint estate, and that consequently any 
estate ‘purchased by these joint funds. fol- 
lows the ‘Character of the fund of which it is 
the représentative. 

"The decree in the case “shonld, enee 
be drawn up in conformity with the opinion 
E the. majority of the Court on these points. 


a" ` Me i ae a a WW 


The 26th September 1866. 
ae , Present: 


The Hon'ble Sir Barnes Peacock, Kz., Chief 
Justice, and the Hon’ble H. V. Bayley, 
Judge. 

Sale by Hindoo ‘Widow—Froof of 


legal necessity—Special Appeal— 
Remand-—Jurisdiction. 


Case No. 27238 of 1865. 


Special Appeal from a decision posset by 
Mr. A. Hope, Officiating Judge of Sa- 
run, dated th®30th June 1865, affirming 
a decision passed by the Principal Sud- 
der Ameen of that District, duted the 
26th April 1864. 


Ram Pershad Sookul (Defendant) Appellant, 
e versus 
Rajunder Sahoy Plaintiff) Respondent. 
Mr. R. T. Allan for Appellant. 


Baboos Unnoda Pshad Banerjee and 
Onoocool Chundegx Mookerjee for Re- 


E spoudent. Wé 
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- Suit to set aside-a sale by Hindoo widows, — 


HELD by Peacock, "OC. J. thatthe High Court hag 
‘the power in special appeal, before remanding a case, 
to see whether there is any evidence on the record 
which would warrant a contrary finding to that already 
come to by the Judge below, and that it would be wérse 
than useless to remand the present case to the ‘dhdge to 
find whether any necessity existed for the sale, when 


„tha Court sees that there is no evidence on the record to 
-prove .the existence of such necessity, when the Judge 


has found that there was no necessity, and when, if he 
were to come to a contrary finding upon the evidence 
as it stands, his judgment would be reversed upon special 
appeal as being a finding without any evidence in sup~ 
port of it. 
Hen conira by Bayley, J. that, under Section 372 
Act VII of 1859, the Court in special appeal cannot 
try facts ou the evidence on the record, or whether the 
evidence is sufficient to enable the Court to come to a 
conclus#n of fact on the question of legal necegsity, 
and that the case should be remanded tothe Judge tor a 
clearginding on that question, 


Bayley, J.—Tuis is a case in which 
the special appellant’s main plea is " that 


the Lower Appellate Court has erred in 


law, in investigation, and in procedure, as 
it has come to no proper judicial finding, as 
to whether a legal necessity existed, such as 
would justify the alienation by the sale 
made in this ease by the Hindoo widows, 


The Lower Appellate Court dismissed the 
appeal, and affirmed the decision of the 
Principal Sudder Ameen, which was, that 
legal necessity was not shown. - 


It is urged before us, that there was- a 
debt of almost the amount of the money 
obtained by the sale. Further, that rupees 
400 of 1,020, money had by the vendor, was 
advanced on account. of Government Reve- 


nue; ‘that the rest was paid for mainte-. 


nance; that there were unavoidable Hindoo 
funeral ceremonies (shrads) to be provided 
for ; that the Lower Appellate Court itself 
states, “itis true that Ruttun Lall, father 
“of plaintiff, was deeply involved in 
“ debt,” and again it is true that “ Rutéun 
ne Lall was exceedingly extravagant,” In 
reference to thé statement by the Lower Ap- 
pellate Court that, ‘ as the estate of Ruttun 
“ Lall was large, the widows should not 
“ have required any advance in. cash for the 
“ purpose of their maintenance,” the spe- 
cial appellant urges that an estate may well 
bå large in extent and ordinarily in re- 
sources, and yet be so encumbered, or its 
owner in such other difficulties as to have 
a legal necessity for parting with if as a 
portion of his landed proper ty. 

On the other hand, it is pleaded that it 
is not shown that the rupees 400 of Gov- 
ernmente Revenue before adverted to, was 
presgingly due, and not capable of being met 
by Ug incomes or mortgage of the very 
property in which the arrears had accrued’; 
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° Ee Ga eee, = a e ! 
aud that the finding of the<Liower 7 Appellate} ‘we. now ‘are; in-special appeal.; ¿On the coun- 
S + 5 H wy tat” pie ea em Rees E WI e o e in s 
Court is substantially onéz-of fact, thatthe; trary; wèshould, I think, in spécza/ appeal, be 
estate was so large in ‘its: resources as to | assuming? those functions which appertdin 
fargish aniple means for the ‘widows to pay | to’ :the -Tower „Appellate Court in regular 
all necgssary expenses and debts without} appeal. — `' SCH 


ee the property in question in this | `I admit that, in a regular appeal, we should.- 
ase, a ` Sé EN 


E EE EE wesch ee the case on the evidence without ré-: 
; ; e., Judge stating i maħdi— But we should then. be sitting ds a 
` ce Bei D za 23 Na ; è p 
Seed a anata ange cay ORR SY Joely ahi i dolia 
“ travagant.” I find, too, that forthe pay- on de which ve are not in special appeal. 
ment of an alleged arrear of Government “The special appeal law, Act : VIM of 
Revenue rupees 400 was accounted for out | 1859, Section 372, does ‘not: In:mys,view, at - 
of part of the monéy received from the sale, | 4! allow of our trying facts: Seele Sen 
Butt whether the allegation of necessity is E ‘a as Sete aaa Sieg ia 
a true one or not, the Lower Appellate Cogrt ge ew lusion of fact as to ‘th Si EM 
- does: not clearly, that is, (as- it ought lo- ea EE Ee 
gilly:to have dote), investigate or find whe-| ° ion a KE EE EE D 
ther the estate for which the arrears ofre- " e Wie SE SE GE . 
venue had accrued was a profitable or losing | .’ The procedure in’special’appeal, it is said: 
one—ohe exhausting means, or furnishing | 19 t0 be the same as*far'as Applicable as, that 
them—facts all important in order td arrive | ID regular appeal. B nts that Lë of 
at a correct’ conclusion as to the existence | he law, will not enable. usto try qquestio#s 
of legal necessity. ` Nor-is it decided by the | of fact dn evidence in special appeal, exactly 
Lower Appellate Court, whéther the estate |88 We should in regular, app eal, because the 
being “large,” was so vencumbered as to | Legal distinction between the two „forms of e 
yield nothing, or_so productive as to give | Den is that the former. trial’ shall “be liz- 
funds, notwithstanding Rutiun Lall’s in-| Mtted to the questions: ` detailed”in. Section, 
debtedness and exceeding extravagance, to 872, from which"a Hinding, of fact-is entirely 
pay the debts and interest upon them, as| °*cluded, and ‘the “latter, $, e., regular ab: - 
well as unavoidable shrads and charges of | Peal may be on questions’ of law.and ques- > 
maintenance, as also Government Revenue, | tous of fact also. ES? oo 
These facts necessarily ought, in my ,opinion, I would, therefore, remand the, casé. for, 
to have been each and all clearly found, and | a clear finding of: fact on the points above ~ 
I do not think they are’ so, either in terms | indicated. "e", í E n 
or in substance. At least, the finding is so Peacock GE ~The decree of the Biet 
vague and indefinite and inconsistent with Court Fee? was affirmed by the Jadge was 
other fucts recordéd-by:the Lower Appellate | that the deed of sale be -set cabide, and ‘that 
Court, as to appear-to me fo be no legal find: | thie plaintiff do recover posséssion. I am of 
Ing at all. In this view, I would, according opinion that the decision of the Lower Court 
to the oe tee eege for the last twenty | of Appeal ought to be affirmed with costs 
hit : SC gece or a clear » thatis a | eo far as it relates to'setting aside the deed 
egal, linding on these points. of sale and the costs in the Lower Courts. 


+ 1st—What were the available assets of K , l 
the éstate when the salọ was made? i The piaintiff is the son of Ruttun Lall, and 
2nd.—What were then its debts and lia- | sues for possession. of the property by set- 
bilities? `- ` S . |'ting, aide n deed of sale executed by the 
3rd.—On which side was the balance, and | widows of Button Lall as giħrdians of the 

Was it such as to show under all the circum? plaintiff difring his minority. The deed is ` 
stances, such a legal necessity as to justify | dated 29th March 1844. - The Court of first 
‘|! instance found fhat there was no- necessity 


the sale? ` > 

Ido not think, -we can fry these points | to sell the property, and gave a decree for 
on the evidence on the record, and come to | the plaintiff, and the Lower Appellate Court - 
affirmed that- decree by dismissing the ap- 


a finding of fact.on that evidence. 

- That evidence consists of depositions of peal. The Judge says:that*Ruttun Lall, in 
witnesses indicating the indebtednesseof the Gonjunction with the:wvidows of his brother, 
owner, and the legal necessity of the safe. | execyted a zur-i-peshgéddeed, dated the 13th. 
The sufficiency-or insufficiency of it‘ig not | of June 1838, en ikrarnamah, dated the 71h 
for us, I consider; to.weigh when sitting, as ‘of January 1839, aud a tpoiussook, “dated the 
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9th Cheyt 1247, for sums amounting to 
rupees 5,925, and that, after deducting the 
amount due under the said deeds, apd intet- 
est, amounting altogether to rupees 5,980, 
there remained rupees 1,020, the balance of 
. ithe purchase money, out of which, it is al- 
‘leged that rupees 400 had been previously: 
advanced to pay Government Revenue ; aiid 
the balance was paid in cash to the widows. 
He further says, “it is argued that the 
“ greater portion was employed to pay off 
“ the debts of Ruttun Lall, sud that of the 
"rr balance a portion was used to pay Gor- 
“ erument Revenue, aud only asmall amount 
“ was appropriated by the widows for ne- 
.-“ oppent expenses. But no attempt was 
© made to show that there was any neces- 
“ sity to sell the estate at all. It is true, 
“ that Butupo Lall was exceedingly extra- 
© gnnt, His estate, however, was large, aud 
“ ought to havo produced sufficient to main- 
“tain the widows and their dependants, 
‘No valid reason has been given why the 
“ Zur-i-peshgce deed, the ixrarnamah, and 
“ tumussook should not havs been allowed 
e “to remain in the same state as Ruttun 
Tall left them. In regarc to the ikrar- 
“ pamuh, ‘the sale was certainly premature,’ 
“ for interest was not te run on it till 1252 
“ Fuslee, yet the property was sold in 124] 
t Puslee. Again, it has been ruled by the 
“ Gudder Court, Assonissn Begum, Defend- 
“fant, Appellant, versus Radha’ Benode 
‘** Misser, Plaintiff, Respondent, dated 21st of 
"du 1856, and other cases, that the sale 
© of property for the payment of Govern- 
“ment Revenue except under special cir- 
“ éumstances is not valid. No necessity 
“ has been shown for the advance paid on 
“account of Government Revenue in this 
‘ case, and ‘as the estate of Ruttun Lall was 
"Large, the widows should not have ra- 
“ quired any advance in cash for the pur- 
“ pose of their maintenance, Suhawun Lall 
‘and Sheoboo Lall (the purchasers) have 
‘“ since disposed of the property to the 
“ Defendant, Appellant, ünder a deed of sale 
“ for rupees Je, "00 and it is pointed eut by 
“ the Plaintiff that it is clear thatehis guard- 
" iens did not receive an eqtfitable amount 
. for the property.” 
Jt is contended in argument that the 
. Judge was wrong in finding that there was 
no uecessity to sell, for he says that Ruttun 
Lall was exceédingly extravagant. But | ‘satisfy himself as well as he can, with 
the extravagance of Ruttun Lall does ot 


“ refeyence to thé parties with whom he is 
necessarily show tllut it was necessary for ` “dealing, that the manager is acting in the 


the widows to sell ang portion of the estate’; «particular instance for the benefit of the 
and the Judge Sg Ki Dnce that (e estate “ estate ; but their Lordships think that, if 


was large, aud ought to have produced 
sufficient to maintain the widows and their 
dependants. 

1t wag also contended that the advance 
of 400 rupees on account of Goregnment 
Revenue showed a necessity, and that when 
the Judge says that no necessity has becu 
shown for the advance made on account of 
Government Revenue, he must be under- 
stood to mean that no special circumstances 
existed which warranted the widows in 
borrowing that money according to the rul- 
ing of the case Which was decided in 1836 
and wag cited by the Judge, and that as 
thay fase has been overruled, the J udgeewas 
wrong in point of law in holding that no 
nelessity existed for selling the estate in 
order to discharge the amount borrowed for 
the payment of Government Revenue. 


When the Judge says that no necessity 
has been shown for the advance paid on ac- 
count df Government Revenue, I do not 
understand him to mean that no necessity 
has been shown which would bring the case 
under the special circumstances referred to 
in the case cited. Ou the contrary, I think 
he intended to find generally that no neces- 
sity to sell or to obtuin the advance for the 
purpose of paying Government Revenue had 
been shown. He concludes, “under any 
nm circumstances the widows, as shown above, 
‘had no power to sell the estate, and no 
‘t pressing necessity for doing so has been 
“ adduced.” 

The case of Hunoomanpersaud Panday, 
versus Musst. Babooee Munraj Koonwaree, 
6 Moore’s Indian Appeal cases, page 393, 
was cited. In that case if was laid down 
chat the power of a manager of an infant 
heir to charge an estate not his own, is 
under the Hindoo Law a limited and qua- 
lified power. If can only be exercised 
rightly in a dase of need or for the benefit 
of the estate; but where in the particular 
instance the charge is one that a prudent 
owner would make in order to benefit the 
estate, the bond fide lender is not affected 
by the precedent mismanagement of the 
‘estate. The actual pressure on the estate, 
the danger to be averted, or the benefit to 
be conferred upon it in the particular in- 
stance, is the thing to be regarded, Fur- 
ther it was said :—“ the lender is bound to 
‘ enquire into the necessities for the loan, to 
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“he does s0 enquire. andsacty, honestly, ` ‘thé. SCH At was une ged that we. ought to re- 





the purchaser under whom he claims did 


- finds that, although Ruttun Lall was exceed- 


- that the estate ought to have produced suffi- 


. large and the widows should not have fe- 


“ reasonable credited necessity is not 8-con- 


“ dition precedent 1, the vaag of. bie 


s change.” 
In the present case tho estate was -sold 


for 7,000 rupees and in about 4 or 5 Eech 
afterwards, namely,in November 1849, it was’ 


sold for rupees 14,000. It was contended 
that there was no evidence to show tliat the 
plaintiff did not receive an equitable amount 
for the purchase inasmuch as other portions 
of the same estate were sold by other share- 
holders for a less amount. Itis net neces- 
sarye in this appeal. to decide whet fey’ the 
“estate was sold for an inadequate price or 
not. -I think that the onus lay upon the 
defendant to show. that there was some danger 
to' be averted from, or some benefit to be con- 
ferred upon, the estate by the sale, or that 


make enquiries into the necessity for the 
sale, and satisfied himself that the widows 
were acting in this particular instante for 
_the benefit of the infant. . Here no evidence 
“was given that there was. an” actual neces- 
sity to sell, nor that any repr esentations were 
made to the purchaser by the widows,‘ which, 
if honestly believed, were sufficient to satisfy 
him that there was such a necessity, or, that 
the widows were acting for the benefit of 
the estate. On the contrary, the Judge 


ingly extravagant, his estate was large. and 
ought to have produced sufficient to main- 
tain the widows and their dependants. The 
term for which zur-i-peshgee had been 
` granted had not: “expired, and interest had 
_not commenced’to run on the ikrarnamah at 
the time when the sale was effected. 


The judgment is not so clearly expressed, 
nor are the facts so distinctly found, as they 
might have been. When the Judge -says 


cient to maintain the widows and their de- 
pendants, I think be means that it was 
capable of producing sufficient ; and when he 
says that the estate of Rutten Lall was 


quired any amount in cash for the purpose 
of their maintenance, I think he meant “to 

say that there was no necegsity for any such 
advance. I do not think that any error in 


to reverse the decision of the Judge and. to 


hold that the sale was valid as haying been, 


made under necessity, or was one whch a 
prudent owner would have inade for thé pur- 
- pose of benefiting the remainder of the estate. 


~ 


interests. of the infant.’ 






mand: ve? éase for ` further. ‘enquiry, and -to 
gir GC Judge to find the facts with great- 
et cleatness and certainty. I regret to 


| differ from my Hon'ble colleague, but I am 


ofopinion’ that we ought not to remand the 


"po unless we see that there is evidence ‘on 
‘tie record which would justify the J udgein 
7 finding . “that: there was a legal and valid 


Gause for? ‘the- sale, ‘or that, from enquiries 


‘which the-purchaser made, he was honestly ` 


induced'to believe that a necessity for. selling 
existed, or that a sale, was!baneficial’to tho’ 
No such evidence 
has been pointed out; aiid there is none which 
would have warrantéd ‘tlie Judge in uphold- 
ing the deed of sale. 
It appears, to- mê ‘that we pave, the, ,power, 
before we remand the: cise- até see “whether 
there is any “evidence: ‘or the record which: 
would warrant a contrary. finding, It would 
be worse than useless to-put the par tieg to 
expense and delay by. remanding” the case to 
the Judge to find whether: any “nécessity’ ` 
existed for the sale of the ‘estrite with re- 
ference to the, 400 rupees borrowed: For the 
payment of Gover nment -Revenue,;” or forthe 
purpose. of finding whetlier avy. *, ““Decessitv 
existed for selling- for the ‘purpose- of”: :pro- 
viding maintéñañco. for,the family, or forthe 
purpose of discharging’ thé debts which were 
paid out of the pur chase money, when we 
see tha? upon the record there is no evidence 
to prove that.-any such necessity | existed, 
when the Judge has found that thére was, no 
necessity, and. "when, if he were to come fo a 
contrary finding’ upon the? evidence ‘as “it 
stands, his judgment would be” reversed upon 
special appeal, as beings A -finding without 
any evidence in support of it: 


It was’suggested Uy Mr. Allan on behalf 
of the defendant, appellant, that the defendant. 
might be allowed to enll*farther witnesses 
if the case were remanded. ButI am of 
opinion that the case ought not to be ro- 
manded for thg - purpose of enabling the 
plaintiff to make outa fresh case. Each of 
the’ parties had to prove his*case in the Lower .- 
Court, Md each of them ought at that time 
to have given all tlie evidence in his power 
in support of his case. If we were to re- 
mand ‘cases for the purpose of allowing par- 
ties to improve their*’respective cases Je 
calling further witnesses, there would be no 
end to litigation. As it ‘is, this case has al- 
ready been once:stemianded, and rettrned 
ugder that remand. 

It apperys that ihe debts duc ander fhe zur- 
i-peshges, ikrarnamap, and turitissook have 
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Tuts isa suit by the plaintiff, claiming 
23 heir of Joala. Mookhee, for a declaration of 
his title to succeéd to a certain jote consisting ° 
of 59 beegahs, which he alleged to have heen 
in her possession. 


$ 

The Judge, Mr. Wauchope, on a former 
occasion, tried the question, and found that 
the plaintiff was not in possession ; that cer- 
tain persons called Ram ` Soondur, Ram 
Taruck, and Khetturnath, were and hnd 
been in possession ; and that there was no- 
¢hing to show that plaintiff was the ryot. 


The case was remanded by this Court ; 

the Qourt observing that plaintiff claimed 
the tenure as the heir of Joala Modkhee, ` 
ang that it was admitted that the tenure 
was recorded in her name in the serishtah of 
the defendant. The Court directed the 
Judge to find whether Joala Mookhee was 
ever in possession, and whether the plaint- "` 
iff has a claim to succeed to her by inherit- 
ance, 
- Op remand the Judge, Mr. Lillie, has 
found that the three persons above named, 
Ram Taruck, Ram Soondur, and Khettur- 
nath, have always been in possession, and 
that Joala Mookhee was not really in posses- 
sion at all, and he has sufficiently, and, we 
think, satisfactorily tried the question which 
he was required to try by the order of 
remand. ; 

On appeal the plaintiff contends that, in a 
former decision in 1849, Joala Mookhee, in 
a suit against the former putneedar Gocool 
Chunder Thakoor, obtained a decree, declar- 
ing the 59 beegahs now in suit belonged to 
her, and he contends that the present de- 
fendant is bound by that decision ; and that 
the Judge ought to have relied on that de- 
cision, and found that Joala Mookhee was 
in possession, 

The appellant does not and did not show 
that the prdsent defendant is privy in 
estate to Gocool Chunder Thakoor, the defend- 
ant in the former suit. It is suggested by 
the respondent’s Counsel that the putnee- 
daree interest of Gocool Chunder was sold 
under Regulation VIII of 1819; bot there 
i$ no proof of this one way or the other. 
If the appellant wished to rely upon the 
decision now produced as binding on the 
defendant, it was his business to prove that 
the defendant came in under, or was privy 
in estate to, Goceol Chunder. This he 
wholly failed to do. But independently of 
the failure of proof on this point, we think 
that, where a person apparently holds a 
tenurg in 6 zemindaree, is recorded in the 
serishtal, and is nominally in possession, 

































not been actually paid. These debts vers 
ireated as satisfied by eredit for the amount 
being given against the purchase money, 
which was not paid in full. Under these 
circumstances the plaintiff is not entitled to 
possession but merely entitled to his equity 
of redemption. It must be, borne in mfnd 
that the zur-i-peshgee was executed eby 
Ruttun Lall, the father and noz by his widow, 
I at one time thought that we might di- 
rect the necessary accounts to be taken for 
. redeeming ihe mortgage, but as the plaintiff 
has not taken the necessary steps for redemp- 
tion, and has not tendered or brought into 
Court the principal money borrowed on the 
security of the mortgage, ho ia not, as yet, in 
a position to redeem. , 
All we can qo is to set aside the deed of 
salé, leaving tho plaintiff to adopt such 
"measures as he may be advised for redeeming 
the estate. « 
~ The decision of the Lower Appellate Court 
should, in my opinion, be affirmed with costs, 
so far:as it sets aside the Deed of Sale, and 
reversed so far as it orders possession, the 
“decision of the Lower Appellate Court will 
stand as to the costs of the Lower Courts, and 
appellant will pay the costs of this appeal. 





The 26th September 1866. 
Present: 


Ly 
The Hon’ble J. P. Normen and G. Camp- 
l bell, Judges. 


Benamec holding—Zstoppel. : 
Case No. 1641 of 1866. 


Special Appeal from a decision passed by 
the Judge of -East Burdwan, dated the 
16th February 1866, reversing a decision 
passed by the Moonsiff of Pothna, dated 
the 14th Hay 1864. 


$ 
Ram Dhun Mookerjee (Plaintiff) Appellant, 
VETSUS 
Monee Kornica Debec and others 
(Defendants) Respondents. 


Baboo Bhowanee Churn Dutt for Appellant. 


Mr. R. T. Allan ond Baboos Kishen 
Kishore Ghose and Kedarnath Chatterjee 
for Respondents. 


Where a person apparently holds a tenure in a zem- 
indaree, is recorded In tte serishtah, and is nominally 
in possession, though in a suit for ren or as to the state 
of the property, the zgmindar is, at any particular time, 
unable to prove that’ such person is holding benamee 
for others really interested, or if im any future years 
such*zemindar can show that these persons are the 
really enjoying the profits, paying the rents, and agting 
as owners, ha is not prevented by g decision as to the 
rents or title in former yrs, from showing what is the 
state of things in any substquont years, 
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 Siech Pérshad Surmah’ and others (Defend- 
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though*in a suit for rent, or: ‘a8: to. ‘the state~| 
of the property, the zemindar: ij is, at any pate: 


ticular time, unable to prove, that’ such per- 
Son is o mere name, holding bengmee for 


some ‘other persons really interested, or if, in’ 


any future years, such zemindar - can show 
that these persons are then really enjoying 


the profits, paying the rents, and’ acting EI 
owners, he is not pr evented by a decisio; 
as to the rents or title in former years’. from - 
showing what -is -the state of things in any, 


subsequent-years. 

On all these grounds, therefore, we think 
that the decision of the Judge dismissing 
the plaintiffs suit, and declaring URL as 


heir of Joala Mookhee, he was not entitled 
to_a decree, was one which he was cope- 


tent: to pass, notwithstanding the for mer do- 
cision, and we affirm the decree of the 


Court below, and disiniss this appeal with 


costs and interest. 





The 26th September 1866. ° 
Present: 


ay 


The Hon’ble H. V. Bayley ‘and Sbhumboo-" 


nath Pundit, Judges.’ 
Survey Niap—Possession—Evidence. 
Case No. 1558 of 1866. 


Special Appeal from a decision passed by 


the Judge of Sylhet, dated the 19th 


_ March 1866, modifying a decision passed 
by the Moonsiff of Russoolgunge, dated 
the 25th November 1865. 


. Mahomed Meher’;Chowdhry and. others 
(Plaintiffs) Appellants, 


VETSUS’ 


“ants) Respondents. 


Baboo Greesh Chunder Gltse for Appels i 


lants. 


No-one for Respondents. Ke 


A person in eg may sue to’set aside a survey 
map. 
‘A sutvey man is not couclusive evidence of possession, 


Ir is clear that the Lower Appellate Court 
thinks the case of the special appellant to.be 
different from what it really is, because 


plaintiff had. need that "be was in pos- 


session. 

The inference to be derived fem the 
decision of. the -Lower Appellate Court -is 
that that Court believes that, in every ®case 
of survey, as a question of fact, the deéision 


‘must always be-in favor of ‘the party in 


er 
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possession, and that therefore oa he who 
“ig outs Soe. possession can sue Jo correct n 
survey; map. +. g 
The låw. requires the Revenue Authorities 
to survey and make ¢hak according to posses- 
sion; bùt it may happen that a party not in 
possession may succeed in obtaining a thak 


‘fagorable to his interests, and pr ejudicial to 


that of*the party actually in possession, to 
‘set aside. which the latter must be obliged to 
sue. in a Civil Court. 

- The Lower Appellate Court, by -holding 
ihe survey map tobe of. itself conclusive. 
proof of possession ` by the ‘defendant,: has 
attached .much more’: ‘weight to it than it 
legally deserved in “a-case like this- br ought 
to shew that it was wrongly prepared, ` 

Both the Courts-haye found the question 
of title in favor. of:the ‘specif. appellant, and 
the Court of first instance also found that... 
defendant’ was nof<in’ pOssessi n, and we 
think it 1s quite probable that, if the Lower 
Appellate Court tries thé. question ¢ of pos&s- 
sion properly on- all’ the”, evidence: on the 
record, and does not give: ‘andus; weight to 
the gurvey map, the Lower" Coiirt: may: Got 
find possession in the plaintiff. “ ` 

As it is clear that the question. of “posses- 
sion has not?-beeh’ -properly tried: by: the 
Lower Appellate: ‘Court, ‘Wwe remand the?cnse 
to that Court to re-tiry.,the question with 


reference to the above remiks, 
e 





Thé. Sen: “September 1866. . on 


Presents ee: athe 


‘| The Hon'ble o V. Bayley.. See Ste bee, 


nath Pundit, Judges: 
Oral Evidence (to vany deed ). 
Case No. 1575 of 1866. 


Special Appeal from a déeciston passed by 
the Judge of Tirhoot, dated the 13th 
March 1865, affirming a decision passed 
by the Principal Sudder Ameen of that 
District, dated the 21st March 1865. 


- Shewab Singh (Defendafit) Appellant, 


e versus 
Shaikh Mange Ali and others (Plaintiffs) 
Respondents. 


Baboos Taruchnath Putt and Debendro 
, Nar ain Bose for _ Appellants. 


Mr. D E" Twidale, and * Baboo ‘Upprokash 
Chunder Mookerjee for Resna e nts: 
Oral evidence: may be received to San a 


sideration statëd ‘in a deed t have beén paid e not paid, 
but not to prove that only fal portion ; of, Ss i SE 
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ation stated in the deed to have been received in full was- ` 
to.be paid at the time, and that the rest was not only tò 
remain in abeyance pending the result ofa suit, but to 
be paid only in case of the eege termination *of 
thatsuit. `. ` 

- Tue: special appellant ee that, under 
` the decisions of the Full Beach, dated oth 
` of February: 1866 (pages 68 ard 7 6, Volume V, 
of Sutherland’s Weekly Reporter), he’ 
Lower Appellate Court should nof have res 
‘ceived oral evidence to vary the original 
„contract in one of the esseatial conditions,- 
002, regarding the time and mode ofithe 
“payment: ‘of the major portion of she consi- 

, deration money...’ 


` We admit, that KA “ease before us is not 


b The:28th September 1866. 


4 


= Present’ i "a 
The Hon’ble F. e Bayley and Shumboonath 
R Pundit, Judges. 


, Suit to establish- title—Sectidn iS . 
. - Act XIV of 1859. . 


Case No. 1583 ọf 1866. 

Special Appeal from a decision passed by 
-the Judge of Sylhet, dated the end 
March 1866, reversing a decision passed 

e oy the Moonsiff of Sunkerpore, dated: the 
~/20th November 1865. 


Srepnath Surmah (Plaintiff) Appellant, 


wm 


the samé -as a case” in’ which, although a CErSUS 
deed recites that the consideration has ‘been Bishonath Surmah and others eegent 
paid, without however any allegation of the Respondents. 

_ Tight of the Vendor to receive the considera- ; ven 
“Hion being affected, or‘ limited by .avy addi- B aboo ebay eterna Ghose for `" .. 


‘tional verbal: contract, the vendor comes in 
Cgurt. to sue opt Je allegation that the 
money was. mot. Fecéived -by him. 


"te such ‘a Gasethe vendor may be lowed, 
o? the ground of constructiva fraud, to prove 
“orally a variance in the terms of thé deed 
to the’effect that the consideration, stated to 
have, been, ‘paid, was Aiae l 

Fore, EEN the onde, is quite diffèrent. 
$ “the. evidence relied upon by the Lower Ap- 
dE ge Court is‘that, by an additignal oral 
.contract, it was--agreed tant the vendor 
“Should then only have a small portion of the 
consideration in the deed’ rezorded as already 
received in full; and that: ‘the ‘right of the 
vendor. to deniand the resë was to remain in 
` abeyance vm he vendee got a decree in a 
‘suit pending up to the highest Appellate 
Court ; and, moreover, that the rights of the 
vendor to recover any balnace would cease 
and determine, if that suit would be decided 
ultimately against the gend ze, 


Baboos Gopal Lal Mitter and Mohinee 
Mohun Roy for Respondents.. - 


A person - dispossesset of immoveable property, im 
suing to establish his title to such property, need not 
also sue to set aside a decree under Section 15 Act XIV of” ər 
1859 ; nor ought his.suit to- establish title to be dismissed 
merely because the boundaries in his plaint differ from 
those in the decree under Section 15, 

Tae special appellant’s suit was on title,. 
and he had no occasion to ask distinctly for 
setting aside the decree- under Section 15- 
Act XIV of 1859 awarded to the defendant, 
because on plaintiff’s succeeding in obtain- 
ing a decree on title, the effect of ‘that 
decree (like a decree under Act IV) would 
by itself cease and determine. 


Plaintiff could not, only “because he had 
sued also to set aside what is called a sum- 
mary order under ‘Section 15 of Act XIV 
of 1859, ‘be entitled to obtain a decree, 
without proving his title to ne lands he 
claims. 

The defene@ of the defendant is that the 
lands decreed to the defendant under Sec- 
tion 15 of Act XIV-of 1859 are not 
identical with the lands now in dispute, on the 
‘contrary, on the assumption of the identity, 
defendant pleads limitation. Whether limita- 
tton will apply or wot is a different question. 

The plaintiff may have in his plaint ‘writs - 
ten boundaries quite different from the 
boundaries givern,in the decree. That, how-. 
ever, would not of-itself decide that plaint- 
iff is not correct. The boundaries in the — 
-decree may be wrong. Even, if plaintiff 
had given in his plaint wrong boundaries of, | 
the®lands possession of which was awarded -` 
to the, defendant, that. does not proye that _ 
plaintiff had given wrong boundaries of the 


This undoubtedly is a variance for which 
~ oral évidence cannot be ysceived under the 
decision of the Full Bench noted above. 


_ The Court felo does not appear “to de- 
cidé that it has come to this coficlusion; with 
reference to the conduct of the parties as 
shewing their own acts and intentions re- 
garding the contract ; nor is there any men- 
tion of such acts or condust. 


D 


We, - accordingly, rewerse the decision `of 
the-Lower Appellate’ Court, and remand th 
case to that Court to re-try: it with refer- 
ence to the decision af the Full Bench, and 
to these remarks, II | 


DH + fF 
je 
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sos 


ei 


e lands claimed by him, Zeen, if he bada: s Under an Frigiji n a mortgagee. is ee F 
; G nar Onl | possession.-before foreclosure immediately upon defau! 
y rore th 18, that would be no: good reason toj sng he would hold possession subject to ‘his own right 
refuse him a decree according to true bound- td foreclose and to the mortgagor's right to redeem. 
aries of the lands to wich he, may be’ The deerc® in the foreclosure suit would not be binding 
found entitled. ` Së . A on a party who’ purchased bong fide the rights of the 
. ` mortgagor, or a portion of them, before the-pendency 
The ower Appellate Court was not then | of aay suit against the mortgagor. 
justified in dismissing the suit, merely -be- ` 
cause the boundaries in the plaint differed +. de deed, limitation will count as against the “mortga- 
from the boundaries in the decree under;|geefrom the date of default, aud the -pendency ofa 
Section 15 of Act XIV of 1859 .  feforeclosare guit will not prevent limitation from run-. 
e eae atid i ning. Zeie Ee 
Even if the plaintiff has sued for other SS j iin Ee 
lands separate from those for which the ` Peacock, C. J.—THis.was a suit brought 
award was made in defendant’s favor, that | DY the plaintiffs as mortgagees to-recover *~ 
also of itself would not be a ground. to dis- | #8#nsb the defendant elo wa a purchaser 
missethe case,of the plaintif. 3 from the. mortgagor:.. The’ case was tried 
' If, for the lands plaintif -has now sued for, | before the Principal Sudder, Ameen, who 
he can shew title, he will be entitled’ to | 827° 3 decree in favor of: the plaintiffs. A 
obtain a decree, and will lose his suit if he | "egular appeal was brought before this Court, 
and came originally before asDivision Bench 
consisting: of Mrz Justice: Morgan and Mr. 


fail to prove his title or (if necessary) title 
e and possession for the lands‘cluimed by him. ee gh aay : ; 

P d Justice Shumboonath “Pundit. Upon tlie’ 
hearing, ‘the case was .reman@ed to, the 


We, accordingly, remand the case to the 
Lower Appellate Court, to re-try the appeal H ere , 

pp ’ 4 pp Principal Sudder Amegn Zor. the. trial sof 
certain issues, and afterwards>remitted ‘with 


before it, with reference to the above 
his finding thereon tothe ‘High’ Court. 


remarks, = - | 

| After a further hearing of _the-appeal before ` 
4 the Division Bench consisting of *the“sama” 
learned Judges, each of-them recorded- his 
opinion upon the-case as follows =, * 


y a 
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-In a suit to recover possession of land under 6 mort- 





The 29th September 1866. _ 
f Preset: ` 


The Hon’ble Sir Barnes Peacock, Kt., Chief 
Justice, and the Hon’ble L. S: Jackson, 
Judge. ` aa ë 
: Jurisdiction— Judgment— Difference 
of opinion in a Court of two or 
popes Judges— Mortgage- Limita~- 
on, * j 


Case No. 196 of 1864. = 

Regular Appeal from a decision passed by 

the Principal Sudder Ameen of Hooghly, 

a" dated the 8th March 1864. aa 


Khelut -Chunder Ghose (Defendant) 
Appellant, ° . 


versus e 


Tarachurn Koondoo Chowdry and others 
" (Plaintiffs) Respondents. 


Messrs. A. T. T. Peterson and R, T, Allan 
.. and-Baboos Onooedol Chunder Mookerjee 
and Rajender Misser for Appellant. , 


My. R. V. Doyne und Baboos Tara- Pro- 
sonno Mookerjee and Mohendro Loll, 
Seal for Respondents. 


Ina Court where the concurrenes of tivo or more 
Judges is necessary to a judicial determination, there 
must be a bringing together of the minds of the J ndges 
and an expression of opinion thereafter, Ifthe J udges 
differ in opinion on points of law and do ndf state the 
points on which they differ, there is no determinatan of 
the case; and should the case thereupon be igferyed to 
other Judges for final determination, such other. J udges 
have jurisdiction to go into the whole case, ° 


` & Morgan, J.—The.result ‘of the finding on the sities 
which: were framed by us when.this appeal was in’ part 
heard here in September 1864 is to establish (hat (he 
chur, the subject of the suit, was in and before the year 
1845, an” d&cretion to the Sulbhan zemindaree, and that 
it was therefore the property of Unnoda Pershad Roy - 
the zemindar, when" be mortgaged the zemindaree to, 
Sreekissen Singh in Octobér 1845, also that the chur 
.| was in the mortgagor’s possession until the year 1849, 
” | when it was sold to Gooroo Churn Sen, and that it vas. 
afterwards held by Gooroo Churn Sen, until the:salein 
by his Assignee in Insolvency. to the defendant, 
since which time it has been: iù-the defendant's 
possession. It has also been found that neither the 
original proprietor Unnoda Pershad’Roy, nor thosa who 
have since been the owners of the”chur under. the 
purchase in 1849 from him have ever acknowledged the 
title of Sreekissen Singh, or of any of the mortgagees 
as extending over this chur by ptiyment of interest or 
(as I read the Principal Sudder Ameen’s judgment) by `, 
any other recognition of the „mortgages, The fact 
probably is that the mortgages being of the zomin- 
daree, it was erroneously assumed’ that the chur was nol 
comprised therein, an& that it continued to be the abso- 
Inte and unencumbered property of Unnoda Pershad 
Roy “and of the subsequent purcMisers. Prior to its 
sale, in 199. the chur had been settled with the pro- 
prietor separatety from the parent estate, Whatever 
may have been the actual intention of the parties to the 
mortgage, and whatever the subsequent mode of dealing 
with the chur, the words of-the mortgage deed itself 
operate to convey to the mortgggees both the zemmda- 
ree and the chur, i S 


“ The foreclosure suit in the Sypreme Court converted 
the ei from mortgagees into absolute proprictors 
of the zemindaree; but the defendant Khelut Chunder 
Ghose's interest (which atthe lowest was an interest 
in the equity of redemption of the chur) not haying 
been representé in that suit, the plaintiffg have not a 
_ | complete title so far as resch the chun zu 2, 
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“The defendant insists that the plaintifi’s right of 
suit (if any) to the chur is barred by limitation. I 
think it is not barred by limitation, and that we shculd 
not be justified in concluding that the defendant comiite 
in on the mortgagor’s title can stand upon & higher or 
better right than his vendors, or upon any right derived 
from an adverse holding. But the present suit is based 
upon an alleged fraudulent sale by Unnoda Pershad 

toy to Gooroo ' Churn Sen, which the plaintiffs seek to 
have set aside. I think the evidence wholly fails to 
support any such case, and that the suit should there- 
fore be dismissed. The plaintiffs may possibly be 
entitled, in respect of their mortgage, to obtain from the 
defendant such portion of the property mortgaged as 
is An Ehe defendant’s possession by purchase from the 
mortgagor. But if they can establish a rizht to any 
such relief, at must be ina suit properly framed which 
‘recognizes the defendant’s right to redeem in respect 
of his interest in the portion of the mortgaged land waich 

was sold in 1849, 


. “The decree should in my judgment be reversed, and 
this appeal decreed with costs, 


t Sumbhoonath Pundit, J.—In this case the earliest 
decd of mortgage pon which plaintiffs foreclosed and 
which appears tô have been registered included certain 
original lands with words sufficient to create a mort- 
gare over accretions tethem then existing. For theso 
a resumption seit was proceeding with the Government. 
The subsequent sale by the mortgagors to the vendor 
of Me appellant of the chur lands settled as a separate 
estate- after the mortgage cannot convey any sighs ad- 
versa to the mortgagee.. The mortgagor held possession 
of all the lands mortgaged, original or chur lands. and 
Va possession can never be higher than that of a trnstee 
for the mortgages, and any purchaser from the former 
can hold and authorise another by sale to hold only in 
the same capacity as against the latter. There can be 
ne limitation in such a case and no adverse possession, 
though two decisions of the late Sudder Court shew 
that three Judges held that limitation was applicable, 
and that the possession of a purchaser, like the appellant, 
simply on the ground of a purchase from the mortgagor, 
can be adverse to the mortgagee. ` 


Li 

“In all cases where a purchaser of the rights and 
interests of a mortgagor has been held entitled toa 
‘notice to redeem, he appears to have been the purchaser 
of the entire rights of the mortgagor. As the mortgage 
transactioa cannot be divided against the wish of the 
mortgagee, the purchase of a small portion of the mort- 
gaged property must be bound by any notice or pro- 
ceedings served upon or taken against his vendor, the 
original mortgagec. In this case, after the plaintiff had 
foreclosed in the Supreme Court, on his going to take 
possession, he pewceived that the appellant was in pos- 
session of the chur lands in dispute; and as he was no 
party to the previous case; this suit is brought to prove 
that the said appellant is not entitled to hold against 
the plaintiff through a purchase from the mortgagor. 


“The plea of the appellant that he has purchased for 
a consideration from a party who had purchased dondé 
Jide from the mortgagor, even supposing it took place 


without the notice of the previous mortgage under- 


which the plaintiff igsuing, is of no avail to the appel- 
lant, as no interest higher than that possessed by the 
mortgagor can any how be conveyed by an# sale made 
to the prejudice of the rights of the motgagce. 


“The appellant is not entitled to any notice for fore- 
closure, and must be held bound by the decree of fore- 
closure passed against the vendor of his vendor, 


KL 

eI have reason to think that, when the first sale of 
the chur lands was made to the vendor ot the appellant, 
he was aware of the prewious mortgage of the original 
lands, though he might not have understood that it in- 
cluded these chur lands also, The plaintiff does not 
directly charge fraud ayainst that purchaser, and there 
is no proof of it. The fact of the degd of sale tothe 
vendor of the appellant recjted in the deed of purchase 
of the appellant, and waich according to all probabili- 


- 


ties, was expected.to come to the hands of the appellant, 
not being produced by him, leads me to suppose that 
the purchase first made was uot ‘without some notice of 
the mortgage, : 


“ J, hboweyer. hold that the appellant may have been 
allowed to prove in this case if he had occasion to do so, 
that the original mortgage was not a bond ie trans- 
action, or that the debt for which the mortgage was 
made had been paid off, or that any bow the decree of 
foreclosure was collusively allowed to be obtained 
merely to defraud the rights of the appellant. He 
might, for the protection of the property claimed from 
him, have been allowed to plead, if he could, that the 
decree for foreclosure was passed at a time when the 
claim for it was under the law then existing barred by 
limitation. Ho canuot, however, be allowed to plead, as 
He does now, that the present suit would have been 
affected by limitation if now broughy in the late 
Supremg Court. 


 Jewould, therefore, dismiss the appeal with cost. 

“ T would have no objection to the case being sent to 
a Full Bench of five Judges if the question of limitation 
raised by the appellant in the opinion of my colleague 
requires such a proceeding.” 2 

As the learned Judges differed in opinion, 
the case was seut to the Chief Justice by 
the Registrar for the purpose of appointing 
a third Judge, to decide the point in differ- 
ence, under Section 23 Act XXIII of 1861, 


That Section enacts as follows :— 


“ Tf, when the Court consist of only two 
"GC Judges, there is a difference of opinion 
“upon the evidence in cases in which it is 


“ competent to the Court to go into the. 


“ evidence, and one Judge concur in opinion 
‘‘ with the Lower Court as to the facts, the 
“ cas@hall be determined accordingly. If, 
‘in a Court so constituted, there is a dif- 
« ferance of opinion upon a point of law, the 
“ Judges shall state the point upon which 
“ they differ, and the case shall be re-argued 
“ upon that question before one or more of 
“ the other Judges, aud shall be determined 
‘“according to the opinion of the majority 
“ of the Judges of the Court by whom the 
“ appeal is heard.” 


When the case came before me, I doubted 
whether it wasethe intention of the learned 
Judges that the case should be referred for 


. the decision of a third Judge, and whether 


I should be justified in appointing a third 
Judge for the purpose of finally determining 
the case. I, therefore, wrotea memorandum, 
which was as follows :— 


« This case does not appear to have been 
‘referred for a third voice by the learned 
“ Judges who heard it, and they have not 
“stated the point of law upon which they 
“< differ. 

“ As to the last part of Mr. Justice Shum- 
“ boonagh Pundit’s judgment, I do not think 
er th&t there is any point to be referred to a 
“Fil bench. Both the Judges, as I under- 
“ stand, hold that limitation docs not apply. 


ry 
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" Mr. Justice Morgan says, “in substance; 17" “plaintiff chafged fraud and hàs failed to 


¢ “ that this suit is based on: a ‘alleged fraud: rovevit, and holds .that the plaintiff can 


““ulent sale. from the mortgagor to the |“ ‘sue tliedefendant -i in another suit, and’ must 
“fiest purchaser, ‘that no such frhud has Es (which.he does not do in the 
“been @proved, and that the suit should “present, case) thatthe defendant kas the 
‘“-therefore be dismissed. Mr. Justice Shum- | “ right of redemption for any thing he may 
“ boonath Pundit says that the plaintiff does] ‘ hold which formed a portion of- the mort- . 

_ nob charge fraud against that purchaser,. AY ghged property. + rt 


4 i eu the purchaser from the’ mortgagor. |- « Mr. Justice Morgan did not like to decide ` 
He admits that there is no proof of it, rr whether the plaintiff should ask for fore- 
-“ [think the case should be laid before | ‘‘ closure in the way that he had donein.the 

Se the learned Judges, to know whether Ip" Supreme Court, and thie Court’; should 
‘was their intention that the case should go | “ grant .time to redeem, or that? the 

“to a third Judge under Section 2@ Act | “ plaintiff should abide, by the Mofussil 

“XXII of 1861, ‘and, if so, they should be | “ Law in completing’. his rights of foree 

“ asked to state the point: of law o wifich “ closure by taking out process “under Been, ` 

s “ they differ.” “lation XVIIL of 1806. He properly 


‘Subsequently, the following’ memor Andam D thought that, to. decide what gourse sheuld - 
was recorded by Mr, Justice. Shumboonatli “ be pursued, was’ to be: ‘left to the plaintiff... 


Pundit:— ` - “If Lhad agreed’ with Mr. Justice Morgan 
« With reference to a note of our Lord | “in the first “patt of his: opinion, I would ` 
“-Chief Justice, I think it proper ‘to record | “ not djffer in his silence, begarding the mode 
“this memorandum: to explain the ground | “ to be hereafter adopted by’ the plaintiff, 
“ of difference: of opinion. between me andj «Jp order, however, to complete this de, . 


“Mr. Justice Morgan. CH ie ere’ for - reversal of the judgment- of Oe 
“Mr, Justice Morgan admits, and so do- I, | “ Lower Court, under the law it is necessary 
‘that, by the deed of mortgage, the churs |“ to have the concerrence of another Judge. 
“ passed along with thé zemindaree to the | “ I was for upholding” the decision of the 
“ mortgagee who purchased it in thé Supremé | “ Lower Court, and decreeing the’ case of: the 
“Court. Mr. Justice Morgan appears: to lr plaintiff. As T hold this opinion not on 
* hold, and so do I, that the defendant Khelut | ‘ refer eme to any question of fact on which 
Ke Chunder, the purchaser of the rights and |“ I had agreed with the Lower Court, and,- 
“interests of the chur, settled separately |“ as’ Mr. EI ustice:Morgan would not try the” 
“ with the mortgagor, and sold by him to the | “ questions of- fact; my “order to uphold the 
“ vendor of Khelut Chunder, not being a |“ decision could -not.be final.. Hence arose, 
“ party to the foreclosure suit, the plaintiff is | “* the necessity for a third voice, 27: 
‘obliged to sue-the said Khelut Chunder, 
“ and that limitation does not apply to his 
“ case as now brought. 


“Mr. Justice Morgan panes to think 

“ that Khelut purchased only the right of re- 
“ demption, and I hold that, in fact, he pur- 
“ chased nothing, and if aright of redemption, 
“ that right has been forfeited by the 
“ foreclosure proceedings. Two decisions 
“ were quoted before us, which appeared to 
‘i rule that limitation applies to such a case 
“as brought by. the olaintif and it was 
“ with reference’ to these that I, who wrote 
“ before Mr. Justice Morgan had written his 
“judgment, proposed to snd the case to a. 
“ Full Bench, if my colleague agreed to this. 
“ Mr. Justice Morgan, however, did not agree 
‘© to this, and so the case was never intended 
- “by us to go to a Full Bench. Mf Justice 
“ Morgan, however, would. dismiss gthecase 


“of the plaintiff, and reverse the decision of 
“ the Loyer Court, on the ground that the | « altogether a fraud lent tratisaction, or 


` G > e C 





















` 
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“JT hold that the defendant“as.a purchaser, , 
o not of the entire, but only of a portion of 
“ the rights of the mortgagor, 18 not entitled 
* to a separate notice, and so differing from 
n Mr. Justice Morgan, hold that the defendant 
« is bound through his vendor, the mortgagor, 
‘¢ because I thought the mortgage transac- 
“ tion cannot be divided into parts by the 
“ mortgagor, witout the consent, and to the 
“ prejudice, of the mortgagees J hold that the 
u want of notice of mortgage gives no rights 
“to the defendant adverse to the morte 
“« gagee, and also believed that the defendant 
“ had notice of the mortgage to some extent. 
“« All these points My. Justice Morgan 
“had no occasion at all to notice, I held 
“that this case of the plaintiff could be 
“tried and deereed,-and: remarked that the 
e defendant might have been allowed: if* he 
“ Had pleaded s0 (which ~he has not done) 
“to prove that the oxiginal mortgage was 
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‘that the mortgage debt was paid off, or that 
“tho decree for foreclosure was a fraudulent 
d affair, or was asked at a time when thé 
“right t to sue. for it had become affected by 
‘limitation. ` 


“The -difference between me and Mr, 
|“ Justice. Morgan, therefore, is whether this 
‘sase, dè brought, can or cannot proceed Jo" 
fa trial against the defendant on.the merits 
‘cof the. mortgage, and its foreclosure as ob- 
„ ‘ftained br the plaintif, in the Supreme 
Court in the absence of the said defendant 
‘the appellant before us, I holding that the 
‘foreclosure proceedings were binding upon 
“the: defendant, and Mr. -Morgan thinkirg 
otherwise. 


“Ido not think it will now be necessary 
tto day this case” again ` -before Mr. Justice 
zer Morgan, but of course it-must be laid- before 
‘Chim if the Chief ‘Justice thinks it still neg- 
‘cessary to do,,so, The remarks ‘of tke 


4 “ Chief Justice,” ‘and this memorandum of 


“mine and any of Mr: Morgan’s if recorded by 
Se E T believe, be a part of the record, 
éas they would explain the points of differ- 
‘cence not directly. and pointedly brought 
“out in our respective judgments.” 


At, this ‘time Mr. Justice Morgan had left 
Calcutta, having been appointed Chief Justice 
of the High Court at Agra. Under 
circumstances Mr. 

_ ceased to bea J udge of this Court, rand having 
nO power to proceed further in the case, it, 
appeared to me that I could.not, as the casa 
then, stood, appoint a ‘third - Judge under tha 
Section to which I have referred, as the 
Judges had not. ‘expressly stated the point 
‘or points of law upon which they differed. 


É therefore thought that the case must be 


heard de nova before a fresh Division Bench ; 
and the case, having been set down for the 


first Bench, has® accordingly been argued. 
before us to- day. Previously, however, to` 


the argument, Mr.-Doyne, on behalf of the re- 
spondent, contended thatthe case having been 
heard before a Division 
could not enter ifto the whole case, and tha; 
they ‘could only determine the ‘poiats upon 
which the two former Judges differed. The 
objection was overruled. 


I may add that I find it stated, at the eng 
of Mr. Justice Shumboonath Pundit’s first 
memorandum : ——“ I would have no objection 
de to the case. being” sent toa Full Bench of 
“five J udges, if the. question of limitation 
vee raised by, the, appellant, in the opinion Ei 
"7 my collegue requires, such, a proceeding,” 
That, shows- clearly. phat the two J Judges 
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who composed: ‘the Division Bench had dot 


finally come to a conclusion-as to what was - 
the decision o. be: pronounced by the Court, 


and that they had not decided, after. consult- 
ing with each other, what were the pointe- - 
upon which they differed, or that limitation . 
‘was not å bar, - ‘ 


: In thé present case the Fags age 
in opinion on points of law, and not having ` 
jointly stated the points upon which they ` 
differed, there was not, in my opinion, any - 
determination of the appeal.. The memo- 
randa written by the Judges. when. they 
were part, and in which they expressed 
diffefent opinions, did not amount to a judg. / 
mer ; nor did they amount to such a state- 
ment of the points upon which the Judges. 
differed, as legally. to authorize a re-argumenit, 
of those points before a third Judge for his. 
final determination under the Section to 
which I have already referred. 


I apprehend that.all acts of a judicial on. | 


ture to be: performed by. several persons 
ought to be performed when they are all 
‘present together, and that a final decision 
ought .not to be pronounced in a case in 
which they differ until by conference and dis- 
cussion of the points in difference they have. 


endeavored to arrive, at a unanimous judg-. 


ment. Such a rule is clearly laid down 
with regard to arbitrators, and it is equally, . 
if not more specially, necessary to be acted 
upon by a Court consisting of two or more. 
Judges, with power to decide on matters of. 
the. greatest, importance. - With regard to 
arbitrators, it is laid down i in, Russel on Arbi-. 
tration, page 209 :— Ta 


“ As (eg must all act, so must they all 
“ act together, ` They must each be present. 
"Tor every meéting ; and the witnesses and 
‘the parties myst be-examined in the pre- 
“sence of them all ; 
d titled to have recourse to the arguments, 

`" exper lence, and judgment of each arbitrat- 

‘or at every, stage of the proceedings 
“ brought to bear on the minds of his fellow 
"d udges, go that by conference they shall: 

“mutually assist each other in arriving at a 
ý just decision.” 


In a case in Exchequer, the Court express- 
ed a strong opinion that an award- ought fo 
be executed by all-the arbitrators in the 
presence of each other and at the same’ 
meeting, -upon the principle “ that every judi- 
“cial Act done by several should be completed 
e tife Presence of each: other.” Idem, pe 

0. f T : 
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for the parties are en- 
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-Now I think it iš clear, ‘upon the- face of {-more E E of this “Court Geet a ‘differ= 

the memoranda -signed by: the leaned | ence of opinion opon a paint ‘of fact would 
Judges, that they did not consult fogethei | wot prevent the two Judges from coming 
‘and agree that the memoranda which they | to a decision, inasmuch as the opinion of the 





~ 


-respecgively. signed on the 8rd February | Judge who- concurred with the Court below 


1866 were to be the final decision: of the | upon the facts would prevail) ; or thirdly, 
Court ; nor did they agree. what weie the they -must havé left the case ‘without coming 
points in difference between them which tosany Judicial deterniination upon ites 7" 
were to be referred to's third J udge ; : nór| . As to the first of these alternatives, Aue “is 
did they decide after consultation that litnit- quite clear that no final décision disposing. of 
ation was not a bar. , But even if they had the case was ‘arrived at.” 

come to a final decision, ‘and intended the “AS. to the second, it appears to me Me 
čase to be:referred for the decision of a third | clear that the learned Judges havd-'ndt ie: 
Judge, it appears tome ‘that the points of|‘pressly ‘stated any point of law on f which 
diffrence are not stated in the inaitres iè- | they differed. If this -case had come befora 


. ‘quired by Act XXITE of -1861. ‘I dée not me (on A references. fromthe Chief Justice) 


` based on an allegation of fraudulent ‘sale, 


“think that. any one „reading these. ‘tivo as a third Judge to hear the case, I ‘think 


memoranda can say with’ ‘accuracy what are| I should ` have looked in véin for a‘clear 
the precise points on which they differ, and | statement. of a point of liw eon whick the 
upon the decision of which by a third Judge | learned Judges had ‘differed, and I -should 
the case is to be determined. _ - {have found it so difficult that T, must -have 

Mr. Justice Morgan held. that the suit was | declined jurisdiction in. the matter. .I had 
and | 2t first some ‘difficulty in,this-matter, béesise 
that, without proof of fraud, the plaintiff Sectioh 23 Act XXIII of*1861 does'-ndt 


sould not succeed. Mr. Tustice Pundit did clearly state the manner in which the point 
not agree in that opinion:;- upoy which Judges differ is to be.stated, o Oly 


‘| how th ding to be framed. But 
Again, Mr. Justice Pundit thought that sow the proceedings ara to be framed., 


h I think that, in a Court where the concur- 
S e purchaser was bound by the decree of | renee of two or'mbre Judges is nécéssary to 
oreclosure, though he was no party toit.| 9 judicial determination,. there must be a 


Mr. Justice Morgan, on the other hand, was bringing together of the- minds of the Judges, 
of a different opivion. . | and an expression of opinion after that- has, 
Then, if Mr. Justice Morgan thought that | taken face. Even in. cases decided in this 
the case ought to be determined with, refer: | Court under the existing Letters Patent, by 
ence to the question-of fraud, it was not neces- | which it is not.nécessary that the two J judges 
sary for him to ‘decide the point of limita- should agiee-on: ‘any point, as the opinion of 
tion. the senior Judge is to prevail, still ia my 
Therefore, it does” nof appear to’ me, that | opinion it will be necessary ‘that there should 
the Judges did iñtend that this should be} be a statement of the point or points on 
their final decision. Under these circum-| which the Judges agree, and of, those on 
stances I think that this Court has jurisdic- | which they disagree: . 
tion to go ints the whole case.* I have made Therefore the frsé and second failing, the 
these remarks, because it was contendéd on | third supposition only remains, and it ap- 
behalf of (he respondents that this -Division | pears to me that the case: has been left by 
Court had no jurisdiction to try any ques- | the learned „Judges without their coming to 
tions except those referred for a third voice. | any judicial determination upon. it, ‘and 


Jackson, J.—After hearing - the argument therefore the cast must be heard, de novo. 


which has now taken place, I desire ol ` Peacock, C. J—-The C@urt having thus 


express my cousurrenceén the view taken | decided%o entet into the’ questions generally, 
by the Chief Justice in this matter. ` T. propose to go, into the whole case, so that 


It appears to.me that the two learned if this case should go before the Privy 
Judges, who heard this case originally, inust | Council in appeal, and if the Privy Council 
have done one of three things.. They ` must should think that we were not justified in 
either, after‘hearing the case, have passed’ A deciding any, points except the specific 
final judgment disposing of the case and. of points. refer red, the Privy Council will have 
all the issues of fact dnd of law ; or seċopdlym our judgment on the whole 6ase. .- 
they must have differed upon some jpoipt of | Then the question is whether the plaintiff 
law, which point of Jaw ‘théy have stated | is entitled "o reéover in -this- guit.. The 
and referred for the decision of a third or | fnortgagë was dated Kë Oétober. 1845, That 
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was the last mortgage. It was from Unnoda | “ the said final decree, your petitiones were 


Pershad Roy, the zemindar of Sulbhan, to 
" Sreekissen Singh, from whom the plaintiff 
purchased on 4th September’ 1838. Tha 
mortgage wasa mortgage of 6 annas of the 
zemindaree of Sulkea, together with all lands 
thereto attached ; and I think there can be 
no doubt that, under the ‘‘ lands thersto 
attached,” the lands originally in® dispute 
and the chur passed under the mortgage, 
Having passed under the mortgage of 4th 
October 1845, the mortgagor had only the 
equity of redemption remaining in him. 
But it appears that, before the mortgage 
took place, the Collector had commenced 
proceedings in regard to this chur; that on 
the 28th March 1846, after the mortgage, 
there had been a decree for resumptiof ; and 
that on the 29f April 1848 a setilement 
was made with the mortgagor Unnoda 
Pershad as to his-16ths of this chur asa 

e e 
new and independent estate. But still it 
my be that, although settled with Unnoda 
Pershad as a new and independent ‘estate, 
Unuoda Pershad’s interest in it at that time 
ews simply an equity of redemption. 


Having got a settlement of that estate, on 
the 21st September 1849, Unnoda Pershad, 
whether justified or not, “sold the estate to 
Gooroo Churn Sen. Probably only his 
equity of redemption passed to Gooroo Churn 
Sen under that document. Gooreo Churn 
Sen afterwards became insolvent, ‘and his 
interests were sold to one of the present 
defendants, Khelut Chunder Ghose. The 
plaintiffs brought a suit for a declaration of 
right to, and possession of, the lands which 
originally composed the chur, and thev 
alleged that the Roy defendant (2. e, Unnoda 
Pershad Roy) had fraudulently sold it on the 
6th Assin 1256 to the Sen defendants con- 
trary to the terms of the mortgage. 

Mr. Justice Morgan and Mr, Justice 
Shumboonauth Pundit both agreed that there, 
was no fraud; but Mr. Justice Morgan con- 
siders that, under this allegation of fraad, 
the plaintiff could not recover unless he 
could make out bis sale. e 

I agree with Mr. Justice Pundié’s view 
of the case. The plaintiff says that the 
Roy defendant, “having held possession 
“ thereof, fraudulently sold the same on the 
“ 6th of Assin 1256 B. S. to the Sen de- 
‘*fendants contrary to the terms of the 
“ mortgage, and without the knowledge of 
‘“ the mortgagee, and the Ghose defendant 
‘is in possession of the same, after having 
purchased it at an auction gale by the 
.“ Assignee of the CR defendant, After 
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“ vested with absolute right to the property 
“under decree, and these circumstances 
“ have come to your petitioners’ knowledge 
“ by an enquiry held by them in August 
‘© 1862, whence dates the cause of action. 
“ Your petitioners, therefore, praying to 
"set aside the said illegal sale, -insti- 
“ tutes this action to obtain possession of 
* the 6 annas share consisting of beegahs 
“ 32-10-1-2-5 of land.” 

Now, if the plaintiff was entitled to re- 
Sover possession of this 6 annas share with- 
out setting aside the deed of sale, he was 
entitléd to recover under this plaint.” — 

Then the question arises, is the plaintiff 
antftled to recover without setting aside the 
deed of sale ? Under an English deed pre- 
pared according to the English form, the 
mortgagor conveys the property to the mort- 
gagee, and the mortgagee is entitled to re- 
cover possession of that property. 

In this case there was a stipulation that, 
until default should be made in the payment 
of the mortgage money (which was 22,000 
Rs. and interest), the mortgagee should not 
be at liberty to turn the mortgagee out of 
possession ; but that, if default should be 
made on the 4th April 1848, the mortgagee 
was to be entitled to possession, and then he 
would be entitled to the usufruct of the 
estate. He would receive the usufruct sub- 
ject to the first mortgagor’s right to redeem 
the estate if he came in and paid the mort- 
gage money and interest before the mort- 
gagee should foreclose the estate. But he 
would be entitled to possession and to re- 
ceive the usufruct of the estate, the mort- 
gngor being entitled to redeem, and the 
mortgagee being entitled to foreclose. 


Now these lands were situate not 
within Calcutfa, but in the district of the 
24-Perguunnhse and therefore, in ordinary 
course, the Mofussil Court of the 24-Per- 
gunnahs in which these lands were situate 
would have been the proper Court to try 


she question of the title to the land. 
But the mortgage being between two 
natives, the mortgagor covenanted with 


Mr. Hilder, a British subject, who is called 
a Jurisdiction Trustee, that, in case of dis- 
zute, the matter should be determined by 
she Supreme Couft. This covenant was in- 
serted merely for the purpose of giving 
jurisdiction. Whether this covenant would 
nave given the Court jurisdiction to enter- 
sain e BÅL of Foreclosure against the mort- 
gagoe orb not, it is unnecessary for me to 
decide,*for the mortgagor submitted to the 
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jurisdidtion - as to the suit’ For foreclosure. 
. But the mortgagee was entitled to possession 
* before for eclosure ‘immediately default. wns 


made, and he would hold possessiog subject. 


to his ¿own right to foreclose and. to the 
mortgagor's right to redeem. 
"sue for “possession did not depend ‘upon his 
obtaining a decree for foreclosure. The 
defendant might have been sued for posses- 
sion immediately default was made. Not 
‘being a party to the foreclosure suit, and 
having purchased from the Assignee of 
Gooroo. Churn Sen who purchased. bond 
Jide before any suit was pending against the 
mortgagor, it appears to me that the dfepd- 
‘ant is not bound by the foreclosure, and 
that, even if the plaintiff were to recover 
possession, he could.not ‘avail himself of the 
decree in ‘the foreclosure suit PEMER, the 
e dgfendant. - 


Ws thiok that the Coart may reject 
all that part of the plaint which relates 
to the sales having been fraudulent, and that 
the plaintiff, but for the Statute of Limita- 
tions, would be entitled to recover posses- 
sion, but that he would bold the land subject 
to the equity of redemption, the defendant 
not being barred by the foreclosure. 


The next question is, is the suit to reco- 
ver possession barred by limitation ? 


Mr. Doyne here said that he had not 
been heard upon the question of limitation. 


Peacock, ©. J. considered that he had 
been heard on all the points in the case, but 
stated that, if there was any misunderstand- 
ing, Mr. Doyne, might be heard upon the 
question of limitation, , E 


Mr. Doyne was accordingly heard, and 
the Court having taken time to consider, the 
following judgment was pronounced by — 


Peacock, C. J.—This case has already 
been decided upon all the points except the 
question of limitation. There having been 
some misunderstanding, the Court, consi- 
dering that Mr. Doyne had been heard upon 
the whole case, wherens the learned Counsel 
considered that he had not been called upos 
to argue upon the question of limitation, he 
was allowed to resume his argument upon 
that point. After hearing and consideri ing his 
arguments, I, am clearly of %pinion that the 
plaintiff” sright of action to recover possession 
of the lands in dispute is barred by limitation. 

The mortgage under which the plaintiff 
- claims was executed by the defendant nod 

Pershad Roy. : It was dated the 4th Oct8ber 
1845, and egen mortgage (Tee from Unnoda 


His right-to 


“Porshad Roy tó S reok iaei Singh of 6- 16ths 


of the zemindaree of Sulkea. It may be ad- 
mřtted.for the purpose of the present decision 
that the lands in dispute were an accretion 
which belonged to the zemindaree, and that 
6-16ths of the accretion passed by the mort- 
gage deed fo Sreekissen Singh. The plaintiff 
is purchaser of the mortgage, and stands An 
the same ‘position ag Sreekissen Singh. “The 
mortgage was to secure the payment- of 


22,000 rupees on the 4th April 1848, with 


interest in the meantime, and there was a 
condition that the mortgagor should ‘be at 
liberty to remain in possession until default 
should be made in EE of principal or 
interest. 


On the 28th March 1848 there was a 
decree for resumption of the funds in dispute, 
and on the 29th April 1848 a settlement 
was made by Government with Unuoda 
Pershad Roy of his 6-16ths of the accretion 
as a separate estate, and it: was entered än. 
the Towzee under a separate. number. On 
the. 2ist September 1849, Unnoda Pershad 
Roy sold the accretion so settled to- -Gooroo 
Churh Sen, wh® does not appear ‘to have 
known or to have had any notice that the 
lands were included in the mortgage. On 
the 15th January -1850 ‘Gooroo Churn Sen 
obtained an order for mutation from ‘the 
name of his vendor the mortgagor to his own 
as to tħeeb-16ths of the accretion (the lands 
in dispute’. The Ghoses defendants pur- 
chased the rights of Gooroo Churn Sen at & 
sale by his-Assignee under his insolvency. 
The mortgage did contain a covenant: by 
the mortgagor with Mr Hilder that, in case 
of disputes arising between the parties to the. 
mortgage, the, Supreme Court should have 
jurisdiction. S 


After the sale by KC? Pershad to 
Gooroo Churn Sen, defatflt having been 
made in payment of the mortgage debt, a suit 
for foreclosure was commenced by the mort- 
gagees in the Supreme Court ; and on the 
11th December 1850 a decree for an account 
and foreclosure was obtained Bond on the 9th 
February® 1852 a final order for foreclosure 
was made. On the 29th April 1854 
Unnoda Pershad filed a bill in the late 
Supreme Court to open the foreclosure. On 
the 24th September 1858’ the Singhs sold all 
their rights under the mortgage and fore- 
closure.to the plaintiffs Who, on the 15th 
July 1862, obtained, a new final decree for 
toreclosure in the High Court in the suit 
which had been commenced in the late 
Supreme Court to | the foreclosure. `~ ; 
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From the above statement it appears that 
default was made on the 4th April 1848 ; 
that the property in dispute was sold by the 
mortgagor to Goorso Churn Sen (through 
whom the defendant Khelut Chunder Ghose 
claims) on 21st September 1849; that a 
‘mutation of names in the Collector’s books 
was made on 15th January 1850, when ethe 
estate in question was transferred “from the 
name of the mortgagor to that of the pur- 
chaser Gooroo Churn Sen ; that the suit for 
foreclosure was not commenced until the 
11th December 1850 ; and that the present 
suit was commenced on the 27th August 
1868, nearly 15 years after the default in 
payment of the mortgage debt, nearly 14 
years after the sale to , Gooroo Churn Sen, 
and nearly 13 years after the mutation of 
nathes. Tht Thortgageo has never had 
possession of the Jand in dispute which has 
been held,adversely by Gooroo Churn Sen 
and the Ghoses who claim under him from 
the time when Gooroo Churn Sen purchased 
it in September 1849. 


It is clear that, as soon as default was 
* made, the mortgagee might have sued the 
mortgagor and Gooroo Churn Sen, and reco- 
vered possession of the, estate in dispute 
(assuming that it was included in the mort- 
gage); and Iam of opinion that, from that 
date, the Statute of Limitation began to run 
as against the mortgagee in respect of a 
suit for possession, 

If this suit is treated as one to set aside a 
fraudulent conveyance which the plaintiff 
first discovered in 1852, there is no evidence 
to support it. If the suit is simply a suit 
to recover possession of land to which the 
plaintiff is entitled under the mortgage deed, 
the case faljs within Act XIV of 1859, 
Section 1 Clause 12, dnd the suit is therefore 
barred by limitation. 

It is contendéd that limitation did not 
begin to run until the first decree for fore- 
closure obtained in the High Court on the 
15th July 1862. But evep, if the pandency 
of a suit for foreclosure would prevent 
limitation fron? running against a clatm to 
recover possession of the land nfcluded in 
the mortgage, it is to be remarked that 
the lands were not situate within the limits 
of the jurisdiction of the late Supreme Court 
or of the original Jurisdiction of the High 
Court, that Gooroo Churn Sen and the 
Ghoses defendaftts have had possessicu 
from the time of Gooroo Churn Sen’s pur- 
chase in 1849, that that purchase was, not 
made pendente lite but before any legal 
proceedings were Km that neither 
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Gooroo Churn Sen nor the Ghoses defaid- 


ants in this suit were parties to the pro-, 
ceedings in the late Supreme Court and are * 


not shown to have been ever subject to the 
jurisdiction of that Court, that they were 
not and could not be affected by the cove- 
nant made by the mortgagor with Hilder 
that the Supreme Court should ‘have juris- 
diction in case of dispute, and that neither 
Gooroo Churn Sen nor the Ghoses defendants 
could have been turned out of possession of 
lands not within the local limits of the ju- 
Tisdiction of the Supreme Conrt under the 
decree af foreclosure of the ldth July 1862 
ing @uit to which they were not perties 

by a Court to whose jurisdiction they 
were not subject, 


With reference to the covenant with Hild- 
er, if seems clear that it could not run with 


the land which was never conveyed to Hild- ° 


er by the mortgage deed, but to Sreekissen 
Singh, If Unnoda Pershad was bouvd by, 
the covenant with Hilder, and might have 
been sued under it by Hilder in tlie Supreme 
Court for non-payment of the mortgage debt 


by virtue of Section 13 of the Letters Patent’ 


of the Supreme Court of the 26th March 
1774, which is extremely doubtful, it is clear 
that the rights of the Ghoses defendants in 
the land could not be affected by the cove- 
nant, and that they were not liable by reason 
of it to be sued in the Supreme Court. But 
even if they were so liable, neither the 
Ghoses defendants, nor Gooroo Churn Seu 
through whom they claim, were parties to 
the foreclosure suits in the late Supreme 
Court. 


This case is very differ ent from that cited 
from 7 Moore’s Indian Appenls, pnge 323 
(Prannath Roy Chowdry vs. Kookee Begum) 


for even ifthe pendency of the foreclosure 


suits would, under the old law of limitation, 
have been a good and sufficient cavse for 
not instituting proceedings against a person 
holding adversely lands included in the mort- 
gage deed, this case is governed by Act 
XIV of 1859, which contains no words si- 
milar to those in Regulation III of 1793, 

ection 14, upon Which the decision of the 
Privy Council was founded. 


The appeal must be allowed, and the de- 
cision of the Ltwer Court reversed, aud a 
decree entered for the defendants with costs 
of the suit in the Lower Court and the costs 
of the appeal. This decree must be regis- 
tered. ° J 


Pacikon, J.—<1 entirely concur with the 
ChiefJustice upon the merits. : 


d 


_ ulently .entered without the knowledge ‘of | 
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fa The 29th September 1866, 
Present: Gs 


ae Hon’ble C. B. Trevor and G. CAmpball, 
a 
Judges. S 
Religious Endowment—Appointment 
of Manager by Trustee. 
‘Case No. 49 of 1866. 


Regular Appeal from a decision passed by 
the Judge of Shahabad, dated the 29th 
ER 1865. a 


Shah Moheeooddeen Ahmed, disciple tor 
Shah Kobeerooddeen Ahmed deceased 
(Plaintif) Appellant, 

versus 
Elahee Buksh and others ewe 
Respondents. 

Moonshee Ameer Ali Khan Bahadoor and 
Baboos Romanath Bose and Kishen Dyal 
Roy ior Appellant, 


Mr, C. Gregory and Baboo Dwarkanath 
` Mitter for Respondents, 


Suit laid at Rupees 48,022. 


An appointment as manager, by the trustee for the 
time being, of a Mahomedan religious endowment, was 
held not effectual beyond the incumbency of the nom- 
inator. 


PLAINTIFF, as heir and successor of the 
late Shah Kobeerooddeen, sues to obtain 
possession of certain trust properties de- 
voted to religious and charitable purposes by 
certain ladies ‘since deceased, and of which 
the late Kobeerooddeen his heirs and suc- 
cessors were appointed trustees, a certain 
share of the income being also expressly 
assigned to the trustees. , Defendant claims 
under an unstumped paper set up by him, by 


which Kobserooddeen appointed him to the 


management of the estate and charity in 


perpetuity, and assigned to him the trustee's 
share of the income. 


Plaintiff objects, fo begin with, that the 
unstamped document-canngt be received; 
that the words in perpetuity were fraud- 


Kobeerooddeen whose eyesight was bad ; and 
that it was surrendered: during Kohgerood- 
deene life and on'his demand. Buf in sthe 
view which we take of the case, it Will*not 
be necessary further to consider these ‘pleas, 
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since the case will be- determined with refer- 
ence to ‘the terms of the documents suppos- 
ing them ,to be admissible and genuine. 


The PHincipal Sudder Ameen, considering 
defendant’s document to be genuine and 
effectual, dismissed the suit, Plaintiff ap- 
peals. 


The original deed of endowment appoint. 
ed as ‘trustees Shah -Kobeerooddeeen, his 
heirs, and his successors (Kaem Mokaman or 
those standing in his place); and authorized 
the trustees to conduct. the affairs of-the 
charity, either personally or by the appoint- 
ment of a trustworthy. person, that is, in fact 
by a deputy or. managér. Itis unnecessary 
here to examine the exact mode in which 
the trust’ would descend. It is enough in 
this place to say that we d6 net think that 
the deed of endowment gave the original 
trustee power to divert th sucegssion. He 
only enabled him -to appoint a fit person as 
manager, and it was as ‘manager, in: the 
exercisé of that power, that the defendant 
was appointed, the trustee’s share of the 
income being given to him in remuner fition e 
for his services. That being, in our view, 
the character in which the defendant held, 
we do not think tat an appointment by the 
trustee. for the time being, even assuming 
that it purported to be made in per petuity, is 
effectual for that purpose beyond the incum- 
bency of the nominator. In our opinion 
it cannot bind his successor, who is entitled 
to appoint his own manager, 


Respondent takes objection to plaintifs 
right to sue. He says that plaintiff is not 
the legal heir of the deceased Kobeerooddeen, 
being his nephew, while, . in..fact, a brother’ 
survives. But we fiud that the other more 
immediate heirs of Kobeerooddeen have sp- 
peared and acquiesced in plaintiff's claim, 
and we gather that, in fact, the plaintiff. has - 
been recognised by Kobeerooddeen’s - im- 
mediate- family as his religidus heir - and 
successor in the larger endowment of Sass- 
eram, as well in respect of the endowment 
the subject of suit. A cdéhtest regarding 
the larg& endowment which seems to be 
pending is not between the members of Ko- 
beerooddeen’s proper family, but between 
them represented by plaintiff and a more dis- 
tant branch. 


Considering, then, that in this case plaint- 
if is in a position. to she as successor of 
wiobeerooddeen in the trusteeship, and that 
defendant has no title to hold against the 
will of the trustee for the time being, ‘we 
decree the appeal with gosts. 
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The 29th September 1866. 
“Present: e f 


The Hon’ble H. V. Bayley and Shumboo- 


we E nath Pundit, Judges. 


Breach of Indigo Contract—Limita- 


tion- Damages. s 


o "Cases Nos. 970 and 994 to 1002 of 1866. 


‘Spécial Appeals from a decision pussed by 
the Judge’ of Purneah, dated ‘the 28th 
November 1865, afirming a decision 
passed by the Principal Sudder Ameen 
of that District, dated the 3lst Maroh 
1865. 


‘"Motee Sthoo and others (Defendatits) 
Appellanis, 


td 
VETSUS 


“Mr. A.J. Forbes (Plaintiff) Respondeat. 


, Messrs, R. V. Doyne and C, Gregory for 
Appellants, ° 


Mr. G. C. Paul and Baboos Toolsee Doss 


Seal and Umurnath Bose for Respondent. 


In a suit for damages for breach of contract to 
‘cultivate Indigo,— 

Hud (1) that, if the ryots sowed at, any time 
in the sowing season within three years of the institution 
‘of the suit, they could not be deemed to have Committed 
a breach of contract, and that, therefore, the causa of 
action on such breach of contract could not commence bd- 
fore the close of the sowing season.. 


_. (2) That only one set of damages for one breach of 
-contract alone could be recovered, and not a separate set 


of damages for each breach or failare to do each of all 
. the. various acts specified, 


(8) That such stipulated damages should be for one 
“year only, 7. ẹ that the first breach involves a liability 
to pay once, and once only, the stipulated damages, and 
that the contract ceases and det+rmines- therewith 
` Bhumboonath Pungit, Judge, dissenting). 


Bayley, J.—THE learned Counsel (Mr. 
Doyne for the appellants, and Mr. Paul for 
the respondent) admit that all these. cases 
will be governed by one and the same deci- 
. sion in speciaPappeal, and that the decision 
of all rests on the constr uction te be given je 
to the indigo “zeep,” or agfeement.of the 
22nd of October 1859, aud on which it is 
-Stated by both parties that each and all of 
, these suits are based. 
` The learned Counsel further agree that; 
although the Full Bench decision of the Ist 
of September. 1866* gives abstract answers to 








* See Vol. VI, Act X Rulings, p, 61. rr? 
NV, B.—-Printed by mistake undef Act X Rolings, 


' nstead of under "NV" 
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I the abstract questions put by E. Jackson and 
Bayley, J. J. in theirreference of the 20th 
June 1866, still these answers will not 
decide. “these eases. The correctnese of 
those answers as general proposition® of law 
is not questioned by either party, but both 
parties agree that those answers do not apply 
to these cases further than that, nor are’ of 















Bench to decide these cases, 

We may here notice that the “ teep,” 
eagreement before referred to, was not before 
the Full Bench at all. 


It gady be convenient for readier-reference 


bet E. Jackson and Bayley, J. J. They 


were in these terms :— 


“ The points are, first, whether in a suit 
“ for breach of a contract, which in fact 


themselves sufficient to enable this Division. ` 


Lo Site the questions put to the Full Bench `’ 


* includes-a series’ of contracts, limitation ` 


“ must be caleulated from the first breach 


‘‘ of the contract, or may be calculated from. 


“any breach of it? On this question,- the 
“Judgments reported at page 277, Weekly 
" Reporter, Volume V, and those reported 
"ot pages 45 and 148, Sutherland’s Small 
** Cause Court Rulings, are at variance. - 

* The second point is whether damages 
“can be awarded for each year when the 
í contract extends over several years, or 
* must be'confined to the first year? Up- 

‘on this point, the judgment reported at 

“ page 277, Volume V, Weekly Reporter, is 
* at variance with the decree passed at page 
** $86 of Marshall’s Reports.” 

The answers given by «the = Bench 
were as follows :— 


“ With regard to the first question, it ap- 
£ nears to me” (tbe Chief Justice) "that ma 
‘* suit for breach of a contract to be perform- 
‘© ed at different times, limitation must be 

* calculated from each preach: of contract as 
"d arises. 


“ Thus, in a suit upon a contract to pay 
“ by instalments, or to perform certain acts- 
“ at different periods, each breach would be 
“í separate ; and limitation as to such breach 

“would run from the date at which the 
“ money was to be paid, or the duty had to 
“ be performed. 


“ tract which expressly provides that, in the 
“ event of any breach, the whole debt shall 
“ become due, or the ‘whole damages shall 
Ge Bee coverable, or a sum certain shall be 
*paid as compensation, in respect of the 
ge Ke le contract as in the case cited from A 
“ Weekly Reporter, page 277. . --7 o: 


* This ruling would not apply to any con- 


a) 


ki 


> 
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mr Tho-answer to the first question-is’ sub- 
“© stan tially an answer to the second question, 
“ namely, whether damages can be awarded 
“ for each year where the contract, éxtends 
“ over several years, or ‘must be Gonfined to 
“ the first year. Where there is a contract 
“ for pérforming certain duties ið. each of 
“ several years, each breach of the contract 
77 would be a complete cause of action,” and 
“ separate damages would be recoverable an 
“each breach.” 

We would here observe that, ia the case 
cited from onge 272, Weekly EE Vo- 
lume V, Bayley and Kemp, J the 
pleager then employed stated that, on the 
„terms of the contract (this very same indigo 
teep or agreement, according to the con- 
struction of which all these cases are to be 
decided), the: cause of action arises from 
lst October 1860, that suit being (as they 
are all here) for damages for 1860-61, and 
1861-62. ‘We may also notice that respond- 
-ent’s pleader admitted that damages, as well 
as recovering. advances, were not both sought 
for before us in the appellate stage. 

That Division Bench in that case held that 
the liquidated damages (15 Rupees per bee- 


gah) were a lump sum payable on account 


of the first year only in which the. breach 
of contract took place, and did not spread 
over the second year sued for, or over the 
remaining 8 years of the term of the agree- 
ment, 


We would further notice that in that case 
the opinion was also expressed that the in- 


stigators (who were also there sued for damag- 


es) could not be liable to plaintiff for such 
damages, as there was no contract between 
them and plaintiff as to damages. It is ad- 
mitted at this present hearing that, in the 
present ten cases, no question of the liability 
of instigators has in any way to be consider- 
.ed by us. 


We, therefore, now proceed to the consi- 
-deration of the agreement, the proper con- 
struction of which both parties admit is-che 
matter for this Beach now to consider, aud 


on which it must decide these cases. S 


‘We give it in extenso, for it cannot be 


proper’ ly considered or construed except as 


a whole and with reference to all its terms 
and their BEER relation tð one and ano- 
‘ther. : n 


~: The A E used is one e agreed tö by 


both parties. The words underlined are 
those which we have so marked asi of “the 
mest importance in the proper- consfruction 
of. the deed. 


e ` ‘ 
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“To Mr. Alexander John ` Forbes, ‘of 

“ Kulee, Sùltanpore, - 

= We, Molee Sahoo and Doorga Kapoor ` 
“ Chund’ Baboo, and Manick Chund, Eklaul- 
“ Mahtoo, inhabitants of Peepra, Pergunnah 
" Sultanpore. 


“ Do hereby execute a tumussook (bond) 
“for the cultivation of indigo (for a period 
“ of) ten years, beginning from 1860 to F869. . 
" Agreeably to the advanees detailed below, 
“we shall continue to have measured ‘23 
“ beegahs 5 cottahs of Phagoony aud Bysa- 
“ khy lands with cottah of 43 hands, selected 
“ by the amlahs of the factory, year.by year, 
‘at the commencement’ of the season of cul- 
“ tivation of indigo. “When the season for 

“ sowing indigo will commence, we shall come 
“ to the factory, and car rying indigo seeds for 
“ sowing, we shall sow our" respective lands 
“according to custom, [f the indigo plants 
“do not grow, or do not remaii® at “the first 
“ sowing, then we shall sow twice, thrige, 
“until, the plants continue (to. come up) 
“and whatever quantity (of land) of indigo 
“we sow and prepare, to that extent we 
“ shall get credié as for cultivated lands; the® 
D remnining beegahs will be placed (against 
* us) as not cultivate d. The terms which 
‘are fixed for not “cultivating . lands will be 
“ broughtinto force. When the plants grow, 
“and they become ready to weed (the lands) 
“ we shall, according to the decision of the 
“ amlahs of the factory, weed the land twice 
“and throw out the accumulation of weed. - 
“ When the indigo becomes fit for cutting, 
“ we shall come to the factory and carry 
“carts and bullocks, and having got the 
“indigo plants of our respective lands 
"ent by our laborers, men shall load ` 
“& them respectively into the carts and come 
“ with the carts fo thè factory; and shall 
‘ eet the plants measured and bundled with 
« the chain of 4} hands, eqfial to 7 English 
“ feet, consecutively, and take receipts for 
“them, We shall have the price of neel- 
“ ghas. moorlum, khootea, at the rate of 
i ra bundles per rupee, credited in our ac- 

‘cotnts. ~The cost of the @arriage of tho 
d «noel hs shall be defrayed by the factor > 
“The price of the indigo seeds which we 
“shall take from the “factory for sowing 
IT will be paid at the rate of 5 rupees per 

“ maund of'sicca rupees,” and all the seeds, 
“ which will be produced in our lands shall 
“be depasited. and give in the factor ys 
“ weirhed-with the weight of 85 siccss. 
j When the indigo planta of our lands bear 
“ seed, then the amlahs of the factory will 
" then and there effeat the denabundee (or. 


o 
i 


EN 


-“at the rate of 3 rupees per 
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« estimate the quantity of seed) and we also, 


1 being present there with the amlahs, shall 
“ effect the denabundee. If we be not pre- 
is sent at time of denabundee, and the am- 
‘Inhs effect the desabundee in our absence 


- we shall agree to that, and according to the 


“denabundee of the ‘factory, deliver op 
“(the seeds). The seeds which~shall "be 
‘¢-delivered from January to 15th February, 


«will be accounted for at the rate of 4 


-t rupees per maund, ‘and those which may 
"be. delivered afterwards up to the last 
“day of February, will be-accounted for 
maund, 
o Tf we do not allow the lands to be mea- 
“& sured according to this deed, or omit to 
“ sow (them), even in that case we shall con- 
D tinue to pap. damages at the rate of 
“ rupees 15, per beegah, besides the advance 
$t to the Saheb, (e proprietor of the factory, 
‘without ny objection or hesitation. Jf 
se fail, and cultivate less land out of the 
e whole, or break up the indigo plants and 
“ seeds, or destroy them by cattle, or in any 


e.“ way damage them, we shall, without any 


“ hesitation, pay the above-mentioned*dam- 
“ ages out of our own pockets, according 


“to the measurement af the factory. If 
"ane deliver up any quantity of seed less 


“ than that mentioned in the denabundee, 
“ or do otherwise with the deficient quan- 
Gë, or dispose of the same gn other 


“* places, or any damages may be caused on 
rr gecount of our neglecting to cut, gather, 
“and clear up the seeds, then that being 


s proved, we shall have, without any objec- 
“ tion, to pay damages at the rate of 15 
“ rupees per maund to the proprietor of the 
“ factory from our own pockets. The 
“ wages of the laborers that may be sent 
er by the owner of the factory to weed, cut, 


“and bind the indigo plants and huss 


“ dles, will be paid from our own pockets. 


e We shall not be able to cultivate any other 


“crops together with the indigo, or in the 


.- .@]ands measured for thet purpose ; and if 
`- we do that, the amlahs of the factory shall 


* be authorized to cut and throw it out, and 
“ sow indigo in its place, which we shall be 
“ bound to admit. We also agree to culti- 
“vat the lands which; having been selected 
“ by the amlahs of the factory, may be 
<í measured in our presence, or behind us; 
“ and if after the execution of the tumussook 
‘ (hound) we fail fo cultivate the lands, and 


“they be cultivated by the factory, the ex 
'& penses of the same will be defrayed by us. 


“ The loss of the seeds which thay be caused 


2 on account: of ms or excess of ‘water 
d K S 





will be borne by us, and shall: have 
“ nothing to do with the proprietor of the s 
“ factory... We shall annually take the 
“price Of (e indigo plants and seeds 
“ which we may deliver, according to the 
rr above rate and accounts mentioned in the 
rn books of the factory. With the advances 
“ we have taken for-the cultivation of the 
“indigo plants, we shall annually to the 
“ period, according to the term mentioned in 
* period in the above mentiond "reen," culti- 


di vate the lands detailed below, and when 


“the owner of the land will demand the 
“ mogey back, we shall, without delay, pay 
er the amount in cash, according to ent in 
nc fhe books of the factory may be found due: 
“from us. Until the expiration of the term, 
mz we shall not be able to return the money, 
“without the permission of the owner, 
‘bat we shall liquidate this’ money with ° 
“ the price of the indigo plants of the 
“lands. Up to the time “of liquidation of 
«the same, when the owner may desire, or 
“ the amlahs of the factory suspect that the 
‘“ryots will remove their seeds, then the- 
‘plants bearing seeds of our lands or cultiva- 
“tions being cut together with the jhurva 
‘shall be carried to the factory and pre 
‘pared there. The cost of cutting, car- 
“riage, and beating the seeds, will be de- 
« ducted from the price of the seeds, and the 
‘remainder will be taken by us. We do 
‘also hereby pledge our cattle for the 
‘amount received in -advance as detailed 
“below, and till the payment of the said 
* advance, we shall by no means transfer ` 
“ our eattle any where ; if we do, it will be 
‘illegal. The cattle pledged will remain 
“ under our care, aud not with the owner of 
“ the fuctory ; and if any cattle be lost, it 
shall not bg claimed from the factory Sahed, 
“but be made up from other property. 
“ Under thes terms, we do, with our hands 
‘and of our own will, and being in sound 
“ health and mind, execute this tumussook, 
“so-that it may be useful when required, 
22nd October 1859,” 
. The three questions: which we have to 
decide as arising out of the contested 
construction of those above agreements are 
in the view of this Court and ‘of the 
parties :— 

lst,—From what time the eause of: action 
arose to ‘plaintiffs, and thus whether limita- . 
tion bars the suit; and ifso, does limitation 
bar the suit entirely, or to. a certain extent 
onfy, d then to what extent ? 

Sud Iflimitation be not a bar, either 
wholly ‘or in part, is plaintiff entitled-to the 


>: 
~ 
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~s 
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37d.— Whether for each breach in. regard 
to which damages are stipulated, a ‘and: for 
each ygar, or only for the first seg 7 `" 

As to the first of these three. questions, 
the parties admit that the limitation to 
be applied is that of three years- “froin the 
date of what the Court may decide was the 
cause of action in these cases. “The suit 
(it is also admitted) was brought on the 4th 
March 1864. Therefore, if limitation ap- 
plies to his case, the plaintiff will be in timé 
if it be decided that his cause af action 
arose after the 4th March 1861. 

The plaint is that the defendant recpiv- 
ed advances from plaintiff on the above 
agreement of 22nd October 1859 “ separate- 
“ly as to former time and recently to cul- 


cane. for which he sues, or to any damag- SES Clause 16 Section 1 Act XIV of 
- €a ; and if to any, to what damages’? ? 


1859, (viz. 6 years) ; that no sufficient 
evidence has been given by plaintiff to shew 
that he “was entitled to the amount of dam- 
ages he claimed, but that 15 rupees per 
beegah should be ‘taken as theo damage accru- 
ing “to the plaintiff. 

The first Court decided the case accord 
ingly. | 

Upon appeal to the J udge, he decided 
that six years was the proper period of limit- 
ation under Section 1 Clause 16 Act XIV of 
1859 ; and that therefore the plaintiff was 
not barred by lapse of time. The Judge 
further held that the čep” or bond was 
genuine and true; and that “ plaintiff is 
entitled to interest or damages sustained- by 
him annually,” 

Accordingly, the appeal” as® on the ‘part 


“ tivate 23 beegahs 5 cottahs with indigo, jof the ryots against Forbes was dismissed 


“and cultivated indigo accordingly, From 
“the month of October 1860-61 A. D. 
owing to Instigations and 
“© out of wickedness, at once left off the 
“ entire lands of, indigo, although they were 
“told to cultivate indigo, but the insti- 
“ators being proved of their respective 
“wealth and their function as principal 
“ryots, and although Uer knew that the’ 

“ ryot had entered into contract (with plaint- 
“ iff) brought the ryots under their own 


“ power and did not allow the cultivation | 


“of indigo. By this, great loss and damage 
“have accrued to me, the plaintiff, The 
© cause of this action has arisen from which 
“the claim is preferred (1860-61 the ex- 

“ piration of the years from 1861-62, 
“ 1267-68, 1268-69).” 

The damages are taken in the plaint at 
the amount of profits, plaintiff might have 


| expected . to realize had the indigo been duly 


and carefully cultivated. . 

The instigators (who wese made defend- 
ants below)” denied any instigation on their 
parts, but, as before observed, all parties 
state that this Division Bench have now 
nothing to decide in this case in regard to 
the alleged instigators (defendants). 

The other defendants pleaded limitation ; 


“and that only a lump sum of 15 rupees per 


beegah on account. of the first year of the 
contract could be awarded. Any breach as 
to: the seed was also deuitd, the defendants 


answering that indigo seed was duly deli- 
vered. 


by the Lower Appellat8 Courg; and the 
ryots have now appealed to this Court. 

The previous proceedings in this special 

appeal’ on its first coming up, having been 
duly stated in a previous part of this *judg- 
meng, and the substantial contentions of thee 
parties in special appeal: having been speci- 
fied in (e issues recorded above, it only 
remains for us to give our decision in regard 
to them, and to give also our reasons 
for it. - 
In respect to limitation, we are of opinion 
that the plaintiff ’s suit is not barred. We 
consider the cause of action to have arisen 
from a date not anterior to that on which 
the suit was brought, wz. the 4th March 
1864,-2. e. within three years, the period 
which both parties agree before us is that in 
which the plaintiff had to sue. 

We hold this, because the first stipulation 
for which a penalty ie attached to a breach 
is that the ryots shall let the lands be mea- . 
sured and shall sow. It is strongly pressed 
upon us by Mr. Doyne that, when the ryots 
did not carry out the first condition, viz. the 
measurement which would ordinarily ‘take 
place about Febfaary, or March, the breach 
accrued then, and plaintiff was then bound 
to sue. But we read the contract to be that 
the penalty" would attach only if the ryots 
would not measure or sow the land when 
it could be done. Now itis not contended 
that the sowing season @eased on or -before 
the 4th of March 1861. 


We think, then, that, if the ryots sowed 


The first Court found that the agreement within any time in the sowing season within 


was a true- one; that the damages actrue 


three years of the suit, they cannot be said 


_ at the end of each year of default ; 3 næ that | to have committed a breach, and that there- 


_the spits had been ‘instituted wi 


in tirne | fore the cause ofy action on such breach 
~ e 


282 Civil 


could not commence before the 4th March 
1861, . 


‘As then this suit was brought within the 


period admittedly open to plaintiff, no limit- 


ation applies. - 


"We do not (we may here remark) agree 


with the argument of the learned Counsel f 


Mr Dayar that the plaintif was o6liged.to 
Sue wien sowing was not commenced at the 


beginning of the sowing season, because as. 


Jong as the ryots could sow, they might have 
fulfilled their contract, and thus avoided any 

‘breach ; and therefore avoided also.coming 
under ang penalty. 


‘In respect to damages, it is contended by 
Mr. Paul, for the special respondent, that the 
plaintiff has a right to the full prospective 
profits as damages which he claimed; but 
tliat if the Court, thinks not, then at least 
plaintiff is ‘efititled to one set of damages, at 
15eupees per beegah, if the ryots did not 
measure or sow, and toa second 15 supees 
per beegah, if the ryots did not cover with 
indigo sowing the area mentioned in the 
“teen,” or if they rooted out oer plants. Lt is 


ngain urged that plaintiff is entitled to a 


third set of damages at 15gupees per mauxd 
if the ryots did not duly deliver seed at the 
factory. | l 


It is further pleaded that the damages are 
leviable for each breach for each of the years 
1860-61, 1861-62, as far as within three 
years of suit. ` ; 


Mr. Doyne, on the other hand, -contends 
that only one set of damages for one breach 
alone is payable under the deed and for one 
year, and Do more. 

We concur in this last view. We do not 
read the contrace to be that the damages 
‘would be payable for each breach or failure 
to do each and all of the various acts spe- 
cified ; firstly. because we view.the inten- 
tion of the parties from thé terms used, to 
be that one.breagh should involve one .pe- 
nalty, and with it, the contract shougd. cease 
and determine ; and secondly, because the 
contrary view would involve this, viz. that 
if the ryots were guilty of the first breach of 
not.sowing and they also for failure to do 
tlte other acts specified, they would be liable 
for damages for what they could not do; 
that is to.say, if they let the sowing season 
pass with sowing, there would be no area at 
all covered with seed and consequently no 


short aren planted and 7 plants to root ont, 
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and io seed to deliver over, and thtrefore- 
all these being specific subjects of contract in 


the“ teep™ could not be in existence, or con- 


sequently” a separate breach exist. as’ to . 
| them. - 


Lastly, I think that the stipulated damages 
should be for one year only, viz. that the 
first breach would involve a liability to pay. 
once and once only the stipulated damages, 


[Vol, VI. 


ay 


and that the contract ceases and determines ` 


therewith. Kg 
aus the damages would in this case -be 

foréhe one year in which plaintiff was not 
barred by three years having passed, and no 
farther liability’ would accrue to defend- 
ants, . l 

In this view I hold that— 

Ist.——Limitation does not bar the suit as. 
for any breach before the ist of March 
1861. Wës 

2nd.—~'That the defendant, who, it is ad- 


mitted, did not cultivate at all, will be 
liable to pay damages at 15 rupees per 


‘| beegah, from the first breach for which that ` 


penalty is specified, viz. not measuring or 
sowing ; and for no other. 

8rd.—That the damages cannot be for the 
profits sued for by plaintiff, but only for 
15 rupees per beegah, and not, for two 
years, but for that year in which the said 
breach was a cause of action within three 
‘years of suit, S Së 


Ze 


Order,—The plaintiff’s case is decreed to | 


this exteot and with costs in proportion to 
the aniount decreed and dismissed. 


Shumboonath Pundit, J.—I agree in this 
ruling regarding limitation and as regards 
the right of the plaintiff to recover only one 
set of damages at „the rate of 15 Rupees per 
beegah; but I would, with reference to the 
distinct wording of the deed upon which 
apis case f brought, decree to the plaintiff 


(3 5 
-one sët fdr each of the two years 1860-61, 


1861-63 Yamages, 
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l Present: Sa e 8 
The ‘Hon'ble F. B. Kemp and W. ditoy 
Judges. 


Wortgage—Rights of Usufructuary 
Mortgagee— Contract— Accounts — 
Benameo Lease--Fraud. 


Cases Nos. 184 and 185 of 1866. 


Regular Appeals Froni a decision passed by: 
the Judge of Shahabad, dated e 
Merch 1866. 


Munnoo Lal (Plaintiff) Appellant, 
| versus 


Baboo Reet Bhoobun Singh and others 
(Defendants) Respondents. 


Alessrs. R. V..Doyne and B. T. Allan, and 
Baboo Onookool Chunder Moekerjee for 
Appellant. 


aly. G. ©. Paul, Moonshee Ameer 
Ali Khan Bahadoor, and Baboos Kalee 
Kishen Sein and Romanath Bose for 
Respondents. 


A mortga zor may give his usufructuary mortgagee the 
power to su? him personally, or to sell the land, or both, 
at any moment.- 

Since the repeal of the usury laws, a mortgagor and 
mortgagee may make what contract they please with 
reference to the ‘profits of the mortgaged estate, and 
the mortgagor may by contract deprive himself of the 
right to compel the mortgagee in possession to account 
for the profits. 

The mere taking a benamee lease, unaccompanied by 
any other circumstances of suspicion, does not per se 
constitute fraud. ` 


Markby, J.—T aus was a suit brought to re- 
cover rupees-37,458-5-9 principal, and rupees 
923 interest, under a mortgage bond dated 
January 8th, 1857, and executed by one 
Gooman Bhunj un Singh. The plaintiff 
prayed that the amount might be realized by 
the sale of Mouzeah Keshopore Pukree, and 
from the person of Bhanjun Singh, a de 


. fendant in the suit. 


It appeared that in the year 1850, Bhun- 
jun ‘Singh, being largely indebted, executed 
on the Sth Januar y in that year an ijarah 
zur-i-peshgee lease of Mouzah Keshopore 
’Pukree to one. Mohun Sahoo, the uncle of 
SE present plaintiff, ata jumma of rupees 

2,800 for aterm of ten years. Th deed 
acknowledged a debt of rupees 30,000 due 
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SEN ;Mohun eae to take from the 
annual jumma rupees 1,980 on account of 
interest, and rupees 237 on account of Go- 
vernment revenue, the balance of rupees 
83 to be paid to the plaintiff as “ huq 
azooree, ” or proprietary profits. It was also 
agreed that, if the income of the mouzah 
increased through the agency of Mohuno 
Sahoo, (Do plaintiff should have no clai re 
it, nor should Mohun Sahoo have any Glaim 
against the plaintiff if it should decrease. 
The plaintiff, moreover, agreed to pay the - 
entire loan of rupees 30, 000 in Jeith 1267 ; 
and if the plaintiff failed to repay the amount, 
the condition of the deed was to remain ia 
force up to date of payment, andin the menn 
time the plaintiff agreed neither to sell, 
pledge, nor mortgage the property. 

On the 9th December 1856, tte defendant 
executed a simple money bond without secur» 
ity to the plaintiff Munnoo Lal, for rupees’ 
6, 254. 

' It appears that about this time both the 
zur-i-peshgee lease and the bond were in 
the hands of the plaintiff; for on the 8th 
January 1857, Bhunjun Singh executed a e 
deed in which these two deeds were recited, 
and also that the. whole sum due thereon, 
with arrears of interest, amounted to rupees. 
37,455-5-9 ; that Bhunjun Singh had asked 
the plaintiff for his own benefit to return 
these two deeds and to have another deed 
executed® at a reduced rate of interest, and 
to deliver up possession of the Mouzah Kesho- 
pore to which the zur-i-peshgee lease related ; 
and that Munnoo Lal had. agreed to this, 
Bhunjun Singh by this deed then agreed 
to repay the sum of rupees 37,455-5-9, with 
interest at 6 per cent. to the plaintiff in 
Jeith 1268 (June 1861) ;. and as a security 
pledged the same mouzah, whith be agreed 
‘neither to sell, pledge, nor hy pothecate, until 
the. debt should have been liquidated. 

Five days after this, namely on the 13th 
January , 1857, Bhunjun Singh executed an 
ijarah lease of Mouzah Keshopore to one 
Sujewan Lall foi the term of 10 years, at 
an apnual jumma of rupees 2800. ’ 

Threo Ways later, namely on’ the 16th 
January 1857, Bhanjun Singh executed a 
document therein, called a letter of assign- 
ment, whereby he directed Sujewan Lall 
to pay to the plaintiff supees 948-12-3 on 
account of interest due for the current year, 
and rupees 22,445 annuafly on account of 
interest from Jeith 1264 to Jeith 1268 (June 

857 to June 1861): Sujewan Lall was to ` 
take receipts.from. the plaintiff, and credit 


by the plaintiff to Mohur Sahod e. and was to be allowed himaccordingly, 
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Subsequently, - ‘the property was attached 
and put up for sale, when it was purchased 
' by one Mitterjeet Singh, the principal fe- 

fendant in this suit, in conjunction with 

one Byjnath Singh, who is also a defendant, 

"but has not appeared, 

Mitterjeet Singh does not deny the exist- 
Be of the debt to “the plaintiff, or the 
P pajneness of the deeds: ibove set aut; 
Dut his case is that the deeds of January 

. 1857 constituted in reality ‘but one transac- 

- tion, namely, a bhoye-bun dhak, or usufruct- 

‘uary mortgage; that though Sujewan 

Lall’s name was used i in the ijarah lease of. 
December 18th, 1857, the plaintiff was the 
real lessee ; that the plaintiff ever since 
January 1857 has been and is still in pos- 
session. of the property as usufructuary 
mértgagee ;* and therefore that be 18 not 
entitled (o sell the land or sue forthe re- 
covery ofethe-debt ; and even if entitled to 
sell the land and sue for a recovery of the 
debt, he is bound to account for all jhe pro- 
fits which he has received from the estate. 

There are several questions of fact and 

e law comprised in this conjention ; but with 
many of them it is unnecessary to deal, 
because we think itis based on a miscon- 
ception of the relation between a mortgagor 
end mortgagee, 

The defendant starts with the proposition 
that a usufructuary mortgage or a mortgagee 
in- possession of the mortgaged estate is 
bound to account for every farthing received 
by him out of the estate, allowance being - 
made only for necessary outlay and expenses 
‘of collection, and goes on to contend that 

this is a right of which the mortgagor can- 

-not deprive himself even by contract. And, 

moreover, he contends that a mortgagee in 

possession is not only bound to render an 
account-toa mortgagor in every instance, but 
that he’ can ever sie the mortgagor for 
the principal debt, or sell the land even 
though. the mortgagor has made an express 
_ contract to repay the loan on a day certain. 


With regard to the last part of the con- 

_ tention, namely, that a usufructuary*mort- 
gagee in possession cinnot in gny “case have 
a personal remedy against the -mortgagor, 
‘or sell the land, it is true that in the case of 
a pure usufructuar ry mortgage, that is, where 
the lender takes possession of the estate òf- 
‘the borrower, and agrees to pay himself 
- out of the proceéds, the mortgagor cannot 
be sued personally, nor can. the land by 
sold. But why so? Simply because it is- 
‘considered that the mortgagor by his con-| on (bt point was that the taking the lease i 
tract undertakes Ke lability so long | benamee in the name of Beien an Fa was ` 


5 
C] KR 
` 
: 


as-the- mortgagee remains in possession,” ‘and 
that the mortgagee has agreed to satisfy “hiss, 
claim out of the. proceeds of the estate, 
But there is no rule of law which says that, 
‘if a mor tgagor be so minded, he mayenot also - 
. give. his usufructuary mortgagee the power 
o sue him personally, or to sell the land, 
or both, at any moment. On ‘the contrary, 
the possibility of uniting these different forms 
of remedy is recognised in a standard work. 
on this subject (see Macpherson on Mortgages, 
page 14, 2ud Ed.); and as far as we are 
aware, the view taken by that learned au- 
thor hes never been questioned. ` 
fe regard to the first part ‘of the con- 
tation that a mortgagee in possession’ is 
bound in every case to account for the pro- 
fits, and that a mortgagor cannot by contract 
deprive himself of this right, it is no doubt 
true that, while tlie usury laws were mi 
force, a restriction in this respect did cer- 
tainly exist. But this probibition on (he 
free power of the parties to contract as they 
please. was solely a consequence of the usury 
laws then in force; and on the abolition of 
those laws, the restriction in question fell 
wiih them. By Section 4 of Act XXVIII 
of 1855, it is expressly enacted that.an 
agreement that the use or usufruct of any 
property shall be allowed in lieu of interest, 
shell be-binding upon the parties. We are 
of opinion that a mortgagor and mortgagee are 
now at liberty to make what contract they 
please, with reference to the profits of the mort- 
gaged estate; and we are strongly fortified 
in this opinion by observing that it is also 
that taken by Mr. Justice Macpherson in the 
work already referred to (see page 160, 2nd 
Edition). 

Applying this view of the law to the *) 
present case, we are of opinion that there 
is here a clear and unmistakeable contract 
by the mor tgagor that all he shall be enti- 
tled to receive out of the mortgaged property 
is an-annual sum of rupees 2,300. If that 
contract was in reality, as it purports to be, 
made with Sujewan Lall; then the surplus 
profits belong to him ; but if, as the defendant 
*Mitterjeet Singh, contends, the real lessee 
was the plaintiff, still we think the plaintiff 
is entitled to the benefit of the contract, 
and that the most he is bound to account 
for is the sum’ of rupees. 2, 300, which he 
is willing to do, 


We may remark that no ease of fraud tins 
been fre or even attempted to be made 





againgt the plaintiff. Al that could be said 
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< à’ "badge of fraud. It is true that penbinds | the 16th April -1866, reversing a decision 
, transactions ought to be scrutinised ‘with:|- passed by Moulvie Ali Hydur Khan, 
e care, and that they are frequently resorted ~Sudder Ameen of that District, dated 

to cover a fraud; "but taking a lease  benainee, the 25th November 1865, 






















ze unaccompanied by any other citctnistiices : Re 
of suspicion, does -not in itself constitute Ashruffunnissa Begum (Plaintiff) Appellant, 
fraud. 
An objection was also raised’ he the ee a 
defendant Mitterjeet Singh that, if the’ ‘plaint- Miani Khänum Jain (Defendany” 
iff were the real lessee, at any rate he could |. “Respondent. 


not sue for the recovery of the principal and 
a sale of the mortgaged “property until the 
expiration of the lease in 1867. `. But we 
think that this objection is also answered by 
n refgrence to the terms of the agree’ e 
By the deed of January 8th, 1857, ther 
a distinct undertaking that the money Nall 
be repaid in the month of June 1861, and 
we see nothing in the lease, even supposing 
. it to have been made in Favor of the plaint- 
iff, repugnant to that stipulation. On the 
other hand, the letter of assignment only 
provides for the rent being taken in lieu of 
interest up to the year 1861, which is consist- 
ent with the notion that the principal became 
then payable. ` `, 

We therefore reverse the decision of the 
District Judge by which the suit is dismissed, 
nnd-direct an account to be taken of all sums 
received by the plaintiff in respect of prin- 
cipal and interest down to the time when 
the account is taken; the plaintiff to be 
allowed in the account credit for such sum 
as he may have advanced for payment of 
Government revenue in respect of the mort- 
gaged property, and not to be bound to ac- 
count for the profits of the estate beyond 
the sum of rupees 2,300 per annum (if any) 
received by bm : the plaintiff to have a decree 
for the balance found to be due against the de- 
fendant Bhunjun Singh, with interest at the 
rate of 6-per cent. from the dateef the decree 
until Payment ; -the plaintiff, to have his 
costs of this suit and the appeal. If the 
principal, interest, and costs be not paid, 
the plaintiff to be at pone: to put the pro- 
perty up for sale.’ 


Mr. R. E. Twidale for e? 
Buboo Romanath Bose for Respondent. 


A suit will not lie for interest in respect of money 
deposited under a decree subsequently reversed on 
appeal. , 


Peacock, C.J. —Tae dofertllant; as plaintiff 
in a former suit, obtained a deëteg agninst 
the plaintiff in this suit, “wid appegled against 
that decree. Pending the appeal, the de- 
fendant proceeded to execute his decrée, 
and thë plaintiff, in order to save his pro- 
perty from sale, deposited in Court the 
amount of the decree. The defendant how- e 
ever did not take the money out of Court, 
Subsequently the decree in the former suit 
was reversed, and the plaintiff withdrew his 
money | from the Court. He now sues for 
damages by way of interest on the money 
deposited by him in Court. 

I donat think that the plaintiff is entitled 
to recover interest. There was no. contract 
by which he was entiiled to interest ; and 
although the plaintiff has been deprived of 
his money, still he was not deprived of it by 
reason of any wrong, done by the defendant. 
The defendant, having obtained a decree, was 
entitled to enforce it. There is nothing to 
show that the suit-brought by the defendant 
was an improper or \vexatious:one. The 
decision of the Lower Appellate Court will 
be affirmed with costs. 

Jackson, J.—I quite coneur in affirming 
the decision on the grounds stated by the 
Chief Justice, b@t not precisely on the 
groupds which the Judge belgw has given, 

aw poe 
The 4th. December 1866. 
Present: 


The Hon’ble H. Y. Bayley and Shumboonath 
Pundit, Judges. 


Jurisdiction Maintenance. 
Case No, ‘1689 of 1866, e 


Special Appeal from a decision passed hy 
the ree Sud er Ameen of Dacca, 


d 





The 4th. ee 1866. e $ 
Present : 

.The Hon'ble Sir Barnes Peacock, Kt. Chief 
Justice, and the Hon’ble*L. S. Jackson, 
Judge. . 

Sarisdiction—Suit—Interest. 
Cas: No. 1659 of 1866. 


Special Appeal from a decision Fa by 
Mr. W. Ainslie, Judge af Patna dated 


pe 
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dated’ the 2nd April 1866, affirming | ` 
a decision passed by the Moonsiff of 
SE that District, dated the 22nd December 


ees, 


Bhugwan Chunder Bose ard others 
S (Defendants) ER slk 


re ", “yersus 


Le 
+: bd 


SS Bindvo ‘Bashinee wey (Plaintiff) 
8 Respondent. 


Baboo Bungshee Dhur Sein for Appellants. 


Buboos Anung Gopal Paleet and Bama 
` Churn Banerjee for Respondent.: 


oe 


ES Small Gë Court has jurisdiction only as regards 
arypars of fixed maintenance, but not to determine the 
Tight to receive it. 

Ou what principle maintenance for a Hindo widow 
should be awarded, 


- '"‘Shumboonath : Pundit, J.—-ON the case 
coming up for trial, the respondent took ob- 
- jection regarding jurisdiction, but we hold 
that the Small Cause Court could have 
jurisdiction only as regards arrears of fixed 
maintenance, and not for determination of 
the right to receive it. ` 
We have great doubts regarding” the legal 
liability of the special ‘appellant, he brother 
of the deceased husband of the plaintiff to 
‘support her. Atleast he may be liable to 
maintain her in case of his having obtained 
from his father any property yielding him an 
income. In that case also the amount of 
the maintenance can be fixed only „with re- 
ference to the amount.of this income, and 
not solely on the necessities of the plaintiff. 
It is also to be Rept in mind that, in case of 
- the income of the special appellant from 
ancestral property, or in casé of his personal 
liability, his personal property being small, 
the Lower Appellate Court will have to 
. consider that the special appellant may find 
it more convenient to maintain UW plaintiff 
if she live in his house than ‘if she were to 
live separate. The reasons given by the 
Lower Appellate Court to decree 2 annas 
‘per day appearivg incorrect; inasmuch as 


“they are not in accordance with the - above | 


principle, we remand the case to the Lower 
Appellate Court to retry the whole case 
with reference tothe above remarks, and La 
fix an amount suitable to theincome of the 
‘special appellant 
y : 
Së, 


ëmer 


The 4th December 1866. ° Saye 
oar Present: l 


The ETA C. B. Treror and W. S. Seton- 
Karr, Judges. 3 


Resumed Lakheraj—Bjectment-~ 
Rent. 2 


Case No. 1668 of 1866. 
Special Appeal from a decision passed. by 


°” the Principal Sudder Ameen of the 


7 eg y-four Pergunnahs, dated the 29th 


rch 1866, affirming a decision passed — 


u the Sudder Ameen of that District, 
dated the 28th August 1865. 


Bhoopal Chunder Biswas and others 
(Plaintiffs) Appellants, 


_ versus 


Khen Mahomed Mollah and others (Defend- 


ants) Respondents. 


Baloos Sreenath Doss and Bungshee Dhur. 
Sein for Appellants. 


Baboos Kishen Kishere Ghose and Dwarka- 
nath Mitter for Respondents, | > 


A zemindar can only sue the holder of resumed 
lakheraj land in possession for reh but not oust him 
as a trespasser, 


Trevor, J.—PUaInTirr sued, as the pur- 
chaser from’ Government of its rights in a 
khas mehal, for possession of 80 beegahs of 
resumed lakheraj of which defendant has 
taken possession without warrant of law. 


The defendant pleads that he was not a 
party to the resumption suit, and that at 
any rate, af lakherajdar in possession, the 
plaintiff canmot oust him from the land as 
a trespasser. 

The Lower Court found that the resump- 
tion suit was passed in 1846, and defendant 
was a party to it. As, however, from that 
year to ‘the period at which the present suit 
ewas instituted, the resumption suit had not 
been acted on, that decree was at the present 
day inoperative, and plaintiff might sue again 
to rezume the lands if so advised, It. con- 
sequently dismissed plaintiff’s suit. 

_ Plaintiff now appeals specially, urging 
that. the Courts below were wrong in hold- 
ing that the resumption decree was inopera- 
tive : ind that the land having been declared 
lisblefto resumption, the plaintiff is EC 


to oazt the defendant. 


~ 1866.} ` 


ey 


WW 


. Baboos Romesh Chunder Mitter on 


Civil * 
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. It is*unnecessary in this case to consider 
‘whether the decree of resumption is opera- 


tive or not. Admitting that-it is . operative 
so fur as to declare the land’ ‘Jiable-.fo pay 
revenue to Government and rent, Io (e 
zemindar, the plaintiff can only. sue’ the 
defendant, the lakherajdar, for rent as a 
dependant talookdar, and cannot oust him as 
a trespasser. The present suit, therefore, 
has been rightly dismissed by the Lower 
Courte, When plaintiff brings his fut for 
rent§ either after . the issue of wg 
otherwise, the question as to whether 
claim, is barred by lapse of time or other 
cause will then arise and be determined. We 
reject the special appeal with costs. 


a“ 


The 5th December 1866. 
“Present : 


The Hon’ble Sir Barnes Peacock, Kt. Chief 
Justice, and the Hon’ble L. S. Jackson, 
Judge. 

Fraud. 
Case No. 2948 of 1865. 

Special Appeal: from a decision passed by 
Baboo Lukheenarain Mitter, Additional 

- Principal. Sudder Ameen of ‘Dacca, dated 
~ the ist August 1865, reversing a decision 

_ passed by Moulvie Syud Noorul Hossein, 


Moonsiff of Chowkey Manickhgunge, dated 
` the 27th August 1864, 


Aloksoondry Gen and others (Defendant) 
Appel lants, 


_ ` versus ` 
Horo. Lal Roy (Plaintiff) Respondent. . 
Sree- 
nath Doss for Appellants. ¥, 
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Baboo Hem Chunder Banerjee for Respond- 
l ent 
A suit fonded on an admission of fraud, and secking 


protection from the consequences of that fraud, cannot 
be maintained. 


Jackson, J.—Tuis.was a suit to obtain a 
deciaratign of. (he plaintiff's right to certaj 
lands in-respect of which the plaintig Aad - 
sued the ryot for arrears -of rent, but the 
suits for rent had been dismissed on the 
intervention of third parties now defendants. 
It was admitted that these defendants had ` 
long been the.ostensible owners of the land, 
had exercised proprietary rights, and. had 
by desire of the plaintiff brought various 
suits in the capacity of owners ; and it is 
admitted and is abundantly, clear--that this ` 
arrangement was adopted for-tlfe. fraudulent 
purpose of concealing or protecting: this pro- 
perty from the ‘plaintiff's creditors. The 
plaintiff, however, in order to secure himsglf, 
had, hg alleges, taken from the defendants 
an ikrar or acknowledgment that they were 
not the true owners, and that the title really 
vested in him,the plaintiff; and on this® 
ikrar the present suit was founded. 


The judgment of the first Court, dismiss- 
ing the suit, was reversed by the Additional 
Principal Sudder Ameen, who gave the 
plaintiff a decree to the extent of declaring 
his title® The defendants appeal specially ; ; 
and the first point which they- raise is that 
the plaintiff's case, resting as it does upon 
admission of fraud and asking protection 
from the consequences of that fraud, ought 
to have been dismissed. 


We think this contention thoroughly well- 
founded. The Courts of Justice are designed 
for the protection of honest suitors, and the 
enforcement of just claims,’ They are not 
available as machinery to aid in the carrying 
out of schemes of fraud. 


It is right that-parties should know, in 
making secret arrangements in regard to 
their property for fraudulen@ purposes such 
as ‘defeating their creditors, that they are 
entering on a dangerous course, and that they 
must not expect the assistance of the Courts 
to extricate them from the difficulties in 
which their own improbity has placed 
them. ” 


The decree of the Lower Appellate Court 
is reversed, and the decision of the Moon, 
dismissing the suit, CS restored with all 


costs. ae ee ee GA 
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The 5th December 1866. 


_ Present : e 
`The Hor ble F, B. Kemp aid W. Nee 
- Judges. l 


3 Interest (prior to suit), 

wS Case No.. r òf 1866. ` : 

Special Appeal from a decision . passed by 

the Judge of Paina; dated the 17th April 
1866, reversing a decision passed by the 
-Principal Sudder Ameen of that District, 

dated the 11th December 1865. 


` Anel Kugeom Khar and others 
(äeren EE an 


wm “versus 
| Shaikh Meah Jan (Plaintiff) Rspondent. 
Ur. R. E. Twidale and Moulvee Syud 


e ` Murhumut Hossein for Appellants. 


Mr. C. Gregory and Baboos Onookool ` 
` Chunder Mookerjee and Mohendro Lal 
Shome for Respondent. 


Tikerout cannot legally be awarded prior to suit i in cases 


l governed be (be provisions of Act XXXI of 1839, 


' Kemp, dunn only point contended 
before us is that the Judge’s award of inter- 
est in this suit is illegal. 


The debt was for goods sold, the debt was 


. not payable by virtue of any written instru- 


ment at a certain time, nor was any demand 
for payment made by ‘writing. No interest, 
therefore, can be awarded prior to suit; 
the provisions df Act XXXII of 1839, 


which has not been repealed or amended, 


precluding such award, 


Section 10 Act XXIII of 1861 does not 
repeal Act XXXII of 1839. It enacts that, 
in a case where Interest prior to suit duld 
be legally awarded under the law in force, 
the Court may award such interest in addi- 
tion to any further interest and to such extent 
as the Court in its discretion may think proper 
and just from date of decree. 


The judgment of the Judge is amended. 
Interest will be awarded from date of suit to 
date of payment, with costs in proportion in 
the Courts below. 


be borne by the EEN 
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The 5th December 1866. ° 
Present : 


` ‘The Hon'ble 0. B. Trevor and W. S% - 
Seton-Karr, Judges. 


Estoppel—Erroneous Admission. ` 


Case No. 1370 of 1866. 7 


Special Appeal. froma decision passed. by . 
the Principal Sudider Ameen of Mid- 
naporg, dated the 19th February 1866, 

ming a decision passed by the Moon- 
of that District, dated the 29th No- 
vember 1864. 


Krishto Prea Doiro (one of the Defendants) 
Appellant, 


VETS us 


Puddo Lochun Mytee and others (Plaintiffs) 
Respondents. 


Baboo Bama Churn Banerjee for 
Appellant. 


Moulvee Syud Murhumut Hossein for 
Respondents. 


A party is not bound "by an erroneous admission on 
a petition, 


Tue pleader attempts to contend that 
the plaintiff ought to be bound by the 
admission in a certain petition to the effect 


| that the principal of the -first mortgage, 


the subject of this suit, had been paid. 
off. «But we think -that both the Lower 
Courts have clearly shown that this state- 
ment of the plaintiffs is a simple, error, and 
that the defeadant’s husband, on the second 
deed of mortgage, had expressly stated that 
he pledged fresh property for the interest 
alone, and that the principal. of the original” 
mortgage had not been paid off at all. 


We cannot. admit, in this state of things, 
that the plaintiff is bound by a pure error in a 
petition. The conduct of the defendant has 
been evasive throughout. She. denied the - 
mortgage, as well as the service of the notice 
of foreclosure ; and when these points are 
proved incontestibly against her, she now 
wishes to turn round and show that the 
principal of a mortgage, which deed she had 
repudiated altogether, had been paid. off on 
Sé tiff’s showing; though this is con- 
trary tq the facts disclosed a the whole 


evidertde, 


[Vg VE: 


“ 
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` Wa see:no force either in à Ste that: ‘the 


’ Court decided the” case. two or three days 


before the date fixed for the attendance of a 
certain witness whom the Court itself had 
summoned, 

Altogether we have no doubt that sub- 
stantial justice has been done, and ‘that no 
defect or error of law is to be found-‘in the 
decision. 

The appeal is dismissed with costs. 


e 





The 5th December 1866:.-9. 
Present: 


The Hon’ble H. V. Bayley and Shumbhoo- 
nath Pundit, Judges. 


Remand—Jurisdiction. 
Case No. 1340 of 1866.. 


Special Appeal ‘from a decision iia by 
the Second Principal Sudder Ameen of 
Hooghly, dated the 19th January 1366, 
reversing a decision passed by the Moon- 
sif of Serampore, dated the 24th 
July 1865. 


Joy Kissen Mookerjee and others (Defend 
ants) Appellants, 


7 i Versus 


Hureehur Mookerjee (Plaintiff) and others 
(Defendants) Respondents. 


Baboos Pearee Mohun Mookerjee and Mo- 
` hendro Lail. Shome for Appellants. 


5 JP: Allan and -Baboo Gmnbica Churn 
PGS x Banerjee for Respondents. 


Where a respondent in the Lower Appellate Court, 
formally under Section 848 Act VIII of 1859, took an 
objection in writing ou the ground of jurisdiction, and 
that Court did notnotice the objection,—Heto in special 
appeal that the party -was entitled to a remand to the 
Lower Appellate core for an adjudication on that 
point, 


Bayley, re is special appel- 
lant. In this casé the’ first plea is, that 
there was a petition filed under Section 
348 objecting to the Lower Appellate Court 
that the Civil Court had no. jurisdiction, 
and the first Court had decided against the 
defendant on this point. But, notwithstand- 
ing this, and the petition under Seétfon 848, 
the Lower Appellate Court ‘did noi {notice 
this EENS fe 
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There are other pleas i in the petition of 
special appeal, but we think that it is no 
‘use ‘to consider these till the point of juris- 
diction be adjudicated by the Court, which 
bad 17 ao cléarly brought before it by the | 
petition referred to, 

Mr. Allan for special: respondent con- 
tends tliat, as it. is-a. spoint of law, we sho 
- But we. are of ion 
that we cannot legally- ‘do so, without at least 
the consent of the ‘parties if we could ‘then ; 
and the special appellant does nos consent, 
but claims a-decision of the Lower Appellate 
1 Court on the point. 

We think that, if it had been a ‘plea in 
law never taken before in any of the” Lower 
Courts, there might possibly: be something 
in this request of the pleader. But säs „the 
plea Has been formally taken: in cross-appeal; 
i. e. under Section 348, in wr iting, before 
the "Lower Appellate Court, aad the first 
Court had decided on “it, we must. remand 
the cage to the Lower Appellate Court to 
decide the point. 

The other pleas in special appeal will 
remain open. æ ` 

Remand accordingly. 


The 6th December 1866. 


` o Pr seni: 


The Hon’ble H. V. Bayley and Shumbhoo- 
nath Pundit, Judges, 


Ploadinga— Admission—Variation of 
‘claim,’ 


Case No. 1387 of on 


Special Appeal from a dedision passed by 
the Additional Judge of Tirhoot, dated 
the 7th March 1866, affirming a decision 
passed by the Principal Sudder Ameen 
of that District, dated Phe 4th Decem- 
ber 1864. 


Nidha Geng (Plaintiff ) Appellant, 


- Versus . 


Bundah Lal Thakoor and others — 
ants) Respondents, : 


` Baboos Ghunder Madhub ee and 
‘Dwarkanath MYter for Appellant. 


® 
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Mr, ©. Gregory and -Baboo Eeer Bose 


hi 


a for Respondents. 


~ Whre attplaintiff deliberately claimed land’ ap rent- 
free, he was not-allowed, merely on the ground of the 
proprietor admitting the lands to be leased to plaintiff's 
vendors or even of the defendant making a somewhat 
similar admission, to. Bonoti bysuch admissions and vary 
his claim, f WS A 


yley, J. SN this, “case: ` plnia i is 
special appellant, He sued alleging a title 
to the lands in dispute as burmottur lands 
purchased by, him “It - was.. clearly ‘found 
that the lands were zot bitmottur, and -the 
Lower, Appellate Court’ finally ‘dismissed 
E suit. 

. Upon this plaintiff appeals specially, press- 
ing on us chiefly that, whereas the record 
shows that the ‘alleged vendors really held, 
unde some ds other, those lands for 
whieh’ plaintiff sues, this is ‘enough: to start 
plaintiff’s cgse, even thougli theré be a mie 
degcription as to the rent-free character of 
the lands; and that, therefore, the defendants 
should have been called upon to prové their 
title. The proprietor admits that the lands 


.. ™were lands leased to plaintifs vendor and to 


his co-sharers. 

We think that, after plaintiff had deliber- 
ately termed these lands rént-free and claim- 
ed them as such, it is not for him merely on 
the. ground of the proprietor admitting them 
to be leased lands te plaintiff's vendors, 
_ or-even‘on defendants making a Somewhat 
similar admission, in this same suit to say, 
“No, I claimed them as lands of a distinct 
“ and separate character from ordinary leased 
“lands, viz. as lakheraj ; but if I am wrong, 


“give me the benefit of others, saying they. 
"are such lands as I said they were not.” 


This is against pr oper rules in pleading, and 
might be an embarrassing precedent. 

In this view we dismiss this special 
-appeal with costs. 


The 6th December 1866. 
~”, Present: j 
A 


The Hon’ble H. V. Bayley and Shumbhoo- 
nath Pundit, Judges. 


‘Transfer of Suit—Arbitration. 
Case No. 1649 of 1866. 


| Special Appeal from a decision passed bye 


-the Judge of. Sylhet, dated the 23rd 


~ 


March 1866, affi i a decision passed: 


Wm, | 
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by the Moonsiff. of Ee dated 
the 24th December 1865. 


Äboo Mahomed and others (rondapts) 
A ppellants, 


VETSUS 


Kishen Matin Surma and BEN (Plaintif) 


Respondents. 
Baboos Kishen Kishore Ghose. aad Obhoy 
° Churn Bose for Appellants, 
Baton Greesh Chunder Ghose for 
Respondents. 


“This case having been withdrawn by the Judge, for 
trial in his own Court, from the Principal Sudder 
Ameen’s Court, where it had already been'~referred 
to arbitration,—HE&Lp that the Judge was quite compe~ 
tent to decide the case himself without necessarily beng 
bound also to refer it to arbitration, “ 


Bayley, J —In this case plaintiffs sued 
defendants for possession of certain lands, 
alleging that they belonged to particular 
talooks of plaintiffs. 

The defendants sued answered severally 
that the lands in suit belonged to their 
talooks., 

The first Court found in favor of defend- 
ants, and dismissed plaintiffs suit. Plaint- 
iff appealed, and the Judge on appeal revers- 
ed this decision. Both Courts came to 
thess conclusions by findings of fact on the 
evidence, although those conclusions differed. 

Plaintiff having thus obtained a verdict 


in the Lower Appellate Court, defendant’ 


appeals specially and urges (1) that the 


Lower Appellate Court had no right bim. 


self to decide a case which had already ` been 
referred to arbitration ; (2) that the plea 
of defendants, as to plaintiff’s claim including 
more lands than were within the- Boundaries 
given by plaiftiff, was not properly decided, 
as the Lower Appellate Court has not precise- 
ly tested this by a definition of the bound- 
aries ; (3) that copy of a decision of April 
13th, (1849) which, decided that a portion 
of the land, now in suit belonged to defend- 
Ant, had not been duly considered. 

After hearing Counsel, and referring to 
the record, we ‘think that none of these pleas 
are tenable, The Judge withdrew the case 
from the Principal Sudder Ameen’s Court 
‘before decision for trial in his own. Having 
the case thus before him, it was quite com- 


Tea, WL. 


petent.in the Judge to decide it without ° 


nefesskrily being bound also to refer it to 
arUitrgtion. 
that the Judge carefully compar pa the map, 


On the second plea we observe - 


ha 
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es, j 

‘chittahs, and other documentary evidénce, 
e and came to his own conclusion of the facts. 
` upon that evidence. ` There is no reason to 

interfere with his proceeding as he has done. 
+ In resgect to the. third plea, the decision: is 
not relied on, or particularly mentioned by, 
the first Court which gave defendant a de- 
cree, nor isit shewn that the Judge, who 
says he considered all the evidence, over- 
looked this ; or that, in fact, the. decision 
referred to the lands in suit identically. 


_ In this view we dismiss this special oppend 
with costs. 8 
ON 


The 6th December 1866. 
Present : 


The How’ble H, V. Bayley and Shannen: 
nath Pundit, Judges. 


Agreement—Attachment. 
Case No. 1767 of 1866. 


Special Appeal from a decision passed by 
the Officiating Judge of Nuddea, dated 
the 10th April 1866, affirming a decision 
| passed by the Principal Sudder Ameen 
of that District, dated the 10th March 
1865, 


Mothoor Mohun Pal Chowdhry (Defendant) 
Appellant, | 


e à a versus f 


Le 


Sinnen Chonder, Pal (Plaintiff) a others 
~ Dafendants) ResponYents. 


Baboos Nil Madhit Sein and Bhowanee 
Churn Dutt for Appellant. 


Paton Sreenath Dos and Nil Monee Sein 
-for Respondents. 


A judgment-debtor on "he day of sale paid a part 
of the money due on the decree and obtained a post- 
ponement of the sale by consent of the decree-holder, 
on the condition that ‘the attachment should continue, 
Hen that a mere formal entry on the record striking 


off the case was of no EE ; S 


Bayley, J.—Iw'this case plaintiff ges for 
4 possession of certain lands, on thé allegation 
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tliat he-is the purchaser ata sale ‘in execu- 


tion of. them, arid is prevented from getting 
possession 


by ` defendants -setling up a 
putnee.. title created. at a date subsequent 
to the existence of. the „attachment in 


execution, 


It appears that - the. judgment. débtor, on 
the veryedate on ‘which the’sale was ady, 
tised to take placè; paid a part of, the gen 
due op the: decree, ‘and obtained a _ postpone- 
ment of the: ‘sale by the consent of the decree- 
holder, on the’. express provision suggested 
by the ‘judgment-debtor" himself that the 
attachment should continue, a provision 


accepted by the decree-holder. 


On that same date, however, an order 
appears on ‘the record actually’ in these 
words, and no more— Heavies. seen :«the 
papers,. let the ease be struck off. D These 
words ‘of form: only are the basis: of the 
putneedar’s claim to hold the putnee as one 
legally created by the judgment-debtor shb- 
seguet to the above arrangement entered 
into by himself. ` 


The Lower Appellate Court decided that? 
the attachment existed, citing ‘the special 
appeal case of tha 18th July 1864, Bama 
Soondurie’s case from the same district, and 
the Privy Counceil’s judgment in the case of 
Mohesh Narain Roy. 


The phtueedar appeals EECH relying 
on the order to strike off the case. We. 
think the Lower Appellate Court is quite: 
right. ‘The first case cited by it is precisely 
in point. The second (that of the Privy 
Council) can only be applied. where circam- 
stances . justify it, and ‘is not necessarily of 
` Be that as it may, it” 
is quite clear to us that, when fhe judgment- 
debtor bound himself to allow the attach- 
ment to stand, a mere formal entry on (he 
record, as the one on which reliance ig 
placed, is not to be regarded. 


d 


In this. view ee dismiss this special ap- 
peal on this point with costs, and express 
our " disyleasure at the Principal Sudder 
Ameen’s, allowing apch an order under the. 


‘| facts of this case. 


The special appellant deg urges that the 
decree is worded so as to*make him jointly 
responsible for all costs and wassilat, whereas 
his putnee rights are quite distinct from 
those of the other putneedars, ‘This is ad- 
mitted by special respondent to beso. We 
accordingly rder that the decree be not 


-considered joint in ‘this-respect. 


b B 


i 
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. The 6th December 1866, , | the-points of possession and payment of the . 


- _| consideration for sale. in the best way its 


Present: * '| could. The Judge now remarks that’ the ` 


Tlie Hoi’ble H. V. Bayley and Shumboonath 
' - | Pundit, Judges. f 

Special Appeal—Evidence. session. In the decision pronounced before 

ai E Mr loo fo o e` | by the Lower Appellate Court, the facts’ of 

ba Case No. 1510-0f loop. . | possession and payment of consideration 


‘special appellant. had failed to prove by. his 
witnesses examined efter -remand, that his 


Spécial Appeal from a decision: passed by 
the Judge of Backergunge, dated the 

_ 24th March 1866, reversing a; decision 
passed by the Principal Sudder Ameen 
of that, District, dated the 28rd December 
1865. 


Dwarkanath Doss Biswas (Defendant) 


a « 


-the Lower Appellate Court now re-adopis 
jts former decision, The evidence of the. 
Witnesses now examined was read to us 
unnegssearily, and we find that on the whole 
thefLower Appellate Court is right ine say- 
ing#that the knowledge of the material - por- 
-| tión of what.these witnesses depose to, is 
admitted by them to be derived from hear- 
say. There is nothing- in law authorizing 
us to interfere when the Lower Appellate 
Court disbelieves a witness on the ground 
that the witness is an interested person, or 
when, upon any other ground within its own 
discretion, it does not like to attach much 
credibility to the statements of that witness. 
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SEN : R NR "3 z S s . T 
eee yersus <-> Wis TF 
ts D Ss E ` : 

. Muddun Mohun Chuckerbutty and others 
aol U (Plaintiffs) Respondents. æ 


-= 


Baboo Bungshee Dhur Sein for Appellant. 


“Baboo Onookool Chunder Mookerjee for 


Appellate Court holds that it does not find 
Respondents. ` 


it proper ` to believe the other witnesses. 
The Lower Appellate Court has given suffi- 
ciently good reasons for. disbelieving the 
witnesses now examined by the special 
appellant. ng | 

On the whole we ‘find that this special 
appeal is urged before us merely on facts, 
‘and accordingly we reject it with costs. 


_ A special appeal will not lie merely on the ground 
that the Lower Appellate Court has disbelieved a witness 


by reason of his being an ‘interested person, or for any 
other reason within its discretion. 


Shumboonath Pundit, J.—Tuk’ special 
appellant contends tliat the onus is wrongly 
thrown upon him entirely; that when the 
plaintiff bad unsuccessfully urged what he 
‘ig’ suing upon in this case in another execu- 
tion case, it was for him to prove that he 
was a bond fide purchaser; that “Madhub 
‘Narain’s testimony cannot legally be reject- |. 
ed on the ground of his being interested in 
the result of the case; that the evidence of 
the other witneges, which is rejected by the 
Lower Appellate Court as hearsay, is direct 
upon the points at issue in this case ; that 
the Judge below has not tried the points, of 
possession and payment of the consideration 
as he should bëee done. " a 

- We find that, when the purchaseés admit- 
tedly in the name ‘of the plaintiff, and the 
special appellant contends that the purchase 
was merely benamee in plaintiff's name for 
two other defendants, the _judgment-debtors 
ôf Oe special appellant, the onus to prove 
this allegation of fyaud would properly be upon 
the special appellant. The Lower Appellate 
Court has, however, decided the case afte 
taking -into consideration the, whole evi- 
dence on both "d It has also decided 


H 


The 7th December. 1866, ` 


Present: E 


Karr, Judges.. 


Jurisdiction — Possession — , Eject- 
ment. i 


Lé 


Case No. 1741 “of 1866. 


Special Appeal from a decision passed by 
the Principal Sudder Ameen of Kamroop, 
dated the 8rd May 1866, reversing a 

` decision passed by the Moonsiff of Gow- 
hatty, dated the 5th December 1865, 


Kinaram Kuleetah (Plaintiff) Appellant, . 


D 


` versus 
Hana Kuleetah (Deféndant) Respondent, ' 


: Lë 
Dë, 


debtors paid the consideration or hold pos- . 


i were decided in favor of the plaintiff, and ` 


We cannot also interfere when the Lower _ 


The Hon'ble GB Trevor. and wg eton- 


~ 


- 


A 


Ae 


1 
fw 
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we Baboo *Gopal Lal Mitter for Appellant. thé demindar, ‘either | directly. op indirectly, 
; Po, ee Inediatély or immediately, the, suit will pro. 
‘Geed.,, If the act be proved not to be that of. 
the zemirfdars, either directly or indirectly, . 
and plaintiff's title of long possession: which 
should be proved by documentary and oral 
evidence substantiated, then- his suit must 
preyail, otherwise, kis, suit- should be dis- 
missed. The Court’ will.investigate the ob. 


with reference: to the ‘above remarks. 


° Baboo Luleet Chunder Sein for Respondent. 







Tha Civil Court. has jurisdiction in a suit beought by 

RK one ryot against another- for possession -of land from 
which thdplaintift has been disposséssed by the defend- 

ant, where the ouster of the plaintiff is shown-not to be’ 

the act of the zemindar, rectly: or ee EE 

or immediately. 


Trevor, J. PLAINTIF sues for posses- 
sion of certain lands, alleging that he had 
been dispossessed of them by the defendants. 
He alleges also that he was for a series of 
years in possession of these lands ; that he 
was once dispossessed by the “fom te 
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The:8th’ December 1866, ~~ 
Eë ae ae 


Present: - de 


The Hon'ble, C. B. Trevor and W, S. Seton- 
Karr, Judges,:: eae 


1 AE - 
w 4 P A "pl 


S ' Bale—amortgage. o 

op “Case No. 1851 of 1866. — 

` j a 

Speciak Appeal from a decision passed by 
the Judge of Patna, dated the 30th April 
1866, affirming a decision passed by the ° 
. Principal Sudder Ameen of that Dis- 
trict, dated the 26th October 1865. i 


E Lal and others (Plaintiffs) 
SE , 


that Be then. obtained a pottah from t 
confirming his title ; that under that potthh 
he obtained possession again of his lands, 
and was subsequently a second time -dis- 
, possessed by defendants. Hence the present 
suit, 


The defendants allege that they obtained 

a pottah from the zemindar for these lands, 

and that they acquired possession under it. 

They deny that they dispossessed the plaint-. 

iff as alleged by him. They pleaded also 

> that, as their pottah is anterior to plaintiff's 

in point of date, the present suit will not 

lie in the Civil Court, The first Court held |- 

that,-as the zemindar did not oust the plaint- 

iff, the present suit. would lie; and that 

plaintiff's lease, confirmatory of a long con- 

tinued holding, was good. The second Court 

found that both the pottahs were signed by 

the karpurdauz and are genuine ; and as the 

defendants’ is. anterior in . point of date, it 

must prevail, and plaintiff’s suit must,.;be 
dismissed. 

, The plaintiff came up in special appeal on 
various points. It is, however, unnecessary 
to enter into them alone, for we are of 

. opinion that the case has not been proper ly | 
enquired, into; - For the, purpoge of a. com- 
plete investigation, we think that the zemin- 
dár and -his som ‘mast be made. defendants, 
and both examined, on oath regarding the 
pottahs granted to both: parties, and asto 
the authority. of thé'son’to give the pottah 
to the defendants. The karpurdauz also, 
will be sent for and éxamined as to ‘the 

_ circumstances under -which he signed both 
the pottahs, When these parties’ evidence 
has beén taken; the Court will be in a posi- 
tion to determine whether the ouster of the 
plaintiff, if he were ousted, were the act of 
the zemindar, either directly or indirectly ; 
if it were, the suit must be dismissed S Rot 
cognizable in the Civil Court. If the buster 

J of the plaintiff be shewn not to be thelact of 


vi 
ay wen 


“u ` 


versus E 


+ 


Mohadeo ' Singh and others (Defendàntaj 
Respondents. _ 


Mr. R. E Twidale and Baboos Dwarka- 
nath Mittér, Onookool Chunder Mooker- 
jee, Chunder Madhub, Ghose, and Ta- 
rucknath Sein for ‘Appellants. DRA 


Baboo Kalee Kisken Bingh for 


` Res pondents, 


Where a'‘transaction gas originally a salè, temporarily 
converted into a mortgage for, some fraudulent purpose, 
but subsequently, as between the parties to the fraud, 
voluntarily restored to its original state of a sale,- 
HELD under the circumstances that the sale should stand 
good, and consequently that-there was no necessity for 
foreclosure, and ao equity of ‘redemption to sue for, 


' Trevor, J.—~PLAINTIFF in this case sued 
for a redemption of a certain mortgage on, 
four annas of certain property, and for posses- 
sion of the same, and for reversal of the sale 
af the same, `’ . 

The defendant pleaded that the transaction sa 
over pe four $ finnas. “of the property was not 
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a-mortgage | but a sale ; that SEET an 
_ ikrar was executed and delivered to. plaintiff 
with a view of settiig úp a mortgage and so 
defeating the act'of third- parties ; that this 
ikrar was subsequently voluntarily returned 
by. plaintiff to defendant, and the or iginal sale 


as between them'was by. consent re-establish- 


E ; that consequently -plaintif bas -no`eqyity 


deniption, SCH his. po suit Should be 


dismiBsed. 


The Judge was of spinon that. the plaint- 

iff had no case. He considered that the 
original transaction regarding’ the | “property | 
in suit’ was a sale, subsequently, for certain 
fraudulent objects as regards third parties, 


converted teniporarily into a mortgage, but. 


voluntarily: as, between the parties to “the 
fraud, be a retugn of the ikrar éxecuted on 
the bart. of fhe plaintiff, restored to, its. old 


form and nature SCH gale ; that. consequently 


defendantse hold the property ‘not as mortga- 
abs büt as'purchasers, and plaintiff having 
nO equity of redemption, his suit pust be 
dismissed. , 


R Plaintif now appeals specially, urging, 


Ise, that defendant cannot b8 allowed to’ plead | 


his own fraud; 2nd, that the transaction 

being a mortgage, the return of. the ikrarna- 

mah of the plaintiff cannot: get rid of the 
nee of foreclosure,’ 


` We are clearly of opinion that, on “the 
facts of ‘this case, the Judge has%come to a 
-gorrect ‘and legal finding, It is true that a 
` party. cannot be allowed to avoid his own 
fraud as against apart suing upou a deed 
admittedly executed by him fraudulently 
-and in the hands of the party suing. But 
‘uch are not the facts here. The’ transsc- 
tion, the Judge finds, was in its inception a 
gale, but it Was converted into a mortgage 
‘temporarily for certain fraudulent purposes, 


and,.as between*the parties to the fraud, sub- |, 
sequently voluntarily restored to its original: 


‘ bòs fide state. Under this state of facts 
we think that the defendant was entitled to 
the finding in his favor. “As to the truth of 
‘ the principles. “once a morigage, always a 
mortgage,” there can be ne questiow; but here 
_ the transaction was`a sale, only temporarily 
made a mortgage, and by the voluntary act 
of the plaintiff, the mortgagor restored to its 
original shape ofe. sale. In euch, a case 
“there” is no necessity of foreclosure. As, 
uipon these two points, the Court is altoge- 
ther against the plaintiff, it is unnecessary to 
' state the other points in his special appe 
petition. ` The application is rejected with 


costs. ' 
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> The-10th Decémber 1866.” `. S 
Present i 
The Hon’ble H. V. Bayley and Shumbhoo- 

Sc nath Pundit; Judges. 
Lakheraj (Possession of alléged)— 
Onus probandi—Title. We 
Case No..1718 of 1866, ° _-! EN i 


a 


Special Appeal from.a decision passed by - 
the ‘Principal, Gudder Ameen of Gya, : 
' dated the 6th- April 1866, reversing: a 
` decision passed by the Sudder Ameén of. .- 
, that District, dated, the 21st July’ 1865: ` a E 
_ posta Sheo Suhaye Geer (Plaintiff) ` E 
‘ eoi Appellant, Së ds Kä 
versis ' "er, 2 
| Moliades Suhaye ‘and others (Defendants). 
Hespondents.. A eee E 
Baboo Kishen Succa Mookerjee for, st, S Së 
Appellant. . . a. 


ké 
L 
P 


-= 


geg 


H 


Baboo. Bhowanee Churn Dutt for ci 
Respondents. ' rE 


` Ina suit for possession of alleged lakheraj laud, -if the” 
alleged lakherajdar proves possession as purchaser of the 
alleged lakheraj land, the Court ought not to put upon ` 
hir the burden of proving a title; but if the zemindar: 
wishes that point to be tried in this or another suit, he 


L 


` must accept the onus of proving that the lakheraj is held 


on an-invalid title, by proving that he collected mål. 
rents from the land, and that he is not baned by 
limitation, 

Bayley, d Prammsr i in this case Se 
for possession of certain land alleging it to 
bə his lakheraj, and that the zemindar had - 
dispossessed him. The ticcadar of the 
lekherajdar had ` unsuccessfully sued the 
zemindar for illegal appropriation of lakheraj 
crops under Act X of 1859, and- the Col- 
lector refused‘him a remedy, as the case was 
The > 
gemindar defendant claimed the land op. of 
his mai taloék. : 

The first’ Court held that ein had SCH 
proved his possession of the land as ‘pur- ` 
chased by him as lakheraj; and, crediting . 
the title deeds produced by plaintiff to prove 
the validity of the lakheraj and other evi- 
dence adduced be him, gave plaintiff a 
decree. 

In’ appeal the Lower Appellate Court 
has gone only upon; ‘the validity of the .. 
lakheraj title, and “upon the question ‘of 
possession of the land as lakheraj before ` 
the accession to the Dewanny of the late -`> 
Hon’ble East India Company, and, consider- 
ing these two points not established by 
pleint@f, has dismissed his suit. 

ep tiff appeals specially and urges that, 
es tle? first Court had found that plaintiff 


e 


` 
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was in possession as purchaser of the lakhe-| Mr. R. T: Allan and Baboo Bhowanee 


raj land, the Lower Appellate Court should 
have enquired only into this question ; and 
onthe possession being so found, the Lower 
Appellate Court should have restored plaint- 
if te possession without requiring him 
(plaintiff) (as the Lower Appellate Court has 
done) to prove the validity of the lakheraj 
title oc possession as lakheraj before the 
2nd August 1765, as those were points 


- which the zemindar, if he chose to sie to 


resume and assess, should have raised in ẹ 
suit by him of that charactér, and should 
have been called upon to prove hi 
upor them, by shewing that he had colldfted 
mål rents, and was got barred by the Baw 
of Limitation. l 

We consider this objection in special 
appeal a valid one. When the alleged 
lakherajdar proves possession as purchaser of 
alleged lakheraj lands, it is not for the 
Court to put upon him the burden of prov- 
ing a ttle; but if the zemindar wishes that 
point tried either in sucha suit as this, or 
in another suit, he (the zemindar) must 
accept the onus of proving that the lakheraj 
is held on an invalid title, and he must do 
so, moreover, by proving that he collected 
mal rents from the lands, and that he is not 
barred by the Law of Limitation. ` 

We accordingly remand this case to be 
re-tried with reference to these remarks. 


The 10th December 1866. 
Present = 


The Hon’ble H. V. Bayley and Shumbhoo- 
nath Pundit, Judges. ' 


Hindoo Family (migrating) — Pre- 
sumption (as to Law and Customs) 
—Rebuttal of. i z 


Case No. 639 of 1865., 


Special Appeal from a decision passed by 
the Principal Sudder Ameen of Jessore, 
dated the 30th January 1865, reversin 
a decision passed bythe Sudder Ameen 
of that District, daied the 14th Mareh 
1863. ) 


Ram Bromo Pandah (Plaintiff) Appellant, 


VETSUS 
Kaminee’ Soonduree Dossea and others 
(Defendants) Respondents. y e 
Baboo Tara Prosunno Hookerjeg fot 
Appellant. i 


case | 


Churn Duit for Respondents. 


The presumption that a Hindoo family, immigrating 
into Bengal from the N, W. Provinces, imports its own 
customs and law as regulating the succession and the 
ceremonies of Hindoo Law in that family, may be re- 
butted by showing that, except as regards marriage, all 
other ceremonies are performed according to the Law of 
theeBengal School and by Bengal priests. 8 


Bagley, J--Dpts was a case of 186 
which has been pending so loug, because it 
was at first dismissed on default, and then, 
on application for review, a re-admission of 
the special appeal was allowed, 

Admittedly, the only question for our 
decision is, whether the Lower Appellate 
Court has rightly held that, not the Mitak- 
shara, but the Bengal Law shall govern the 
succession in the family. QDhe,Lower Ap- 
pellate Court has held it proved by the evi- 
dence on the record that-the family has not 
only been for five generations “in Bengal, 
but has adopted the ceremonies and be 
of thes Bengal School, in respect to all the 
more essential and prominent matters of 
Hindoo life. e 

THe special appellant, dissatisfied with 
this decision, urges in special appeal before 
us that the Lower Appellate Court has 
wrongly thrown the burden of proof on him 
(plaintiff, special appellant) inasmuch as, 
when it is admitted that the family came to 


.| Bengal rom Ghazeepore in the North- 


Western’ Provinces, where the Mitakshara 
Law, it is not denied, prevails, it is a recog- 
nised legal presumption that the family im- 


‘| ported with it for itself that branch of the 


Hindoo Law of succession and religious cere- 
monies which prevailed in Ghazeepore, viz. 
the Mitakshara, and that thus it was for 
defendant to take the burden of proof that 
the plaintiff had adopted the law of the 
Bengal School. ` 

The special appellant also pressed upon 
us thal, when if was shewn that iu regard to 
mariage, there was no intermarriage with 
Bengalees, and the family had. their own 
ceremonial for that rite, the Lower Appellate 
Couft has erred in finding “that, as to the 
more prominent matters of Hiudoo Law and 
ceremonies, the special appellaut had adopted 
the law of Bengal. 

After a careful consideration of the argu- 
ments of Counsel, and*of the judgmentraf 
the Lower Appellate Court, and of the evi- 
dence on the record, were clearly of opi- ° 
nion that the pleas of special appellant are 
not tenable. 

It is perfectly true, as stated by special 
appellant, that itis to be presumed that a 


e H A 


296 THE WEEKLY REPORTER. 


Rulings, [Va VI 


Civil 
Hindoo family, immigrating into Bengal 
from the North-Western Provinces, or vice 
versa, ‘imports its own customs and law as 
regulating the succession and the ceremonies 
of Hindoo Law in that family. But this 
presumption of law, like all other presump- 
tions of law, may be rebutted, and we think 
that it has been so by the fact that ethe i 
GC on the record clearly shows, as is Joykoomaree Bibee (Defendant) 
found by the Lower Appellate Court, that, Respondent. 
except as regards marriage, all other cere- 
mouies, especially that most sacred one in |, 
ail Hindoo families of the funeral rites, were | Baboo Bykuninath Paul for Respondent. 
performed according to the law of the 
Bengal School; and that Bengal priests weré 
those employed by the special appellant. 
it is not denied, too, that the minor ceremo- 
nies were according to the law of the 
Bengal Scheol.™ 

Lastly, it is urged by special appellant 
that there, was 8 misconstruction by the 
Lower Appellate Court of an alleged admis- 
sion in the plaint regarding the succession 
of the women in a joint undivided "Hindoo 
family, which would not be the legal line of 

> succession in a Mitaksbura family, but 
would be so in a Bengal family. 

We have both heard the passage alleged 
to be misconstrued read, "and we have also 
heard and considered the arguments of 
Counsel on the point, Taking the sentence, 
‘as a whole, as indeed it should be-taken both 
for grammar and sense, we quife concur 
with the Lower Appellate Court that there 
is an admission as to the succession of 
females, which would not be recognised in 
a family really governed by the precepts of 
Mitakshara School, in this most essential 
point of Hindoo Law. 

’ Under all these circumstances we see no 
reason whatever to interfere with the deci- 
‘sion of the Lower Appellate Court, and we z 


accordingly dismiss ihis special appeal with Thel ith December 1866 
costs. gd 


passed by the Sudder Ameen of that 
District, dated the 12th August 1865. ¢ 


Muddun Mohun Tewaree (Plaintiff). 
Appellant, g 


VETSUS 


Baboo Mohendro Lal Shome for Appellant. - 


Th&péneral rule of limitation (12 years) applies to a 
Snib instituted before Act VIII of 1859, to recower an- 
coral property sold in execution of a decree against a 
judgment-debtor to whom the property was wrongly 
alleged to belong. 


Bayley, J.—Tas plea in special appeal. 
is that, as the special appellant did zot sue e 
to set aside the sale, but only to obtain his 
ancestral property, which, though alleged 
to have been the property of a judgment- 
debtor, was really no such thing, the general 
Law of Limitation governs the case ; and, as 
it is admitted that plaintiff sued within 12 
years, plaintifPs suit- is not barred. It is 
added that plaintiff was not a claimant 
under Act VIII of 1859, for that Act was 
not passed at the time of sale, and, therefore, 
in no way applies. ; 

We agree in this view. It is supported 
by- the admitted facts and by a case reported 
in page 35, Civil Rulings, Volume IV, 
Sutherland’s Reports, and by many other de- 
cisions of this Court. 

The plaintiff’s suit, not being barred by 
limitation, will be re-tried on the merits by 
the Lower Appellate Court, 

Remand accordingly. 





Presené: 


The Hon’ble C. B. Trevor and W. 8. 
Seton-Karr,. Judges. 


The lith December 1866. 
e Present: . 


è 
The Hon’ble H. V. Bayley and Shumbhoo- 
nath Pundit, Judges. 


Limitation — Recovery of ancestral 
property Sold In execution against 
another party. ; ` 


Case No. 1799 of 1866, 


Joinder of actions — Section 8 Act 
III of 1859 — Recovery of land 
with mesne-profits. 


Case No. 2307 of 1865. 


4 
< 


Special Appeal from a decision passed by 


Special Appeal from a decision passed by 
the Judge of East Burdwan, dated .the 


16th April 1866, affirming a decision ' 


- date 


Me E E. Lance, Judge of Backergunge, 
the 17th June 1865, reversing og 
decision passed by Babpo Nobeen Kishen 


EI 


A 
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Palit Principal Sudder Ameen of that |“ the entire claim, in respect of the amount 


e District, dated the 27th July 1864. 


Ruro Chunder Turkochooramonee, and’ - 
ethers (Plaintifis) Appellants, . 


VETSUS ` 


Issur Chunder Roy and others (Defendants) 
Respondents. 


_ Baboo Mohinee Mohun Roy for. 


Appellants. Bi 
Baboo Hem Chunder Banerjee for i 
Respondents. 


The words “cognizable by the same Court” in Section 
8 Act VIIL of 1859 ‘have reference to the nature of the 
e claims to be joined in one suit, and not to the value of 
each claim. 


Thus, a suit to recover land with wasilat was held to 
be cognizable by the Principal Sudder Ameen, although 
the value of the land was within the jurisdiction of the 
Sudder Ameen, and the value of the land within the 
jurisdiction of the Moonsiff, 


Trevor, J.—THeE plaintiff in this case 
sued in the Court of the Principal Sudder 
Ameen for the recovery of certain land with 
wassilat, The value of the land is 960 
rupees, and the mesne profits are valued at 
127 rupees, S 

`” The first Court gave plaintiff a‘ decree. 
The Judge, on appeal, remarks as follows :— 
“ By Section 10 Act VIII of 1859, these 
“two claims, viz, those for land and mesne 
“profits, are to be considered distinct causes 
& of action, and therefore, under Section 8 
“of Act VIII of 1859,.it was not competent 
“on the plaintiff to join them together so as 
"to bring them within the Principal Sudder 
“ Ameen’s jurisdiction. I must, therefore, 
‘decide the first question in the appellant’s 
“favor ; the suit for possession® should bave 
“been instituted in the Sudder -Ameen’s 
« Court, and for mesne profits in the Moon- 
"ef Court. The Principal Sudder Ameen, 
“in taking up the case, has acted without 
‘jurisdiction: his orders must therefore be 
“ reversed.” . S 

Plaintiff has now appealed specially, urg- 
ing that he has rightly brought his suit in 
the Court of the Principal Sudder Ameen 
under the terms of Section 8 of Act VIII 
of 1859. 3 

We think the Judge has misread Section 8 
of Act VIII of 1859. Its terms are :— 
“ Causes of action by and against thd sate 
“parties, and cognizable by the same Coftrt, 
“may be joined in the same suit, provided 


The case is, 


‘or value of the property in suit, do nof, 
“exceed the jurisdiction of such Court.” 
That is, ‘causes against the same parties 
cognizable as to their nature by the sama 
Court mag be joined, provided that the amount 
or value of the whele claim be not beyond 
the gompetency of the Court to try. Tho 
Judge seems to have considered that .the 
words ‘ cognizable by the same Court ” look 
to the value of each claim, and to have con- 
cluded that, as in the present instance, the 
claim for the land, looking to its value, was 
cognizable by the Sudder Ameen, and that 
for the mesne profits, looking-to its amount, 
by the Moonsiff, that is, by different Courts, 
the claims could not be joined together under 
this Section of the law. But this reading 
is incorrect. - The whole cfhims looking-to 
its nature, is cognizable by the Principal 
Sudder Ameen; and ag its whale value is 
beyond the jurisdiction of the Sudder Ameen, 
and within that of the Principal Sudder 
Ameen, the Court of this Officer was the 
correct one in which to institute the suit. ` 
therefore, remanded to the 
Judge for investigation on the merits. 


Derna sat 


The 11th December 1866. 


i Present: 


The Hon’ble G. Loch and A. G. Mac- . 
pherson, Judges. 


Mesne Profits. 
Case No. 135 of 1866. 


Regular Appeal from a decision passed by 
Moulvee Itrut Hossein, Principal Sud- 
der Ameen of Behar, dated the 30th 
January 1866. e 


Roy Mohun Lol Misser and others (Defend- 
ants) Appellants, 


VErSUS 


MussamutSheo Soonduree “DEbia (Plaintiff) 
Respondent. 


Baboos Kishen Kishore Ghose and Dwar- 
hanath Mitter for Appellants. 


Baboo Mohesh Chunder Chowdry fo 
_ Respondents r 


Be Suit laid at rupees 350. 


Ki 


The recital ina deed of mortgage executed in 1815 
cannot be taken in 1866 to be conclusive as ‘to the 
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amount of mesne profits which: have aceraed due subse- 
quent to a decree for possession passed in 1859, and 
dinally confirmed by the High Court in 1863. 


: Macpherson, J--THE points taken in 
this appeal by the pleaders for the appellant 
are two :—/irstly, that, inasmuch as in the 
original deed of mortgage, a certain sum is 
named as the amount realizable from fhe 

4 
estate, the amount so named must now be 
taken ‘as the basis on which to calculate the 
mesne profits for the recovery of, which this 
suit’ was instituted, and no further enquiry 
is necessary or proper; and, secondly, 
that, if the parties are not restricted to the 
amount named in the mortgage deed, the 
enquiry which has taken place is unsatis- 
factory, and-the results unreliable aud in- 
correct. i i 


S e ` 
We have no hesitation in deciding the, 
first point agains the appellants, The re- 


cital in th mortgage deed of the amount |. 


realizable from the property, was at best 
merely descriptive ; and it would be absurd 
to hold that such a recital in a deed exe- 
cuted in 1845 is in 1866 to be taken as 
conclusive as to the amount of mésne pfofits 
accrued due subsequent to a decree for 
possession passed in 1859, and finally con- 
firmed by the High Court in appeal in 
1863, 


As regards the second objection, if appears 
to us to be well founded, and we think the 
case ought to be remanded, in order that 
there may be a proper enquiry into the 
amount of mesne profits for which the appel- 
lants are liable. The Lower Court is quite 
right in holding that the appellants are 
liable for the amounts actually collected 
from the ryots, and not merely for the 
jumma of the theeka lease which they are 
said to have granted to a middle-man. But 
the jummabundte papers on which alone 
the Lower Court has proceeded in ascertain- 
ing the amount are very incomplete and 
unsatisfactory, and wholly insufficient, in 
our opinion, to enable the Court to say, with 
any degree of cartuinty or accuracy, for what 
sum the decree ought to be gien, The 
papers give no details ; the villages are all 
lumped up together, and it is impossible to 
say which are uslee, and which dakhilee. 
Such papers are not sufäcient to justify the 
fecree, although they might be possibly 
something of a gpidein making a local in- 
vestigation. We remand the case that an 
Ameen may. be deputed to ascertain the 
amount of wassilat accurately ig the usual 
manner. 
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The llth December 1866. 
Present : l 


The Honible Sir Barnes Peacock; Kt., Chief: 
Justice, aud, the Hon’ble, L. S. Jackson, 
Judge. 


Simitation— Cause of action—Substi- 
tution or addition of parties to a. 
suit—Section 73 Act VIII of 1859. 


Case No. 10 of 1866, - 


Special Appeal from a decision passed by 
Mr, T. C. Pennington, Principal Sudder 
teh of Dacca, dated the 31st October 
ips, modifying a decision passed by 
abso Burro Chunder Doss, Moonsiff 
of Kesragunge, dated the 31st December 
1864, 


Raj Kishoree Dossee (Plaintif) Appellant, ` 


VETSUS 


Buddun Chunder Shaha and. others 
(Defendants) Respondents, 


Baboos Chunder Madhub Ghose and Oopen- ` 
der Chunder Bose for Appellant, 


Baboos Romesh Chunder Mitter, Dwarka- 
nath Mitter, and Issen Chunder Chucker- 
butty for Respondents, 

When a person is substituted or added as a defendant 
under Section 73 Act VIII of 1859, the suit is com- 
menced against that person at the time he is made a 
defendant, and not before. 

Peacock, J.—Tue plaintiff in this case, 
being an auction-purchaser, joined several 
persons as defendants in one suit in respect 
of different portions of land. In respect of ` 
one portion of land, she sued a person as the 
representative of Mr. Watson deceased. 
After some time and more than 12 years 
after her cause of action accrued, she found 
that the pergon sued was not the person 
really in posseseion, and that Messrs. Jardine 
Skinner and Co. were the persons in pos- 
session. She then applied to the Judge, 
and the Judge directed that Messrs. Jardine 
Skinner and Co. should be substituted as 
defendants in the suit under Section 73 Act 
VAII of 1859. That Section says that, when 
the Court shall direct that certain persons. 
shall be made parties to a suit, ‘ the Court 
“ sha] issue a notice to such persons, in the 
“ manner providefl in this Act for the service 
“of a summons on a defendant.” It was. 
then. for the first time that Messrs. Jardine 
Skinner and Co. who had been in peaceable 
‘possessign of the land, appear to have had 
notice that the plaintiff sought to recover 
possessién of it from them. 
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We think that, when a person is sub- 

e stituted or added: as .a defendant under 

" Section 73, the suit is commenced against 

thag person at the time he is made g defend- 
ant, ang not before. 


Under these circumstances the period of 


limitation having expired before Messrs. 
Jardine Skinner and Co. "were made defend- 
ants, the suit is barred as against them, 
and the decision of the Court bélow is cor- 
rect in that respect. 

The decision of the Lower Appellate 


Court is therefore affirméd with costs pay- 


able to all the respondents who-have appear- 
ed, in proportion to the value of* (er 
respective interests, to be ascertained in exe- 
cution. 


The lith December 1866. 
Present. : 


The Hon’ble H. V. Bayley and Shumboo- 
nath Pundit, Judges, i 


Costs. 


Case No. 1758 of 1866. 


Special Appeal from a, decision passed by 

. the Judge of Sylhet, dated the 19th 
March 1866, reversing a decision passed 
by the Principal Sudder Ameen of that 
District, ‘dated the 23rd August 1865, 


Mahomed Abed and others (Plaintiffs) 
Appellants, 


VETSUS 


Jumal Reza and others (Defendants) 
Respondents. l 


Baboo Gopal Lal Mitter for Appellants. 


Baboos Greesh Chunder Ghose nùd Roma- 
nath Bose for Respondents, 


A cannot sue B for costs due to him by C on the 
oe that C has deducted theth from costs due to him 
y B. 


Shumboonath Pundit, A "op question 
of the liability of the speçtal appellant to 
the defendant in this case, on account of any 
payment made by the latter in execution of 
` the decree passed in the case in which. both 
. these parties were jointly sued by @ third 
party, has already been finally decided in 
the previous suit brought by the predent de- 


a 
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fendant respondent against the special. ap- 
pellant. That question cannot be allowed to: 
ba:re-opened so far as the Lower Appellate 
Court appears to think, otherwise its decision 
is not correct. 

But the*Court below has dismissed the 
present claim of the special appellant against 
the respondent, and this order of the said 
Court is Might, though upon grounds othér 
than (Dose given by that Court. ae 

The costs for which special appellant sues 
the respondent are costs due to him from a 
third party; and if that third party has 
chosen to deduct them from costs due to 
him from the respondent, it is no cause of 
action to the special appellant.to ask them 
from the said respondent. The special ap- 
pellant ‘can still execute his decree against 
that third party. This speaml appeal is.re- 
jected with costs. ` : 


The-12th December 1866, 


* 


Present: 


The Hon’ble C. B. Trevor and W. S. Seton- 
` i arr, Judges. 


Onus probandi =- Admission (by one 
defendant against another). 


A 
Case No. 1872 of 1866. 


Special “Appeal from a decision passed by 
the Principal Sudder Ameen of: Sarun, 
dated the 14th March 1866, reversing a 
decision passed by the Rudder Ameen.of 
that District, dated the, 25th August 1865. 


Shaikh Shuhamut Ali (Plaintiff) Appellant, 


versus . 
Monohur- Doss and others, (Defendants) 
Respondents. 


` Baboo Roopnath Banerjee for Appellant. 
Baboo Kalee Ktshen Sein for Respondents. 


An admission by one defendant ageinst another, which 
admission the Court finds to be collusive, cannot relieve 
the plaintiff from the burden of starting his case against 
the repudiating defendant, nor can it shift the burden 
of proof to,the shoulders of the latter from off the 
plaintiff. : 

Seton-Karr, J.W £ aue quite clear that the 
plaintiff is entitled to a decree against Deag: 
Buksh, who admits that he received a sum 
of four hundred rupees from the plaintiff on. 
“account of Monohur Doss, and, to this extent, 


favor. 


we give the special appellant a decision in his ` 
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Bat the plaintiff has not started any case 
at all against Monohur Doss, who entirely 
repudiates the claim of the plaintiff as falge 
and unfounded. An admission be: one de- 
fendant against another, which admission 
the Court finds to be collusive, cantot relieve 
the plaintiff from the burdgn of starting his 
case against, the repudiating defendant, nor 
can it shift the burden of proof to. the 
shoulders of the latter from off the platntiff. 

Our decision will, then, be that, to the 
extent of four hundred rupees, the plaintiff's 
claim is decreed against Hyat Buksh with 
costs, As against Monohur Doss, the special 
appeal is dismissed with all costs. 





The 12th December 1866. - 


ge 
Present : 


The Hon’ble H. V. Bayley and Shumbhoo- 
` nath Pundit, Judges. ` 


Appeal—Revival of ex parte detree— 
Section 119 Act VIII of 1859. 


Case No. 1781 of*1866. B 


Special Appeal froma decision passed by 
Baboo Kedarnath Banerjee, Principal 
Sudder Ameen of East Burdwan, dated 
the 29th March 1866, affirming a decision 
passed by Baboo Mohendronatih, Mitter, 
Moonsiff of Mahomedpore, dated the 
15th July 1865. 


Radha Binode Chowdhry and others 
(Plaintiffs) Appellants, 


VETSUS 
Juggut Shurnekar (Defendant) Respondent. 


Baboos Dwarkangth Mitter, Hem Chunder 
Banerjee, and Mohinee Bohun Roy for 
Appellants. 


Baboo Bykuntnath Paul for Respondent. 


An app?al will lie Bam an order of the Lower Court 
admitting an application made (after the tinge allowed 
by law) for an order to set aside an ex parte decree under 
Section 119 Act VIII of 1859, 


Shumboonath Pundit, 7~—We hold that 
the Lower Appellate Court was authorized to 
tey whether, under the law, the Court of first 
instance had power to receive an application 
to revive the case. 

The power of the Appellate Court to hear 
a regular appeal on facts, is not lost by the 
Court of first instance ordering a suit to be 
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revived under Section 119 of Act VIIL of 
1859, if originally the Court of first instance 
has acted upon an application made to the 
latter after the time allowed by law. 2 

The Legislature required that, by a party 
ignorant of the previous existence of "a de- 
cree against him, an application contemplated 
by that Section should be made to the Court 
empowered to receive it within a short time 
of his obtaining the earliest notice of the 
-existence of the decree. They then thought 
it proper to fix the time be law, and not to 
feave it entirely to the discretion of the 
Court to say whether an application is or is 
not gn*time. Se 

Ij is provided by law that the application 
should be made within a reasonable time, 
but never after thirty days from the service 
of any process for the enforcement of the 
decree. SEHR 

Such a process could either be an appli- 
cation to attach the body of the debtor, or to 
attach his property previous to a sale. In 


the first instance the debtor cannot but be- | 


come aware of the deeree, and has 30 days to 
take his steps ; and, as regards the latter, the 
Legislature took upon themselyes to decide 
that an attachment of the property of a 
Cebtor must necessarily give him notice of 
the decree. That in generality of cases, on 
the attachment of his property, the debtor 
will get notice of the decree cannot be 
denied ; but there may be cases in which 
the attachment may be made in the ordinary 
form by papers, and still the debtor may not 
bacome aware of the fact. The Legislature, 
ignoring the probability of such an occur- 
rence, have held that the service of sucha 
process is legally to be considered tanta- 
mount to an actual and personal notice to 
the debtor of the existence of the decree. 
The specialeappellant complains that the 
application to revive the case was made 
after more than 30 days from the date of 
' first attachment of the property, and that it 
is likely to be proved on enquiry that, before 
the debtor made the application to revive his 
case under Section 119 Act VIII of 1859, 
he was perfectly aware-of the fact of the 
decree having been pfeviously passed ex parte 
against him. 
The Lower Appellate Court should try. 


these points, as wéil as the fact regarding the ` 


original service of notice upon the defendant, 
and then decide whether the order of the 
Court of first instance, to set aside its former 
€x parte, decree, is, with reference to the 
facts efound by the said Lower Appellate 
Court, legally with or without. jurisdiction. 
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Tt will be holding out a premium to abuse 
» of power to revivé and review, if this Court 
were to hold that the Appellate Court has no 
power: to set aside an order of its’ subordinate 
Court,ven when the latter may have ad- 
mitted a’ review, notwithstanding that. the 
application for the same was made, and the 
order for admission was ‘passed, in direct 
opposition to the law specifically as for 
such cases. 


We accordingly remand this case to the 


Lower ‘Appellate-Court, to re-try the appeal 
of the special appellant with reference to the 
above remarks. s $ 


P 
+ 


F 





‘The 12th December 1866. . 
Present : 


The How’ble H. V. Bayley and Shumboonath 
Pundit, Judges. 


Hoondees—-Notice of dishonor. 


Case No. 1816 of 1866. 


. Special Appeal from a derivan passed by 
the Judge of Dacca, dated the 14th April 


1866, reversing d decision passed by the: 


Principal Sudder Ameen of that District, 
dated the 21st November “1865. 


Radha Gobind Shaha (Plaintiff) Appellant, 


versus: 


Chundernath Dass Shaha and oieri (De- 


_ fendants) Respondents. 


Mr. R..T. Allan and. Baboo Dwarhanath 
l Sein for Appellant, 


Baboos Sreenath Dass, Mohinee Mohun Roy, 
and Nil Madhub Bose for Respondents. 


. Although the English Law of prompt notice by return 
of post does not apply to cases of native hoondees drawn 
by natives upon natives, and endorsed by natives, yet 
measonable notice of dishonor is essential. 


Shumboonath Pundit, J.—Tux endorser 
of the-hoondees, who has*been released from 
liability by the Lower Appellate Court, did 
not, in his -written statement in this case, 
-complain of want of notice'of the refusal of 
the drawee to ,pay the said hoondees. : Ac- 
‘cordingly, there was no -issue upon. this 
point by the Court of first instance, and so: 
the special appellant has a right to com- 
plain that he had no opportunity to; produce 
any specific evidence upon that ‘pointy. The 
objection Was, for the first time, raised in the 
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Lower Appellate. Court in Er that issue, 
and that Court records that the witnesses 
for the special appellant do not distinctly 
state when and how the required Doriga wag 
given. 

We do ion hold that the English Law of 
prompt notice “by return of post" applies 
to ases of native hoondees drawn by natives 
upon natives, and endorsed by natives. We 
do, however, hold that, before’ holding the 
endorser or the drawer responsible for the 
consideration of a hoondee dishonored by 
the drawee, some reasonable notice is essen- 
tially. necessary to be given to the- ‘par ty- who 


-may be asked to pay.’ 


What and in what manner that notice is . 
required br native merchants in general, and 
the merchants ofthis particular district where 


-| this case arose, are poits which the Courts 
„below should find by enquiry ; and, from the 


evidence to be given upon thése subjects, by 
both sides. 

Plaintiff should further be allowed to pro-. 
duce fresh evidence to establish what and 
how the required notice was given by him. | 

. The evidence already or the record should 
be re-considered de novo hy the Court of first 
instance, as wellas the Lower Appellate Court, 
if the case goes up to that Court in appeal. 
The case is, accordingly, remanded to the 


| Court of first instance. 


Remagd accordingly, 


_ The 18th December 1866. - - 
Present: ` 


| The Hon’ble G. Loch and A. G. Macpherson, 


Judges. 
Review of judzment—Appeal.. 
Case No; 1241 of 1866. 


Special Appeal feom a decision sued by 
the Judge of Gya, dated the 13th, April 
1S66,.xev ersing a decision passed by the 
Principal Sudder Ameen of that Dis- 

. trict, dated the Sth January 1865, and - 
remanding the case to that officer for 
trial, a < 


Ahmud Hossein 3 Jan (Plaintif) Appellant, 


versus z5 : 


Shar bapuúd Tewaree and others 


(Defendants) Respondents. 
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Mr. C. Gregory for Appellant. 


Mr. R, E. Twidale for Respondents. j 


Where, -at the time of granting an application for 
review of judgment, the Court proceeded to dispose of 
the whole matter at once ‘as on a re-hearing;—HEeLE 
that so much of the order as granted, the application ‘for 
review was final and not open to appeal: bât that sa 
much of it as went to dispose cf the case finally as on 
a re-hearing was a distinct order and open to appeal. ` 


Macpherson, J.—In this case the Lower 
Court granted an application for review of 
judgment, and then and there proceeded to 
dispose of the case as on a re-hearing. ` This 
proceeding was in itself contrary to the pro- 
visions of Act YIT of 1859, which requires 
(Section 880) that, after an application for 
review has been, granted, a note shall be 
made thereof in the register of suits, and 
tke Court shall make such order as it shall 
think fit as regards the re-hearing of the case. 
As, however, in the present instance, the 
Lower Court went fully into the whole mat- 
ter in the presence of all the parties, and as. 
no objection seems to have been taken to the 
case being then finally, dealt with in like 
manner as if proceedings had been taken 
regularly under Section 380, we think that 
the course adopted -must have been adopted 
with the consent of the parties. We, there- 
fore, do not consider that there is any ren- 
son for setting aside the proceeding on the 
ground of its not having been strictly in 
accordance with the proVisions of the Civil 
Procedure Code, © 


The respondents object to the appellant 
going into the question of the propriety of 
the order of ‘the Lower Court remanding the 
case to the Court of first instance. It is 
said that the ortler is merely an order grant- 
ing an application for a review of judgment, 
and that, by Section 378, such an order is 
final, and not open to appeal, But the order 
is not only an order granting a review, it is 
also an order glisposing of the case on,a re- 
hearing. It is true that, so far aséhe order 
merely grants the application for review, it 
is not open to appeal ; but so much of it as 
goes beyond that, and disposes of the matter 
finally, as on a re-henring, is a distinct and 
“soparate order, and is open to appeal in the 
ordinary manner, 


-Tbe appellant’s objection to the Lower. 
Court’s order is that that Court ought to have 
re-heard the case, and finally disposed of it 
itself, instead of remanding the case to the 
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Court of first instance. We think the objec- 


tion a valid one, nnd can see no possibles 


reason why the Court should have remanded 
the onsg Indeed, we are of opinion that, 
under the cireumstances, the order oferemand 
was illegal and contrary to the express provi- 
sionsof Act VIII of 1859. All the necessary 
parties are already before the Court. It is 
under Section 851 alone that an Appellate 
Court can remand a case in this way. In 
the present instance, the Court of first in- 
sstance did not dispose of the case “ upon 
any preliminary point so as to exclude any 
eviddeo of fact’ essential to the rights of 
the parties ; and it is only when a suit has 
befn so disposed of that (under Section 351) 
the Appellate Court can remand it. The 
Lower Court ought to dispose of the case 
itself, either under Section 353 ; or if there 
ig not sufficient evidence on the record to 
enable the Court to pass a satisfactory judg- 
ment, then under Section 354 and the thrée 
following Sections, the provisions of which 
ought to be strictly attended to. We have 
said that it seems to us that all necessary 
parties are already before the Court. The 
question being whether the right, title, and 
interest of the original mortgagor became 
vested in Choa Singh, and whether the mort- 


gage was legally foreclosed in proceedings 
against Choa Singh and his representatives, 


‘in such a manner as to extinguish all right of 


redemption in the mortgagor, and con- 
sequently in the plaintiff in the present suit, 


: it appears to us that all that has to be proved 


(as far`as this point is concerned) is that 
the mortgagor’s right vested in Choa Singh, 
and that the mortgage was finally and legally 
foreclosed. ‘These facts must, of course, be 
proved by those who now rest their title 


upon them. But we cannot see what oc- 


casicn there is to have before the Court any . 


representative of Choa Singh, other than 
those already before it, Even, if other 
parties had to be added, that would not 
necessarily justify a remand. 

The Lower Appellate Court will itself dis- 
pose of the case with reference to the above 
remarks, f 

Under the circumstances we direct that 
theeparties shall respectively bear their own 
costs "Of this appeal. 


Ki 
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The 13th December 1866. 


„>> Present: 


The Hou’ ble H. V. Bayley and Shumbhoo-- 
nauth Pundit, EES i 


Mahomedan Law of Inheritance— 
Unchasté daughter. 


Case No. 1844 of 1866. S 


Special Appeal from a decision gen by 
the Principal Sudder Ameen of Rast 
Burdwan, dated the 5th May 1866, 
affirming a decision passed by the Moon- 
siff of that District, dated the 80th 
November 186-4. 


Noronarain Roy (Plaintiff) Appellant, 


VErSUS 


Neemnee Chand Neogy ani, others (Defend- 
ants) Respondents. 


Baboo Nilmonee Sein for Appellant. 


Baboos HemChunder Banerjee and Lukhee 
Churn Bose for Respondents. 


Semble,—According to the Mahomedan Law, want of 
chastity in a daughter, before or after the death of her 
father, whether before or after her marriage, is no im- 
pediment to her inheritance, 


Shumbhoonauth Pundit, J.-«'THE special 
appellant, plaintiff, having purchased the 
whole of a parcel of lands from the son of 
a deceased Mahomedan, was opposed to the 
extent of one-third by a purchaser from a 
daughter of the said deceased. 


He brought an action to set aside this sale 
to the extent of one-third, and,. accordingly, 
to lave his: title declared to the whole of 
the property. i 


The Court of first instance, finding that 
plaintiff himself does not plead that his rights 
beyond the. extent of one-third have 
been opposed, and holding that the daughter 
has a right to the extent of that one-third, 
dismissed the claim of the -plaintiff, distinttly 
recording ‘that it does not thereby interfl te 
injure the cungppesed title of the Ptaintifi | 
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to the remaining two-thirds of the pro- 
perty. 

” Plaintiff appealed against the validity of 
the sale of one-third by the daughter of the 
opposing defendant, and the Lower Appellate 
Court dismissed his appeal. 

It is urged in special appeal that the 
Cohris below should not have dismissed the 
entireclaim of the plaintiff, when as to the 
extent of two-thirds they found he had a legal 
right unopposed by any body in this case. 
This nien is invalid, as the Courts below 
never intended to injure the right of the 
plaintiff to the two-thirds of the property not 
claimed by the purchaser of the one-third 
portion from the daughter. 

The. special appellant further objects 
that the daughter admittedjy of abandoned 
character had no right to succeed, and did not 
hold the property at all to.the extent of one- 
third sold by her. e 

Both the Lower Courts have found that the 
father of the vendor of the plaintiff died 
within twelve years of this suit, and that 
some of his heirs died afterwards ; that 
plaintiff was entitled to obtain one-third at ° 
the time that she executed the conveyance 
for one-third ; and that, as the earliest cause 
of action for the inheritance to her is within 
twelve years, she can, through her vendee, 
claim her share,’ though she may not have 
held any thing within twelve years. The 


Courts below have.also decided that, accord- 


ing to the Mahomedan Law, want of chastity 
in a daughter, before or after the death of 
her father, or whether. before or-after her 
marriage, is no impediment to her inherit- 


ANCE, 


Though the doctrine appears opposed to 
morality, yet, as the special qppellant cen- 
not shew any text of Mahomedan Law, or 
any precedent contrary to the decision 
passed below, we are constrained to reject 
this special appeal with costs, 


The 14th December. 1866. 


? Present: 
The Hon’ble G. Loch and A, G; Macpherson, 
Judges. 
‘Sale by Hindoo Widow. = 


Case No. 617 of 1866. 


"Special. Appeal from a decision passed by y 
Mr. C. S. Belli, Judge of Rajshuhye, dated 
- the 9th December 1865, reversing a 


© B 


$ 
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decision passed by Baboo Anund Chunder 
Banerjee, Principal Sudder Ameen of 
that District, dated the 26th April 1865. 


Kisto Moyee Dassee and others (Defendants) 
Appellants, i 


VETSUS s S 


Prosunyo Narain Chowdhry and others 
*(Plaintiffs) Respondents. 


Baboos Mohinee Mohun Roy and Nil Monee 
Sein for Appellants, ` 


Baboos Onookgol Chunder Mookerjee and 
Bhugobutty Churn Ghose for Respond- 
ents. 


a 

Whore only the rights. and interests of a Hiudoo 
widow in the property left by her husbar.d were-sold in 
execution of a decree against her on account of a debt 
contracted by her, and neither the deeree nor the sale 
proceedings declared the property itself liable for the 
debt -HELD that the purchase conveyed an interest in 
the estate only during the widow's life-time. 


Loch, J.—Tue special appellants are pur- 
chasers of certain shares in an estate sold in 
execution of a decree. It appears that Roy 
Bissessur Roy paid the Govérnment revenue, 
and then sued his co-proprietors for contribu- 
tion, and cbtnined a decree against Oojal Mo- 
pee, widow of Raj Narain Chowdhry, and 
the plaintiffs in this case, and in execution 
sold their shares in the estate which were 
purchased by the defendant, special appel- 
Jant. The plaintiffs in this case, as the le- 
gal heirs of Raj Narain, now bring a ‘suit 
to recover possession of his share of the es- 
tate, on the ground that the sale in execu- 
tion of Bissessur Roy’s decree against Oojal 
Monee was a sale only of her rights and in- 
terests as a Hindoo widow in the property 
left by her husband, and was noca sale of 
the estate. The Jsower Appellate Court has 
takeu this view of the case, and has given a 
decree in favor of the plaintiffs as reversion- 
ers, reversing the order of the first Court. 

- A special appeal is preferred on the 
“sround that, though,.according to the terms 
of ihe.sale notification, the rights and inter- 
ests of the widow only were sold, yet 
thè- Courts have always disregarded the 
terms of sale advertisements, and looked to 
the purpose for which the sale was made. 
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Tha pleader for the appellant then “quoted 
the following decisions ‘at page 515 S. 
D. A. Rep. of 1859, 20th April; Weekly 
Reporter, Civil Rulings, Volume I, page 145; 
and Weekly Reporter, Special Number, page 
119. 


"The first case quoted is not in all 
poiats similar to the present; for, though 
a decree for contribution passed against 
the widow, no sale took place, she having 
in the meantime adopted a son. One 


question, then, before the Court was wie, . 


ther the estate could have been sold in 
eso of the decree had she not: adopted 


|a gon; and it was held that the debt being 


incurred on account of an urgént necessity, 
the estate might have been made liable. 
Hada sale taken place, there would still 
have been the question what was sold, and 
this could only have been determined by 
the terms of the sale. In the second case 
quoted, the widow was guardian to her 
minor son, and as such had no’ separate 
rigLts; and the Court held that what were 
sold were (e rights and interests of the 
minor whom she represented. The third 
ease shews that the rights and interests of 
the debtor were sold. The debter died 
leaving a widow, and the suit was brought 
against the widow to recover the debt due by 
her husband. The sale advertisement, though 
in one place stating that the rights and inter- 
ests of the defendants wete tobe sold, in 
another set forth that it was the property of 
the actual debtor which was put up for sale, 
and the Court held that ber rights were no- 
thing, for the property descended to her son 
then a minor. 


In all these cases, and in another reported at 

page 919 of S. D. A. Rep. for 1859, and refer- 
red toin the judgment reported at page 145, 
Volceme I, Weekly Reporter, Civil Rulings, 
the position of the widow has been different 
from that of the widow in this case. Here she 
was a’Hindoo widow in possession, and ‘the 
debt contracted was by her, and her rights 
and interests in the property were sold. To 
that extent, and no.further, did the appellant 
purcaase, and that purchase conveyed an in- 
eterest in the estate only during the life of 
the widow. The decree might have declared 
the property itseff liable for the debt; but 
in the absence of any such statementin the 
decree, or in the sale proceedings, we think, 
under the circumstances, we must restrict 
the “.uction-purchaser to the terms of his 
purdbase. Under this view of the case, we 
reject the appeal with costs. 


Ss 
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“The 14th December 1866. 
Present: 


The.Hon’ble F. B. Kemp and W. «Markby, 
e Judges. 


Hindoo Law—Sradh—Eindowment. 


Case No. 1801 of 1866. 


Special Appeal from a decision passed by 


the Principal Sudder Ameen of , West 
Burdwan, dated the Vith April 18663 
affirming a decision passed by the Moon- 
_ siff of Sonamookhy, dated the 28k die, 
cember 1865. D 


Ram Chunder Chuckerbutty and another 
(Defendants) Appellants, 


e VETSUS. 


Gooroo Churn Chuckerbutty (Plaintif) 
Respondent. 


Baboo Bama Churn Banerjee for Appellants. 
Baboo Gopeenath Banerjee for Respondent. 


The Hindoo Law does not declare that the priest: who 
performs the sradh, however temporary his incuntbency 
may be, is entitled to the land endowed in consideration 
of the continuous performance of the recurring cere- 
monies of sradh and other rites for the spiritual benefit 
of the donor. 


. Kemp, J.—Wr think that this case must 
be remanded to the Court below to submit 
a finding on the evidence as to-the intention 
of the donor Gooroo Churn Sein. 


The gift was a verbal one, and the 
daughter of the donor wns onjoined by her 
father to make a gift of eight cottahs of land 


to the priest’ in consideration of his con- 
tinuously performing the recurring ceremo-" 


nies of sradh and other rites fo? the spiritual 
henefit of the donor; no pagticular priest 
was mentioned. 


The Principal Sudder Ameen, ‘without 
coming to any decision as to the intention of 
the donor, lays it down as a broad principle 
of .Hindoo Law-(which we have not been 
shewn to be a correct view of the law) that 
whoever was the priest, bowever temporary 
his incumbency may have been in that capa- 
city at the time of the sradh, nnd performed 
the ceremonies of the sradh, is entitled to 
the endowed jand, , 


The Principal Sudder Ameen will submit 
his finding on the point raised, and the ap- 


peal will remain on the file of the Court, the 


parties being at liberty to file any objections 
to the finding of the Coart below. 
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The 14th December 1866. 


Present: 


T he Hon’ble C. B. revor and W. S. Seton- 
Karr, Judges. 


Limitation (Clause 3 Section 1 Act 
XIV of 1859) — Suit to set aside 
fraudulent deeds—Sale by Hinddo 
widow. 

Case No. 157 of 1866. 

Regular Appeal from a decision passed by 
the Judge of Tirhoot, dated the 22nd Feb- 
ruary 1866. l , 


Baboo Kishen Bullub Mahatab (Plaintiff) 
. Appellant, e 


VETSUS e 
- 


Roghoonundun ‘Thakoor and others 
(Defendants) Respondents. 


Baboos Dwarkanath Mitter and Romesh, 
Chunder Mitter for Appellant. 


Mr. R. E. Twidale aud Baboo Onookool 
Chunder Mookerjee for Respondents. 


Suit Inid*at rupees 4,295-7-3.. 


Clause 3 Section t Act XIV of 1859 applies only. to 
suits to set aside sales pn account of irregularity and 
the like, but not to suits to set aside fraudulent deeds 
under color of which a sale was made. f 

Where a party does not sue as an heir of a Hindoo 
widow or her husband to set aside a sale by her on the 
ground of its illegality under the Hindoo Law, but 
sues asa d@cree-holder to have the same set aside as 
fraudulent, he cannot raise the question of necessity. 


Trevor, J.—PLAINTIFE in this case sues the 


‘nominal vendor and-purchasers, original and 


subsequent, of certain properties to have the 
original sale set aside on the, ground. that it 
was collusive and fictitious, aud the subsequent 
sales made without title, and to have the 
properties declared as belonging to his judg- 
ment-debtor, and liable to sale in execution of 
his decree obtained against ethe husband of 
defendant No. 2. He alleges that he is the 
holder of a decree against Pearee Lall Mahta, 
husband of defendant No. 2, Bilasoo Koer, 
dated 23rd June 1860, for money lent by him 
to the defendant ; that after the death of her 
husband Pearee Lall Mahta, defendant No. 
2, with a view of defrauding her creditors, 
executed a fraudulent and collusive deed of 
sale of certain properties on the 19th Magh 
1265, or 18th January 1858, iù favor of one 
Duriao Thakoor, ancestor of defendant Nbs 


I, anda bosom friend of her husband, she 


still remaining in possession of the properties 
entered in the fraudulent deed, and enjoying 
the profits of the same, and no consideration 
having passed between the parties; that 


with a view of coucealing the fraud, the so 
a 
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called purchaser Duriao Thakoor instituted a | Mouzah Poorunwara is a hamlet of Gossain- 


suit for possession of the properties on the 
ground that his vendor refused to perform 
the contract into which she had ‘entered ; 
that the vendor Bilasoo, defendant No. 2, 
entered upon a confession of judgment, and 
onthe fraudulent confession a decree was 
passed against her in favor of the plaiptiff 
in that suit on the 29th August 1859; that 
as the whole transaction above declared be- 
tween the parties was frandulent and color- 
able only, he now sues to have it declared such 
and set aside ; that, moreover, when in execu- 
tion of a decree in his favor, he attached 
Gossainpore Tengra and Poorunwara, Lalla 
` Sitaram Mookhtar defendant No. 3 objected, 

and pleaded that those villages had origin- 
ally belonged to Duriao Thakoor, the ancestor 
of defendant Neal, Rughvonundun Thakoor 
under the deed of sale from Bilasoo, dated 
19th Magh, 1265, vr 18th January 1858, and 
had been put up for sale in exeeution of a 
detree of Nowkee Lall obtained against that 
person, and had been purchased by hm: and 
also that Poorunwara was not an wsulee but 
a dakhilee village; and though not speci- 
fically mentioned in the die proclamation 
passed to him with the main village, that 
this objection on the part of Lalla ‘Sitaram 
was admitted on the 25th July 1863. He, 
therefore, brings the present suit to have 
this order set aside, and to Have the sale and 
confession of judgment above cited e declared 
fraudulent and collusive, and to have them 
all set aside, so as to be liable for his decree 
against Pearee Lall Mahta. 

The defendant No. 1 Rughoonundun, the 
son of Duriao. Thakoor, pleads that the bills 
of sales in favor of his father were bona fide ; 
that a consideration of Rs. 29,500 was -paid 
for the same s that he is still in possession 
of certain of the properties, and has sold 
some to other pasties, nnd one has been sold 
in execution of a decree against him; that 
consequently the deed cannot be set aside. 


The defendant No. 3 Lalla Sitaram 
Mookhtar in his statement urges that the 
kobala in faver of Duriao Thakoor. for 
Gossainpore Tengra was a bond fede docu- 
ment, and that he, and after his death his 
heirs, were in possession of the property ; 
that the plaintiff has in a miscellaneous case 
stated that the real obligor in the bond ex- 
cuted by Duriao Thakoor in favor of 
Nowkee Lall was Bilagoo Koer ; that in con- 
sequence only Gossainpore Teugra was sold, 
and that he is estopped by this statement* 
from suing to set aside the order of the 25th 
July 1863 as regards that property, and that 


` 


pore and included in it. - S 

The defendants Kisores Lall and Nubbee " 
Buksh pleaded that, in execution of a degree 
held by them against Duriao Thakoor, the 
village Simlee Alumpore was sold and pur- > 
chased by them on 18th November 1862 ; 
that consequently plaintiff’s claim to set aside 
the sale after the lapse of more than one yenr 
is barrad under Clause 3 Section 1 Act XIV 
of 1859. 

The other defendants claim Se private 
deeds of sale from Duriao Thakoor or his 
son Rpghoonundun Thakoor, defendant No. 
1, eg urge the bond fide nature af the 
itnpsactions in which they were severally 
conzerned. 

The Judge, with the consent of the parties 
to the suit, laid down the following issues :-— 

lsti——Is plaintiff estopped by any ad- 
mission in the miscellaneous proceedings on 
the objection of Lalla Sitaram Mookhtar, 
defendant No. 3, to the sale of Tengra 
Gossainpore, from seeking now to reverse 
the order of the Civil Court, dated 25th July 
1863, as to that village, and. was the right 
of the judgment-debtorin Mouzah Poorun- 
wara sold with Mouzah Gossainpore or not? 

Qnd.—Is plaintiffs claim, in respect to 
Simlee Alumpore, barred by reason of his 
not having sued within one year to set aside 
the salo in execution of the decree at which 
defendants Kisoree Lall and Nubbee Buksh 
purehased the rights and interests of 
Rughoonundun Thakoor ? 

3rd.—Are the conveyances of the proper- 
ties in suit by Bilasoo Koer to Duriao 
Thakoor fraudulent and collusive, or genuine 
and dond fide. 

On the first issue the Judge was of opi- 
nion that the plaintiffs are not estopped 
from claiming Mouzah Tengra Gossainpore 
by reason of their having stated, in a former 
miscellaneous proceeding, that the real-obligor 
in the bond, in satisfaction of a decree upon 
which the property was being sold as Duriao 
Thakoor’s, was Mussamut Bilasoo ‘Koer, for 
this was a loose statement on a point not in 
dispute, or that could be brought under dis- 
pute in execution of a decree passed against 
Duriao Thakoor; and as plantiff now alleges, 
it may have been made by mistake. The 
Judge also thinks that Mouzah Tengra Gos- 
sninpore, usuiee and dakhilee, were sold in- 
execution, but that Poorunwara is a separate 
villuge, consequently it was not sold with 
Gossainpore. . 


On the second issue the Judge considers 
that ptdintiffs were bound to sue within one 
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year to set nside the sale of Simlee Alumpore ; 


, for if they are eridamuged, it has been directly 
* be the action of the Cour tin selling as Duriao 
Thakoor’s property what they say belong 
to their judgment-debtor Bilasoo Koer. 
' Possession was given to the auction-pur- 
chaser under Section 269 of Act VIII, and 
plaintiff’s own witnesses admit that, since 


the sale, the auction-purchasers have been in. 


possession and receipt of the rents. ‘“ The 
auction-purchaser’s title, therefore,” remarks 
the Judge “ is undoubtedly protected by its 
“ having remained undisputed for more thar 
D one year after possession given.” 

Oa the ¢hird issue the Judge is of" opision 
that the conveyance of the property was 
boni fide; that there seems only to have 
been one decree for Rs. 4,000 in existence 
against Bilasoo at the time of the execution 
of the bill of sale ; that plaintiff has entirely 
failed to prove that the villages are still in 
Bilasoo Koer’s possession ; that two of the 
subscribing witnesses to the deed ‘of 19th 
Magh 1265, or 18th January 1858, assert 
that the consideration-money was paid in 
their presence ; and though the writer of the 
deed says that the tr ansaction was fictitious, 
still it is clear that he has colluded with 
plaintiff at the last moment, otherwise he 
would not have been called for the "` defence. 
“ It is doubtless true,” proceeds the Judge, 
“ that the defendants have not shewn what 
“ necessity Bilasoo Koer was under when 
* she made that alienation, nor what debts 
€ were paid with the consideration-money; but 
“ looking to the very insnflicient evidence 
“ adduced to prove that Bilasoo Koer and not 
“ the purchaser .is still in possession of the 
“ property, I dé not think that the plaintiff 
“ has established a violent presumption that 
“the sale was fictitious.” The Judge, 
therefore, dismissed the suit with costs. 

From the decision of the Lower Court, an 
appeal has uow been brought before us by 
the plaintiff below, and it has been urged, 
on his behalf by Baboo Dwarkanath Mitter, 
that the J udge is altogether wrong in hold- 
ing that, in consequence of the defendant 
having been in possession of Simlee Alun- 
pore for more than a year under the sale in 
execution, he, plaintiff, is barred from bring- 
ing the present suit by Clause 3 Section 1 
of Act XIV of 1859; that that Section 
only applies to actions to set aside sales on 
account of -irregularities in proceeding and 
such like; that the present suit is not of 


that nature but to get rid of certain, fraudu-° eJanuary 1858 ? 
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is admittedly within time ; and if he proves 
the fraud, the sale must fall as a matter of 
course, As to the finding`of the Judge 
regarding the bond fide nature of the deed 
of sale dated 19th- Magh 1265, or 18th 
January 1858, it is contended that the fact 
of a Hindoo widow selling and plaintiff pur- 
chasing without a necessity, that the fact of 
the purcliaser instituting, a suit shortly aftér 
the sale for possession on the grouhd that 
the vendor would not transfer the property 
sold, and the vendor’s confession of judg- 
ment shortly after, and again the third fact 
that three years nfter the first conveyance, 
the mujor part of the property was conveyed 
first to the widow of Bunsi Lall the Mookhtar 
in the first transaction, all raise a presumption 
that the conveyance was a fraudulent one ; 
that, in addition to this, when the evidence 
tendered by him as to the continued posses- 
sion of Bilasoo Koer after and notwithstand- 
ing the sale, is taken into cofisiderntion, 
he plaintiff has made out such a case of fraud 
ag to ‘entitle him to what he asks, unless 
the defendants are able to rebut the same, 
and that they have been unable to do, for 
their” evidence ås to the genuineness of- the ` 
deed of sale, and the passing of the consider- 
ation-money, is uet worthy of belief; that 
altogether plaintiff is entitled to a deeree. 
This is a suit by a decree-holder to the 
amount of 4,000 rupees to set aside a deed 
of sale avd other transactious, whereby - pro- 
perty to the amount of 30,000 Rs. has passed 
into other hands on the ground of fraud.. On 
the first point raised before us, we are 
clearly of opinion that plaintiff is. not 
estopped by Clause 3 of -Section 1 Act 
XIV of 1859 from bringing the present 
Suit so far as regards the property of Simlee 
Alumpore. The present suite is not one to 
set aside the sale in execution, either on the 
ground of irregularity, or ether matters re- 
ferring to the sale itself; but itis oue to get 
tid of the document which alone made the 
sale valid, as having been a collusive and 
fraudulent travsaetion. If plaintiff proves 
his gllegation of fraud, the sale in execution 
might strnd as tbat of Duriao Thakoor’s rights 
and interests, but those ‘interests will have 
become null, and the purchaser consequently 
at the sale will have taken nothing under 
his purchase. What „then is the evi- 
dence produced by plaintiff to prove the, 
mala fides of the saleby Bilasoo to Duriao 
Thakoor under date 19th Magh, or 18th 
It would of course be 


lent deeds under color of which theəsale | impossible for the plaintiff to show, and con- 
was made ; that to bring this action, ane sequently an error in the Court to require 
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from him direct proof of the fraud; if proved 
atall, it must be proved by inference amount- 
ing. to. legal presumption, and inferenge 
amounting to mere suspicion will not suffice. 
The plaintiff requires the Court to presume, 
from the absence of any necessity for the 
snie proved on the part of defendant and 
from certain subsequent transactions, that 
the deed of sale is fraudulent. ‘But we 


observe that the plaintiff is not sung aa an | 


heir of the defendant or her husband to set 
aside the deed of sale on the ground of its 
illegality ‘under Hindoo Law. He is simply 
as adecree-holder suing to have the same set 
aside as fraudulent. In the former case, 
undoubtedly, it would be necessary for the 
defendant to prove the necessity for the 
såle ; in the latter it is enofigh, as against 
a stranger, t@ pteve that the sale to him 
was bond fide; the question of necessity is 
one which the platntiff has no right to raise, 
and therefore defendants are not bound tò 
shéw. The absence, therefore, of any proof 
of necessity on the part of defendants in no 
way assists the plaintiff’s present case. 
eAs to the subsequent transactions from which 
the learned pleader wishes ùs to infer fraud, 
putting them at the highest, they alone raise 
a suspicion of fraud, afid that is insuffi- 
cient for the plaintiffs case ; but in addition 
to these facts and the inferences deducible 
from them, the plaintiff produces witnesses to 
show that Bilasoo Koer is still in p8ssession 
of some of the property, and remained after 
the sale in possession of all; but without 
minutely analysing that evidence, we remark 
that we consider that it does not satisfac- 
terily establish the fact of Bilasoo Koer’s 
possession of the property, covered by 
the bill of salé subsequent to the suit 
which ended*in the confession of judgment 
on the part of that lady. ps 


On this view of plaintiff's case, he has 
failed to establish the fraud alleged by him 
by any evidence raising a fair and legal 
presumption, We might, therefore, at once 
dismiss it; as however we have considered 
the evidence ofthe subscribing wilpesses to 
the bill of sale produced by the defendant, 
we may say that we see no sufficient 
reason to distrust it, and that it altogether 
neutralizes tle suspicion which the plaintiff 
has raised from the “facts in evidence in the 
cnse. 

e 

We, therefore, dismiss the plaintiff’s 

appeal with costs, affirming the decision of 


- e Court of first instance. 
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The 14th December 1866, 


Present : 
The Hon’ble F. B. Kemp and W. Markby, 
Judges. e 


Limitation—Deduction on account of: 


appeal prosecuted bona fide in 
wrong Court. 


Case No. 1326 of 1866, 


Special Appeal from a decision passed by 

e Moulvie Syud Ahmed: Buksh Khan, 
Principal Sudder Ameen of Tipperah, 

| dytldtthe 14th March 1866, affirming a 
decision passed by the Moonsiff of that 
District, dated the 6th July 1865. 


Raj Krishto Roy (Plaintiff) Appellant, 
Versus 

Beer Chunder Joobraj and others (Defend- 
auts) Respondents, 

Baloos Kishen Kishore Ghose and Jugoda- 

- nund Mookerjee for Appellant. 
Baboo Onookool Chunder Mookerjee 

for Respondents. 

Where a suit is brought and dismissed for want of 


jurisdiction, and an appeal is preferred in which the first 


decree is affirmed, if a suit be afterwards brought in the 
right” Court, the period which elapsed between the 
decision of the first Court, and the disposal of the appeal, 
should be excluded in computing the period of limitation 
prescribed by Act XIV of 1859. 

Markby, J.—In this appeal the- bare ab- 
stract question placed before us is whether, 
where a suit is brought and dismissed for 
want of jurisdiction, and subsequently an 
appeal is preferred in which the first decree 
is affirmed, then, when a suit is brought in 
the right Court, the period which elapsed 
between the decision of the first Court, and 
the appeal being preferred, is to be included 
or not in computing the’period of Limitation 
prescribed by Act XIV of 1858. 

The decision turns ‘entirely on Section 14 
of the Act which provides that, ‘‘in com- 
“ piting any period of limitation prescribed 
‘by this Act, the time during which the 
‘claimant or any person under whom he 


“ec aims shall have, been engaged in prose- ` 


DG cating a suit upon the same cause of action 


"against the same defendant or some per- 


‘son whom he represents boné fide, and 
“ with due diligence in any Court of Judica- 
“ ture, which, from defect of jurisdiction or 
“ osher cause, shall have been unable to de- 


"reide upon it, or shall have passed a decision 


"eich on appeal shall have been annulled 
“fere any such cause, including the time 
“ darigg which such appeal, if any, has been 
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E 
“pending, shall be 
“ putation.”” i 


It is admitted that, if the time between 
the decision in the first suit and thé filing 
the appeal is to be included, the plaintiff 
in this suit is barred ; otherwise not. 


The Section in qnestion contemplates 
two classes of-cnses : first, the case in which 
the plaintiff fails to obtain a decision on the 
ease in the Court of first instance; secondly, 
the case in which a decision having been 
given in the Court of first instance, that 
decision is annulled by a Court of Apyepl, 


The Section contains no express provision 
for the case in which the plaintif, having 
sailed to obtain a decision in the Court of 
first instance, tries through a Court of Appeal 
to remedy this failure, which is the case 
before us. 


It was, however, assumed before us in 
argument, and also appears to have been 
assumed by the Courts below, that the time 
during which such an appeal was actually 
pending ought to be excluded. And we 
agree in this view, because we think that, 
whilst the plaintiff is seeking’ through a 
Court of Appeal to compel a Court of First 


Instance which has refused to take up his: 


case to do so, he is ‘ engaged in prosecuting 
the suit,” that is, the suit in the Court of 
First Instance, within the meaning-.of this 
Section. 


We also think that he is engaged in prose- 
cuting the same suit “ bond fide, and with 
due diligence,” whilst he is considering 
whether or no he shall appeal against the 
decision of the first Court. The time with- 
in which the appeal is required to be brought 
is fixed by the law, in order to give the 
unsuccessful party time to take advice and 
come to a conclusion whether or no he 
should contest the decision which has been 
given against him. And it seems to us that, 
if he appeals at any time within the pre- 
scribed period, he ought to be considered as 
proceeding with due diligence. The decision 
of the Lower Court is, therefore, reversed, 
and the appellant will have his costs of this 
appeal. The case will go back to the Lower 
Appellate Court, to try the appeal on eits 
merits. Wu 
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The lth December 1866, 
Present: 


The Hon'ble H. V. Bayley and Shumbhoo- 
nath Pundit, Judges. 


Master and Servant — Purchase of 
goods on credit. 


` Case No. 1978 of 1866. e 


Special Appeal from a decision passed by 
the Principal Sudder Ameen of 24-Per- 
gunnaks, dated the 14th May 1866, 
affirming a decision passed An the’ Sudder 
Ameen of that District, dated the 24th 
November 1865. 


Maharanee Narainee Koonwaree (Defendant) 
Appellant, 


VETSUS å 
Roy and others " (Plaintiffs) 
Respondents. 


Mr. R. V. Doyne and Baboo Gopal Lal 
Mitter for Appellant. R 


Baboo Dwarkanath Mitter for Respondents. 


Semble.—If a master usually instructed his servant 
to buy goods upon credit, he will be bound by his acta 
even when he has prdhibited him specially from buying 
upon credit, 

Bayley, J.—PLAINTIFF sued defendant for 
a balance of account as due from her as a 
principal purchasing by her - authorized 
agent. 

The following facts are admitted in this 
ease, viz., that plaintiff is a dealer in chunam; 
that Mr. Arathoon first, and then Shumsood- 
deen, defendant were employed by defendant 
(Ranee Nobonarain Kooniar) to repair the 
buildings of which the Ranee was the owner 
in Calcutta; and that he (Shumsooddeen) 
purchased the materials for which the 
present claim is made from plaintiff. 

The Ranee disclaims liability ; and her 
statement is that Shumsoogdeen had no 
authority to pledge her credit, but distinct 
orders to pay {“ nugud’’) cash, and to obtain 
that cash from her Superintendent -in 
Calcutta. e 

Un the other hand, it is alleged that 
Shumsoodjeen really was the “agent for the 
Ranee ; that cash was not paid, but accounts 
made out and furnished to Shumsooddeen, 
and that threafter from time to time money 
was paid ; and that, when the purchase of 
the materials was made, no cash wate 

‘paid. Further, that this practice had pre~ 
vailed in the time of Shuħsooddeen’s pre- 
decessor, Arathoon, as well as in Shums- 
coddeen’s, and that the balance due by plaint- 
iff was carried*on in the account opened by 





Joogul Kishore 


` | Shumsooddeen. That, under such circum- 
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stancos, an implied agency from the Ranee 
was created, and the Ranee, as priucipal, was 
liable. e 

The First Court held that there was an 

‘implied power in the defendant, Shumsood- 

deen, to pledge the Ranee’s credit, from the 
fucts found; that the goods were supplied on 
credit, and the accounts shewing the defgnd- 
ant’s purchases were subsequently forwarded 
to the Ranee at Burdwan, and being exa- 
mined, orders for money were sent to the 
Superintendent in Calcutta to pay Shumsood- 
deen (as agent) the amounts; or, in other 
words, the first Court found as a fact 
that cash was not snpplied to be paid 
on delivery of the goods, as alleged by the 
Ranee to have been the condition of her 
employment of Shumsooddeen. 

The Lower Seppellate Court found as a 
fact that Shumsooddeen was the recognized 
agent of the Rante, and in that capacity 
made purchases of chunam, on eredit, from 
plaintiff ; that this was part of his business 
as agent for repairs ; that, when the Ranee 
pleaded that she had prohibited any but 

e cash payments, it was on her to prove this, 
and that she had failed to do so. 


The Lower Appellate Court accordingly | 


decreed plaintiff’s case. ° 

Defendant, the Ranee, appeals specially 
and urges— 

lst.—That the agent had no authority to 
pledge her credit, as the Ranee hud prohibit- 
ed all but cash payments. 
- 2Ind.—That it was for plaintiff to prove 
_ this, and not for defendant to do so. 

3rd.—-That the judgment of the Lower 
Appellate Court is not based on the evi- 
dence of what wére the agent’s powers to 
pledge the Ranee’s credit, as raised by the 
pleadings, but on the bare doctrine of the 
purchase of chunam being within the gene- 
ral scope of theeagency to repair buil ings. 

After hearing Counsel, we think fat the 
pleas in this special appeal are untenable. . 

The facts are either found or admitted 
that Shumsooddeen wae an agent of the 
Ranee for repairing buildings ; thut he and 
his predecessor purchased the chugam neces- 
sary for those repairs from@plaintiff, in the 
Ranee’s name, and on her credit; that cash 
was not provided by the Ranee, nor paid 
for the goods on delivery; but that the ac- 
œ founts containing the items, as items pur- 
chased on credit, were sent to Burdwan, and 
there passed, and the money order given by 
tlie Ranee to pay subsequentiy. S 


` We may here observe that Shumsooddeen 
deposes to the above facts, and plaintiff only 


2, + 
in this case. 
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contradicts his deposition by a contrary state- 
mert, not hy depositions of herself or others. , 
We think that, when there was Shumsood- ° 
deen’s deposition on oath in favor of plaintiff's 
ease, it was quite right in the Lower Appellate 
Court to throw the onus of rebutting -that 
deposition on defendant, the Ranee. But the 
Ranee did not produce any rebutting evi- 
dence. Thus, then, we think that the pur- 
chases on the Ranee’s credit were made under 
aresognized agency which, in our view, 
fixes the principal’s liability for the agent 
We would also remark, if 
it were necessary to go farther, that under 
cetiain circumstances if a master ugually 
instructed his servant to buy goods upou 
credit, he will be bound by his acts, 
even when he has prohibited him spectally 
from ‘buying upon credit. The habit of 
entrusting Shumsooddecen to buy on credit ə 
from plaintiff being shewn in this ease, by the 
way the accounts were sent to Burdwan, and 
afterwards money sent to pay the sams due, 
the buying on credit was properly taken 
by plaintiff to shew the power of Shumsood- 
deen to pledge the Ranee’s credit. 

‘In this view we dismiss this special ap- 
peal with costs. 





The 14th December 1866. 
Present: 
The Hon'ble H. V. Bayley and Shumblioo- 
nath Pundit, Judges. 
Sale (to near relative of debtor). 
Case No, 1888 of 1866. 

Special Appeal from a decision passed hy 
the Judge of East Burdwan, dated the 
Gh -April 1866, affirming a decision 
passed by the Moonsiff of that District, 
dated the 29th September 1864. . 

Jadubendur Roy and others (Defendants) 

Appellants, 
VETSUS 


Shaikh Kumurooddeen (Plaintiff) 


S Respondent. 


Baboss Bama Churn Banerjee and Woo- 
mesh Chunder Banerjee for Appellants. 
Baboo Debendur Nurain Bose for 
Respondent. 


In a case where a purchaser isa near relative of a 
debtor, itis not sufficient to decide that the deed of 
sale is proved to have been executed. Proof of the 
bong fides of the transaction is also necessary. 


dhumbhoonath Pundit, J.—Tae decision ` 


of tha Lower Appellate Court is not gatis- 


Maansa, 
Ma 
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factory. It does not meet all the points 
. necessary to be mes in the case. The plaint- 
* iff purchaser is a near relative of the debtor, 
and, this fact is suspicious, and there are 
other facts equally suspicious. J 

In a Case like tliis, it is uot sufficient sim- 
` ply to decide that a bill of sale is proved to 
have been executed, but to prove also the 
bona fides of the transaction. 

The Lower Appellate Court then should 
try whether this conveyance is or is uot a 
bond fide transaction, and who, since the 
date of the alleged purchase, has actually’ 
held real possession of the lands clainjed to 
havebeen purchased by that deed. ` "sx 

The case is, accordingly, remanded to the 
Lower Appellate Court, to re-try it with re- 
ference to the above remarks. 








The 14th December 1856. 
Present: 

The Hon’ble H. V. Bayley ond Shumbhoo- 

nath Pandit, Judges. 

Invalid Jagheerdars — Permanent 

Settlement. 
Case No. 1989 of 1866. 

Spécial Appeal froma decision: passed hy 
the Principal Sudder Ameen of Bhaugul- 
pore, dated the 11th May 1866, affirm- 
ing a decision passed by the Moonsiff of 
that District, dated the 26th October 1865, 


Massamut Sanoo (Plaintiff) Appellant, 


VETSUS S 


The Government of India (Defendant) 
Respondent. 


Baboo Kishen Succa Mookerjee for 
Appellant. 


Baboo Kishen Kishore Ghose for 
Respondent. * 

Regulation I of 1864, and not Regulation I of 1798, 
applies to the case of a person claiming as an heir to 
an invalid jagheerdar, 

Shumbhoonath Pundit, J.—W see no 
reason to interfere. The Lower Appellate 
Court has rightly applied limitatiun to the 
case of the plaintiff. 

She claims as. an heir to an invalid 
jagheerdar, whose case is provided for 
in Regulation I of 1804. ° She cannot be 
allowed to plead the provisions of Regula- 
. tion I of 1798 which provides for a right 
of a recusant to apply for a permanent set- 
tlement after the expiration of the period 
or periods of one or møre intervening tem- 
porary setilements. The latter law ‘applies 
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only to the proprietor or heir of proprietor 
of an estate or talook-paying revenue to 
Government of which the proprietor may 
have refused to settle when the permanent 
settlement was offered before, and not to 
these Jagheerdars. 

We, accordingly, reject the special appeal 
with costs. 


a 


The 15th December :8€6. 


‘Present $ 


The Hon’ble Sir Barnes Peacock, Kt., Chief 
Justice, and the Hon’ble L. S. Jackson, 
Judge. 


Fossession—PDeclarazery decree. 
Case No, 1780 of 1866. 
t 


Special Appeal from a decision passed by 
Lt.-€olonel J. S. Davies, Judicial Com- 
missioner of Chota Nagpore, dated the 
19th April 1866, affirming a decision 
passed by Lad. ch. C. Money, Deputy 
Commissioner of Pooroolia, dated the 
17th June 1865.. 


Lukhun Sing and another (Plaintiffs) 
Appellants, 


s 
VETSuUS 
e 


Nuffur Sing end others (Defendants) 
Respondents. 


Baboos Mohesh Chunder Bose and Nil 
Madhub Bose for Appellants, 


Baboo Nil Madhub Sein for Respondents. 


Where a plaintiff sued for sole possession and a de- 
claration of sole title, and the defendant admitted that 
he was in joint possession, but the plaintiff went on with 
his suit in order to get a decree that he was solely enti- 
tled and in sole possession and failed to prove his case, 
he was held not entitled to a decree founded on joint 
possession, 

Peacock, 0. /.—Taue plaintiff in this case 
sued-to obtain sole possession, and a declara- 
tion thatthe was solely entitled. The de- 
fendant admitted in his answer that he was 
in joint possession. But the plaintiff was 
not satisfied with that, and he went on with 
his suit in order to get æ decree in that suit 


declaring that he was solely entitled and ine 


sole possession. He failed in proving the 
case so setup, and he was not entitled to a 
‘decrees founded on joint possession. i 

The decision of the Lower Appellate 
Court is afirmed with costs. 
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The 15th Decembar 1866. 


Present: 


The Hon’ble G. Loch and A.’ G. Macpher- 
son, Judges. 


Simple Mortgaze—Execution of 
e = money decree, i 


Case No. 1171 of 1866. 


Special Appeal from a decision passed by 
the Principal Sudder Ameen of Dacca, 
. dated the 30th January 1866, reversing 
a` decision passed by the Moonsiff of 
Naraingunge, dated the 25th July 1865. 


Bindabun Chunder Shaha and others (two 
of the Defendants) Appellants, ` 
+ 
ap VETSUS 


Janee Bibee (Plaintiff) and others 
(Defendants) Respondents. 


Baboos Romesh Chunder Mitter and Umurto- 
nath Bose for Appellants. 


Baboo Kalee Kishen Sein for Respondents. 


If the holder of a simple mortgage obtains a mera 
money decree for the amount due to him (without any 
declaration that the mortgaged property is Rable for the 
debt) he cannot attach and sell the property toéhe prejudice 
of a bord fide purchaser for valuakle consideration. In 
such a case the mortgagee must enforce his lien by a 
separate suit against those in possession of the property. 


Muepherson, J—We dismiss this appeal 
with costs. Under the circumstances, the 
plaintiffs title being found to be bona fide 
aud for valuable consideration, it could not 
be prejudiced by the sale in execution of the 
simple money dgcree which had been passed. 
It may be that the decree-holder might bave 
obtained, or may yet be able to obtain, a 
decree declaring that the money due to him 
formsacharge on the egtate in question. 
As he has not got such a decree, he is sim- 
ply in the position of an ordinary judgment- 
creditor, and can only seize the rights and 
interests of the debtor, such as they are at 
‘the time of attachment. The case falls 
within the ruling of n Full Bench in the 
_aait of Gopeenath’Singh versus Sheo Suhay 
Singh, 1 Weekly Reporter, 315. If the 
property was, im fact, mortgaged for this 
debt, the mortgagee must enforce bis lién bye 
a separate suit against those in possession of 
the property. ` i ` 





(vol, VI. 
The ‘1ldth December 1866. ° 
Present: d 
The Hon’ble C. B. Trevor and W., 8. 
e  Seton-Karr, Judges. e 


Sale (to wife)—Onus probandi—Be- 
namee—Bona fide purchaser — 
Notice. : 


Case No. 1900 of 1866. 


Special Appeal from a decision passed by 
the Additional Judge of Hooghly, dated 
the 25th April 1866, affirming a decision 
passed by the Prinvipal Sudder Ameen 
pleshat District, dated the 30th June 

' 1868. 

Bindoo Bashinee Debee ( Plaintiff) 
Appellant, 


VETSUS 


Pearee Mohun Bose and others (Defendants) ` 
- Respondents. 


Baboo Woomesh Chunder Banerjee for 
Appellant. 


Baboo Hem Chunder Banerjee for 
l Respondents. 

In a suit to declare certnin sales benameein a case 
where the property of a husband was sold to realize 
a üne of Court and passed from hand to hand until it 
was sold to the wife, who moreover was in possession 
of the property when the sale of tbe husband’s rights 
and interests took place—Hrtp that the plaintiff 
was entitled to aclear finding as to whether the wife 
held the property in her own right or in trust for her 
husband; and that the onus of showing the source 
whence the money came was on the wife. f 

An unenquiring purchaser from a Hindoo wife whose 
husband is living at the time, is in no sense a bond fide 
purshaser without notice. 

Trevor, 4.—Tuer plaintiff in this case 
sued originally for possession of 20 beegahs of 
land. Healleges that the rights and interests 
of one Modoo Soodun Howaleg, a defendant in 
this case, in certain land and a house situat- 
ed upon it were sold on the 6th November 
1854 (22nd Kartick 1261) to realize a fine 
inflicted on him by the Principal Sudder 
Ameen of Hooghly, and purchased by one 
Kylas Chunder Banerjee who, being unable 
to obtain possession of his purchase, sold it 
to him, plaintiff, on the 23rd Kartick 1264, 
or November 1857 ; that, as the property had 
passed into various hands, the plaintiff brings 
the present suit to have it declared ‘that the 
sales were fictitious and nominal and that 
the property et the time of his purchase 
still belonged to Modoo Soodun, and for pos- ` 
session of the same. 

The first Court, after remarking that the 
land in dispute consisted of two parcels, one 
confaining 16 beegahs, and the other containing 
4 beegahs with a house upon if, gave plaintiff 
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for reaSons upon which it is unnecessary to 
enter at length, a decree for 8 beegahs, or 
half of the first parcel, and 1 beegah of the 
second, and dismissed his claim to the re- 
mainder. The Judge, on appeal, affirmed 
the d&cision of the Court below. with 
costs. 

As to the 8 beegahs of the first parcel 
for which his claim was dismissed, the 
plaintiff does not appeal specially ; but as 
to his claim to the 3 beegahs with the house 
upon it, forming part of. the second parcel, 
which was likewise dismissed, he appeals 
specially, urging that the Lower eh TH 
Court should have decided, whether* tmegsale 
of that quantity of land, viz. 3 beegahs 
with the building, to Bindoo Bashinee Debee, 
the wife of Modoe Soodun Howalee, was be- 
namee or not, instead of confining himself to 
the question whether the sales were free 
from fraud or not. 


The remarks of the Judge concerning this 
portion of plaintiff's claim are as follows :— 
«With regard to the parcel of land consist- 
ing of 3 beegahs, which are admitted to 
huve been originally the property of Modoo 
Soodun Howalee, it is proved that so far back 
as 10th March 1846, or nearly nine years 
before the sale on which appellant claims the 
property, these 3 beegals were put up to 
nuction on account of Modoo Soodun’s debts, 
and purchased at that sale by one Tarinee 
Churn, This land was again sold by him 
to one Jugo Moyee Debee in 1253 or 184f, 
and by her in 1256 or 1849 to defendant's 
wife Bindoo Bashinee. Then, as to the 
building on this land, it waa sold nt public 
auction in satisfaction of Modoo Soodun 
Howalee’s debts, on the 21st May 1845, cor- 
responding with 28th Bysack 1252, or nine 
vente and a half previous to the auction- 
purchase by the appellant’s vendor, and was 
purchased by Aunnnd Chgnder Chucker- 
butty, who in 1256 again sold it, with the 
3 beegahs of land on which it stood, to the 
defendant Debee Churn in 1271 or 1864. 
There is no question of the transfers having 
taken place; all that has to be considered, is 
whether both transactions were not fraudn- 
lent. But there is no “credible evidence to 


prove that such was the éase, and the circum- | 


stances of the case are altogether agninst 
the supposition.. Both properties had been 
sold long before the purchase by appellant’s 
vendor of Modoo Soodun’s rights and title 
in them; and it was utterly impossible for 
him to have anticipated that he would Ve 
fined 8 rupees, or that his property would 
be put to saie in consequence.” 


te 


The plaintiff in this case has alleged that 
all the sales of the 3 beegahs with the house 
upon it are nominal, and therefore fraudu- 
lent, and he has produced evidence to sub- 
stantiate his allegation ; but, in the Judge’s 
opinion; he has failed to prove this conten-, 
tion, His present contention is that the 
particular sales by Jugo Mayee aud Anund 
Chunder severally in’ 1256 to Bindoo 
Bashitiee, if not fraudulent, were hers no- 
minally in trust for her husband, that he was 
the beneficiary, and therefore that, though in 
her name the nominal possession, the pro- 
perty was his, and that the question of trust 
or not should have been enquired into spe- 
cifically ; and this contention we think sound. 
We think that, as to the sales to Bindoo 
Bashinee of the property involved in this 
special appeal, wz. 3 beegahs and the 
house upon it, the Judge has missed the real 
point, which is not whetiter the sales were 
generally fraudulent, but whether the property 
was held by herin trust or on herown account. 
Now, seeing that Bindoo Bashinee was admit- 
tedly in possession ofthis property when the 
suleofher husband Modoo Booduuie rights and ¢ 
interests took ptace in November 1854 or 
Kartick 1261, the plaintiff is entitled toa 
clear finding as do whether she held it in 
trust for him or on her own right. That 
point can only be determined by her show- 
ing the source whence the money came ; and, 
asin sua@h a case, the burden is on the defend- 
ant Bindoo Bashinee, we remit the case to 
the Judge, for the purposé of enquiring whe- 
ther the 3 beegahs and 8 cottahs purchased 
by her ostensibly from Jugo Moyee. Debee 
and Anund Chunder Chuckerbutty in 1256, 
was purchased by her from her streedhun, or 
by her from her husband’s money, and held 
in trust for him. If she preves that she 
purchased it from her own money, plaintiff's 
suit must be dismissed, otherwise he will be 
entitled to a decree for this property, 3 bee- 
gahs with the house upon it. 


We may remark that the special appel- 
lant Debee Churfi has urged that he, in 1261 
or 1864, purchased this property for a valua- 
ble congideration without notice; and that 
therefore, whether Bindoo Bashinee ‘held 
the property as trustee or in her own right, 
his purchase cannot be affected, but this 
contention will not hold water. As to the 
principle that, if a trustee alienates property 
for a valuable consideration to a person who 
pays that consideration without notice of the 
trust, the interest of the beneficiary suffers 
from the act, there is no doubt; but we 
consider that an wunenquiring purchaser 
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from a Hindoo wife, her husband living at the 
time, is in no sense a dona fide purchaser 
without notice. The position of the wife és 
such that it amounts to a constructite notice 
which should put a purchaser on enquiry ; 
eand, if he disregards such notice, He must 
stand the consequence. 


The 18th December 1866. 
Present :. 
The Hon’ble C. B. Trevor and W. S. Seton- 
_ Karr, Judges. 
Richt of user. 

Special Appeal from a decision passed by 
the Judge of Patna, dated the 16th May 
1866, modifyiyg a decision passed by the 
Moonsiff of that District, dated the 31st 
July 1865. 


Mussamdt Amjudee Begum and others 
: (Plaintiffs) Appetlants, 


Se 


VETSUS 


eSyud Ahmed Hossein and another (Defend- 
ants) Respondents. ` 


Af R. E Twidale for Appellants. 


Baboo Romanath Bose for Respondents. 


‘Where a tight of user of a drain or passage is incident- 
al to a house, that right is not affected by the owner 
of the Rouse letting the house to a tenant. 

Seton-Karr, J.—In this case the” conten- 
tion regarding the possession of the wall and 
the closing of the two windows has been set 
at rest, and nothing on these points has been 
urged before us. - 

The contention is limited to a certain 
drain and to a passage. The first Court 
found that the plaintiff had aright to what he 
claimed, but if provided that, if the plaintiff 
aud his family remained at or returned 
to their house, he drain or passage should 
remain open, otherwise they should be 
closed so as not to annoy the defendant. 
The house, it is admitted, had been let by 
the plaintiff to a tenant, a stranger. 

The Judge olgerved that he agreed with 
the result of the Moonsiff’s personal tnquiry, 
but he remarked that the plaintiff had really 
no right to what he claimed, inasmuch as 
the circumstances under which the right was 
created had ceased, end a new state of things 
Yad arisen, in which the introduction ofa 
stranger into the, premises had become 
possible. 

Now, this point was never raised by the 
defendant in his written statement. He 
never admitted the existence of any right 
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personal to the plaintiff, but he denied his 
rights altogether. The Jadge was in error 
in raising or in allowing this point to be 
raised at the trial, and the position, which he 
has taken up thereon, appears to us not to be 
sound in law. ` 

Either the plaintiff has a right to the user, 
which he contends for as incidental to his 
property, or he has not. If he has, and the 
Courts find him to possess such a right, it 
may be exercised at all times, and by any 
persous who may be placed in the shoes of 
the plaintiffs in regard to the property in 
question, ‘The Judge should confine himself 
to thekistence or not of this right, apd if 
he finds it to exist, it is not one to be 
exercised conditionally as the Moonsiff had 
provided ; nor is it one to be annulled by the 
introduction of any such new feature as the 
tenancy of the house by a stranger. 

The Judge’s decision is set aside, and he 
will re-try the case with reference to our 
remarks, confining himself to the real con- 
tention between the plaintiff and the defend- 
ant, the former of whom asserts the right as 
appertaining to his property, and the latter 
eutirely repudiates it. 


r 


The 18th December 1866. 


Present: 


The Hon'ble C. B. Trevor and W. S. Seton- 
Karr, Judges, 


Butwara. 


Case No. 1920 of 1866. 

Special Appeal from a decision passed by the 
Principal Sudder Ameen of Sarun, dated 
the 27th June 1866, reversing a decision 
passed by the Sudder Ameen of that Dis- 
trict, dated the 29th June 1865. 


Huro Pershad Roy and others (Plaintiffs) 
Appellants, 
VETSUS 


Mohunt Ram Churn Sing and others (Defend- 
ants) Respondents. 


Baboo Kishen Succa Mookerjee.for 
Appellants. 


Baboos Debendro, Narain Bose and Kalee 
Kishen Sein for Respondents. 


The dispossession of a party from land assigned to 
him under an illegal Butwara, though a wrongful act, is 
no ground for a suit for restoration to the old stute of 

ethiugs as they existed before the Butwara was made. 


Trevor, J.-PLAINTIFF in this case sues for 
possession of a certain share—4 ans. 7 gds. 


$ 


ef 
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1 cowree share of the village of Bhoolwara, 
and for confirmation of his possession over 
4 ans 7 gds. of two other villages Bhugwan- 
pore and Dheerajpore. It appears that 
plaintiff was the mortgagee of certain rights 
of one*Asudoollah in certain villages, and the 
defendants the mortgngees of the rights of 
Imam Buksh.and Khoda Buksh in the same, 
Plaintiff foreclosed and got possession of 
his mortgage as owner. ‘The defendants 
remained in possession of their mortgaged 
property as mortgagees, and whilst mort- 
gagees, the plaintiff and they petitioned for d 
butwarah of the villages which was made in 
due legal form. By this butwarah tò plaint- 
iff were assigned the 16 annas of Bhugwan- 
pore and Dhecrajpore, and he gave up rights to 
Bhoolwara. To the defendants was assigned, 
as representing their rights, the village of 
e Bhoolwara. Subsequently, the heir of Imam 
. Baksh and Khoda Buksh, Buksish Hossein, 
sued to redeem the mortgage, and obtained a 
decree against his mortgagee. The plaintiff 
was made a pro forma defendant. In exe- 
cution he dispossessed the plaintiff of a por- 
tion of the two villages of Bhugwanpore and 
Deerajpore, and plaintiff now sues to have 
things in reality restored to the state in 
which they were before the butwarah. 


Without noticing the particular ground 
taken in special appeal, we may say that 
this suit, in its present form, is untenable, 
In the case between Buksish Hossein and his 
mortgagees, he was only entitled to posses- 
sion of the property in their possession, and 
the butwarah between them and the plaintiff 
appears to have been made in good faith ; 
but whether rightly or wrongly made, 
having been sanctioned, Buksish Hossein 
could only get possession of the property in 
their possession under the butwarah; he 
is of course at liberty to take any steps, 
which the law allows him, to set aside the 
butwarah ; but, until those have been taken, he 
is bound by it. This being the case, his dis- 
possession of plaintiff of land assigned to 
him under the butwarah was a wrongful act ; 
and plaintiff should take steps, if he can do 
so now, to set it aside, and to obtain possession 
of the property awarded to him under the 
butwarah. His present suit to fall back on an 
óld state of things, in consequence of the il- 
legal act of Hossein Buksh, is not main- 
tainable, 


We, therefore, though for different. reasons, 
affirm the decision of the Principal Sudder 
Ameen dismissing plaintiff’s suit, and digmiss 
this special appeal ‘with costs, 


- 


The (ëch December 1866. 
. Present: 


The Donilde L. S. Jackson and Shum- 
bhoonath Pundit, Judges. 


Sale Law (Act XI of 1859)—Lease of 
a single co-sharer. 


‘Case No. .1859 of 1866. g 


Special Appeal from a decision passed hy 
Mr. A. Pigou, Judge of Hooghly, dated 
the 19th April 1866, reversing a decision 
passed hy Moulvie Nazirooddeen Ma- 
homed, Principal Sudder Ameen of that 
District, dated the 28th November 1864. 


Monohur Mookerjee (Plaintiff) Appellant, 
VETSUS 


Mookerjee and another (Defend- 
ants) Respondents. 


Mr. R..T. Allan and Baboo Bama Churn 
Banerjee for Appellan?. 


Baboos Mohendro Lat Shome and Pearee 
Mohun Mookerjee for Respondents. 

An auction-purchaser under Act XI of 1859 has no 
right to question the act of a single co-sharer in respect 
of a le&se granted bye him of land «separately enjoyed 
by him under an arrangement made by the several 
co-parceners by which such a lease by one of them was 
to be looked upon as the act of all, 

Jackson, J.— Wes are of opinion that, after 
thé full enquiry which has been conducted 
by the Judge and the explicit finding at 
which hé has arrived upon the several points 
referred to him by the order of this Court 
when it remanded the cause for a new trial, 
there remains nothing which would justify 
the Court interfering in the decision of the 
Court below, or which would support the 
special appeal. 

The Judge has most distinetly found on 
all the evidence before him, and after appa- 
rently a careful investigation, that this lease 
was granted by Joy Kisher»Mookerjee bona 
fide under the circumstances alleged, and 
with the intention of immediately passing 
a substantial interest to his son. With that 
finding it is impossible for us to interfere in 
special appeal. o 

Mr. Allan has urged upon us that the 
case of the defendant is that valuable consi- 
deration passed on this occasion between the 
father and son. Butit has not been proved 
that such consideration did pass ; and if the 
case of the defendant fails in this particulare 
the transaction ought not to be sustained, 
But it appears to us that the passing of con- 
sideration-money was wholly immatertal, 
and, in point of fact, it was not a matter 


Joy Kishen 


| referred to the Judge below on remand. 
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Then Mr. Allan also contended that this 
deed, if good, was valid only to the extent 
of the fractional interest which Joy Kishen 
Mookerjee Leld in this 13-annas shate. But 
it ‘appears to us`that, under the arrangement 
made by the co-parceners for their enjoy- 
ment of this estate, the lease granted by 
each of tle co-parceners in respect of the 
lands situated within the portion which he 
separately enjoyed must be looked upon as 
to that extent the act of the whole of the 
co-pareeners. Consequently, no auction-pur- 
chaser, coming in under Act XI of 1859, has 
any title to question the act of a single 
co-sharer in respect of such lease. 

We, therefore, think that this appeal must 
be dismissed, and the decision of the Lower 
Appellate Court affirmed with costs, 


The 18th December 1866. 


Present: 


- The Honb’le L. S Jackson and Shumbhoo- 
nath Pundit, EES 


Review (of predecéssor’ s judgment). 
Case No. 1825 of 1866. 


Special Appeal froma decision passed by 
Moulvie Syud Abdoolla Khan, Principal 
Sudder Ameen of Chittagong, dgted the 
28th April 1866, affirming a decision 
passed by Moonshee Shohoor Ali, Moon- 
siff of that District, pee the 6th Sep- 
tember 1864. 


Aman Ali Chowdhry (Plaintiff) Appellant, 
versus 


Kasim Ali and others Ge 
Respondents. 


Baboo Nursing Chunder Mitter for 
; Appellant. 


~ Baboo Mutty Lal Bookerjee for 
Respondents. 


The law makes ne distinction between the power of 
a Judge who originally heard a case and s@bsequently 
has an application for review before him, and the power 
of a Judge snbsequently succeeding to the same office 
who has such an application before him and is not 
barred: by the circumstances stated in Section 379 Act 
VIII of 1859 from considering that application. 


« “Jackson, J. ( Shumbhoonath Pundit, J., 
GE —In this case two grounds of 
special appeal are Stated in the application. 


The first, however, is a point of law. 
It is this that the Principal Sudder Ameen 
has committed an error iu law “in admitting 
a review of his predecessor’s judgment 2p- 
parently” on no ground, and afterwards in 
reversing it.” The vakeel for the special 
appellant contended that it was not legally 
competent to a Principal Sudder Ameen to 
review the decision of his predecessor upon 
evidence and to come to a different concln- 
sion from that to which his predecessor had 
come ; and in support of his contention, he 
refers us to a case in the 2nd Weekly 
Reporjer, page 174, in which Mr. Justice 
Stew serves :—‘ The law of review never 
“intended that a Principal Sudder Ameen 
should hear an appeal against the judg- 
ment of his predecessor in the same office ; 
and it seems to me that any officer who 
allows a review and decides a matter of 
fact upon the same identical evidence as 
that on which his predecessor decides the 
case, wholly misapprebends the law of 
review ; and that it is not a proper ground 
within the meaning of the law for the 
admission of the review, nor a proper 
ground to decide upon, that the evidence 
as laid before the predecessor, and which 
inclined him to decide one way, leads his 
successor to an exacily contrary conclu- 
sion. Wherea Judge has so misappre- 
hended the intent of the law, and has 
constituted himself an appellate authority 
over his predecessor, I should hold that 
to be a valid ground of appeal; and I 
should not hesitate to set aside such an 
unwarrantable judgment.” 

These are the observations of one of the 
learned Judges who heard that case; but I 
do not find anything to the same effect in 
the judgment of the other Judge who sat 
on that occasion, Mr. Justice Elphinstone 
Jackson. That learned Judge proceeds en- 
tirely on the ground that the Principal Sud- 
der Ameen, having admitted a review of 
judgment in that case, lad misconstrued a 
particular document which was material in 
the case, and upon that he based a decision 
which the Court considered to be erroneous. 


T cannot find that the law makes any 
distinction between the power of the Judge 
who originally beard the case and subse- 
quently has ‘an &pplication for review be- 
fore him, and the power of a Judge subse- 
quently succeeding to the same office who 
has such an application before him (not 


Thre second of these is purely a question ofs"being barred by the circumstances stated 
fact and has not been brought before us in |in Section 379 of the Civil Procedure Code 


argument, 


from oansidering that application). 
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It appears fo me that any circumstance 


, which would justify the Judge who passed | 


the decision in reviewing it upon application 
of the party aggrieved, will also justify a 
succeeding Judge in the same office. It is 
not coftended that the circumstances of 
this case were such as would have made it 
unlawful or irregular in the original Prin- 
cipal Sudder Ameen to review his judgment ; 
and it appears to me, therefore, that it can- 
not be contended that any law or any usage 
bars the succeeding Principal Sudder Ameen 
from reviewing the case. If the vakeel -for 
the special appellant im this case had been able 
to show us any decision of a division Bunch 
of this Court, in which it had been held that 
a Principal Sudder Ameen succeeding to 
the office of his predecessor was debarred in 
the mode contended in the present ense, 
I -should have felt obliged to refer the case 
for the decision of a Full Bench; but I do 
not find any decision of the kind reported, 

It appears to. me, therefore, that this 
ground ia entirely untenable; and, as there 
is no other ground of special appeal, the 
decision of the Court below must be affirm- 
ed with costs, 


The 18th December 1866. 


Present: 
The Hon’ble H.’V. Bayley and F. A. Glover, 
Judges. 
Survey Award (what constitutes 


a)—Suit for confirmation of pos- 
session. 


: Case No. 1933 of 1866. 

Special Appeal from a decision passed by 
the Principal Sudder Ameen of Furreed- 
pore, in Dacca, dated the 4th May 1866, 
affirming a decision passed,by the Moon- 
siff of that District, dated the 27th No- 
vember 1865. 

Nubo Kishen Roy and others (Plaintiffs) 

Appellants, 
versus 
Gobind Chunder Séin and others 
(Defendants) Lespondents. 
Baboo Umbika Churn Banerjee for 
Appellantd. 
Baboos Nil Monee Sein and Mohesh Chunder 
Chowdhry for Respondents. 





A plaintiff suing for confirmation of possession must 
first prove that he is in actual bond fide possession 
of the land over which he wishes to have his title 
confirmed. 

Glovet, J—TIs was a suit to sat aside a 
survey award by which certain land alleged 
to appertain to plaintiff’s zemindaree of Char 
Deah had been demarcated as belonging to 
the defendant’s talook. The plaintiff sued 
for confirmation of possession only, denying 
that he had ever been actually dispossessed. 

The Moonsiff found that there had been no 
survey award between the parties, and that, 
therefore, the prelimivary objection of special 
limitation under Act XIII of 1848 did not 
apply. He held further that the defendants 
had proved both title and possession. 

The Principal Sudder Ameen on appeal 
raised two issues of limitation ; the special 
one of three years applicrblest® survey awards, 
and the general one of twelve years; and 
found (1) that there hdd been an award 
which, uot having been appealed against 
within three years, was final; (2) that, besides 
this, te plaintiff had been out of possession - 
for very many years, and was barred by the 
general Law of Limitation; and (8) that. 
there was no relfable proof that the plaintiff 
had had possession at all, whilst the eet. 
dence showed the Udefandayts to have both 
right and possession. 

It is urged in special appeal— 

(1). That the special Law of Limitation 
does not‘apply. 


(2). That-the Principal Sudder Ameen 
was not justified in deciding the issue of 
general limitation, inasmuch as it had not 
been raised in the Court below,—and 


(3). That the evidence in favor of special 
appellant was legally sufficient and proved 
his case, . 


With regard to the frst objection, there 
can be no doubt, we think, that the Prin- 
cipal Sudder Ameen was wrong. It has 
been frequently ruled by this Court that, to 
constitute a survey award, there must be a 
decision on a bom: fide contention between 
the parties, after a proper investigation into 
the poings at issue between fhem. Now, in 
this case, there appears to have beeu no such 
enquiry. When the land was mapped as ap- 
pertaining to the special respondent’s talook, 
the special appellant protested by petition ; 
but the only notice taken by the survey. 
authorities was to send this petition for re- 
port to the officers who’ had effected the 


To consti'ute a survey award, thera must bea deci-»! measurement, and on their reporting unfavor- 


sion on a bond fide contention between the parties after 
a proper investigation into the points at issue bogween 


them. sa 


ably, to refuse any further enquiry. This 
was manifestly no “award,” - and the special 


B 
a 


. a vendor by persons who have emitted to 
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appellant could not be bourd to contest it 
within three years. 

Tt will be unnecessary for us to go into 
the second ground of objection, betause we 
find on going over the papers of the case 
that the Principal Sudder Ameen has found, 
as a fact on evideùce, that the special appel- 
lant is not, and has not been for many years, in 
possession of the land he claims under an 
allegation of possession, and a prayer for 
confirmation of it, 

Tt bas been ruled by many decisions of the 
High Court that a plaintiff, suing for con- 
firmation of possession, must, as a first step, 
prove that he is in actual bond fide posses- 
gion of the land over which he wishes to 
have his title confirmed; and, as the Lower 
Appellate Court has found, as a fact, that the 
special appellan# kas no such possession, we 
dismiss the appeal with costs. ` 


The 18th December 1866. . 
Present: 


e The Hon’ble L. S. Jackson and Shumphoo- 


nath Pundit, Judges. 
Sale of Putnee—Notice. 
Case No. 1814 of 1866. 


Special Appeal from a decision passed by 
Mr. G. G. Morris, Officiating Additional 
Judge of Jessore, dated the 25th April 
1866, affirming a decision passed by 
Pundit Tarakant Bidyasagur, Princi- 
pal Sudder Ameen of that District, dated 
the 31st July 1865. 


Omul Chunder Chaklaynavis (Defendant) 
Appellant, 


S versus 


Dobeeooddeen and others (Plaintiffs) and 
others (Defendants) Respondents. 


Baboo Romesh Chunder Ahtier 
for Appellant. 


Baboos Gréeja Sunkur Mozoomdar’ and 
' Kishen Kishore Ghose for Respondents. 


Pleas set up in £@rmer suits for rent brought against 
otect their 
interests by having their names inserted in the putnee 
pottah, do not constitute notice of theire title to an inno- 
cent purchaser for valuable consideration. 


Jackson, J.—Iv appears to me that in this 


age the decision ‘of the Lower Appellate 


Court ought to be reversed. The defendant 
appears to me te be clearly iv the posifion 
of, ap innocent purchaser for valuable con- 
siderntion without any notice of the title of 
the plaintiffs. Itis idle io say that pleas 


set up in suits for rent antecedent to this 
purchase, will avail the plaintiffs as coustitut- 
ing notice to the purchaser. Those suits 
were brought against the defendant’s vendor 
alone, and, as far as we see, decreed against 
him alone, and we also find him® alone 
dealing with this very putnee by way of 
mortgage. The plaintiffs, if they had any 
real interest in this property, were bound to 
protect it by having their names inserted in 
the putnee pottah, or otherwise in such a 
manner that an Innocent purchaser should 
not be deceived. 

It geems to me, therefore, that the decision 
must Eé set aside with costs. e 

Shumbhoonath Pundit, J—I agree. The 
parties have themselves to blame in allowing 
the property to be mortgaged on one occa- 
sion only by Hubeeboollah in hisown name, 
without any mention of their interest or 
names, Had they joined in that transaction, 
they could have procured their names sub- 
sequently registered in the zemindar’s sheris- 
tah, because the zemindar, on several occa- 
sions, had sued only Hybutoollah ; and they 
could moreover have taken other precautiong 
to protect their interests. They cannot be 
allowed to deal with their property so as to 
mislead an innocent purchaser, and then to 
turn round agajnst him and plead their own 
omissions and negligence. 





The 18th December 1866, 
Present: 
The Hon’ble C. B. Trevor and W. S. Seton 
Karr, Judges. 


Limitation—Suit to enforce lien on 
debtor’s property.: 


Cases Nos, 180, 192, 205, and 227 of 1866. 


Regular Apyptals from a decision.passed by 
the Judge of Shahabad, dated the 2nd 
April 1866. , 

Seetul Singh and others (Defendants) 
Appellants, 
, VETSUS 


Baboo Sooruj Buksh Soch (Plaintiff) 
Respondent. . 
Alr, C. Gregory gnd Baboo Mohesh Chunder 
Chowdhry for Appellants. 
Baboos Dwarkanath Mitter, Onookoot 


Chunder Mookerjee, and Sreenath Doss 
for Respondent. 


Ifg party has a lien on certain property as security 
for a loan, it is incumbent upon him to obtain a decree 
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both for the money and for the realization of it by the 
e Sale of the property, within 6 years from the date 
* on which the mqney became due under a registered 
bond, 


Tresor, J.—PrLAINTIEF in this case sues 
defendant No 1, Reet Bhunjun Singh, to en- 
force his lien upon two properties, Mouzahs 
Teek Pokhur and Baghee, under a bond 
dated 21st October 1858, and he sues the 
other defendants, inasmuch as they are 
present possessors of the properties over 
which he holds the lien. Plaintiff allegease 
that the defendant No 1, Reot Bhunjun 
Siugh, borrowed from him 18,000 eépges, 
and. éxeouted a bond for the same, in which 
he pledged two properties, Teek Pokhur and 
Bughee, as security for the re-payment of 
the loan; that the sum lent was re-payable~ 
one year after the execution of the bond, 
wiz, on the 21st October 1859 ; that he, plaint- 
iff, sued and obtained a simple money de- 
cree on the 14th February 1860; that, in 
execution of this decree, Teek Pokhur was 
advertised for sale, when defendants Nos. 2, 3, 
and 4, Kazee Zohoor Abun, Byjnath Sahoo, 
and Sookhanund, the purchasers of Mehal 
Ultear, Pergunoah Bajpore, intervened, stat- 
ing that the ‘above village ‘was included 
within the property purchased by them ; and. 
that the Court on this rejected his applica- 
tion for sale on the ground that the decree 
said nothing regarding the sale of the pro- 
perty; that subsequently the villages 
pledged to him were sold in execution of 
different decrees to various parties ; but, as 
his lien is prior in point of time to these 
transactions, they all took place subject to 
his lien. He, therefore, sues to have the 
same declared, and the properties sold to 
realize the debt due to him. 


The defendants, in their several answers 
plead that plaintiff’s suit is urftenable, either 
on the ground of limitation or on other le- 
gal grounds, and assert that their different 
titles are good and indefeasible. 


The Judge, in his judgment, remarks that 
the case turns upon a point of law, there 
being no dispute about the facts. Defend- 
ants’s contention is— 7 l 


I. That the suit is barred under Sections 
2 and 7 of Act VIII of 1859. 


LL That ‘the plaintiff, by proceeding 
against the property of a judgment-debtor, 
other than that pledged in his boud, has 
ee up his lien on the property pledged + 
an 
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III. That one of the villages pledged 
having been sold at the instance of plaintiff 
in an execution case, he cannot sue that it 
may be re-sold. 


The plaintiff urges that his bond is of a 
prior date, that the titles of the defendauts 
are of a subsequent date, and that, conse- 
quently, hig lien over-rides their rights, 


On the two first issues of law raised by 
the defendants, the Judge found in plaintiff's 
favor, remarking that the plea that the action 
cannot be sustained is not good in law; that 
the Full Bench Ruling, 14th December 1864, 
reported in Volume i, Weekly Reporter, page 
315, has determined that, when a person to 
whom property Io pledged for a debt, has 
obtained a simple money decree against his 
debtor,-he is not entitled efo execute his 
decree against the property in the hands of a 
subsequent purchaser, but" may enforce his 
lien by separate action against the party in 
possession of the property pledged to him.” 


On the substantial issue in the case, the 
Judge found that the plaintiff was clearly 
entitléd to a decree on the ground that hrs" 
lien on the properties was anterior to the 
titles acquired by the different defendants; 
that, consequently, it over-rides the right 
of the defendants. He, therefore, gave 
plaintiff a decree with costs against all the 
defendangs, declaring the properties liable to 
sale in execution of his decree. 


From this decree, four appeals have now 
been preferred to this Court by all the de- 
fendants, except the debtor, Reet Bhunjun, 
and it has simply been contended before us 
by the appellants, that though, doubtless as 
ruled by the Judge, the plaintiff was com- 
petent to sue to enforce his liên on the pro- 
perties pledged te him as collateral security 
for the debt due by Reet eBhunjun Singh, 
notwithstanding his previous suit, simply for 
the money lent by him, still, under the pre- 
cedents of this Court, the plaintiff was bound 
to bring his seco action within six years 
from ‘the accruing of his cause of action, 
viz. 2ist October 1859; that the present 
suit, however, was instituted on the 12th 
March 1866, more than six years after his 
cause of action; that consequently he is 
out of Court under the Statute of Limitation. 
On the part of the plaintiff, it was urged thft,» 
if the limitation in a suit like the present be 
six years, then the plaintifs within time, his 

ecause of action having accrued, not on the 
date on whigh the debt became ‘payable, but 
when his claim to have the property sold 
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was rejected by the Court below; that, 
- however, six years is not tha proper term for 
the limitation of a guit like the present ; that 
the present suit is one for the recovery of 
Rn interest in land, or for the declaration 
of an interest in the property of the 
debtor to the amount of the debt due; 
that, under Clause 12 Section l Act 
XIV of 1859, the period of 12 years is 
allowed from the time the cause of action 
arose for bringing it; that, consequently, 
plaintiff is fully within time, and the 
decision of the Lower Court should be 
affirmed, l 
The first point which’ we bave to deter- 
mine in this case is whether limitation 
applies or not. This point was raised, we 
observe, by one of the defendants below, 
but seems te hive been overlooked by the 
Lower Court. We think that the conten 
tions of the platatiff, respondent, are not 
tenable. There ean be no question that, if 
a*person holds a bond for money lent, payable 
at a certain period, with a lien on “certain 
property as collateral security for the money 
e lent, that deed in its entirety forms one 
aud only one transaction, and on the failure 
of the borrower to pay the sum borrowed, the 
cause of action accrues tg the lender, and he 
must, within the period allowed by law, sue 
not only for his money but for the realize- 
tion of it by the sale of the property pledged 
to him. On this point we agreé@ entirely 
with thé priuciple laid down by a Divi- 
sion Bench of this Court * to the effect that, 
if a party has a 
‘lien on certain pro- 
perty as security 
for a loan, it is 
incumbent 
him to obtain both 
a decree for the 
e money and for the 
realization of it by the sale of the property 
pledged within three years from the date on 
which the money became due under an 
‘unregistered bond ; and ifehe does not obtain 
both within that time, he is out of Court 
under the Stat&te of Limitations.e In this 
case we have a registered bond, and the 
period of limitation is six years ; but, in all 
other particulars, the precedent applies, and, 
ns before observed, it has our concurrence. 
«Gn this view, as plaintiff's case is admittedly 
brought after six years from the date 
on which the debt became payable, and the 
lien became enforceable, he is out of Court. a 
But it has been contended before us that 
a suit like the present to enforce a lien on cer- 


* Poreshnath Mitter, Plaint- 
iff, Appellant, 


versus 

Shaikh Bundah Ali and 
others, Defendants, Respond- 
ents, page 163, Civil Rul- 
ings, Volame 6, Weekly Re- 
porter. j 
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‘tain property pledged as security for a debt, 


isa suit for the recovery of an interest in « 
immoveahle property to which no other pro- 
vision of Act XIV of 1859 applies; that, gon- , 
sequently, the period of limitation in jt is 12 
years from the time at which the cause A action 
arose under Clause 12 Section 1 of the Act just 
cited. But we cannot assent to this’ conten- 
tion, and think that, having regard both to the 
wording of the law itself, and to reason it is 
uot tenable. Jn a transaction like the pre- 
seat, the collateral security, the lien on the 
debtor’s property, is in no sense au interest 
for the recovery of which.a plaintiff can 
sud. °The words of the law refers, ié ap- 
pears to us, to an interest residing of right iu 
thea party suing for which be may sue. In 


a suit like that before us, he has simply a 


lien on the property for the amount of his 
debt ; but he has no interest of right in the * 
property, and in this view, the Section of 
tha law cited does not apply. But, again, 
the security is a mere incident to the 
bond. The debt acknowledged in the 
deed signed by the debtor and to be pay- 
able at a certain time is the principal, 
and the collateral security an incidout 
in the transaction ; 1t follows on legal princi- 
ple that the latter must follow the former, 
‘and not the reverse; in other words, the inci- 
dent must be sued for within the same time 
with the principal, or the collateral security 
be declared enforceable against property 
pledged withinthe same time that the debt 
can be declared due by a Court of Justice. 
Moreover, looking to the argument drawa 
from inconvenience, the interpretation at- 
tempted to be set upon Clause 12 Section ‘1 
of Act XIV of 1859 ts inadmissible, for, if 
it were allowed, a suit for a debt due would 
have to be instituted within six years from 
the date on Which the cause of action arose ; 
whereas, for the enforcemeut of the security 
for that debt, twelve years would be the 
period within which a suit might be brought - 
in the Civil Court, a result so inconvenient, 
not to say absurd, as at once to shut out 
an interpretation which leads to it. 


e For the above. reasons, then, we are 
clearly of opinon that the plaintiff is out of 
Court under the Statute of Limitation, more 
than 6 years having elapsed since the time 
at which his cause of action arose up to the 
date of the institution of the present suit. 


We, therefore, decree the appeals of the 
defendants, and dismiss the plaintifi’s suit 
agaigist them, with costs, thus reversing the 


'orders,of the Court below in his favor. 
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The 18th December °l 866. 


` 
ae 


Present: 
The Hoi "he H. V. Bayley and Shumbhoo- ? 
= -nath Pundit, Judges. -« . 


Putnee Sale (Reversal of). 
Case No. 1902 of 1866, 


Special Appeal from a decision passed by 
the Principal Sudder Ameen of Chitta- 
yong, dated the 15th April 1866, reversing 
a decision passed by the Moonsiff of that 
District, dated the 7th September 1865. - , 


Shaikh Abdoollah (Defendant) Appellant, 


Versus WI Lë 


doned Ali and others (Plaintiffs) and others 
- (Defendants) Respondents. 
Baboos Nil Madhub Bose and Roopnath 
Banerjee for Appellant. 
` Moulvie Syud Murhumut Hossein for 
" Respondents. 


_ The decrees of a Court, reversing a putnee sale on the 

ground of non-service of due legal notice, should, make 
allusion tothe return of the purchase-money, and also 
decide whether the purchaser is entitled to obtain further 


damages and costs from tho zemindar who had caused 


the sale, 

Shumbhoonath Pundit, J.—Taz nied of the 
special appellant, that the putneedar, defend- 
ant (present here as respondent), had, rio 
right to sue for the reversal of the sale, be- 
cause he failed to prove his allegation that he 
had before the sale paid his rents to the 
zemindar, is not, in our opinion, valid. 

The putnee sale in which the special appel- 
lant purchasedis set aside by the Lower Appel- 
late Court, on Proof of its being held without 
due service of the notice required -by law. 
Thus, as regards the putneedar, the appeal of 
the special appellant is dismissed with costs. 

The special appellant, however, complains 
that the Lower Appellate Courtewhen passing 
judgment. in reversal of the sale, should have, 
as required by Clause 1 Section 14 Regulation 
VIII of 1819, taken caré to, provide for com- 
pensating him, and should have taken into 
consideration whether the special appellant 
was entitled to obtain further damages and 
costs against the zemindar who had caused 
the sale, SE 

As we find that the decree passed in this 
case makes no allusion to the return of, the 
purchase-money of the special appellant, ‘and 
as it does not decide whether the special 
appellant is entitled to obtain any, and if any, 
what damages from the zemindar, and as the 
Lower Appellate Court gives no reasons fore, 


special appellant his costs against the zemin- 
dar, we remand-the case to the Lower Appel- 
late Court that it may take these matters into 
its consideration, and pass such a decision 
regarding .them’ as it may think just and 
proper; 





. The 19th December 1866. 
Present: | 
H. V. Bayley and F. A. 

Glover, Judges. 


Limitation — Fraudulent deed of 
sale—Minor. 


- Case No. 214 of 1866, 


Special Appeal from a degision passed by 
the Principal Sudder “Ameen of West 
Burdwan, dated the 18th June 1866, 
reversing a decision passed by’ the 
Moonstff of that District, dated the 20th 
January 1866. 


Kalyan | Churn Mookerjee (Defendant) Ap- 
pellant, 5 


The Hon’ble 


; VET SUS 
Bipro Churn Purail (Plaintiff) Beenie: 


Baboos Issur Chunder Chicherbutty and 
Umurnath Bose for Appellant, 


Baboo Onookool Chunder* Mookerjee for 
S ‘Respondent. 


Where a deed of sale is found tobe a forgery oxeauted 
in fraud of a person during his minority, the date 
from which to compute his knowledge of the fraud 
practised on him, in the absence of proof that he had 
before majority-the knowledge required by Section 10 
Act XIV of 1859, is the date on wich he attaincit . 
majority. 

Glover, J.—Tu1s was'a suit to tecover 
possession of certain landa on the allegation ' 
that defendant had, during plaintiff’s mi- 
nority, forged a deed of sple purporting to 
have been executed by the plaintiff's father, 
and so had taken and _ retained fraudulent 
possession of his ancestral property, 

The answer was thatthe deed of sale 
executed in 1259 B. S., by the plaintiff's 
father to defendant was genfine, and that 
in any case the plaintiff had been out of 
possession for more than 12 years, and was 
barred by limitation under Section 11 of Act 
XIV of 1859. 

The Court’ of first instance dismissed ma. 
suit, bath on the issue of limitation and on 
the merits, s 

But the Principal - ' Sudder EE On 


suddling the special appellant with the putnee- "appeal decreed the claim on the ground that 
dur’s costs of this suit, or for refusing” the | the kobalah ° was a- forger y3 aud ‘that, ag 


a 
a 
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the plaintiff brought his suit within 12 years 
of his attaining to a knowledge of the fraud 
practised against him, he was not barred 
by Act XIV of 1859. - : 

It is now argued in special appeal before 
us that, as no sufficiently distinct allegation 
of fraudis made by the plaintiff, and no 
precise date fixed on which the fraud was 
discovered, the Principal Sudder Ameen was 
wrong in arbitrarily fixing such date and 
taking the case out of the purview of Section 
1l of Act XIV of 1859, under which it 
properly came. 

Further, special appellant contends 
that, admitting himself to he bound by the 
Lower Appellate Court’s finding of fact that 
the kobalah is a forgery, itis clear that the 
special respondent knew of the fraud so far 
back as 1260 Be S.; and that, as the cause 
of action accrued whilst he was under a 
legal disability, hẹ would be, under Section 
11 of the Act, entitled to three years’ grace 
only after the date of his. majority ; and that, 
as this suit was brought at least s month 
-beyond that time, plaintiff must be barred. 

This argument, we observe, would have 
weight if we had to look on}y to the terms of 
Section 11; but that Section applies only 
to cases where a suitor bas known all along 
of his rights, but has neglected to pursue 
them, either through a legally appointed 
guardian during his minority, or in his own 
person, within three years of his ettaining 
majority. The case is distinct, however, 
where fraud is established. Then Section 
10 applies and not Section 11 ; aud, as the 
Principal Sudder Ameen has held the kobalah 
to be a forgery executed in fraud of the 
special respondent during the time of his 
minority, the only point for consideration is 
the date from which to compute the special 
respondent’s knowledge of the fraud practised 
-on him. a 


It is urged by the speciel, appellant that 
the special respondents recitals in his 
plaint show him to have had the requisite 
knowledge so far back as tlfe year 1261 B. S.; 
but we see no reason for supposing this 
to be the case. The document ine question 
merely sets forth the oceurrences that took 
place during his minority (which he might 
very naturally have become acquainted with 
long afterwards), and the part taken by his 
se other (who died whilst special respondent 
was still under age) to counteract the 
machinations of the special appellant. 
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respondent being a minor at the time and 
with no guardian-living, the legal presump- 
tion is, as it ought to be in such cases in 
his favor, that he was ignorant of what was 
going on, and did not acquire the necessary 
information until he arrived at majority in 
the year 1268 B. S. But even, if the onus 
of showing when he obtained the requisite 
knowledge be thrown heavily on the special 
respondent, it is impossible to date it 
further back than his mother’s protest in 
1261 B. S., when the special respondent 
was aboy of some 7 or 8 years of age, aod 
even gccording to that calculation, this suit 
brodgiff in 1865 is still within 12 years,,and 
consequently in time. l ! 

We, therefore, dismiss this special appeal 
with costs. 


The 19th December 1866. 
Present: 


The Hon’ble H. V. Bayley and Shumbhoo- 
nath Pundit, Judges. 


Jurisdiction — Specific performance 
R of contract. 


Case No. 1966 of 1866. 


Special Appeal from a decision passed by 
the Judge of Sylhet, dated the \7th May 
1866, reversing a decision passed by the 
Principal Sudder Ameen of that District, 
dated the 24th January 1866. 


Nilkanth Surmah and others (Plaintiffs) 
° Appellants, — 


. «versus 


Bishen Bashee and others (Defendante) 
Respondents. 


Baboo Grish Chunder Ghose. for Appel- 


. lants. 


Baboo Nil Medhub Bose for Respondents, 


A suit (valued at 500 rupees) for specific performance 
of a contract is nót cognizable by a Small Cause Court. 
Consequently a special appeal will lie in such a case, 

Shumboonath Pundit, J—Tue respond- 
ent contends preliminarily. that, as the suit 
is valued only at 500 rupees, there cannot 
be, under Section 27 of Act XXIII of 1861, 
any special appeal to this Court ; but, as this 
case is for a specific performance of a,con- 
tract, it is clear it is not a suit which, under 
Section 6 of Act XI of 1865, could be tried’ 


“by a Small Cause Court, we overrule this 


objection. 


There is no proof that he had befored* ‘The Lower Appellate Court, without trying 
majority the knowledge required by Section | the genuineness of the contract upon which 
10; and this being wanting, and special | specialappellant has sued, and which defend- 


JY 
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ant denied, decreed the appéul of the defend- 
wants, respondents, .on the ground that the 
“latter were not bound to perform work 
according to a contract which, in the opinton 
of the Lower Appellate Court, was db initio 
illegal, fs it bonnd not only those who had 
signed the deed, but also their heirs and also 
others who were no parties to it, l 

We do not see that. becanse special appel- 
lant has no right to enforce the contract 
against those who are not actually parties to 
it, therefore the special appellant cannot 
enforce the same against those who executed 
it, received money as consideration, and 
worked under the provisions of the deed dor 
three years on receipt of proper wages. 

The Lower Appelinte Court remarks that 
the special appellant has a right to send for 
the defendants, but does not bind him to find 
work for them. If-a case arises in which 


. this question is to be tried; it is clear that 


Courts will not refuse to decide in favor of 
the defendants that they are entitled to ob- 
fain proper wages when they may be sent 
for and no work be provided for them. 

As the Lower Appellate Court has not tried 
the case in the proper light, we remand the 
case to it to re-try it, that is, to try whether 
the deed was ever executed, and whether the 
consideration was received by the defend- 
ants; and if so, to decree that they are 
liuble to complete the contract, or to release 
themselves from all liqbility under it by re- 
turning the bonus received by them, or any 
portion of it which may not have been duly 
credited to them towards payment of their 
former wages, if any such deduction was 
made with interest at 12 per cent. from the 
date that the defendant refused to work. 

We, sccordingly, remand the case to be 
re-tried with reference to the above remarks. 


The 19th December 1866. 
Present: . 


The Hon’ble G. Loch and A. G. Macpher- 
son, Judges, 


Sale by Hindoo Widow—Evidence 
of necessity. ; 


Case No. 1691 of 1865. 


* Special Appeal froma decision passed by 


the Judge of Hooghly, dated the 20th 
March 1866, modifying a decision passed 
by the Second Principal Sudder Ameen 
of that District, dated the 25th Jung 86+. 


Nund Coomar Mundal and others 
(Defendants) Appellants, 


s VETSUS 


Gayetra Dossee and others (Plaintiffs) and. 


others (Defendants) Respondents. 


Baboo Bama Ohurn Banerjee for 
Appellants. 


Baboos Romanath Bose and Mohendro Lal 
` Shome for Respondents. 


In the case of an alienation by a Hindoo widow, the 
mere fact that a sale istahkar is proved to have been 
issued about the time of the transfer, is not evidence 
of necessity, 

Macpherson, J.—In this case the Lower 
Court finds as a fact that no necessity for 
the alienation by the widow is proved, and 
also finds as a fact that the appellants (or 
those through whom they elajm) never made 
any enquiry. The mere fact that a sale ista- 
har is proved to have been issted about the 
time ot the transfer, is no sort əf evidence 
of any “necessity.” In the absence of any 
necessity, and of any enquiry or care on the 
part of those who dealt with the widow, 
they cannot benefit by the rule as laid down 
in Hvnooman Pesshad Pandey’s case. 

The appeal is dismissed with costs. 





The 19th December 1866, 
ge Present: 


The Hon’ble H. V. Bayley and Shumbhoo- 
nath Pundit, Judges. 


False deed—Appeal. 
Case No. 1971 of 1866, 


Special Appeal from a decision possed by 
the Additional Principal Sudder Ameen 
of Chittagong, dated the \7th April 1866, 
reversing a decision passed by the Moon- 
siff of that District, dated the 9th March 
1865. 


Sufur Ali Sowdagur (Plaintiff) Appellant, 
versus 


Buégeeroolla Sowdagur (Defendant) 
Respondent. 


Baboo Nursing Chunder Mitter for 
i Appellant, 
Baboos Nil Madhub Bose and Roopristle 
: Banerjee for Respondent. 


Where, on the appeal of one of several judgment- 
debtors, the bond on which the plaintiff sued is faund 
to be false and not binding at all, all the other parties 
to the bond are also released, notwithstanding that 
they did not appeal. 


ki 


+ 
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Bayley, J.—Tap special appeal is‘that, as Under a charge against several defendants for having 


g e . jointly misappropriated property, one defendant is 
there was S judgment-de tor who did not not bound to entrust his defence to the Counsel of the 
appeal, the Lower Appellate Court was | others, but each has a right to defend himself and is 


a + D bad bat a = 1 j l 
wrong in not giving to plaintiff a‘decree as | entitled to separate costs if successful. 


Pa cae A A local’ investigation under Section 180 Act VIII of 
against that party not appealing. 1859 should. only be ordered for the purpose of elgcidating 
" We think this plea is untenable. matters which cannot conveniently be gone into by the 


The purchaser of the judgment-debt was Court itself (Jackson, J.) 
the party who alone appealed. The conten- Peacock, C. J.—AS to the first ground of 
tion before the Lower Courts was whether appeal, the Principal Sudder Ameen says 
the bond of mortgage, on which plaintiff | it was unnecessary to overload the record or 
sued, could bind those who executed that | delay the case for the examination of un- 
deed, and those who by purchase or other- important witnesses. One ground of objec- ` 
wise stood in their place. tion is that he ought to have examined alt 
The deed is now found asa fact to be the plaintiffs witnesses, But the pleader 
. false.. We think, then, that in this case a is unable to state what any one of $hese 
' decree in favor of the party appealing to | witnesses was likely to have proved, or that 
the effect that the bond is not a binding bond | the evidence of any one of them was likely 
at all, must release the other parties to the | to have influenced the Judge to come to a 
bond; for po bind denied and found to be different conclusion from what he came to. 


a false bond could bind him. It does not appear that the fourth ground of » 
We, accordingly, dismies this appeal with appeal to the Judge, which is similar to - 
costs. : that now urged before us, was pressed or re- 


lied upon in the Lower Appellate Court. 
That being so, I think it unnecessary to 
remand the case for the purpose of the 
Judge deciding upon that objection. 

As a general rule. lam of opinion that 


. all the witnesses brought forward by a party 
The Hon’ble Sir BarnesePeacock, Kz., Chief | ought to be examined. But when an objec- 


Justice, and the Hon’ble L. 8. Jackson, | tion is made before us in special appeal that 


. Judge. the Judge below has omitted to examine 
certain witnesses, it ought to be shown to 
Bxamination of Witnesses—Separate ` 5 





The 20th December 1866. 


Present ‘ 


Costs—Local Investigation (under | TP that the evidence of those witnesses 
Section 186 Act VIII of 1859). would have been material to the case. 
Case No. 2089 of 1866 With regard to the second objection that 


the Judge failed to notice the Ameen’s re- 

Special Appeal from a decision passed by port, iè appears to me that the Ameen’s re- 

Mr. F. C. Fowle, Judge of Rungpore, | port was very unimportant; and that, if the 

dated the 28th May 1866, affirming a j Judge had referred to it, it was not such as 

decision passed by Baboo Russick Loll| ought to have influenced his decision in the 
Rose, Officiating Principal Sudder 


case. 
Ameen of that District, dated the 6th As to the ¿hird objection with regard to 
March 1866, 


costs, this was a charge against several 
' Nilkanth Surmah and others (Plaintiffs) | defendants, charging them jointly with mis- 
Appellants, appropriating property. One defendant was 
not bound to entrust his defence to the 
Counsel of the others, but each had a right 
to defend himself. Under a charge against 
several defendants. for having jointly mis- 
appropriated property, one of them might 
have been held liable to damages, although 
the others might have obtained a decree-in 
their favor. Iethink, therefore, that the 
judge was right in awarding separate costs 
to the several defendante. i 
The decision of the Judge is affirmed with 
costs. 


versus | 
Soosela Debia and others (Defendants) 
e Respondents. ffe 


Baboos Kissen Dyal Roy and Obhoy Churn 
Bose for Appellants. 


Bahoos Greeja Sunker Mozoomdar and 
geese Churn Ghose for Respond- 
“-" ents. 


As a general rule, Al the witnesses brought forward 
by a party ought to be examined. But when an objec- 
tien is made in special appeal that the Judge below hag 
omitted to examine certain witnesses, it ought to be - H : 
eben that the evidence of those witnesses would have dgckson, J.—I entirely concur, I only 


been material to the case. ; . Wish taadd that this does not appear to me to 


1866.4 Civil 


A 


THE WEEKLY 





be a case in which it was consistent with the 
exercise of sound tiscretion to order a local 
investigation. A local investigation under 
Section 180 of the Code of Civil Procedure 
should only be ordered for the purpose of elu- 
cidating matters which cannot conveniently be 
gone into by the Courtitself. Where the facts 
are such as can be conveniently ascertained 
from witnesses in open Court, it is far better 
and more in consonance with the Procedure 
Code that they should be so examined. 


The 20th December 1866. eu ` 
Present : 


The Hon’ble J. P. Norman and W. S. Seton- 
Karr, Judges. 


Jurisdiction—Hindoos — Custom (as 


to dinners). 
Case No. 1356 of 1866. 


Special Appeal from a decision passed by 
the Principal Sudder Ameen of Chitta- 
gong, dated the 21st February 1866, 
reversing a decision passed by the Moon- 
siff of Sundeep, dated the 14th June 1865. 


Joy Chunder Sirdar and another (Plaintiffs) 
Appellants, 


VETSUS 


Ramchurn and others (Defendants) 
Respondents. 


Baboo Nullit Chunder Sein for Appellants. 


Baboo Sreenath Banerjee for Respondents. 


Civil Courts cannot compel Hindsos, against their 
will, to ask other Hindoos to their honses or their 


entertainments. a 


Seton-Karr, J.—THERE is no good ground 
of special appeal. The Principal Sudder 
Ameen finds clearly that, though the plaintiff 


is admitted to the diuners of the fraternity, | 


the evidence does not show that all the mem- 
bers of the four fraternities on the island of 
Sundeep are invited to the dinners. Qn 
the evidence and facts, there is nothing 
illegal in the decision of the Principal 
Sudder Ameen. 


But we go further, and do not think that 
this case is one cognizable by the Civil 
Courts at all. The case quoted from page 
535 of the S. D A. Decisions for 1859 
does not go so far as the ease before us. 
It rules that suits may be, and lave deen, 
instituted for restoration to caste or de mem- 
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bership of religious associations. But it 


nowhere rules that Civil Courts can ‘com- 
pel Hindoos, against their will, to‘ask other 
Hindoos ‘to their houses or their eutertain- 
ments, Neither does the case comes under 
the general description of caste provided 
for in Section 8 Regulation III of 1798. 
We think that the action was untenable, 
and that the plaintiff ought-to have» been 
put out of Court at once. As itis, we have 
only to dismiss the special appeal with costs. 


The 21st December 1866. 
Present : 


The Hon’ble C. B. Trevor and P, A Glover, 
l Judges. ` 


Jurisdiction (of Smali Cause Court)— 
Suit for Contribution (on accounteof 
Government Revenue paid by one 
partner for another)—Special Ap- 
peal. 


Case No. 2058 of 1866. 


Special Appeal from a decision passed 
by the Principal Sudder Ameen of Fureed- 
pore, in Dacca, dated the 17th May 
1866, rgversing a decision passed by the 
Moonsiff of Bhangah, dated the 29th De- 
cember 1665. - 


Ram Money Dossia (one of the Defendants) 
Appellant, 


VETSUS 


Peatee Mohun Mozoomdar (Plaintiff) and 
others (Defendants) Respondents. 


Baboo issur Chunder Chuckerbutty and 
Bungshee Dhur Sein for Appellaut. 


No ong for Respondents, 


A claim for money below 500 rupges paid as revenue 
by one pargoer in an estate on account of another, in 
order to save the whole estate from sale, is due under 
an implied contract between them, and therefore is cogniz- 
able by a Small Cause Court. No special appeal lies in 
such a case ander Section 27 Act XXIII of 1861, 


Trevor, J.— PLAINTIFF in this case shed, 
defendant to recover from him Rs. 129-6-6. 
He alleges that he and he defendant are 
co-parcenets in an estate, that he paid the 
revenue on recount of defendant to. the 
amount sued for, and he therefore sues him 
for a contribution, 


om e 
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The defendant admits that plaintiff paid 


the revenue on her behalf, but asserts that 
the money-had been previously supplied to 
the plaintiff by her for the purpose of being 
so paid in. 

The first Court dismissed the plaintiff's 
suit. On appeal the second Court decreed 
the same. s 

Defendant now appeals specially. But, 
before entering upon his special appeal, we 
have to determine whether this suit, which 
is for a demand under 500 rupees, is of the 
nature of those cognizable by Small Cause 
Courts, for if it be, this Court is without 
jurisdiction in special appeal. 

The suitis for a sum of money paid as 
revenue by one partner in an estate on ae- 
count of another. Now, we think there can 
be no doubt haè .one co-sharer is entitled to 
recover from his co-sharers any portion of the 


total jumma which he was obliged to pay 


for them to*Government, in order to save the 


wifole estate from sale; and that this claim: 


for money due uuder an implied centract 
is cognizable by the Court of Small Causes. 
We are, therefore, under Section 27 of Act 
XXIII of 1861 altogether without jurisdic- 
tion, The special appeal is consequently 
dismissed. e 


The 21st December 1866. . 


Present: 


The Hon’ble C. B. Trevor and F. A. Glover, - 


Judges. 


Ghatwalee lands (included in a 
| decennially settled estate) — Suit 
for khas possession. 


Case No. 215 of 1866. 


Regular Appeal from a decision passed by 
the Principal Sudder «Ameen of Maun- 
bhoom, dated the 23rd April 1866. 

Ka 


Gudadbur Banerjee and others (some of the 
Defendants) Appellants, 


VETSUS 


e Me 


Le 
The Government (Plaintiff) and another 
(Defendant) Respondents. 


‘Baboos Dwarkanath Alitter nud Bungshee 


Dhur Sein for Appellants. 
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$ 
Beboos Kishen Kishore Ghose and Jugoda- 
nund Mookerjee for Respondents. 


, Suit laid at rupees 6,500. 


_ A suit for khas possession by Government @yill not 
lie in respect, of ghatwalee lands admittedly included 
in a decennially settled estate. 


Trevor, J —Tuis was a suit instituted 
by Government for the possession of the 
village of Kasijorah. 

The plaintiff, Government, alleges that 
fhe whole of Mouzah Kasijorah in Turuf 


Jhoopha, Pergunnah Chattra, is the Govern- 
met gfiatwallee property, and had been,held 
by the ghatwals in ghatwalee right down to 


the year 1237, in the course of which year, the 


ancestor of the principal defendant, vzz. the 
zemindar Buloram Narain Deo deceased, and 
Lal Mohun Banerjee, dispossessed the ghat- 
wals under color of a decree secured in the 
civil suit collusively brought- by them ; 


that the ghatwals subsequeutly sued to re- 
cover ‘possession of their land, but their 
suit was declared to be inadmissible, Hence 
the present suit of Government. 

The defendants, Gudadhur Banerjee and 
others, plead that the Mouzah Kasijorah 
is mâl property belonging to the zemindar 
of Pergunnah Chattra, who granted a putnee 
talook in 1287 or 1830 to the putneedar 
defendant ; that they have ever been in pos- 
session of it through their lessee, and that 
Government has no right in the village. 
The putneedar corroborates the zemindar’s 
statement. 

The mokurareedar under the putneedar, 
Moodoosoodun Chatterjee in his written 
statement, asserts his rights to the village. 
The ghatwals, Khetoo Ram and Kalee 
Churn Roy, defendants, put in a written 
statement, altging that the whole of Mouzah 
Kasijorah Te, He Government ghatwalee 
property, and has been held by them since 
the time of their ancestor ; that some years 
ago, Lal Mohun Banerjee, since deceased, 
having taken a putnee from the Rajah, 
dispossessed them; that they took steps to 
regain possession, but, through the fraud of 
the Banerjee, whd concealed the issamno- 
visee papers of 1808, they did not succeed. 
They, therefore, pray the Court to maintain 
the Governmenteright. 

The Lower Court overruled the plea of 
limitation, and was of opinion that the ghat- 
walee tenure of Kasijorah was not included 
within the Decennial Settlement of Pergunnah 
Chattra ; that, consequently, defendants can- 
not haye any title to it, but that this- is 


E 


1866.2 Civil 

ìi. ; 
clearly proved to be with the plaintiff 
-It therefore decreed to plaintiff possession of 
Kasijorah as a ghatwallee tenure with 
costs and interest at 12 per cent. per annum, 





An appeal has now been preferred to this 
Court by the putneedars, défendants below, 
and it is urged by their pleader, that, as the 
whole of Pergunnah Chattra within which 
the village of Kasijorah is situated, was 
admittedly included within the Decennial 
Settlement, Government can have no right 


to the village; and though it may have a, 


right to certain services by ghatwals hold- 
ing all or particular lands in the village, and 
can ste to have those services performed, 
and for a declaration of its right, either to 
nominate itself immediately, or in default of 
nomination within a reasonable time by the 
zemindar to nominate a ghatwal to those 
lands for the performance of those services, 
if can never be entitled. to khas possession 
of the lands of a village admittedly included 
within the decennially settled estate -which 
he holds in putnee; that, consequently, the 
plaintiffs present suit is not maintainable ; 
moreover, that by this suit being brought in 
the present mode, various questions as to the 
exact nature of the Government right, and 
whether, when they are determined, they are 
governed by the limitation prescribed in 


Regulation II of 1805, or otherwise, are- 


shut out; that, consequently, the present suit 
should be dismissed. 


It is contended on the part of Government 
that, although the suit is not correctly 
brought, yet the Court can allow the Go- 
vernment to amend its plaint, and can do 
justice between the parties in this suit. 


There is no question that in this case the 
suit is wrongly laid, and that in the ower 
Court in consequence justice has miscarried, 
for the Principal Sudder Ameen has ruled 
that the ghatwalee village of Kasijorah is 
not included in the settlement of Pergun- 
noh Chattra, an allegation which is not 
suggested by the Government pleader to us ; 
in fact, the proof on behalf of Government 
to show that the village of Kasijorah is a 
ghatwalee village, shows ‘also that it pays 
a quit-rent to the zemindar, thus conclu- 
sively negativing any plea of this nature, 
even had it been raised. ‘The result is that 
the decision of the Principal Sudder Ameen 
in Government’s favor for possession as 
owner of the ghatwalee village of Kasijorah 
cannot stand ; but it remains for us to con- 


sider whether justice can be done between- 


the parties in the present case or not, "We 
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think that there is great redson in the con- 
tention of the pleader for the appellant, and 
that, by its present form of action, plaintiff 
has shut out pleas both in bar and plens 
going to the merits, which it is of the 
greatest importance to have fully and 
finally determined. If the Government 
claim is only a claim to service from the 
ghatwals, then how that claim can be en- 
forced as against the zemindar or his repre- 
sentative, the ghatwal being a party to the 
suit, and within what time are points on 
which we think a decision by two Courts 
should be had? Inasmuch, then, as tho 
Government’s present suit for khas posses- 
sion is admittedly. erroneous, and as full 
justice cannot be done between the parties 
in this suit, we dismiss the present claim 
of Government with costs. -° è 





The 22nd December 1866. e 


Present: 


The Honble J. De Norman and W. S. Seton- 
l Karr, Judges. 


Recovery of possession — Limitation 
—Onus probandi. 


EI ; 
Case No. 1393 of 1866. 


Special Appeal from a decision passed by 
the Officiating Judge of Tipnerah, dated 
the 16th February 1866, reversing a deci- 
ston passed by the Principal | Sudder 
Ameen of that District, dated the 16th 
June 1865. 


Jugodumba Chowdhrain and others (Defend- 
ants) Appellants, 


SZ versus 


Ram Chander Deo BuksheS and others 
(Plaintiffs) and others (Defendants) Re- 
spondents. 


Baboos Onookool Chunder Mookerjee and 
Bomesh Chunder Hitter for Appellants -wase ., 


Baboo Sreenath Doss for Respondents. 


* In a suit to recover possession of property of which 


the plaintiff alleges he has been illegally dispossessed by 
the defendant, in which the defendant pleads limitation, 


328 Ciril 


the opge is on the plaintif to prove that the cause of 
action accrued to him on a dispossession within 12 years 
of the commencement of suit. 


Norman, J.—Ir is quite clear that this 
case must be remanded. The plaintiff 
brought his suit some time in September 
1864, alleging that he had been dispossess- 
ed of different portions of the property ‘in 
suit in the years 1853, 1857, and 1858. The 
defendant contends that the suit is -barred 
by limitation. 


In trying the issue on this poiat, the 
Judge finds that, in a proceeding by the Col- 
Jector upon a butwarah in 1851, the Collect- 
or found that the plaintiff was in possession. 


It is clear that the dispossession, according 
io the plaintiff's own story, took place some 
time between 1851 nud 1853 or the subse- 
qnent years. Upon his evidence, the 
plaintiff appears to have left it quite doubt- 
ful, or, at Igast, the Judge has not determined 
whether the dispossession took place subse- 
quent to 1851 and within 12 yeurs from the 
date of suit, so as to give plaintiff a right 
ol action. 


The case must be remanded for tril to 
the Judge, who will remember that the 
onus lies on the plaintif, who must prove 
snutisfactorily-that the causa of action ac- 
erued to him ona dispossession within 12 
years of the commeucement of suit. 


The law on the subject is clearlyestated in 
Volume VIII of Moore's Indian Appeals, 
page 199, in the case of Moharajah Koonwar 
Baboo Nitrasur Singh agniust Baboo Nuud 
Lal Singh. - 





The 22nd December 1866. 
e 


Present: 


Tle Honble J. P. Norman and W. S. Seton- 
Karr, Judges. 
e 


Limitation—Sult on account. 


Case No. 1300 of 1866. 


special Appeal from a tlecision passed by 
the Judge of the Court of Small Causes, 
exercising the powers of a Principal 
Sudder Ameen of Dacca, dated the äist 
January 1866, modifying a decision 
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passed by the Sudder Ameen of that Dis- 
triet, dated the 26th July 1865. 


Nobin Chunder Sahoo and another (Plaint- 
iffs) Appellants, 
versus 


Suroop Chunder Doss and others (Defend- 


ants) Respondents. 


Baboo Otool Chunder Mookerjee fop Ap- 


a ër = 
e 


pellants. 


Mr, BR. T. Allan and Baboo Dwarkanath 
Sein for Respondents. 


When the cause of action as laid in the plaint arises 
upon a statement and seitlement of accounts, the suit 
must be brought within 3 years, a suit on account 
steted being an action upon a breach of contract 
under Clause 9 Section 1 Act XIV of 1859. 


Norman, J.—Tuits is a suit to recover the 
balance of a partnership account. It ap- 
pears that balances were struck at the end 
of the years 1266, 1267, and 1268. ‘The 
present suit was instituted iñ the year 1270. 
The Principal Sudder Ameen beld that the 
suit, so far as itrelutes to the balances for 
the years 1266 and 1267, is barred by limita- 
tion, and from that decision the plaintiff 
appeals. 


We are of opinion that the decision of 
the Principal Sudder Ameen is perfectly 
correct, and it is in accordance with two 
decisions of this Court on Small Cause 
Court’ Refereuces. one passed on the 8th 
af September 1865 (Doyle versus Ahun 
Biswas), andethe other on the 26th May 
1865 (Doyal versus Khooseeal Khan). 
‘These cuses show that, when the cause of 
cetion, as laid in the plaint, arises upou a 
statement and settlement of uccounts, the 
suit must be brought within three years, a 
Ruit on account stated being nn action upon 
a breach of contract under Clause 9 Section 
1 of Act XIV of 1859. 


We do not, md cannot enter into the 
question, as to what would have been the 
period of limitation in the present case had 
tha plaiut been framed, ay a general prayer, 
fora partnership account. ‘That is not the 
‘nature of the suit before us. We dismiss 
the appeal with costa and interest. 


that, as the suit was for a Sum. less ` thai |. 
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ES DC gie GH Jane 1866, - 
` Present : - 


the Hon'ble W: S. Seton-Karr ade. l 
7 A zer. Macpherson, Judges. EN 


~“appeal—Beotioa 77 Act X of 1859. e 


“Case: No 418 ‘of 1866 under Act x of 1859, 


` Spetial Appeal from a decision passed by 
_- the Additional Judge ‘of Jessore, dated 
the 21st November 1865, reversing a 


Eé 


Ka 


` Le 
4 WI 


` “decision passed by the. Deputj i. - Collector 


“Rulings, page 18). Butin a variety of subse- | 


` when the Court of first; instance does nôt 


' 
s DI 


of that District, dated ne 27th - ‘March 
_ 1865. K 


Mohs Moya Ohowdhrain cr of the’ 
” Defendants) Appellant, 


` _ Versus 


Ramnath Čhowdry and others ET 
and others (Defendants) Réspondents. 


Baboo Romaniath Bose for Appellant. 


me 


a 


Baboos Ashootosh Dhur and Tarucknatle , 


Sein, for. Respondents. S 


An appeal lies to the Judge i in a suit for rent Ddow. 


100 Rupees, .in which” a.third party intervenes under 
Section 77-Act X of 1859, if the Deputy Collector does 
not confiie his enquiries to the mere fact of the receipt 
and enjoyment of ‘rent; but enters upon the consideration 
of and decides various questions of title.” 

It is contended i in special appeal that ‘the 
lower Court had no jurisdiction to deal with 
the case (which-was one falling under Section 
77 of Act X.of 1859). - The ‘appellant urges 


Rupees 100, there was no -appeal po the 
‘Judge ; and-he relies’ on a Fall Bench de- 
cision in Syud Hameedooddeen versus, Syud | 
Razeeoodeen Ahmed. (8 Weekly, Reporter, 
Act X Rulings, page 21). 
was decided that, when the’only matter en- 
quired into is: the fact of: the receipt and 


enjoyment of rent op to the institution of the. 


guit, there is no appeal to the Judge. ( See 
also Chundro Kalla Dossee versus Dhookeet |, 
Ram Chung, 5 Weekly Reporter, Act X 


quent ¢ cases (which do not tlash in any’ way 
with the decision of the Full Bench), it has 
been held by different: Division Courts, that, 


confine itself to the mere’ question of fact 
as to the receipt and enjoyment of'renty but 


goes into questions: of title and disposes of 


A 
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In ‘that case, it: 
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them, then an appeal.does lie to the Judge. 
Bibee Jumeerun versus Bhichuk ; Thakoor, 
3 Weekly Reporter.(Act X) 27 7 Puncha- ` 
me Koonwur versus Luckhee Preah Debia, 
3 Weekly Reporter (Act X) 154; Noor 
Mahomed versus Khateeja Bewa, 4 Weekly 
Reporter (Act X) 34; Syud Jeshan Hossein 
versus Narain Doss, ` A Weekly. Reporter 
(Act X) 86. .See* also Futeek’ -Chundér 
‘Gooho versus Mangul, 4 enw ‘Reporter 
(Act X) 40. 
Following, the Vitter dee of decision’, 
we, dismiss this: ‘appeal with. ddsts, because 
the case;is one in which,-the : Deputy Col-_ 
lector: did- not confine: his enquiries to the 
mere fact of . the receipt ‘and : enjoyment, of 
rent, put entered upon the consideration of, 
and decided, various questions of title. l 
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, The gin ‘Jane, ‘1866, . 
Present oe 


: The Hon'ble. GC? Campbell and A. G; 
.-Macpher: 30 n;* J udges. 
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t 


TE, EE for rent or revenu6d | 
of proprietary talook subordinate ` 
to- the zemindar, ` i 


Case No.,33 of 1866 under Act x of” 1859. | 


Special Appeal from a decision passed by 
the Judge of East „Burdwan, ‘dated the 
34th December 1865, reversing a decision 

passed by the Deputy Collector- E that- 

- District, dated the'30th June 1865. 


` Chuader: Kant Chuckerbutty (Plait) 
"A Appellant, - 


8 ver SUS 


Moulvee Mahqmed Hossein, (Defends 
, Respondent. _ 


' Mn R. E. Twidale fof Appellant. 


` Moulve Spid Murhumut Hossein’ for 
; . Respondent. WW 

Rent or revenue assessed ` “upon a proprietary talook 
subordinate to the zemindas may be the subjeagof a 
suit under Act X of 1869; len 

Tus işa suit for the, rent, or revenue of 
land which is found to beheld by the defend- , 
ant as; a proprietary talook subordinaté to 
‘the plaintiff, The defendant is liable ‘to pay 
to the plaintif, -and the plaintiff, is liable to” 


N Le re 
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WW 
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E stood * ‘in the position’ of: tenant towards the 


EN 


TE nate to ‘the zemindar.* 
' of avs. assessed upon, them is paid in the shape’ 


a . 


Ga 


g “bbig liable For. ‘default ofi revenie. wae ere 
„The Lower Appellate Court threw. out’ aal 


, cannot sue ‘another shareholder for his share’ 
i of! revenue, hut, eas held by" these -learned 


d position ` of ` landlord to “the - subordinate 
E We talookdais s, can ‘take the same-measures to 
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_piy~the Government reene He money.|- 
receivable: from the’ defendant being” part of. 


“the ‘assets’ ‘of; his-estaté,. ‘and. the: ‘whole. estate 


suit upon, the ground that it could not lie 
` utider Act X of 1859, bécause the defendant 
is not a Feat or tenant but a proprietor. >: 


© We think that the case is governed by the 
` decition passed in the case of Chunder Kant- 
‘Ghuckerbutty versus Joy Gopal’ Chucker-’ 
- butty (4,. Weekly Reporter, Act X Rulings, 
page<41), by Mr. Justice Bayley and Mr. 
Justice-E. Jackson, . on ‘the*11th December: 
1865., . We ourselves entirely concur in that 
~ decision.’ It ia true -that.- one shareholder 


Judges, Sif the Shikmee talooks ‘were at 

“the ‘Perniauent, Settlement comprised. with- 
d in the, zem{ndat’s estate, then: thèse ‘talooks 
e sel not be” borne - -upon the Collectorate 
£ ‘Toujee, and. the talookdars will be suBordi- 
The: ‘revenue which- 


A of rent to the zemindar,. and® the ‘gemindar’ S 
“ee „estato: is ‘liable . ‘for: Bale if the revyonue is 
“hot paidi, The zemindare standing in the 


©enforee the payment. of. the- rents -as he. 
could take “against ; “any - other ®ander-. 
at “tenant. Ss : 


d “Ta. dée sense; we ‘think that the defendant 


plaintiff; ‘and that‘the definite rent or revenue 
: assessed upon’ the talook aud payable. to the 
plaintiff may be the subject of a anit under 
` Act: X of. 1859) : 


We VE decrée the appeal; “anid re- 
“mind the case foretrial on the merits.. ~, 
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o SÉ o “Present : i> KO 
‘The Jói L. $. dl ackson and d. Krier : 
Judges. "` 


Snhancement (of Talook) —Section 15 


a x of .1859-—Decree for rent at 
r 


dinary rate. 
ES No. 142 of 1866 andor Act X of 1859; 





"erch Roy and others (espondnts) 
‘ Petitioners, » 


"A 


versus SC? j 


party. f 
Mr. Wr. A. ‘Montriou and Baboos Kal” 
. Mohun Doss mg Prenar bi ‘for Ze: 
titioners., - Be 


Messrs. R. V. Done and o c. Paul ECH 


“site party. 


H 


the tihe Af the Permanent Settlement, is protected* 


Act to vary the rent; ‘of the talook. 


Jackson, E. am bound. to: say}. after 
hearing the- able argument which has-been 
addressed to us: "be Mr. Montriou, Counsel ` 
for the- respondent ‘in this case, that I en->- 
‘tirely adhere to .the judgment which we. ori- 
ginally passed in this matter, It is as well | 


-to explain that, in admitting the; application: ’ 


to review our judgment when Mr. Mon- 


ment-which he proposed to-lay before us if 
-his‘application. was admitted, I did not feel - 
that either the judgment which we passed). 


or the grounds , on which that judemént was: 
T based; were in any degree shaken. 


the respondent’ ‘had - employed Counsel, in’ 


addition ‘to the able vakeal who appeared, ‘and 
as by aécident the ` Counsel liad been unable S 


to lay his argimeént before the Court, and as- 
the judgment, though.very fully considered 
and concurred in by Loth of us, was yet my- 
judgment, I thought it due to the respond-. 
ent and to my: “learned brother Phear, - that- 
Mr. Montriou should have an opportunity of 
laying ‘lis argument before the Judges who 
heard the appeal. The result, however, ig 


. that I myself entirely adhere to’ the judg- 


ment “which was passed. 

‘I did not wish: to interrupt Mr. Nee 
‘inthe latter part of his argument. Dot I 
think it proper to advert to one matter, and’ 
that is that Mr. Montriou did not, acoord- 
ing to my .view, state correctly the effect of 
the decision of the Sudder Court in, 1821.7 
I may refer to the description of that decree 
which we. gave in our own judgment, as I: 

still think ita correct description, nemely” ` 


Anplication for a review of judgment pass- thatit was a decree- by which’ the Sudder +. 
ed on the 15th January 4866, in. Regu--| Courtfinally dismissed the zemindar’s suit’ 


Je Appeat No, 301 of deet) S 


ee E Dag 


for rent at a rate increased: by the. diderence, 


` 
-m 


Gobra Chinäer Dutt (Appellant) Opposite 


Baboo OTA Se for Mär" 


‘from enbancement ‘under Section 15 Act X of 1 D, 
notwithstanding the Zemindar's right to enhance under KH 
a decree passed “before that Act, in pursuance of which - 
decree no steps were taken before the passing of the” ~ 


_ „In a suit so enhance, a decree cannot begiven-for rent "` 
at the ordinary rate, E 


rien submitted to me a sketch of the argu- - 


But as £ 


A.Taloekiar who has paid an aini rent ` from x i 


í 


1866] > 


“terms 


Act. x 
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Ke the old ` Talookdary j jumma and (ei 
Sudder jummaé which the zemindar had to 
pay the Government, 


The decree added a. 
direction that, unless the parties ‘came to. 
the talook should be assessed at Per- 
enn rates. It does not appear to me 
that there was the least judicial determina- 
tion by the Court, that the talookdar did or 
ought to hold at rents larger than he had 
previously held at. The Court merely 


`. thought fit to interpose in a paternal way,— 


that is-to say, by saying that, unless you 
put an end to your differences, we shall do 
something serious,—that is, we- shall assess 
yousat Pergunnah. rates, That was™ mérely 
a brutum fulmen, and nothing more. 

Then, again, as to the char acter of the liti- 
gation throughout, from its commencement 


to its termination in 1860, as I have said. 


before, it appears tå me that the contention 
between the parties until the very latest 
stage of it always was—not in the form of an 
attempt by the zemindar to prove that, upon 
particular circumstances arising ‘he was 
competent to enhance the rent of ‘the talook- 
dar,—but a dispute as to the basis of the 
original arrangement between them, whether 
the talookdar was to pay ata fixed rent or 
to pay the zemindar a eum equal to that 
which the zemindar had to pay the Govern- 
ment, so that the zemindar should not bea 
loser ‘by the talook. I do not think that, 
from Bret to last, until the suit which ended 
in 1860, there was even an attempt by: the 
zemindar’ to enhance, the jumma; and in 
point of fact, the whole of the pleadings and 
the circumstances of the case make rt clear 
that there never was any change in the rent 
which the talookdar paid. That being so, I 
think we are bound by the terms of Section 
15. 

We are now asked, even if We are against 
the plaintiff on the questien of enhasice- 
ment, to decree the amount admittedly due 
at the old rent. But looking at the shape | 
which the case took below and in the appeal 
before .us, I do not think that, in a suit 
which was clearly a suit to enhance, we are 
called upon to-give a decree for rent at: the | 
ordinary rate. 
to the merits of the case, I will say this, that, 
whatever reluctance we may feel in declar- 
ing that a party has lost,” as. it were by an 
accident beyond his control,- -a right which 
he seemed almost to have in his hand, that | 
reluctance is infinitely diminished when we 


If I am to add anything as- 


use, that the Action Cep the ‘Courts i in 1821 
‘and. 1860: onge — nem producing a very 
serious ‘inftaetion. of. riglits which ought to 
have been respectéd. ` I do not believe that, 
at the making of =the. contract between these 
parties or those whom. .they- represent, there 
was any contemplation of the possibility of- 
an increase in the rent; and thus what has- 
-actually taken place.is in entire accordance 
with the intention of the original contracting ` 
parties, 

. The application must be rejected with 
costs, 

Phear, J.—I-am entirely of the same opin- 
ion, Mr. Montriou ‘has failed to convince 
us that a review. is necessary tó correct 
either, an evident error or omission in our 
judgment, or is ‘otherwise requisite for the 
ends of justice; and on no*other ground do 
„L feel that -I ought to consent to ‘the: appli- 
cation ‘that ‘is “now made on behalf of his 
client. It seems to me that, aa we held 
before, it is clear that this case is one in 
whiclt prima facie the rights of the-parties 
in regard- to the subject. matter of the’ suit 
‘are governed by Act.X of 1859. - If that bee 
so, the first question:(and a very simple one 
‘it is) that presents itself to “us is’ this : Has 
the: défendant bad at an unchanged, rent 
within the words of, Sections 15 and 16 
Act X of 1859, during-either of the periods 
- covered by- those’ Sections ? The first-is from 
the tim@ of the Permanent Settlement; the 
second is a period of 20 years immediately 
antecedent to the suit. 

At the hearing of the case before us (and it 
was a regular appeal), Wwe were persuaded. as 
a matter “of fact that the samé rent -actually 
was paid every. year since the Permanent 
Settlement ; and to me that-:fact by itself 
seems. very powerfully convincing: that the 
payment of that rent -was ‘the term upon 
which the talookdar helf. Doubtless, it 
might be shown ‘that,’ -although for the last 
70 years the same rent had been -paid as a 
matter of fact, yet that was not the rent at 
which, the talodk was held.. There- was 
nothing to show us that it was not the rent 
R which it was held, unless the Judicial 
result of the litigation which was then going 
on was enough to do so; and the’ farthest 
extent to which the decree went, as I under- 
stand Mr. Montriou to argue now, ng, as 
wus argued before us on the former occaslom 
ig this, that the zemindar hada right to 
enhance... This is, the extreme construction 


find that our decision is in accordance witħe| which we can put upon the decree of 1860, 
the real justice of the ease; and I am, very | and the pr eyious decrees de: not go eren to 
strongly of onion; looking at the whole that oxtent. l 


- 
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- It:appears tó mio, GER the TEA that 
the’ zemindar had a right o enhance . is; if 
dnything, adverse’ to- the? supposition that he 
bad “enhanced ` ; and: -until. he did. enhance, 
the-holding , was ‘at the’ “rent which actually 


< existed at the time of enhancing : ‘and 
‘therefore I see no more. reason now, kan I 
did when the case was first before us, to 
think that the payment of a constant rent 
was anything other than the payment’ of the 


`- Yent due under the holding ; and therefore I 


am bound by the words of Section 15 of Act 
: X of 1889 to say now that the talookdar is 
not: liable to enhancement, 


pi 


LÉI 
~ ve / 
EA D 
H H wä AT 
N 1 


D 
E) 


3 D e é 
La ka D Ze Sr Ai 


De pth June 1866, 


Se Present: SE 
“The gank C. B. Teaver and 
e MH. V. Bayley, Judges. 


‘ Pian de 1 "e 
“Measurement and GE of 
“rates by Collector—Section 10 Act 
e” VI. of 1862. B. C.—Combination of 
, “ryots~ Single Suit.. j 


Cases Nos. 3389-and 3407=f 1865 under Act 
GE X of 1859; ~ 


Special Appeals from a decision passed by 

2 “the. Judge of Patna, | dated (Ge 31st 
gAügusşt 1865, affirming a decisión passed 
‘by the. Deputy: Collector of that District, 
“dated, the 17th May 1865. 


“Mr. R. Solano (Plaintiff) Appellant, 


Gh éi en Ss 
E i DETSUS 
i Soobrian Roy and others (Defendants) 
2 ae + Respondents. 7 


` Baboos Juggedanund Mookerj dee and 
Bungshee Doss Sein for. Appellant. 


`. Baboo Kishen Sucea Mooherjee for 
Respondents. 


Ke 
+ 1 


~ Where A co sine ‘to withhold from the landlord 
information requisite to enable him to collegt his due 
rents, one suit may be e pF against a number’ of 
them, under Section 10 Act V 

surement and ascertainment by the ‘Collector ` Eu the 
details of the tenures of each ryot. 


wn these two cases, plaintiff sued, ander 
6 provisions of Section 10 Act VI of 1862; 
Bengal Council, to fave the areas, rates, and 
tenures of two villages held in lense by bm 
ascertained and defined ‘by the Collector, 
on the allegation that the ryots. withheld 
- such information from him, and he was un; 


CAN 


$ nërőRTER: 


of 1862 B. C., fòr-mea- |’ 


Rulings. (Vol, VI. 


rable t to obtain it except by recourse to the. 


Law above mentioned. . 


Defendants did not state in their answers 
that Ven, had offered to.plaintiff all or anys. 
of the necéssary information which be e 
leged they had withheld. 


The Deputy Collector “gave plaintif a- 
decree against all the defendants (some 
seventy persons), ` 


There was an appeal by plaintiff to the 


Judge merely on the question of the rates 
ag fixed by the Deputy Collector, but not 
on the,point of law, that the plaintiff's one 
suit Sold not lie against, all the defendagts.: 


The Judge, however, considered that, ‘as 


each ryot had his own independent tenure, ` 


and each tenure liad its separate area, clas- 
sification, and rates, the. one suit brought 


by plaintiff against all the défendants was 


irregular and:could not proceed as it stood. 
The Judge accordingly dismissed plaintiff’s 
suit on this one ground, not going any, fur- 
ther into the merits, 


. The plaintiff appeals specially, and urges 
that the provisions of Section 10 Act VI 
of 1862 contemplate a single suit against 


‘any number of defendants in cases of this 


character; inasmuch as, by the general 
tenor and terms of the Section, it is clear 
that the Legislature contemplated that, 
when a land-owner might, owing to o com- 
bination of the ryots to withhold the neces- 
sary information, should be unable to obtain 
the same,or should thus be impeded in-collect- 
ing his due rents,‘the Collector should assist 
in order to dafont the objects of such a com- 
bination by himself measuring or ascertain- 
ing the rates of all the tenures and under- 
tenures ïn the village. 


After a careful perusal of the Law, we 


‘think the objestion valid, and accordingly 


remand the case in order that the sult may 
proceed and be tried on its merits. ` 


We observe that, in our view, the Law 
cited provides for the interference of the 
Collector only when it has been shewn .to 
be a fact that thee land-owner was really 
unable to measure or acquire the necessary 
information as to the assets of the village. 
But in this case, the allegation, in the plaint; 
of such inability, not being . denied by 
defendants in their pleadings, must be taken 
to be n correct allegation. 


be reøried on the merits, with reference to 
the abote remarks, f : 
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* The case is accordingly remanded’ to ` 
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The Fjon’ble H. 
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' The 18th June 1866.5 <4 
T Present: d l 


Ve Bayley “and E: J ackson, 
Judges. 


H.has Mehal—Notice of Enhancement 
Section 9 Regulation VII. 1822 
is for settlement, not for collection 
of rents. l 


Casa No. 374 of 1866 under Act X of 1859. 


Special Appeal from a decision passed by 
the Officiating Judge of Moorshedabad, 
dated the 21st November 1865, affirming 
æ decision passed by. the Deputy Col- 
lector of that District, dated the 14th 
July 1865, 


The Nawab Nazim of Bengal (Defendant) 
Appellant, 


VETSUS 


Ram Lal Ghose alias Jugobundhoo 


(Plaintiff) Respondent. 


Baboos Kishen Ki ishore Ghose, Onookool 
Chunder Mookerjee, and Obhoy Churn 
Bose for Appellant. 


Ghose 


Baboo Uprokash Chunder Mookerjee for 
Respondent.* a 


Section 9 Regulation VII. 1822 relatés only to -settle- 
ment, not to collection of rents; and does not entitle 
a persof, claiming from Govérnment as.a private Zemin- 
dar to have enhanced rents without proceeding under 
the law for the collection of rent and without giving 
notice of enhancement under Section 13 Act X of 1859 


In this case the plaintiff sued for rent 
upon the basis of a Jummabyndee made by 
a Deputy Collector, when settling the lands of 
the mehal which was one theh held khas by 
Government. l 


The defendant denied his liability to be 
bound by a Jummabundee to which his assent 
was not recorded, and the question also was. 
raised that legal notice to enhance, as under 
Section 13 Act X of 1859, was necessary 
to enable plaintiff to sue. successfully in this 
case. i 

The first Court held that there was no- 
thiug to rebut the presumption that the 
Deputy Collector making thè settlement did 
everything correctly and according to law, 
and therefore the due notice of the settle: 


| not ‘asserting to.-it;:-if-they--could-not shew 


that they obtained from the ‘proper authorities 
who - confirmed, the settlement a modification 
of that. Jummabundée‘in respect to themselves. 
The. first Court accordingly gave plaintiff a 
decree, aa 7 

On appeal, the Judge held that, under 
Clause 1 Section 9 Regulation VHI of 1822, 
the ryot not seeking or obtaining an altera- 
tion of the Jummabundee rates according to 
the provisions of that Law, was bound -to 
‘pay the rents according to that Jummabundee 
without further special notice under. Section 
13 Act X of 1859: "e, ab 

The Judee, "mm this: view, dismissed the 
defendant’s appeal ~ -~ aot 

Defendant vow appeals specially, and 
urges——- ^ -> GEN 

I. ‘That notice ander Section 13-Act X 
of 1859 isa condition precedent to any suit 
to enhatice under the Rent Laws in force 
when plaintiff brought this. suit for that 
purpose, ee EE S 

II. That Section 9 Regulation VII of: 
-1822 merely indicates ‘the remedy -to those 
partfes who may object’ to“ the procedure® 
or acts of the -Revenue Officers: making 
settlements, but A po way. affects the Law 
relating to the right_ to sé, for or collect 
enhanced rents. Zen + 

It is ‘an undisputed fact in” this case that 
the Ion, the rents of which plaintiffs sue to 
collect without further notice at the rates of 
the Jummabundee, were originally those of a 
khas mehal of Government; that, some time 
afterwards, Government made a_ settlement’ 
and Jummabundee (as part of that settle- ` 
ment}, and thfen'transferred ‘its own rights 
to plaintiff by sale. This being so, the 
question -arises,. What was ethe ‘right of 
Government in its .khas mehal so’settled ? 
We hold, as it has always been held, that 
such right was no more than that of any other 
zemindar. Would, (ben, any other zomindar, 
by making a Jummabundee, be relieved of the. 
necessity of serving a notice under, Section 
18.Act X of..1859? We thiak not ; and 
that, comsequently, as Govefnment did not 
transfer to plaintiff any more than the rights 
of an ordinary zemindar, plaintiff cannot avoid 


‘the legal duties of an ordinary zemindar in this 


case, vèz. that of giving, notice to enhance, as 
the law, Section 13 Act X of 1859, requ aae 


The Lower Appellate Court, we observe, 
relies on Section 9 Regulation VII of 1822. 
But that Law is one for settlements, not ‘one 


ment and its Jumniabundee must be consifered | for collectiqns of renis, and specifies how 


to have been issued ; and the defendauts were 
therefore bound by the Jummabundee, though 


remedies are to be sought against the acts 
of Settlement Officers, as such, and does not 
2 
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provide’ that private zemindars seeking en- 
hanced rents are to have them without 
giving notice to enhance. We think, then, 
that the plaintiff claiming from Government 
as a private zemindar, and being of course 
in no better position than that, can only 
have his enhanced rents when he sues for 
them under the provisions of the Rent Law 
in force when he sues, viz. by notice under 
Section 13 Act X of 1859. 

. We, accordingly, reverse the orders of the 
Lower A ppelinte Court, and decree this special 
appeal with costs, dismissing the plaiutiff’s 
suit with costs, 





The @8th June 1866, 
Present : 


The Hon’ble H. V. Bayley and E. Jackson, 

Judges. 

Verification of plaint—Examirtation 
‘and cross-examination of parties 
or thelr agents—Settlement of Is- 
' SUES. e ° 

Case No. 51 of 1866 under Act X of 1859. 


Special Appeal from a decision passed 
by Mr. S.. Wauchope, Additional Judge 
of Hooghly, dated the 80th October 1865, 
reversing @ decision passed by the 
Deputy Collector of that Distri®, dated 
the 13th April 1865. 


Sreenath Dutt Chowdhry and others ` 
(Plaintiffs) Appellants, 


VETSUS 


Gokool Chunder Sein and others 
(Defendants) Respondents. 


Baboos Kale& Prosunno Dutt and Gopal 
Lal Mitter for Appellants. 


Baboo Taruchnath Sein for Respondents. 


The defective procedure in the trial of this case by 
the Deputy Collector pointed out (1) as to the non-veri- 
fication of the plaint, (2} as to the examination and 
cross-examination of the parties op their agents, and (3) 
ns to the settlement of issues. 

Tars is a Shit for arrears of reat which 
the- plaintiffs allege to be due from the de- 
fendants on a holding of beegahs 26-6 in 
Talook Jugdishpore. The defendants deny 
thag they are in possession of any such 

ding. They state that they are co-sharers 
with plaintiffs of Talook Jugdishpore, and 
that constant disputes have been going on 
between them which is the cause of this 
false action. i 

The plaint was put in on the 7th February. 


No notice was then taken of the fact that 
d 


it was not properly verified by the plaintiffs 
or by their zemindaree agents, but by a 
Mooktar. The case was transferred for trial 
to the file of Baboo Kisto Chunder Rey. 
He, on the llth February, directeg sum- 
mons to be served on defendants to appear 
and answer the claim on the 27th February. 
On that day, he recorded that he was en- 
gaged in other duties, and adjourned the 
hearing to the Sth March., On the 6th 
March, the plaintiffs agent was examined. 
@n the 8th March, the defendant’s agent 
was examined. Qn the 14th March, the 
Depyithe Collector, not satisfied with the 
verification of the plaintiffs’ Mooktar, Zum. 
moned the plaintiffs to appear in person, 
On the 18th March, one of them appeared. 
On the same day, a petition was filed on the part 
of the plaintiffs stating that they relied for 
proof of their caseon the evidence of one of 
the defendants, Sreenath Dutt, and requesting 
that he might be summoned, But Sreenath 
Dutt sent ina medical certificate stating that 
he was an old sickly man and physically 
unable to attend Court, and his attendance 
was not required. On the 18th March, 
issues were fixed, the issue laid down being 
whether defefendants owed plaintiffs any 
arrears of rent or not. No date was fixed 
for the hearing of the oral evidence which 
the two parties might wish to adduce on 
this issue. The plaintiffs were told to prove 
their zemindaree books. They summoned 
witnesses for this purpose, who, however, did 
not attend. Nothing more appears to have 
been done in the ease, and on the 14th 
April the Deputy Collector dismissed the 
claim. He distrusted the Jumma Wasil 
Bakee papers in which mention was made 
of the jumma as being held by the defeud- 
ants. In appeal, the Additional Judge re- 
versed that decision. He considered that 
there was oo "good reason for distrusting 
those papers, and pointed out that one of 
the plaintiffs had come forward and deposed 


| to the defendants Kolding the tenure, while 


the defendants had one and all declined to 
appear and depose to the same effect. 

One ground of special appeal is that the 
defendants have not had opportunity to pro- 
duce their oral evidence, and that the Judge 
isin error in steting that the defendants 
were summoned as witnesses in the case; 
that only one defendant was summoned, and 
the Deputy Collector refused to enforce his 
attendance, as he considered there was suffi- 
cient excuse given for his not attendisg. 


We .think. the decision cannot stand. 
There-seems to be not only error in the fact 


A 


* the other. 


1866. Act X 
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Son whieh the judgment of the Appellate 
e Court is based, but there seems to have 


* been from first to last a defective procedure. 


The plaint is sot yet verified. One of the 
plaintiffs having given a deposition » does not 
cure the defect of non-verification of the 
plaint by all the plaintiffs. The deposition 
of the plaintiff! who was examined as record- 
ed in English by the Deputy Collector, 
amounts almost to a denial that he knows 
anything about the defendants holding the 
jumma or being liable for the rent. On the 


other hand, the Bengalee record of it makes 


him give a very different account of his 
knowledge as to the claim.. Wë, 
The law says that, on the date fixed for 
the hearing of the case, the Collector shall 
examine the plaintiff or defendant or the 
agent of each, and each may cross-examine 
Nothing can be more meagre 
than the examination in this case by the 
Deputy Collector,.and ‘there is nothing to 
show that any cross-examination was allowed. 


The plaintiffs’ agent was examiaed on one 


day ; the defendants’ agent was examined 
on another. It may even be doubted, from 
the papers on the record, whether they were 
both present and before the Court on either 


“ day, so as to have any opportunity of cross- 


examination, It appears, however, that 
the Deputy Collector, not satisfied with the 
deposition of the plaintiffs’ agent, summoned 
the plaintiff and examined him ; but even he 
was not cross-examined. 


The Deputy Collector then fixed the 
issues, but the issue which he fixed was not 
a proper issue. Itis true that the parties 
were at issue ultimately on the point as to 
whether defendants owed plaintiffs any rent 
or not. But the first question which they 
raised was whether the defendants held any 
such jummaas was alleged by the plaintiff 
or not. Jt is stated before ug that the jum- 
ma in question had been inherited by the 
defendants, while the defendants’ vakeel 
denies that his clients are the heirs of the 
person in whose name the jumma was former- 
ly held,.and denies also that they- are in 
possession. The issue whether the defend- 


_ ants hold and are liable for this jumma must 
be properly laid down, and a certain date 
fixed for hearing the evidence of both par-. 


ties upon it. ° 
‘The attention of the Deputy Collector is 
called to the procedure laid down in Act X 


of 1859 for the trial of such suits, and 


he is requested to adhere strictly to. that 
procdu re, e Sra 


EI 


refers to the same -class of cases. 


The decision:of the Judge’ is reversed, and 
the case remanded to him ‘to be returned to 
the Deputy Collector and then properly 
tried in accordance with the above remarks. 
Costs -to follow the final judgment. 





The 19th June 1866, 
Present: 


The Hon'ble G. Loch and A. G. Macpherson, 
Judges. j 


Jurisdiction—Act £ of 1859, Section 
23 Clause 7—Suit to set aside collu- 
sive decree for rent. 


Case No. 433 of 1866. 


Special Appeal from a decision Spassed by 
the Additional Judge of Jessore, dated 
the €5th November 1865, reversing a- 
decision passed by the Moonsiff of 
Koolnah, dated the 21st March 1864. +. 


Gopeenath Dutt (one of the Plaintiffs) 
Appellant, 


VETSUS 


Preeonath Sircar (Defendant) Respondent. 
Bob Nilmonee Sein for Appellant. 


Baboo. Nil Madhub Sein for Respondent. 


A suit by A to set aside an alleged collusive decree 
for rent obtained by B against C, under which decrea 
A was ejected from his lands and his crops were seized, 
is properly brought in the Civil Court as raising a ques- 
tion of title. Such a case is distinguishable from a 
case of illegal distraint by a landlord provided for by 
Clause 7 Section 23 Act X of 185% € 


We think the Lower Appellate Court had 
jurisdiction to hear the appeal which was 
brought before it in this case, and that the 
suit was properly instituted in a Civil Court. 
Clause 7 of Section 23 of Act X of 1859 
relates to cases under Sections 112 and 114 
of that Act, —cases in whic& the landlord 
himself distrains for rent: and Section 189 
Cases of 
distress for rent by the landlord are quite 
different from cases wherea suit under Act X 
has been instituted, a decree has been obtain 
and the decree has been executed against 
the ryot. The suit before us is one 
brought to set aside a collusive decree under 
which the defendants (the one suing as 
landlord andthe other allowing himself, to 


2 


be made defendant-as n- defaulting ` ryot) 
collusively, it is alleged, got a decree under 
which they seized the appellant’s crops and 
turned"him out of “his lands. That being 
the appellant’s case, he in fact raises a 
question of tithe which may be entertained 
by ‘a Civil Court. 

_ The case is remanded for trial by the 
Lower Appellate Court on the merits, 





The 20th June 1866. 


—_ 


Present : 


' Tle Hon’ble C. B. Trevor and G. Campbell; 
; dk - Judges,’ 
Putnee renss—Payments by unregis- 
tered purchaser of Dur-putneedar 
iabillty of Tegistered Dur-put- 
needar. ° 


Case No. 145-of 1866 under Act X.of 4859: 


© Special’. Appeal from a decision. passed 
© by Mr. S: Wauchope, Additional Judge 
Of Hooghly, dated the 28th November 
1865, affirming, a decision passed by 
Mr, J. D Cruze, Deputy Collector of 
Serampore, dated the 3\st May 1865. 


Luckhee Narain Mitter and another 
(Plaintiffs) Appellants, 


DETSUS ° 


' Sitanath Ghose and others (Defendants) | 
Respondents. 


Mr. J. L. Reed and Baboo Sham Lal 
" "Mier for Appellants. 


Baboos: Dwarkanath Mitter and Mohendro 
Lal Seal for Respondents.. 


A ragistered dur-putnéedar ia liable for the rent 
to the putneedar, though the former has sold his tenure 
to another not acknowledged by theelatter. A payment 

„made by the purchaser of the dur-putnee who has not 

obtained registrations in order to save the putnee from 
sale, is a voluntary payment. which-the segistered 
dur-putneedar cannot claim to deduct from the rent 
due by him to the putneedar. ` ray 


PLAINTIFF, 2 putneedar, sues Sitanath 


Ghose, dur-putneedar, for rent. There is 
wot out? that Sitanath -is the registered 
dur-putneedar and liable for the rent, though 
he ‘asserts (bat "he has sold to one 
_Sowdaminee not acknowledged by the 
putneedar. It appears that the putnee 
' “baving-been advertised for sale for arrears,- 
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the balance was paid by Sowdaminee, not on 
account of Sitanath, but in her own name,— 
her object being in fact to establish her 
position 9s dur-pntneedar. Sitanath. Ghose 
now seeks*to deduct from the rent dye by 
him:this payment made by Sowdaminee, 
We think that he cannot do so. Till Sow- 
daminee establishes her interest in the estate 
and obtains registration, all payments made 
by her are those of a mere volunteer, and 
Sitanath can claim no -deduction for pay- 
ments made by another person not op hig’ 
account. In fact, the struggle has through- 
out Jetn to force plaintiff to recognise’ 
Sowdaminee ; and till Sowdaminee has a légal 
status, whatever she pays otherwise. than 
on account of Sitanath is paid at her own 
risk. Situnath cannot have credit for the 
payments, The decision of the Court be- 
low is reversed, and Rupees 2,053-7-9 will 
be added to the deeree already passed in 
plaintiff’s favor. 


The 25th June 1866. 


Present: 
The Hon’ble H. V: Bayley and E. Jackson, 
Judges. E 


No avpeal (from order of Deputy Col- 
lector in execution)—Power of Hich 
Court (under Section 35 Act XXIIT 
of 1861)—TJudgement to include va~ 
lue of Stamps. ` 


Case No. 62 of 1866 under Act X of 1859.. 


Miscellaneous Appeal from an order passed 
by the. Officiating Judge of Dacca, dated 
the lst December 1865, reversing an 
order. passed by the Deputy Collector of 
Fureedpore, dated the 22nd August 1865, 


Mr. BO Bell Campbell (Decree-holder) 


d 


S Respondent, 


D 


VETSUS 


1 


Cazes Abdool Huq (Judgment-debtor) 
Appellant, 


Mr. R: E. Twidale for Appellant. 


Baboos Chunder Madhub Ghose aud Khettur 
Mohun Mookerjee for Respondent. 


er On a question arising under Section 92 Act XZ of 1859, . 


the Deputy Collector held that the judgment was for a. 


sum emmeeding 500 Rupees, by including the value of 


“stamps ineyrred in taking out execution, The Judge on | 


- stamps used in GER 
t 


d 


1866,] Act X 


- Č appeal held that the value of the stamps should not be 


taken into account and reversed the Deputy Collector's 
order. The Judge had no authority to entertain an appeal 
from an order of the Deputy Collector passed in execu- 
tion; and the High Court under Section 34 Act XXTIT of 


1861, and following the principle of Sections 187 and 188- 


of Act YII of 1859 (according to which the value of 
a decree is required to be in- 
cluded in the judgment), restored the order of the De- 


puty Collector. 


Tars is an application to this Court under 
Section 35 Act XXIII of 1861. The 
Judge of Dacca has entertained an appeal 


from the order of a Deputy Collector passed. 


in execution of deeree in a suit under Act X of 
1859, and has reversed the order ef the 
Depwty Collector. There is no doubt that 
the Judge had no authority to receive any 
such appeal. Section 151 Act X of 1849 
lays down that no order of a Deputy Collec- 
tor passed “after decree and relating to the 
execution thereof shall be open to revision 


‘or appeal otherwise than as expressly pro- 


vided inthis Act.” As, then, there is no pro- 
vision in the Act for such an appeal, it 
follows that the Judge exceeded his authority 
in hearing it, and his order must be 
reversed, 

Bat it is said that this Court has authority 
by the same Section to pass such other order 
in the case as to it may seem right; and 
therefore, if we consider the decision of the 
Judge right and that of the Deputy Collector 


wrong, we may pass the order which thes 


Judge has passed. ‘There are precedents to 
the effect that this Court has such authority. 
Without giving any opinion upon the point, 
we have heard the appellants’ pleader on the 
question which was before the Deputy .Col- 
lector. It arose under Section 92 of Act X 
of 1859, which lays down that "no process of 


execution of any description shall be issued. 


on a judgment under this Act after the lapse 
of three years from the date of such’ judg- 
ment, unless the judgment ba for a sum ex- 
ceeding 500 Rupees.” It is admitted that 
the judgment in the case’ was under 500 
Rupees, if the value of stamps incurred in 
taking out execution is not included in it, 
and that the.judgment is fora sum exceeding 
500 Rupees, if the value of those stamps be 
taken into account. The’ Deputy Collector 
was of opinion that it should be taken into 
account. The Judge held that it should not, 

There are no particular Séctions of Act X 
which can be referred to as ruling this point. 
Although the provisions of Act VIII of 1859 
do not in their entirety necessarily apply to 
Act X on points on which Act X is silent, 
and Act VIII is not distinctly incorporeted 
with it, still we think that, in deciding a 
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general point of law of this description, we 
‘cannot do better than be guided by the 
general principle of law which we ‘find in 
that Act. Section 187 states that the judg- 
ment shall in all cases direct by whom the 
costs: are- to be,paid. Section 188 explains 
that “‘ under the denomination of costs are 
“included the whole of the expenses neces- 
“ sarily incurred by either party on account 
“of the suit, and in enforcing the decree 
“ passed therein, such as the expense of 
“ stamps,” So, Se In any suit under Act 
VIII of 1859, it is clear from these Sections 
that the value of stamps required and used in 
enforcing a decree would be held to be in- 
cluded in the judgment. We would apply the 
same law to judgments in Act X suits,—the 
more so as we consider its principle to be 
reasonable and proper. a. 
Under these circumstanges, itis not neceg- 
sary that we should pass any fuether order 
in this case than to restore the original eor- 
der of the Deputy Collector in its in- 
tegnity, which we accordingly hereby do. 
The, costs. of this appeal will be paid by the 
respondent. | i =: 





The 26th June 1866. 
Piton: 


DH e i i 
The Hon’ble F. B. Kemp and W. S. Seton- 
Karr, Judges. 


Endowment—Kubooleut. 


Case No. 509 of 1866 under Act X of 1859. 


Special Appeal from a decision passed by 
(e Judge of Chittagong, Gated the 29th 
November 1865, affirming. a decision - 
passed by the Deputy Collector of that 
District, dated the 26th January 1865. 


Hiddutt Ali (Defendant) Appellant, 


VETSUS 


Koleemaalla Meeajee Mutwallee (Plaintiff ) 
Respondent. 


Baboo Kishen Succa Mookerjee for Appel- 
lant.” ~ Na 


Baboo Gopeenath, Mooksrjee for Respond- 
ent, . 


e 
A suit by Oe mutwallee of a mosque to obtain a 
kubooleut from a khadim or subordinate servant attach- 
į ed to the mosque, will not lie under Act X of 1859, 


" 


ir 


. Act E 


A 


Tars was a suit by a Mutwallee to obtain a 
kubooleut from the defendant, who is admit- 
tedly the Khadim or subordinate servaht 
attached to the mosque of which the panne 
is Mutwallee, 

- Both parties appear to have been appoint- 
ed by the Collector as Local Agent. 

-The plaint admits that no rent has -hither-. 
to been paid by the defendant, and that he 
has been holding the land without, a bundo- 


` bust or settlement. 


. The answer of the defendant has been 
consistent throughout to the effect that he is 
not the ryot of the plaintiff, that he has 


` never attorned to him, and that he holds land 


Si 


on an independent title in lieu of his wages 
as Khadim of the mosque. A suit for a 
kubooleut will not lie under Act X until the 
relation of 4andlord and tenant is clearly 
made out. In this case, the -plaint itself 


‘shows, independent of the pleading of the 
defendant, that ‘such relationship does not 
- exist between the parties. 


The syit was 
therefore not cognizable in the Revenue 
Courts. The decisions of buth the lower 
Courts ‘are reversed, and the appeal decreed 


“with costs and interest. 





The 26th June 1866. 
5 - Present: 


The Hon’ble Sir Barnes Peacock, Rt., Chief 
Justice, aud the Hon’blse G. Loch, Judge. 


' Jurisdiction—Section 9 Act VI of 


1862 RBR. C.—Right of measurement 
(confined to proprietors in posses- 
sion)—~Decision of Collector (final as 
to possession)—Right of suit in 
" Civil Gougt (for declaration of title). 


Case No. 3408 of 1865. 


Special Appeal from a decision passed by 
Baboo Lukhee Narain Mitter, Additional 
Principal Sudder Ameen of Dacca, 
dated the lst September, 1865 reversing 
‘a decision passed by Moulvie Rumeezood- 
deen, Moonsyff of Chowkee Pulsor, dated 
the 26th. September 1864. 


Kalee Doss Nundee and others (Plaintiffs) 
Appellants, 


Yersus 


"See Dutt Sein (Defendant) Respond- 


e ent. 


` Baboos Kalee Kissen Sein and Nulleet , 
Chunder Sein for Appellants. ` 


_ Baboo Nil Madhub Sein for "Respondent, 
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Under Section 9 Act VI of 1862 B. C., the proprietor 
who can claim to measure must be a proprietor i In pos- 


session, and not a proprietor out of possession although ` 
The only, question ` 


he may be able to prove his title. 
which the Collector has to try under that Section, i 18, 


which person is in .possession, and his decision is final ’ 


only ag to possession and not as to title. The unsué- 
cessful party has aright to sue in the Civil Court for 
a declaration of his right. 


We think that the decision of the Prin- 
cipal Sudder Ameen must “be remanded to 
him to hear the appeal upon the merits. ` 

Section 9 Act VI of 1862 B. C. enacts 
that “every proprietor. of an estate or tenure, 
"or other person in receipt of the rents of 
“ap estate or tenure, has aright of making 
“a general survey and measurement of the 
“ lands comprised in such estate or tenure, 
“or any part thereof, unless restrained from 
“doing so by express engagement with 
“the occupants of the land.” The words 
“ every proprietor or other person in re- 
ceipt of the rents”? show that the proprietor 
who claims to measure must be a proprietor 
in possession, and not a proprietor out of 
possession although he may be able to prove 
his title. 
Collector had to try under Section 9 was, 
which of those two persons was in pos- 
session. ‘Then comes the proviso in Section 
10,—** Save as aforesaid, the decision of the 
d Collector on all matters enquired into and 
« determined by him under this or the last 
* preceding Section shall be final,” that i8 
to say, his decision as fo which person was 
in possession should be final. ` But it never 
could have been intended that the Collector 
should enquire into the title. 

That being the case, the decision of the 
Collector was conclusive only as to posses- 
sion, The Collector found that the person 
who asked to measure was in possession. 
Now, if the defendant who was decided to 
be in possession should bring an action for 
rent in the Collector’s Court and the plaint- 
iff should intervene, the only question be- 
tween these two persons would be which 
of them was in possession. The decision 
of the Collector finding that the defendant 
Was “in possession would be evidence in his 
favor, opd the plaintiff, under Section 77 
Act X of 1859, would have to go to the 
Civil-Court to prove his title. 
waiting, he saves time by suing to reverse- 
the decision of the Collector by proving 
his title. This is a case, therefore, in which 
the plaintiff had a right to sue for a declara- 
tion of his right. 

The case will be remanded to the Prin- 
cipa Sudder Ameen to try the SS upon 
the mewits. 


6+ 


The only question which the- 


lustead of ` 


Se 
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The 26th June 1866: "e In our opinion, therefore,” the Judge 
` ‘Presenta ai "Se" ought to have entertnined the appeal and 


The How’ble L. S. Jackson and W. 
Markby, Judges. .° ` 


e 
Jurisdiction (of Civil Sourt)—Suit to 
set aside fraudulent sale in execu- 
tion under Act X of 1853. 


Case No. 200 of 1866. 


Special Appeal from a decision passed by 
the Judge of East- Burdwan, dated the 
10h November 1865, affirming a deci- 
sion passed by the Principal Sudder 
Ameen of that District, dated “the l3th 
December 1864. 


Aughore Lall Shamunt (Plaintiff) Appellant, 
versus 


Gyananund Roy (Defendant) Respondent. ; 


Baboos Nil Madhub Sein, Luleet Chunder 
Sein, aud Chunder Maithub Ghose for 
Appellant. 


Baboo Gopal Lal Mitter for Respondent. 


A suit lies in a Civil Court to set aside a sale in ere. ` 


cution of a decree frauilalently obtained in a Beyenue 
Court under Act X of 1859. 

THE plaintiff's s case was that he held a 
rent-paying under-tenure under the defend- 
ant, and also certain rent-free lands within 
the same mouzah ; that the former tenure 
having an arrear of rent adjudged to be due 
upon it was put up for sale and actually. sold, 
whereupon the defendant bought it himself; 
that the defendant had so practised upon 
the Collector who made the sale as to- have 


a bill of sale made out by whieh the plaint- 


iff’s rent-free land was represented asin- 
cluded within the tenure sold, and, under 
color of such pretended sale, had ousted 
him from the rent-free land, as well as from 
the rent-paying tenure. 

The. Principal Gudder Ameen dismissed 

. the suit upon its merits. Ou-appeal, the 

Zillah Judge held that this was a suit 
bringing in question a Collector’s proceedings 
in respect of a sale for arrears of rent under 
Act X of 1859, and that under a precedent 
of this Court (Weekly Reporter, Full Beheli 
Rulings, page 147) he had no jurisdiction to 
try the question ; aud he therefore “ dismissed 
the appeal,” whereby the decision of the 
lower Court was appatently affirmed. 

We think the Judge was mistaken, and 
that the facts alleged by the piaintiff amount- 
ed to such an act of fraud on the defendant? S 
part as gavə the plaintiff A cause'of action 
in the Civil Court (5 Mes Ppor ter, 
page 20, Act X Rulings). ; 


tried it upon its merits. 
We therefore set aside his decision, and 
remit the appeal to him for trial, 





The 27th June 1866. e 
Present: 


The Hon’ble F, B. Kemp and W. S. Seton- 
Karr, Judges. 


Local investigation. 


Case No. 552 of 1866 under Act X 
of 1859. 


Special Appeal from a decision passed by 
the Judge of West Burdwan, dated the 
28th December 1865, rever sing a decision 
passed by the Deputy Collector of that 
District, dated the 14th August 1865. 


Roghoonath Panjah and others (P laintjffs) 
Appellants, 


VETSUS Së 


_Brgejeeb Ghossal and others (Defendaits), 
Respondents. 


Baboos Ashootosh Dhur, Kishen Suece 
Mookerjee, aud Nil Madhub Sein for 
Appellants. 


Baboo Romesh Dindir Mitter for 
e Respondents. 

Under Section 73 Act X of 1839, a Collector may at 
any stage of the case depute an Ameen to make a local - 
investigation. 

Tae Judge is clearly wrong in holding 

that the order of the lower Court directing 
an investigation by an Ameen was a “ per- 
nicious and illegal order.” Under Section 
73 of Act X of 1859, the Collector may 
"nt any stage’? of the ease cause a local 
enquiry to be made, ‘The decision of the 
High? Court quoted by the Judge (Huro 
Mohun Mookerj ‘jae ‘versus Thakoor Doss 
Mandul, dated 14th September 1864) does 
not rule that it JS illegal to depute an Ameen 
at any stage of the - -case, but that a Court 
is*not bound to depute an meen. 
The case must be remanded. The Judge 
will consider the whole of the- evidence, 
including the report of the Ameen and the 
evidence taken before him, and pass a fresh 
decision. 

The relation of landlord and tenant ap- 
pears to us not to be disputed by. the tenant, 
the defendant. The Judge will also gonsi- 
der whether, as against the defeudants who 


i did not appeal, the plaintiff is not entitled 
; to a decree. 


ke 


P 


12 


e 


Act X 


The 37th June 1856. 
t Proa: D 2 


The Hon’ble Sir Barnes Peacock, Kt, Chief 
Justice, and the Hon’ble G. Loch, Judge. . 


Appeal—Suit for Distraint under 
e 100 Rs.--Procedure. ` 


Caso No. 3174 of 1865 under Act xX of 
1859, 


Special Appeal from a decision passed by 
‘Mr. F. B. Simson, Judge of Mymensingh, 
dated the 24th August 1865, affirming a 
-decision passed by Mr. T. Smith, Ofici- 
ating Deputy Collector of that Distr ‘ict, 
dated the 27th May 1865., 


Ray Chunder Surmah Chuckerbutty 
(Objectot) Appellant, 


° i VETSUS 


Gour Mohon Deb (Plaintiff) and others 
_.. + (Defendants) Respondents. 


$ Baboo Nil Madhub Sein for Appellant. 


- Baboo Luleet Chunder Sein for 
Respondents. 

` Where a third arty intervenes in a suit under 100 Rs. 
and the Deputy Collector substantially determines, not 
simply the question of possession, but the right of the 
Zemindar-to distrain for the rent due from the actual 
, Cultivator, the appeal lies to the Judge. In sëch case, 
“the Court, instead of simply declaring the Zemindar’s 
. right to distrain upon the person in actual possession, 
` ought to enquire who was the actual cultivator or ryot 
" in possession of the land,and then who was in- actual 
receipt of the rents from that ryot, and to determine 
the suit according to the result of that enquiry under 
Bestion 140 Act X of 1859, 

` Ir appears to us that this case differs from 
the Full Bench decision of 25th May 1865. 
In that case, it Was held merely that a de- 
termination between the plaintiff aud the 
intervenor as to who was in the actuul re- 
ceipt of rent was not a determination of a 
matter of- right or interest in the land which 
“ would give an appeal to the Judge instead 
of to the Collector in a case in ‘which the 
amount was under Rs. 100. But in this 
case, we think that the Deputy Collector did 
in- substance determine, not simply . the 
question who-was in possession, but whe- 
ther the zemindar had the right to distrain 

for tye rent due from the actual . cultivators. 
Te plaintiff Gour Mohun Deb complained 
against the defendant, who was the zemindar, 
for distraining his property. ‘The defendant 
justified the distraint by saying that Rumzan 
and Nowaz were holding the land*under her, 


` aud that they ` were the persons in actual 


ww 
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possession and cultivation of the land. She, 
therefore, claimed the right to distrain, not 
for rent due from the mokurureedar who 
intervened, but the right to distrain for rent 
due from the actual cultivator. The gppel- 
lant intervened, and he said’ that “ the actual 
“ caltivator of the land is the plaintiff. He, 


“not Rumzan and Nownz, is the actual ryot. 


“and cultivator, and he (the plaintiff) holds, 
“ not of you, but of me, who am a mokuru- 

‘‘reedar and‘ in actual receipt of the rent 
“ from the actual cultivator.” 

"The Deputy Collector determined that the © 
zewipdty | was entitled to distrain upon the 
land for any rent, whatever if might be? so 
that-in substance he determined “that the 
zemindar was entitled to distrain for the 
If so, 
it followed that, the intervenor was not en- 


titled to distrain for the rent due from the 


actual cultivator, The judgment did not 
thereby decide whether the defendant or 


the intervenor was in the actual receipt of | 


the rent from the actual. cultivators. In 
substance, it determined against the right 
of the mokurureedar (the appellant) to 
distrain, whereas the. Deputy Collector 
ought to have determined the simple ques- 
tion. of who was in actual receipt of rent 
If he had done so, the 
appeal might have gone to the Collector 
according to the Full Bench decision. But 
he has substantially determined a question 


of right, and the appeal was properly pre- 


ferred to the Judge. 

Then, with reference to the merits of the 
case, it appears that both the Deputy Col, 
lector and the Judge were wrong, because 


they held that the zemindar was entitled to ` 


distrain upon the person in actual possession. 
Instead of done that, they ought to have 
ascertained who was the person in actual 
possession, and, ‘in the next place, who was 
in actual receipt of the rent from that 
person, 

It appears to us that the appeal must. be 
allowed and the decisions of the lower 
Courts reversed, and the case must go back 
to the first Court to-enquire, first, who was 
the actual cultivator or ryot in possession 
of the land, and then, who was the person in 
actual receipt of the rent from that ryot, 
and to determine the suit according to the 


-result of that enquiry in accordance with 


the provisions of Section 140 -Act X of 
1859. 
‘Special appeal No. 8175 of 1863 is gov- 


erned by this decision, and is remanded with 


similar drrections, 


= 


KEY 


Can 
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S The 28th June 1866. l 
l ` Present: 


The Hon’ble F. B. Kemp and W. S. ët 
! Karr, Judges. .* 
Estéppel—Finding of possession in 


a IWiscellaneocus proceeding under 
Section 25 Act X of 1859. 


Case No. 584 of 1866. 

Special Appeal from a decision passed by 
the Judge of Shahabad, dated the Gih 
December 1865, affirming o decision 
passed by the Sudder Ameen of that 
District, dated the 11th July 188. , 


Cijee Rumzan Ali (Defendant) Appellant, 
Versus 


Chowdhry Chuttursal Singh (Plaintif) 
Respondent. 


Mr.. R. E. Twidale for Appellant. 
Baboo Dwarkanath Mitter for Respondent. 


A finding of possession in a Miscellaneous proceed- 
ing under Section 25 Act X of 1859 is not binding 
on the Civil Vourt. 

THE onus has not been Placed. upon the 
wrong party., The possession of the special 
appellant has not been found in any suit but 
in a Miscellaneous proceeding under Section 
25, Act X, which is not binding upon the 
Civil Court. 

The finding of the Court below that the 
long possession of the special appellant has 
not been established, cannot be interfered 
with in special appeal. 

The appeal~is dismissed with costs and 
interest. 


The 28th June 1866. 


Present : 


The Hon’ble.G. Loch and L. S. Jackson, 


Judges. 


Measurement (Disputed right to the 
land)—Jurisdiction (of Collector) 
—Appeal—Stamp Duty. 


‘Case No. 18 of 1866 ider Act X of 1859. 


Miscellaneous Appeal from an order passed 
by the Judge of. Tirhogt, dated the 17th 
November. 1865, - reversing an order 
- passed by the Collector of that District, 
dated the 27th May 1865. 

Mr, J. Smith, Appellant, : 
VETSUS "e 


` Baboo Nundun. Lal, Respondent. 
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Rulings.. IER 
Mr, J. S. Rochfort and Baboo Nil Monee 


Sein for Appellant. 


"Baboos Dwarkanath Witter and Unnoda ` 
Pershad Banerjee for Respondent. 


. ACollector’s jurisdiction to allow a measurement 


where the proprietary right to the land is contested, is 
not barred by Sections 9 and 10 Act VI of 1862 B, GO 
if he is satisfied that the’ party seeking his assistance 
to measure is in receipt of thea rents, Ifthe Collector 
disallows the measurement on the ground that the ap- 
plicant is not in receipt of the rents, the party aggrieved 
may appeal to the Civil Court. 

etitions of appeal in such cases may be written on 
the stamp used for Miscellaneous petitions. , 


Loch, J.—-T His was a case to obtain an 
order from the Colleetor for the measure- 
ment of certain lands under the provisions 
of Section 10 Act VI of 1862, Bengal 
Legislature. The - respondent intervened, 
but the Collector passed an 68rder in favor 
of the present petitiougr, which the Judge 
reversed in appeal, on the greund that the 
law gave.the Collector no jurisdictign to 
determine the right to make a measurement 
where the proprietary right to the land 
was contested. 

A preliminary objection is raised to th® 
special appeal being heard, that this petition 
of appeal is not, written upon a stamp of 
the proper value, and that the provisions of 
Section 10 Act VI of 1862{B. L.) require 
that petitions of appeal be written on the ' 
stamp sprescibed by Act X of 1862. As, 
however, we are at a loss to understand how 
the value of the right to measure is to be 
éstimated, and the pleaders who raise the 
objection are unable to point out any suit- 
able mode of calculation, we think that the 
petitioner has done all that is necessary by 
writing his application on the stamp in use 
for miscellaneous petitions to this Court. 

We think the Judge was wrong in hold- 
ing that no order for measurement could 
be legally made when the proprietary right 
and the fact of possession is in dispute. No 
doubt, the provisions of Sections 9 and 10 
Act VI of 1862, Bengal Council, relate im- 
mediately to disputes between landlord and 
tenants, and do not distinctly provide for the 
disposal of cases such as the present: But 
it cannot be supposed that the law ever in- 
tended to leave a party in possession helpless, 
and to tie his hands, because another person 
disputed his rights to make a measur 
Where such a dispute does arise, the Collee- 
tor has to determine whether the party seek- 
ing his assistance to measure is in receipt 
of the rents, ¿. e. is in possession. If he be 
satisfied of this, he can give the aid which 


| the law'authorizes him to give, ee the 


J4 E Act X 





other party to establish his right by regular 
suit, If possession be not proved, the Col- 


- lector will reject the application for assist" 


ance, `, 

-E would reverse the order of the’ Judge 
with -costs, 

Jackson, J.—I am of the same opinion. 
When application is-made to the Collector 
under Section 9 Act: VI of 1862 (B. C.') 
for an order allowing a measurement, the 
Collector is undoubtedly bound, to satisfy 
himself that the person applying is a person 


who has a right to measure,—that is, that he. 


isa “ proprietor of au estate or tenure, or 
“ other person in receipt of the rents of an 
<t estate or tenure;’ and if the Collector 
distllows the measurement on-the ground 
that the applicant is nota person having 
such right, the party aggrieved has the 
right of appeal to the Civil Court under Secs 
tion 10 of-the same Act, 

Whether, in such a case, an intervenor, 
whiose objection had been disallowed by the 
Collector, would be entitled to appenl, is a 


question which we need not at present 
étermine. ` e 
The 29th June 1866. 
Present: 
The Hon'ble H. V. Bayley and E.. Jackson, 
Judges. 
Measurement (Disputed right to the 
land), 
Case No. 115.0f 1866 under Act x 
of 1859. 


ae Appeal from a decision passed by 
the Judge of Rungpore, dated the 13th 
Décember 1865, reversing a decision 
passed by the Deputy Collector of that 
District, dated the 28th August 1865. 


Har adhun Dutt and others (Plaintiffs) ` 
Appellants, 


Sech S versus e 


Hazee Mahomg and others (Defendants) 
espondents, 


Baboos Kishen Dyal Roy and Issur 
Chunder Chuckerbutty for Appellants. | 


e No one for Respondents. 
è 


, contested, 


Tus was a suit by a plaintiff (alleging 
' that-he held certain Ahamur lands of the 
` gemindars by an Ikrar from that person) to 
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Revenue Courts have jurisdiction to determine 
the right to measurement under Section 9 Aet VI of 
1862 B. C., where the EE right to the land-is 


[Vole VI. 


measure the lands of certain¢r yots under 
Section 9 Act VI of 1862 (Bengal Council). 

A putneedar, with n putnee lease from the 
| gemindar, intervened, and claimed the lands 
sought to “be measured by plaintiff as part of 
his ‘putnee. 

The ryots supported the putneedar, 

The first Court, finding on the evidence 
that the ryots paid their rents to plaintiff 
under a “ Roka” from the zemindar, held 
that the plaintiff- was in receipt of rent as 
landlord ; and thus, under Section 77 Act X 
of 1859, the first Court rejected the claim of 
the interyenors. 

The putneedar and ryots appealed to ¢he 
Judge, who held that, as there was a con- 


flicting title to be adjudicated, as between ` 


the plaintiff claiming in the place of the ze- 
mindar, and the putueedar, the case was not 
within the cognizance of the 
Courts. 

Against this decision plaintiff appeals, 


and urges that this is a wrong view of the 


law ; that he (plaintiff), under his Ikrar as in 
the place of the zemindar, has a right to 
measure according to Section 9 Act VI of 
1862 (Bengal Council), and that he has this 
right under the terms of Section 9 Act VI 
of 1862, which state that the party thereby 
authorized to make a general survey or 
measurement is ‘every proprietor of an 
“t estate or tenure or other person in receipt 
“of the rents of an estate or tenure, and 
“that the right extends to the lands com- 
“prised in guch estate or tenure ‘or any 
“part thereof, unless restrained from doing 
with the 
“ occupants.” 

Now, it is not contended that there is 
any express stipulation with the occupants 
of the land in this case to restrain plaintiff 
from meaguring. 

It remains tb be decided whether the 
Judge is right to hold that he has no juris- 
diction on the ground that the matter is 
one of title, and whether the Ikrar from the 
zemindar enables plaintiff to measure the 
lands. 

We think that the Revenue Courts have 
jurisdiction, for the point is not one of title 


the plaintiff is in guch a position as under 
the Revenue Law (Section 9 Act VI of. 
.1862, Bengal Code) gives him the power to 
demand a measurement of the estate from 
the Revenue Courts, i. e. whether he is in 
receipt of the rents of the estate. It isin 
fact fer ‘the lower Court to try whether the 
rents ‘of* this Ahamar land are collected by 


“Revenue | 


(o. be tried in the Civil Court, but whether ` 


D, 


Oh 
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the plaintiff or the defendant,. and to allow.| the plaintiff’s suit, considering him bound by 

- or disallow measurement according to his] the pottah granted by his predecessor. 
decision on that point. : "Plaintif now appeals specially, urging 
We remand this case accordingly for that, as he isthe purchaser of the tenure, 
re-trial with reference to the above’remarks.-| and as ihe pottahs bear dates severally in 
À 1253, 1264, and 1266, he is not bound either 
S by the nature of his purchase or by length 





ee of possession with uniform’ payments to re- 
The 3rd July 1866. gurd the pottahs, but is entitled to rent 
Present : at the rate which similar ryots pay for 


similar lands in the neighbouring places. 
The Hon'ble ©. B. Trevor and G., Loch, ° We . think there can be no doubt that, 
. | under the circumstances of this case, the 
Judges. P e | contention of plaintiff is correct, and that 


e he is entitled to what he claims, The Lower 
Transferable Under-tenure (Sale of— | Appellate Court seems to have fallen into ` 
in execution for rent)—Suit for|the error of considering that the -rights 


kubooleut at neighbouring rates. conveyed to the purchaser were only: those 

| l e of the purchaser in execution of an ordinary. 

Cases Nos. 491 to 494 of 1866 under Act X | decree. This is not the case. Plaintiffs 
f.1859 have purchased the tenure and*ean avoid ` 

a any lease or holding within their tenure sot 

Special Appeals from a decision passed by specially protected by law. The Judge will 


i “ {enquire into the rates paid by similar ryots 
the Judge of the Twenty-four Pergun- | of similar lands in the places adjacent to the 


nahs, dated the 5th December 1865, | defendant’s lands, and give plaintiff what- " 

, daois , ever rate of rent may, after such enquiry; 
affirming a decision passed by the Deputy seem fair and equitable. i 
Collector of that District, dated the 29th l 
August 1865." 


D 


Srishteedhur Mundul (Plaintiff) Appellant, à The 3rd July 1866. 
. VETSUS | ; Present : 


Gobind Suruckar (Defendant) Respondent. | The Hon’ble C. B. Trevor and G. Loch, 


-Baboos Hem Chunder Banerjee and ` Judges. 


Bhowange Churn Dutt for Appellant. | Nowabad and Turruflands—Resump- 


Baboo Kishen Sucea Moo herjee fo tion and settlement— Kubooleut. 


Respondent. E Case No. 525 of 1866 under Act X of 1859. 


r a 
The purchaser of a transferable under-tenure in exe- - 


cution of a decree for rent may void any lease or hold- | Special Appeal from a decisi ‘i assed 
ing within the tenure not specially protected by law, P PP fi Oe Pass by 


and ‘consequently may sue for a kubooleut at rates paid the Judge of Chittagong, dated the 29th 
en ES EE November 1865, reversing o decision 
Wn ona ees ee EE EE 
Act X of 1859 and VITI of 1835,. sues de- District, dated the Tth October 1861. 

eee e SEN of fa SE | Hato Doss Raha (Plaintiff) Appellant, >- 


lar description-in the places adjacent. ~ wua 
. The defendant pleaded mokururee pot- EEN - 
tahs granted by the out-going tenant. in - m S s 
" 1266, 1264, saat 253. 6 É _Traoheeram Paul and others (Defendants) 
The lower Courts both found the pottahs Respondents. - ' 
genuine, and, considering’ that the “sale í gë . 
was one in execution of a decree, dikmissed | Baboo Mottee Lal Mookerjee for Appellant. 
d e 
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~ Baboo Kishen “Succa Mookerjee for 
Respondents. 


Where ryots continue to pay rent to the parties ont: 

" whom they got their leases of Turruf and Nowabad 

lands; the mere fict that Government resumed and se- 

parately | settled the Nowabad lands with the Turrufdars 

will not injure the rights of the’ ryots nor affect the 

presuinption arising from uniform payment of rent for 

20 yoars, All that the purchaser of the Nowabad lands 

- gold for arrears of rent can claim is a kubooleut for the 

proportion of the rent assessed on the Nowabad lands 
and hitherto paid to the Turrufdars. 


ee purchased a Nowabad Talook 
sold for arrears of rent. He brings this 
suit to obtain a kubooleut at certain rates. 
The defendants pleaded payment of an uni- 
. form rate of rent, and the Judge found for 
the defendant on the presumption arising 
from’ their. having held the lands for twenty 
years, The case was-remanded to allow the 
plaintiff an opportwnity to rebut this presump- 
tion by degfil evidence, and the Judge now 
hobds that the plaintiff has entirely failed to 
dé go: He accordingly dismissed the suit, 
‘giving a decree. for the defendants with 
costs. 
“In special Seegen it is urged that the 
‘leases under which the tenants hold are de- 
rived from the Turufdars.; that the Turufs’ 
‘and Nowabad Talooks are separated ; and 


that a lease given for Turuf lands cannot be |: 


binding against the purchaser of a Nowabad 
tenure. It appears that the Turufdars from 
. whom the defendants derive their title, at 
one time held the Nowabad lands as part 
of their Turufs, and that the defendants’ 
„ lease comprised lands both in the Turaf 
and in the Nowabad lands which were 
subsequently separated from the Turuf by 
Government and separately settled. If the 
defendants continued to pay rent to’ the 
parties frém whom they got their lease so 
long; as they continued fo hold the Turufs 
and the Nowabad lands, the mere fact that 
Government resumed and “separately settled 
' the Nowabad lands with the Turufdars, 
will not injure the rights of the defendants, 
nor-affect the presumption arising from the 
_ payment of @ uniform rate of erent for 
twenty years. All that the plaintiff can 
ask is for the defendant tö give them kuboo- 
_ Jeuts for their -proportion of the rent as- 
- signed on the Novwabad lands which they 
neuter hitherto paid to the Turufdars ; and 
this the defendants are willing to do. 

The special apptllant further objects that 
the Judge should not have dismissed his 
claim altogether, but have given. him a 
decree for what the defendants were willing 
to give. He did not ask for that, and-there- } 

+ S 


` 






























fore the Judge was right in dismissing his 
suit This decision, 
prevent plaintiff now obtaining from - the 
defendarts -what they are willing to gtve. 
We dismiss the appeal with costs. ` e 





The 4th July 1866. 
Present: 


ER Hon'ble OB Trevor and G. Loch, 
A ; Judges. : 


Remand-—Hvidence. °- 
Case No. 577 of 1866 under Act X of 1859. 


Special Appeal from a decision. passed by > 


the Judge of Purneah, dated the Tih 
December 1865, modifying a decision 


passed by the Deputy Collector of that 


District, dated the 2nd October 1860. 
Boola Singh (Plaintiff) Appellant, 
versus 


‘Bibee Reazoonissa (Defendant) ` 
Respondent. 


Baboos Uprokash Chunder Mookerjee- and 
Greesh Chunder Ghose for Appellant. 


Baboo-Romanath Bose for Réspondent. 


Where a Judga enters into the merits of a case re- 


manded to his predecessor for a legal judgment, if he ad. | 


mits further evidence on the part of the defendant, he 
cannot refuse to admit that offered by the plaintiff, 


As the former Judge had left the district 


[Vok VIL - 


CA 


1 


however, will not s 


nF 
D 


’ 
H 
$ R 


when the case was remanded for him to draw : 


up a legal judgment, we think it was open 
to the present Judge to enter into the merits 
and pass a fresh decision in the case; but we 
do not undergtand why, on the 7th Decem- 
ber, he admitted fresh evidence on the part 

of the defendant, and refused to admit that 
offered by the plaintiff We think that, if 
he gave the one party this advantage, he 


should have treated the other party in a _ 


sjmilar manner. ; “i. 


Another question is raised that the notice 


such as served was nota legal notice, inasm 
it did not state, as required by law, the 


+ SCH 
grounds on which.enhanced rent- was s de- Ta 


manded. 


We remand the case with direction to thé | 8 


Judge to permit the plaintiff to put in the 
additional evidence offered on 7th Decem- 
ber By him, and to consider the objection 
taken fb the notice, <a 


Ch 


>» 
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The 5th July 1866. 


Present : 


The Hon’ble F. B. Kemp and W. 
l Karr, Judges. 


e Se . i ‘ be 
"S. Seton- 


Evidence (of rent)—Zemindar’s Loa- 
zima papers. 


Case No. 810 of 1866 under Act X of 1859, 


Special Appeal from a decision. pagesd, by 
tie Judge of West Burdwan, dated the 
22nd December 1865, affirming a decision 
passed by the Collector of that District, 

` dated the 25th August 1865. 


Shibo Soonduree Debia and others (Plaintiffs) 
` Appellants, l 


VETSUS 


` Ram Dhamait Kunnee and others (Defend- 
anis) Respondents. 


Badoo Bama Churn Banerjee for Appellants. 
Baboo Nil Madhub Sein for Respondents. 


The meré insertion of the name of the defendants 
father in the Loazima papers of the Zemindar is no 
sufficient evidence that rent has ever been paid for the 
lands in dispute, l 


Tars- suit was remanded with permission 
to the plaintiff, special appellant, to amend 
his plaint. w S 
~ The onus of starting his case by shewing 
that the lands were mål, and that rent had 
at some time been paid for them, was laid 
on the plaintiff, who has failed to discharge 


himself of the same. 


=> 


‘The mere insertion ef the name of the 
defendant’s father in the Joazima papers 


of the zemihdar—papers. over which the 
zemindar bas complete control—is no evi- 


dence that rent has ever been paid for the 


lands in dispute. : $ i 
The appeal must be dismissed with costs 
and interest.. ) > 


~ 
re 


Rulings. -~ 


The 5th July 1866. 
Present: 


| The Hon’ble Œ. Campbell and A. G. Mac- 


pherson, Judges. ' 


Right of occupancy--Bhagdaree 
S tenures. 


Case No. 382 of 1866. — -> 
Special Appeal from a decision passed by 
the Judge of Hooghly, dated the 20th 
November 1865, reversing a decision 
passed by the Principal Sudder Ameen of 


‘that District, dated the ("ch December 
1864, 


Hureehur Mookerjee (Plaintiff) Appellant, 
versus 


Biressur Banerjee and others (Defendants) 
' Respondents, 


Mr. R. T. Allan and Baboo Bgma Churn 
Banerjee for, Appellant. 


Baboo, Mohendro Lal Shome for Respond- 
ents. i 

Ordinarily, a holding under a Bhagdaree. tenura 
DG e. wpon a rent consisting of a portion of the produce) ® 
would establish a right of occupancy under Section 6 
Act X of 1859. ‘ 

THE special appellant in this case claims 
khas possession of certain shares in certain 
tanks. The defendant first denied the extent 
of the shares claimed, and, secondly, pleaded 
that, ev@ admitting that plaintiff is the ze- 
mindar of a small share, he has a right of 
occupancy, and that he is entitled to rent, 
but not to khas possession. 

It is alleged by the plaintiff that he was, 
in possession and that he has been dispos- 
sessed by defendant, and he prays to recover 
possession. e 

The Lower Appellate Court finds as a fact 
that plaintiff has uot proved title or pos- 
session of the share claime@ by him, and that 
his share is something very small, as admit- 
ted by the defendants, namely, a moiety of 1 
anna and 5 gundas. The Judge further 
finds that the defendants have been in posses- 
siou for very many years, for some time as 
Bhagjotedars, and latterly Winder a pottah 
from a great majority of the shareholders. 

No doubt, ordinarily speaking, a holding 
undera bhagdaree tenure,—that is, upon a rent 


‘consisting of a portion of the produce, —would 


establish a right of occupancy as much 

if held upon payment of rent of any other 
kind. But the- special ‘appellant. contends 
that the defendants by their pottah fronf the 
other shareholders have admitted the land to 
be Ahamar lands and can acquire no right of 


` . due course after due notice given. 
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occupancy under. Section 6 of Act X of 
1859. . 

We observe, however, that the plaintif 
did not sue to dispossess a tenant-at-will in 
There is 
no allegation that he gave the defendants any 
notice to quit. His case was that he had 
been dispossessed by the defendants, and this 
has been found tobe false. We also findin the 
grounds of special appeal that the objection 
that the land was khamar has not been taken, 
and under these. circumstances we do not 
think we are bound to enter upon -the ques- 
tion of the khamar character of the land, 
or of the right of one small shareholder 
to khas possession when the tenant holds by 
lease from the other shareholders ; and there- 
fore we dismiss the special appeal with costs 
and interest.. ° 


pee 

e. “Tha 6th July 1866. 

| “Present : i 

The Hon’ble H. V. Bayley and E. Jackson, 
Judges. 


| Enhancement—Qnus proband (as to 
rate claimed). 


Case No. 486 of 1866 under Act X of 1859: 


Special Appeal rom a decision passed by 
the Judge of Dinagepore, dated the 30th 


November 1865, modifying a decision |. 


passed by-the. Deputy Collector of that 
District, dated the 14th September 1865, 


Khola Mundul and another Cn 
~ Appellants, 


. VETSUS 
e 


- Piroo Sircar and others (Defendants) 
Respondents. 


Baboos Greeja Sunkur eMojoomdar and 
Kishen Dyal Roy for Appellants. ` 


| Baboo Issur ` Chunder Chucherbuth y for 
Respondents. 


Where a plaintiff sues, not under Section 8, but SECH 
Section 17 Act X of 1859, he is bound to prove the 


pow ae rate he claims. On his failure to do so, the |- 
ud 


is not obliged to order the Ameen who measured 
the lands to fix the rates, 


` PLAINTIFF in. “this ease sued to enhance 


on fhe grounds ‘specified in Section 17 Aet? 


.X of 1859, alleging that the rate he palin 
-receive under that Law was Reg. 2 per beega 


d Ze 
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Defendant pleaded non-liability to enhance- 
ment, 
The Lower Appellate Court found defend- 


ant was tliable, bu as plaintiff gave no proof E 


of his allegation of the proper rate, being 
2 Rupees, the Lower Appellate Court - dis- 
missed that part of plaintiffs case. 

Plaintiff appeals specially, and now urges 


that, under Section 8 Act ZS of 1859, the. 


defendant, being found not to havea right of 
occupancy, was liable to pay rates at discre- 
tion, and that the Lower Appellate Court 
should have ‘ordered the Ameen who mea- 
sug the lands to fix the rates. 


u the first plea, we observe thaé, as | 


plaintiff did not sue under Section 8 but under 
Section 17 Act X of 1859, he was bound 
to prove the alleged rate he sned for onthe 


~i ground of that Seotion ; and the plaintiff 


failing to give evidence, the Judge was not 


obliged to order the Ameen to investigate 


the rates. 
We dismiss this appeal with costs. 


The 9th July 1866. 
Present: Ae 


The Hon’ble H. V. Bayley and E. Jackson, . 


Judges. 


Enhancement—Lakheraj—Onus pro- 


bandi. 


Di 


Case No. 603 of 1866 under Act x of 1859. -_ 
Special Appeal from a decision plied by. - 


Mr. H. Richardson, Officiating Addition- 
al Judge ,of Jessore; dated. the 10th 
December 1865, modifying a decision 
passed by the Deputy Collector of that 
District, dated the 30th May 1865. 


Mirtoonjoy Chuckerbutty (Defendant) 
Appellant, 


VETSUS 


Rajah Buroda Kant Roy (Plaintiff Re- 
spondent, 


Baboo Bungshee Dhur Sein for Appellant. 
Wo one for Respondent. 


| Tenen of the land which the defendant pleads is 
ashes ethe onus is on the plaintiff to prove that it is 


To entitle a plaintiff to recover enhanced rent for that’ 


a Ai 


EI 


- to him, but which 
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his mâl Jand. if the plaiotit makes ont a primå. facie 
case, then the Court is to look, not to the validity of the 
defendant’s title, but to his possession of the land as 
Jakheraj. 

Ts case must be remanded to the lower 
Court.e The plaintiff sued for enhancement 
of rent on lands held by. his tenant, who, ap: 
regards a portion of those lands, urged -that 
they were lakheraj lands, The Ji udge on 
appeal, in trying this point, has thrown the 
whole onus of proof on the tenant, and he 
has required defendant to go irto the validi- 
ty of his title, as well as into the fact of 
his possession of the lands as lakheraj, 

This is wrong, as already ruled by èhis 
Court, page 44, Act X Rulings, Suther- 
land’s Weekly Reporter, Volume II; and 
Marshall, page 526, In such a case, the 
Court has no power to try the validity of the 
tenure. To entitle the plaintiff to recover 
enhanced rent for that portion of the land 
which the -defendant states is his lakheraj, 
the plaintiff ought to show that it is his mal 
land. Thè Judge must throw the onus of 
proof, in the first place, on him, and go into 
the defendant’s evidence only if plaintiff 
makes out a prima facie case, and then not 
look to the validity of defendant’s title, but 
his possession of the land as lakheraj. 

Costs to follow’ the final judgment, 


“The 10th July 1866. 
Present: | 


The Hon’ble H. V. Bayley and. E. J ackson, 
‘Judges. 


_gurisdigtion—Suit for rent of excess 


> Jand—Section 17 Act X of 1859. 
Casa No.. 628 of 1866 under Act X of 1889. 
Special Appeal from a deciston passed by 

the Judge of Dacca, dated ghe 16th No- 
~ vember 1865, affirming a decision passed 

. by the Deputy Collector of that ‘District, 
dated the 4th August 1865. 


Raj Mohun Bose and another (Plaintiffs) 
Appellants, 


VET SU Se 


Tosar Chunder Shaha and others 
(Defendants) Respondents. 


Baboo Umbika Churn *Banerjee ` for 
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the area of his Meeras pottah the rent due under which 
has been paid, is maintainable in the Revenue Courts, 
whose province it is to see whether an excess is or 
is *not held by the defendant, and if so, whether 
Si A liable to assessment under Section 17 Act X of 

PLAINTIFF sued for venta of land, under 
Section 13 and Section 17 Act X of 1859, on 
account of a certain area alleged by plaintitf 
to be in excess of the area which plaintiff 
leased to defendants. 

Defendant’s answer was that the land was 
not any land held in excess, but was in- 
cluded in the area of his Meeras pottah, and 
that the rent due was paid for it under that 
tenure, — 

The first Court seems to have accepted 
defendant’s plea, without stating any reasons 
for so doing. 

The Lower Appellate Cofirt keld that the 
suit was not maintainable in a Revenue 
Court, because the Meeris pottah included 
the excess area the rents of which were 
sued for. 

The" special appeal is on the ground that, 
under Section 17 Act X of 1859, the suit 
was maintainable in the Revenue .Courts ; 
and it was for those Courts to see on the 
evidence whether an excess area was or was 
not held by defendant, and then to apply 
the provisions of Section 17. 

This objection appears to us to be valid, 
and we accordingly reverse the decisions of 
the low& Courts, and decree that both 
Courts. try the issue whether there is an 
excess aren held by defendant or not; and if 
so, whether it is liable to assessment under 
Section 17 Act X of 1859. 

Remand accordingly. : 


The lith July 1866. 
Present: 
The Hon’ble Sir Barnes Peacock, Kt., Chief 
Justice, and the Hon’ble L. S, Jackson, 
- Judge. 


Jurisdiction— Ejectment (of ryot by 
Lessor and other ryots). 


Dages Nos. 1682 and 1683 of 1865. 
Special Appeal from a decision. passed by 
Moulvie Itrut Hossein, Principal Sudder 
Ameen of Sarun, dated the 22nd March 
1865, affirming a decision passed by the 
Moonsiff of that District, dated the e E 


Appellants. November 1864. 
Baboo Kalee Prosunno Dutt for Mugnee Roy and othens (Defendants) 
“Respondents, 2 Appellants, e 
A suit for rent of land which the plaintiff alleges VETSUS 


is held by the defendant in excess of the area éeased 


the defendant pleads is Ingluded in | Lalla, Khoonee , Lall (Plaintiff) Respondent, 


20 Act X 
Baboo Khetter Mohun Mookerjee for 
Appellant. 


Baboo Tarucknath Sen for Respondent. 


.. A suit by a-ryot who had been dispossessed of his 


holding,-against his lessors and two other ryots claiming 
under a lease granted to them by the lessors, should be 
brought in the Civil Court. oe 

-We bave referred to the Full Bench deci- 
sion which was cit- 
ed,* and have found 
that it does not ap- 
ply to the present 
case. This case, 


* Regular Appeal No. 187 
of 1864. Gooroo Doss Roy 
versus Ramnarain Mitter 
(orally delivered on 20th 
June 1865), 


therefore, will be determined irrespectively 


v 


‘If he 


Di 


‘jurisdiction where he had jurisdiction over: all | over one year 


of that decision. : 
‘The action was brought by a ryot who 
-had been dispossessed of his holding, against 
the lessors, five of them, as well as against 
two other *ryots, who had dispossessed 
him. The two ryots claimed under a lease 
which had been granted to them by the 
leggors. 
The question is whether that suit could 
be lawfully maintained in the Civil -Court, 
or whether it was a suit which must neces- 
sarily be brought before the Collector. e 
ren cases were cited which show that 
suit brought under these circumstances 
against the lessors alone might be supported 
in the Collector’s Court ; and there was also 
one decision cited from Marshall’s Reports, 


“p. 604, in which Mr. Justice Morgan and 


Mr. Justice Shumboonauth Pundit held 
that, when the occupancy of the ousting 
ryot is merely nominal, he in fact holding 
for the landlord, the action might be main- 
tained in the Collector’s Court. But it 
does not follow that, because the suit could 
be maintained in the Collector’s Court 
against the | lessors if the plaintiff had 
chosen to sue them alone, he has no right to 
bring a suit agaipst them and the two dis- 
possessing ryots jointly in the Civil Court. 
sued in the Collector’s Court against 
the lessors alone, he could not recover pos- 
session under the decree of the Collector’s 
Court: therefore he would not have his 
full remedy W bringing a suit before the 
Collector. His full remedy could only be 
had by bringing a suit in the Civil Court 
against-the dispossessing ryots. If the dispos- 
sessing ryots and the others were co-tres- 

agsers, it appears to us that there 1s no ob- 
jection to the pleintiff’s joining the lessors as 
defendants in the Civil Court, when he could 
not get his full remedy against all the parties 
without suing in that way. The policy of’ 
Act X of 1859 is to givea Colleetor exclusive 
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the parties to the suit. But where the Col- 


` | lector. has not jurisdiction’ over all the parties » 


to the suit, if would be causing a multiplicity 
of actions if we were to hold that one suit 
should be brought in the Collector’s Court 
against five of the trespassers, and another 
suitin the Civil Court against two other joint 
trespassers. There have been cases cited. 
which show that such a suit as the present 
may be brought in the Civil Court. 

Under these circumstances, we think that 
his suit was properly brought, and that 
the Civil Court had jurisdiction. 

ith regard to the other point, we de- 
termined, in the course of the argument, 
that all the lessors had joined in the léase 
to the plaintiff. Ir ene found by the lower 
Court that the defendant who mede that. 
objection had given authority, and was 
therefore bound by the lease. — 


turns on a mere question of fact. 


The decision of the Lower Appellate 
Court will be affirmed with costs. 


The 17th July 1866. 
Present: i 


The Hon’ble C. B. Trevor and G. Campbell, 
Judges. 


Suit against agent—Limitation (Sec- 
tion 33 Act X of 1859)—Proof of: 
fraud. 

Case No. 539 of 1866 under Act X of 1859. 

Special Appeal from a decision passed by 
the Judge of Chittagong, dated the 25th 
November 1865, affirming a decision 
passed by the Deputy Collector of that 
District, dgted the 24th January 1865. 


Ram Kant Chowdhry (Plaintiff) Appellant 
versus 
Brojo Mohun Mojoomdar (Defendant) 
Respondent. 
Baboo Kishen Succa Mookerjee for 
, Appellant. 
Baboo Romes? Chunder Mitter for < 
Respondent. 


In a suit against'an agent ‘under Section 33 Act X 
of 1859, where frad is alleged, before applying the 


‘limitation prescribed be: that Section, the plaintiff 


should have an opportunity of proving that, by the 
fraud of the defendant, he was kept from a knowledga 
of his rights. 

` -Turns is a suit against an agent, under Sec- 
tion,33 Act X of 1859, instituted a little 
from the determination of the. 


Therefore °* 
no special appeal lies on that point, which 


„it ÉI 
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i . ae 
agency.’ It has been thrown out on the 
e limitation of one year. But we think that, 
fraud being alleged, plaintiff should have an 
opportunity of proving that, by the.fraud of 
the defendant, he was kept from a knowledge 
of his rights. A general suspicion or know- 
ledge that there has been malversation does 
not, of itself, constitute the cause of action 
for the recovery of specific sums-due hy the 
agent. The cause of action in case of fraud 
arises from the time when the plaintiff be- 
comes aware of the receipt by the agent of 
the money claimed. Knowledge and means 
of knowledge must be considered to be in 
Some sense the same thing. If plaintiff, 
through mere negligence, omitted to inform 
himself from accounts in his possession, that 
would be his Zaches. But if the accounts 
were falsified by defendant, or not rendered, 
°” that would be a fraud on defendant’s part. 
And even if the accounts were rendered, 
plaintiff must be considered entitled to such 
a time as would, with ordinary diligence, en- 
able him to discover the fraud ; and the cause 
of action would arise from such discovery. 
The case is remanded to find whether plaint- 
iff's cause of action, being kept from his know- 





ledge by fraud of defendant without laches. 


on plaintiffs part, arose within one year of 
suit. 


KI 


The 17th July 1866. 
Present: 


The Hon’ble F. B. Kemp and W. Markby, 
Judges. | 


Enhancement—Onus probandi-—Evi- 


dence—Judgment (Reasons of). 
Case No. 740 of 1866 under Act X of 1859. 


Special Appeal from a decision, passed by 
the Judge of West Burdwan,. dated the 
29th December 1865, affirming a decision 
passed by the Deputy Collector of that 
Distiict, dated the 29th Mugust 1865. 


Juggessuree Debia (Defendant) Appellant, 


VETSUS 


i l ` d ® 
Gudadhur Banerjee (Plaintiff) Respendent. 
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Baboo Nil Madhub Sein for Appellant. 


Baboos Jugodanund Mooherjee and Bung- 
«shee Dhur Sein for Respondent. ) 


Nature of proof required to be given by, the plaintiff 
in a suit for enhancement, to enable him to start his 
case, 

For the Court to say that such a plea is-absurd and 
such -ridiculous, without giving any reasons, is not 
complying with the requirements of Section 185 Code 
of Civil Procedure. 


Tis ent must be remanded. The plea of 
the defendant is that the land, the rent of 
which the plaintiff seeks to enhance, is rent- 
free laid. The Judge has not pronounced 
a satisfactory decision on thi$ point ; indeed, 
his judgment is a very careless and summary 
one. The onus is on the"plaintiff ; he mast 
start his case by shewing that he has re- 
ceived rent from the defendant for the lands 
which Are the subject of suit. If he prove 
this, and establishes the relation of landlord 


and tgnant between himself and the defend- e 


ant, then the Judge will decide upon the 
right to enhance, the adequacy of the rates, 
and the quantity of land liable to assessment, 
—for this point, we observe, is also in con- 
tention. - 

We also call the attention of the Judge 
to the ery improper way in which he 
has dealt with the pleas of the appellant. 
Section 185 of the Code enacts that the 
judgment shall contain the point or points 
for determination, the decision thereupon, 
and the reasons for the decision. . To say 
curtly that such a plea is absurd, and such 
ridiculous, without giving any reasons, is not 
complying with the requiremerfts of the law. 
We shall expect a full and proper decision 
from the Judge. The casé'to be taken up 
as soon as possible. 


E? 


The 19th July 1866. 
2 


S Present: 
The Hon’ble C. B. Trevor and H. V. Bayley, 
Judges. 


Jurisdiction — Illegal ejectment by 
zemindar of ryot with right of ocon- 
pancy, ` _ 

. Case No. 2891 of 1865. 


‘Special Appeal . from a decision passed by 
, the Judge of Dinagepore, dated the 21st 
` July 1865, affirming a decision passed by 


o 
. e 


d off 
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the Principal Sudder Ameen of that Dis- 


trict, dated the 12th December 1864. 
Ram Bhujun Bhukut (Plaintiff) Appellant, 


Versus 


Ketaye Ram Chowdhry and others (Defend- 


ants) Respondents. 


_Ur. R. E. Twidale snd Baboo Mohendro 


Lal Shome for Appellant. 


Baboo Khetternath Bose for Respondents. 


A suit to regover possession by a tenant with a right 
of occupancy, illegally ejected by his zemindar, whether 
with or without the aS8istance of the Collector under 
Section 25 Act X of 1859, is cognizable only in the Col- 


lector’s Court under Clause 6 Section 23. 


Where such a suit was brought in the Civil Court, the 


Judge on appeal should have refused to exercise juris- 
diction in (De matter, instead of going into thee merits 
when he thought that he had no jurisdiction. 


Tae zemindar, the deféndant in this suit, 
obtained the Collector’s assistance under Sec- 
tion 25 Act X of 1859 to oust the plainsiff. 
The plaintiff was ousted, whether gegally or 


‘illegally is not now before us, and plaintiff 


then sued in the Civil Court to recover posses- 
gion of his jote, from which he, a tenant 
with a right of occupancy, had been illegally 
ejected by the zemindar, the person that is 
entitled to receive rent. 


The first Court thought the plaintiff's 
claim not proved, and dismissed it with costs. 

- The Judge on appeal considered that he had 
no jurisdiction, and that the case should 
have been instituted before the Collector 
under Clause 6 Section 28 Act X of 1859; 
‘nevertheless, as defendant denied that the 
plaintiff was his tenant, (ee Judge went into 
the case and dismissed the ’plaintiff’s. suit, 


affirming the fidgment of the Couet of first 
instance. 


Plaintiff now appeals specially, urging 
that, when the Judge thought that he had no 

- jurisdiction, he shuvld have rejected ‘the 
“* plaint on that ground, leaving him to sue 


under Clause d Section 23 Act X 
1859. 


We think that the Judge should have 
looked to the plaintifs claim “alone, and as 
that was-clearly one cognizable only under 


+ 


pè 


of 


Clause 6 Section 23 Act X of 1859, 
be shoutd have refused to exercise jurisdic- 
tion ia the matter. The plaintiff was, as he 
alleges, tllegally ejected by the defendifnt, 


the zemindar, being his tenant with & right 
of occupancy. Whether this ejectment took 
place with or without the assistance of the 
Collector, ministerially given, it was, if plaint- 
ifs allegation of being a tenant with a 
right of occupancy be proved, illegal in both 
cases., The remedy for the illegal ejectmont 
would, ordinarily,—that is,if the Collector 
had not assisted,—have been under Clause 6 
Section 28 Act X of 1859; and that 
assistance, whether given legally or illegally, 
cannot alter the jurisdiction. But it has 
been argued before us that the dictum of a 
Full Bench at the end of the judgment 


in the case of Phillip vs. Shibnath Moitro,* 
to the effect that, from 
an order passed by the 
Collector under Sec- 
tion 25 Act X of 1859, a party has a 


remedy in a regular suit either under the 
provisions of Section 23 Act X of 1859, or 
in tha Civil Court, as the ease may be, shows 
that a suit like the present may be iun- 
stituied either before the Collector or in the 
Civil Court. But this is not so. The words 
"os the case may be” clearly show that there 
are some cases requiring the resort to one 
forum for the remedy, and others to another. 
That the proper forum in the case before us 
is the Collector’s Court under Section 28 
Act X of 1869, seem to us undoubted. 

In accordance, therefore, with the meaning 
of the ruling above cited, we declare that the 
proceedings that have taken place in the 
Civil Courts are a nullity, and we decree this 
special appeal without costs. As, however, 
the plaintiff has been misled by the action of - 
| the Court, we gfve him one month from the 
‘present date within which to file a suit be- 
fore the Collector, to recover possession of 
the land of which he has been illegally 
ejeeted, agreeably to his statement, by the 
defendant iu this case. 




















* Sntherland’s Full 
Bench Rulings, page 119. 
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‘The 18th July 1866, 
Present: 


* The Hon’ble W.S. Seton-Karr and 
e LB Jackson, Judges. 


Ront (Liability of Lessee)—Appoint- 
"ment of Sezawal. 


Case No. 358 of 1865 under Act X of 1859. 


Regular Appeal from a decision passed by, 
the Collector of Durbangah, in Tirhoot, 


dated the 10th August 1865. . ° e 
Stee Chowdry (Defendant) 
Appellant, 

- VETEUS 


Mr. George Anderson, Manager on behalf 
of the Rajah of Durbangah (Plaintiff) 
Respondent. 


Mr. Ce ` Gregor, y and Moonshee Ameer Ali 
for Appellant. 


Baboos Kishen Kishore Ghose and Jugoda- 
nund Mookerjee for Respondent, 


Suit laid at Rs. 10,704-11-4. 


The appointment of a Sezawal by the’ landlord 
absolves the lessee from liability for rent subsequent 
to such appointment and during the continuance of it. 


THis case has now'come up with the De- 
puty Collector’s finding on the issues direct- 
ed in this Court’s order dated Sth March 
last. 


Looking at the evidence, and at the cir- 
cumstances of the case, we are clearly of 
opinion that the defendant must be held 
liable for the kists of the year 1270 down 
to and Including that of Chey®, in the latter 
end of which month. the Sezawal was 
appointed, 


The defendant was in possession of the 
mehal and bound be his engagement down 
to that time, and if he failed to make colleg- 
tions, he has only himself to binme, and 
cannot escape liability. 


Baboo Kishen Kishore Ghose indeed con- 
tends that his client is entitled to more, and 
ought to recover rent for the whole year, 


but we think it is settled law -that the ap- 


pointment.of a Sezawal by tho landlord 


absolves the lessee from liability subseqnent 4 


to such appointment and during the conjinu- 


auco of it, = wë 
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We therefore direct that, in modification 
of the Deputy Collector’s order, a decree be 
entered. for the plaintiff, respondent, for the 
Il annas kists ‘from -Assin to Cheyt 1270, 
with tuterest accruing on the several kists 
to date of decree, with costs and interest: 
to dute of realization. 





The 19th July 1866.- 
Present: 


The How’ble F. D Kemp and W. Markby, 
Judges. 


Zi BEE —N otice. 


Case No. 827 of 1866 under Ach X of 1889. 


Special Appeal from a demsion SC by the 
Judge of the Twenty-four Pergunnahs, 
dated the 29th December 1865, affirméng 
a deeision passed by the Deputy Collector 
of Diamond Harbour, dated the 2nd 
September 1865. 


Kalee Koomaree Dossee Gu others (Plaint- 
ifs) Appellants, 


VETSUS 


Shumbhoo Chunder Ghose and others 
% Defendants) Respondents. 


Buboos Baneenath Bose and Obhoy Churn 
~ Bose for Appellants. 


Baboo Khetturnath Bose for Respondents. 


In a suit for enhancement of rent after notice on the’ 
allegation that the defendant hobis land in excess of 
the area admitted by him to be in Dis occtipation, it 
must be shown that the notice stated Lhat such excess 
has been proved by measur ement.e 


Tus was a suit for enhancement of rent 
after ‘issue of notice under Section (3. 
Both the Courts have held that the tenure- 
of the defendant, special respondent, is pro- 
tected from enhancement unger Sections 3 
and 4 of*Act.X of 1859. 


In special appeal, if is contended,— 


First,——That the Court below has not 
enquired into the Det, that the defendant 


holds some ten beegahs in excess of {he wu 


urea admitted by. him to Je in his occupa- 
tion. 

Sccond,-—~ That before the presumption 
under Section 4 can be made in the tenant’s 


favor. he must prove uniform payment of 


- 


a 


= 
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-rent for the twenty years immediately pre- 
ceding the suit. A decision of a Divisional 
Bench of this Court, dated 27th August 
1864, is referred to. 
| On. the first point, we hold that the 
plaintiff was bound, under the terms of Sec- 
tion 13 of Act X, to state, in his notice 
of enhancement, the specific ground. upon 
which the enhancement is claimed. One of 
the grounds of enhancement, as Isid down 
in Section 17 of the Act, is that it has been 
proved by measurement that the tenant holds 
more land than that for which he has hither- 
to paid rent. The notice is silent as to any 
measurement, and therefore it does not comply 
with the requirements of Section 13. 

On the second point, we find that the 
plaintiff, special appellant, admits receipt of: 
rent at an uniform rate for 16 years imme- 
diately preceding the suit, and the ryot has 
filed a settlement Sf the year 1190, fixing 
his jumma dt Sicca Rupees 20-8, and further 
rec8ipts for the years 1248, 1259, 1260, 
1261, 1262, and 1263. It is therefore clear 
that he has proved uniform payment of rent. 
, for a period of much more than 20 years. 
“It is clear that he has paid an uniform rate 
‘of rent, and the Court ‘are therefore satisfied 
` by, legal evidence on that point. 

In the case cited, there was no legat 
evidence to satisfy the Court. 

The appeal is dismissed -with coats and 
iuterést. 


The 19th July 1866. 
Present: 
The Hon’ble W. S. Seton-Karr and 
‘L. S. Jackson, Judges. 
Rent—Set-off Abatement (as to land 
taken by Government for a Road), 
Case No. 1146 of 1866 under Act X of 1859. 


Special Appeal. from a decision passed by 
the Judge of Gya, dated the 9th March 
1866, affirming a decision passed by the 
Deputy Collector of that District, Ee 

Ge 28th Octpber 1865. 
Deen Dyal Lal (Defendant) Appellant, 


PERSE 


NEE Thukroo Koani (Plaintiff), 
ae - Respondent. 
Mr. C. Gregory and Baboo Debendro Na-. 
. rain Bose for- Appellant. - S 
` Baboo Ashootosh Dhur for Respondent. 


In a suit for arrears of rent, a claim*for abatement 
may be made by way of set-off in respect, of land . 
taken up by Government for the pure? of a road. 


REPORTER, i Rulings. [Vol. VI. 


Seton-Karr, J—WÈ remand this case to : 
the first Court, because we think that both , 
the Lower Courts were wrong in refusing ° 


to try the claim for a set-off in favor of the 
defendat, urged on the ground that a 
certain portion of the mouzah haf been. 


taken up by: Government for the purposes ~ 
of a road. In remanding the case, we-are 
‘partly guided, by 


the analogy of a case 
reported at page 558 of Marshall’s Re- 
ports, in which itis ruled that a suit for 
abatement, of rent would lie by a talookdar 
Ap the ground that part of the talook had 
been washed away, and that deduction might 
be thadé, on such ground, in a su for 


| arrears of rent. 


The first Court will first consider whether 
the defendant is, by the terms of his ku- 
booleut, debarred from advancing any such 


claim for abatement; and, if he is not so . 


barred, the Court will then consider how 
much .land las been occupied by Govern- 
ment, and to what deduction the defendant 
is fairly entitled on that account. 

Jackson, J.—Qun the ‘authority of the 
ease cited, I concur in the order of remand. 


The 19th July 1866. 
Present: 


The Hon’ble F. B. Kemp and W. Markby, 
Jud ges. 


- 


Special Appeal— Refusal of applica- 
tion to withdraw suit. 


Case No. 819 of 1866 under Act X of 1859. 


Special Appeal from a decision passed by . 


the Judge of Tipperah, dated the 30th 
January 1866, affirming a decision passed 
by the Deputy Collector of that District, 
dated the 30th October 1865. 


Raj Kishen Roy (Plaintiff) Appellant, 


versus 
Raj Kishen Deo and others (Defendants) 
Respondents, 
Baboo Greesh Chunder Ghose for Ap- 
d pellant, 


Baboo Romanath Bose for Respondents. 

The refusal of en application by a plaintiff to with- 
diiy his suit is no erpund for special appeal, 

Ir was entirely in the discretion of the 
Court of first instance to decide whether or 
not the application of the plaintiff to with- 
draw hbis suit should be granted. The 
refusal of this application is no ground for 
spectal appeal. ‘This appeal is therefore 
dismissed with costs and interest. 


Bar 


a 
Se 
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- The 20th July 1866. - 


Present: 


“ 


The Hon’ble W. S. Seton-Karr atid L. S. 
F Jackson, Judges.. 


Suit for enhancement — Failure to 
prove service of notice. — Declar- 
atory decree, ; 


Case No. 580 of 1866 under Act X of: 1859. 


Special Appeal from a decision passed by 
the Judge of Mymensing, dated the ldth 
Qecember 1865, reversing a “decision 
passed by the Deputy Collector of that 
District, dated the 31st July 1865. 


Radha Monee Dossia (Defendant) Appellant, 
` VETSUS 


Maharanee Shibessuree Debia and others 
(Plaintiffs) Respondents. 


Baboo Mohinee Mohun Roy for Appellant. 


Mr. W. L. Mackenzie and Baboos Dwarka- 
nath : Mitter, Sreenath Doss, nud Shoshee 
Bhoosun Sein for Respondents. 


In a suit for rent at an enhanced rate founded on 
notice, if the plaintiff fails to prove service of natice, 
instead of his obtaining a declaratory decree with refer- 
ence to future years, his suit ought to be dismissed. 


Jackson, J.—Ir appears to me that the 
judgment of the Lower Appellate Court 
cannot stand in its present form. It has de- 
termined that the notice to the defendants is 
insufficient, and therefore, instead of giving 
a decree for arrears of rent at enhanced 
rates, passed a declaratory order decreeing 
that the plaintiff was entitled te rent at some 
enhanced rate in years to come, 


It appears to me that the ‘plaintiff, in his 
suit under Clause 4 Section 28 of Act X 
of 1859, claimed something definite ; that is, 
alleging that the defendants owed him rent 
at nn enhanced rate, by reason of its being 


liable to enhancement, and by reason of the’ 


plaintiff having given ‘notice of his inten- 


tion to enhance, he asked the Court to ad-, 


judge him the arrears of rent, as due at that 
enhanced rate. If, ther -efote, he has proved 
the facts which he alleged, namely, the lia- 
bility to enhancement and the service of 
notice, he was entitled to a decree for rent 
at an enhanced rate. If he failed to prové 
those facts, his suit should have been, dis- 
missed, and the Court below was nofecompe- 
tent to give him something for which he 
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had not asked. The Judge considered that 
notice had not been duly served, because, 
it appearing that the jote formerly belonged 
to one Soorjo Narain, notice had been direct- 
ed to -his nephew Ootsub Anund, whereas 
the suit had been brought against two 


females, one the widow of Soorjo Narain, - 


and the other the widow of his brother, in 
conjunction with Ootsub Anund. Now, it 
appears that the form of the notice was 
this :—** Notice directed to the deceased 
Soorjo Narain, his nephew Ootsub Anund, 
dakhilkar, or in possession,” ‘This appears 
to indicate that the zemindar, in issuing no- 
tice, used the name of the original jotedar, 
which would probably be en tered in his hooks, 
and also -probably used the name of QOotsub 
Anund, whom he knew to be the nephew of 
the deceased jotedar, and’ with whom pos- 
sibly he might have trangacted business in 
connection with the jote. Weeare assisted 
to this conclusion by observing that Ais 
very Ootsub Anund 
son who was employed by the present 
appellants as their agent in conducting 
this ease. It is very possible that the rela- 
tion of Ootsub Anund to the appellants *in 
respect of the jote was such that notice to 
him- would have been sufficient notice to 
them. If that be so, as no other objection 
has been taken to the form of the notice on 
the particular rate, the plaintiff would be 
entitled to a decree. 

It seems to me, therefore, that the case 
must be remanded to the Lower Appellate 
Court, in order that there might be an en- 
quiry as to whether the defendants were 
really affected by the notice to Ootsub 
Anund ; and if so, he should give a decree 
for the arrears of rent claimed ; if not, he 
should dismiss the plaintifi’s suit. 


Seton-Karr, J.—This case has been twice 
argued before me on the law point raised, 
and, on the whole, I have come to the cou- 
clusion at which my learned brother has 
arrived. This ig not a case for the delivery 
of a kubooleut, or for the determination of 
the rateg of rent at which a Bubooleut should 
be delivered. Such a case would fall under 
Clause 1 of Section- 23 of Act X. It is 
a suit under Clause 4 of that Section. The 
current of decisions in regard to enhance- 
ment of rents is, that notice must be proved 
to have been served, or else the case for 
enhancement should be dismissed. (See 
Weekly Reporter, Volume III, pages 139, 
140, and 25; and Volume V, page 14). 
The only decision ¢ited against this view is 
that of the Full Bench reported in Bait 


KL? 


is the very per-. 


keet 


2G Act X . 


Jand’s Special Number, page 183; but that 


case reférred to a demand made under the old 
law, and not under Act X of 1859. ° 

I think the point at issue in the present 
suit is whether Ootsub Anund, described as 
dakhilkar in the holding of the deceased 
- Soorjo Narain, did or did not represent the 
females. If the Judge finds on evidence 
that he did represent them, then notice to 
him would be notice to all, and the case can 
go on. If the Judge should find that he 
did not represent them, then, as the defend- 
ants Radha Monee and Bhoobun Moyee 
are the widows of Soorjo Narain and his 
brother, and are in possession of the jote, 


the case cannot go on, and it should be dis-, 


missed. 
Remand to Judge to ascertain this accord- 
ingly. e * 
e 


e "ie 23rd July 1866. 
Present: 


V. Bayley and E. Jackson, 


The How’ble Il. 
$ Judges. 


Ejectment — Dependent talookdars 
under temporary settlements. 


Cases Nos. 626 nnd 627 of 1866 under Act 
A of 1859. E) 


Special Appeals from a decision passed by 
Mr. Swinton, Judge of Tipperah, dated 
the 25th November 1865, affirming a 
decision passed by the Deputy Collector 
of that District, dated the 25th August 
1865. 


Huro Gobind Doss and others (Defendants) 
Appellants, 


Versus 


Kala Chand Shaha and others (Plaintiffs) 
Respondents. 


Baboos Chancë: Madhub Ghose and Onoo- 
kool Chunder Mookerjee for Appellants. 


Baboos Dwarhanath Mitter, Unnoda Per- 
shad Banerjee, and Tarucknath Sein for 
Respondents. ` 


Dependent talookdars, re-admitted to temporary set- 
tlements for a certain umber of years, are not liable 
to efectment at the close of those settlements. 

Tue plaintiffs in this suit, alleging that 
they are dependent talookdars in the etate 


Di 
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Fe ce SELECT EAS ON er es 
of the defendant, and that they have been 


dispossessed illegally by fhe defendant, sue 
to recover possession of their talook. The 
Lower Gourts have decreed their claims eon 
the view of the law taken by this Conrt in 
the precedent of Ram Mohun Shih and 
others versus Huree Kishen 
reported in Volume VIIL of Sevestre’s 
Reports. It is, on special appeal, urged that 
the fucts of the two cases are not analogous. 
It does not appear that the Judge in any 
way dissented from the view of the facts 
taken by the first Conrt, and it must there- 
fore, bo held that he has adopted them. Fn- 
deed, there does not appear to be any euch 
dispute as to the facts. The plaintiffs are 
talookdars of a date anterior to the Decen- 
nial Settlement, and so far they staud in a 
higher position than the talookdars in the 
precedent referred to, whose tenure com- 
menced subsequent to that Settlement, inas- 
much asthe tenures of the former description 
of tnlookdars are not voidable by a pur- 
chaser ata sale for arrears of Revenue under 
Regulation XI of 1822, whereas the tenures 
of the latter are. There seems to be no 
question also that, subsequent to this sale, 
for some years the tenures of these plaintiffs 
were voided by the Government which 
purchased the estate at the Revenue sale, 
and collected the rents through their own 
private agents. But it is also clear that, 
subsequent to that time, the Government 
re-ndmitted the plaintiffs to settlement, 
and acknowledged their rights to their 
dependent talooks, and reinstated them in 
possession. Itis true that the settlements 
were temporary settlements for a certain 
number of years, but it does not follow that 
the taulookdars were liable to ejection at the 
close of thosg settlements. Ifa ryot holds 
n right of occupancy bat at a variable rate 
of rent, if does not follow that, because he 
enters into an agreement to pay a certain 
rate of rent for any number of years, he 
loses his right of occupancy at the end of 
(hut time. His rent is then liable to re- 
settlement ; but he cannot be dispossessed, and 
until the rent is aggin re-settled, he holds 
over at the old rate. The plaintiffs, depend- 
ent talookdars, are in exactly the same posil- 
tion. The recognition by Government of 
their rights is a most important element in 
It is possible that they might 
have preferred a suit to compel the 
Government to recoguise their rights, had 
the Government not conceded them volun- 
tarily. The recognition is very full, and 


| procee&s, not upon a matter of favor, but 


Adhikaree, ) 


have been made only at the old rates. 


+ 


1866 Act E 


é 


its legal effect, and his order passed on such 
misunderstanding should be reversed. 

The Judge of Backergunge, on appeal 
frém an order of the Moonsiff passed in a 
suit $o set aside a summary award passed 
by the Collector under Regulation VII of 
1799, remarks “ that the plaintiffs (who are 
the defendants in this suit) filed copies of the 
jumma-wasil-bakee of 1203 and 1204, and 
dakhilahs for a series of years, showing 
that the jumma is as stated by them. The 
jumma-wasil-bakees. have been filed ia 
other suits by the Baboo, defendant ‘(the 
plaintiff in the present suit), who purchtsed 
the “estate in 1228, as proof on his behalf. 


The Baboo cannot, consequently, impugn p- 


these documents. The dakhilahs filed by 
the plaintiffs, which are apparently genuine, 
show that the jumma of the talook has been 
paid at the rate averred by the plaintiff for 
years before the Baboo purchased the zemin- 
dary.” The Judge, therefore, reversed the 
Moonsiff’s decree affirming the summary 
award. 


In the present suit, which is brought by 
the zemindar (o enhance the rate, this 
decree of the Judge of Backergunge is evi- 
dence of the highest character that, for a 
series of years, long before the purchase by 
the present plaintiff; defendants have paid 
oue unvarying rate of rent, and as’ such we 
accept it. The main ground, then, of con- 
tention, exclusive of the question of rates 


` raised before the Judge, was the effect of 


the summary decree for rent of 1265,— 


' whether it amounts to a variation of rent 


or not. Wethink it doesnot. It was passed 
in accordance with the summary decrees 
of 1268 and 1264 which have been set 
aside. Its basis falling, it falls also, and, 
though not reversed in fact, is of no worth 
as a piece of evidence, Theamount covered 
by it was collected under legal compulsion, 
aud in the: following years the collections 
We 
are therefore'of opinion that the Judge 


‘was wrong in considering it to be evi- 


dence of an alteration in the rate of rent. 
Considering it in no such light, and thinking 
it clear, from the Judge’s decision of October 
1860, that the defendants have, for a long 
séries of years before 1228, the date of 
plaintiffs purchase, paid an uniform rate 
of rent for their tenure, we declare defend- 
nuts entitled to the presumption of Section 
4 of Act X of 1859, and not to be liable toe 
enhancement. We therefore reversg. the 
Judge’s order of remand and affirnf the de- 
cision of the first Court. . 
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The 27th July 1866. 
ZG ll - Present: 


The Hon’ble C. B. Trevor and G. Camp- 
`* bell; Judges. 


TLimitation—Agency (Determination 


_of)—Absconding of Agent. 


Case No. 610 of 1866 under Act X 
of 1859. 


Special Appeal from a decision passed by 


the Additional Judge of Jessore, dated | 
the lith January 1866, reversing o. 


decision passed by the Deputy Collector 
. Of that~ District, “dated the 21st June 
, 1865. 


Bissessur Roy Chowdhry and others 
flaintiffs) Appellants, 


DETSUS om 


Ram Doolal Chund (Defehdant) 
Respondent. S 


Babdo Kalee Mohun Doss for Appellants. 


_ Baboo Bama Churn Banerjee for 
+ Respondent. 


_ The mere absconding of an agent on a certain date 
Rech a determination of the agency as to cause 
for a fixed period. EE Ee 

PLaAIntirr sued the defendant on the 15th 
Cheyt 1271, as his gomastah or tehsildar, 
for theerecovery of money and accounts 
which he was bound to collect in 1270 and 
to pay over to him, amounting to Rupees 
1,148-2-8, 

The defendant pleads that he had been 
dismissed ` from his employment on the 13th 
Cheyt 1271; that, consequently, limitation 
applies ; that he was only bound to pay 
over to plaintiff that whiclf he ‘ad eosl- 
lected ; that he had collected Rs. 925-13-5-4; 
‘and that he had paid that sum to plaintiff, 
and that nothing was due. 


The first Court, overlooking the plea of 
limitation, found that defendant was only 
bound, according to the plaintiff’s admission, 
‘to give over accounts, thatgis, the jumma- 
wasil-bakee ; that, according to defeud:- 
ant’s allegation, he has realized 925-13-5-4 
from a Hustobood of Rs. 1423-7: that he 
had not paid that sum to plammtiff ; that he 
is only liable for thaf sum minus Govern- 
ment Revenue which he paid, viz. Rs. 365-5 
and Rs, 9-13-14; on acgount of zemiidary 
dak charges. It gave plaintiff a decree 
accordingly, ` ' 

The Judge, on appeal by defendant, took 
up the ploa of limitation which had begn 
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overlooked by the Lower Court. Relying 
then on the plaintiff’s witnesses who stated 
that the defendant absconded in Falgoon or 
the beginning of Cheyt 1270, he found that 
the present suit, which was not instituted 
till the 15th Cheyt, was out of time, and, 
therefore, dismissed plaintiff's claim with 
costs. 

Plaintiff now appeals specially, urging 
that, as the Lower Court has not laid down 
an issue as to limitation, the second Court 
should not have decided the case on that 
point without giving plaintiff an opportunity 
of producing evidence as to the date when 
his cause of action arose ; and, secondly, that, 
as defendant pleads that he was dismissed on 
the 13th Cheyt, and on that ground pleads 
limitation, the enus was upon him of show- 
ing that he had been so dismissed before 
limitation could apply. 

It appear’ that ths Lower Court overlook- 
ed *he plea of limitation and laid down no 
issue regarding it. The Appellate Court, 
taking it up, decides that, inasmuch as plaint- 
iff's witnesses proved that defendant ab- 


" sconded at the end of Falgoon or the 


cided in the negative, 


beginning of Cheyt, plaintiff is ‘out of Court ; 
but this is not defendant’s allegation, which 
is that he was dismissed on the 138th of the 
month of Cheyt, and that, therefore, the 
present suit, instituted on the 15th of that 
month, was barred. Moreover, the mere 
absconding of an agent is not such a deter- 
mination of the agency as to cause limitation 
to run from that date ifit is one for a fixed 
period. 

We therefore remit the case to the 
Judge, with directions that he will lay down 
an issue on the point of limitation. and give 
the parties opportunity to file evideuce to 
prove their several allegations. The plaint- 
if will have to°show that the defenduut’s 
agency was one of a yearly or other nature, 
and, having shown this, it will be for the 


from his agency on the date stated by him. 
If plaintiff is ynable to show that defend- 
ant’s agency, either by express oiimplied 
contract, or by custom, was one for a fixed 
period, he will be out of Court, as his suit 
is brought impliedly on the ground that the! 
agency ‘lasted to the end of 1270. If, how- 
ever, plaintiff proves that the agency was 


The 80th July 1866. 


Present: 
& 


The Hon'ble H. V. Bayley and E. T&ckson, 
Judges. 


Limitation—Suit for money against 
Ag ent, 


Cases Nos, 658 and 682 of 1866 under 
"+ Aet X of 1859. 


6 e 
a 


Special Appeals from a decision passed by 
Mr. E. G. Birch, Judge of Shahabad, 
dated the 6th December 1865, affirming 
a decision passed by the Deputy Collector 
of that District, dated the 5th August 
1865. | 

Huro Shurn Narain Sing (Plaintiff) 


Appellant, 
versus 


Roochee Dobey ‘and others (Defendants) 
Respondents. 


Baboo Roopnath Banerjee for Appellant, 
ir, R. E Twidale and Baboo Mohesh 
Chunder Chowdry for Respondents. 


A suit against an agent for money must be brought 
within one year from the date on which the plaintiff 
obtained knowledg® of the sum due to him, which, in 
the present case, was the date on which, in a previous 


macs ' suit for rendering of accounts, the defendant had 
defendant to show that he was dismissed ' 


tendered the accounts in Court. 


It is admitted by the pleaders before us 
that one and the same decision in special 
appeal will govern these two cases, in both 


| of which the same plaintiff is special ap- 


pellant. e 


Plaintiff sued his agent for delivery and 


one for a fixed period, defendant must then | rendering of accounts, and got a decree on 


prove his allegation of dismissal ; and if he 
succeeds, limitation will bar the suit ; 
he fails, the case must be enquired into on 
the merits, the plea of linitation EE de- 


if found as a fact, 





the 9th October 1863 (Assin 1270). It is 
acl indeed not disputed, 
thatthe defendants" agency, ceased in Jeyt 
1270, atgl that ona defendant deposited in 
+ Court his accounts cf his agency under 


wY 


1886] Act X 


plaintiff before the decree ES obtained: by l 


„plaintif. Plaintiff then, on the 28th June 


e 1865, or about Assar 1272, in a separate 


a 


suit sued for Rs. 659-14-6 as.money due, and 
stated that his cause of action arose from 
the 17h of Jeyt 1272, when the sums due 
under the accounts were made manifest to 
plaintiff, 


The first Court held as a fact that plaint- 
iff’s statement that, on the 17th Jeyt 1272, 
the sums due became known to him, was 
false; next (as a matter of law) that plaint- 
iff was barred by limitatiov, as the 17th 
dert 1272 was’ not the date at whieh, as 
plaimiff alleged, he obtained knowledge of 
the sums due to him; and therefore, under 
Section 33 Act X of 1859, plaintiff was 
barred by limitation. 


The Lower Appellate Court also held 
that plaintiff was thus barred and had no 
right of separate suit, and that he should 
have executed his decree for the rendering 
of the accounts. 


It is contended before us that the plaint- 
iff could only -have knowledge from the time 
that defendants explained, from their ac- 
counts, on the 17th Jeyt 1272, the sums that 
were due to plaintiff, and that the decree 
was for the explanation of accounts. 


The law contemplates that, where decrees 
are given to render accounts, the decree- 
holder shall, within a reasonable time of 
such accounts being rendered (and, of course, 
within the period of limitation prescribed 
by Section 33 Act X of 1859), sue for such 
sums as may be due, or take 'such other ac- 
tion as he may be advised, But the accounts 
were rendered in this case before the decree; 
and it was for plaintiff thereupon to take 
those accounts and see himgelf what he 
could find fairly due td bm under them ; and 
that, within one year of these means of 
knowledge being available to him in this 
case (certainly within a month of the above 
accounts being filed in this ease), he should, 


- under Section 33 Act X of 1859, have pro- 


ceeded. It is not intended by the law that, 
when accounts have beer put in and render- 
ed, the other party shall wait till the ex- 
planation may come to him, two or more 
years afterwards, from the’ agents, as in this 
case, 


Seeing, then, no reason to interfere with 
the decision of the Court below in this case, , 
we dismiss: these two special appeals with 


costs, : a" 
VW 
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The 31st July 1866. 


Present: 


The Hon’ble C. B. Trevor and G. Campbell, 
Judges. 


Jurisdiction—Suit against Putnee- 
dar for Zemindary Dak Charges. 


Case No. 167 of 1866. 


Special Appeal from a decision passed by 
the Principal Sudder Ameen of Fureed- 
pore, in Dacea, dated the 27th October 
1865, affirming a decision passed by the 
Moonsiff of that District, dated the 27th 
May 1865. 


H 
& 


Ruttun Monee Dosage and others 
(Defendants) Appellartts, 


VETSUS 


Babo Jotendro Mohun Tagore and another 
(Plaintiffs) Respondents. 


Baboo Greeja Sunkur Mojoomdar for 
` Appellants. 


` Baboo Sreenath Doss for Respondents. 


A suit by a zemindar against a putneedar for zemin~ 
dary dak charges under Act VIII of 1862 B. C. for 
which the latter is liable under his kubooleut, is not cog- 
nizable under Act X of 1859, 


PLAINTIFFS, zemindars, sue defendant, 
the putneedar, under his kubooleut, for 
the expense to which they have been put on 
account of dak charges fer which the put- 
needar is liable under his engagement dated 


in 1245, 


Defendant pleads: ‘that he was Ste liable 
for the expensd of any dâk stations- that 
might be established withig his putnee, and 
as no suth were established, fe is not, under 
the terms of his putnee kubooleut, liable. 


The Lower Courts gave plaintiffa decree. 
Defendant now appeals specially, urging, first, 
that the present suit is cognizable „by sthe | 
Revenue Court under Act X, and not in the 
Civil Court; and, secondly, that, under the 
terms of his putnee kubooléut, he is not liable, 
no station having been established. within 
his villages. 


32 Act X .. 


F: 


We da not think that a claim of this 


nature falls within the demands cognizable ` 


under Act X of 1859, and however conveni- 
ent it might be to have them included under 
that law, we -cannot legitimately construe 
` the- words so as to include them. On the 
sécond point, we are clear that, by his putnee 
engagement, defendant was liable for all the 
‘dak expenses incurred within his zemindary. 
For this burthen under Act VIII of 1862-(B. 
C.) the zemindars, in the first instance, have 
_ been made liable to Government, they being 
entitled to recoup themselves under the en- 
gagement entered into with their tenants. 
. Under this view, we think defendant has 
justly been made liable. We therefore 
dismiss the special appeal with costs, 





The 3ist July 1866. 


2 Present: 


Th8 Hon’ble 0, B. Trevor and G. Campbell, 
bs ! Judges. z 


 Enhancement—Rule of proportion— 
Increase in value of produce (how 
to be calculated). 


Case No. 612 of 1866 under Act X of 1859. 


Special Appeal from a decision passed by 

` the Additional Judge of Hooghly, dated 
the 9th December 1865, affirmin§ a deci- 
sion passed by the Deputy Collector of 
that District, dated the Tih June 1865. 


Ram Taruck Ghose (Defendant) Appellant, 
| ` versus 
Biressur Banerjee (Plaintiff) Respondent. 


Baboo Umbika Churn Banerjee for 
Appellant. 


Baboos Mohendro Lal Shome and Pearee 
Mohun Mookerjee for Respondent, 


The mode of calculating the increase in the value 
of produce, accor@g to the rule of propogion, is by 
simply taking the former and present value of produce, 
and not by calculating former and present profits after 
deducting costs. 


THis is a suit for enl:ancoment inthe 
‘Hooghly District. The defendant in special 
appeal urges first that he is protected by the 
terms of sale ofe the Government estate 
bought by plaintiff. But we find that those 
terms merely bound the purchaser to respect; 
the rights of the ryots as recordéd, and that 
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defendant, beihg only recorded as a khodkasht 
ryot, may be liable to enhancement on account ` 
of the subsequent rise in the value of the » 
produce. The appellant further says that he 
filed recejpts to show 20 years’ uniform pay- 
ment, and that the Judge has not adjudicated 
the point. But the Deputy Collector having 
decided against him, he made no appeal to 
the Judge on this point ; and therefore. we 
will not hear him now, 

As respects the rates, the Judge has found 
that between 1255, when the rent was last 
fixed, and the present time, the profit has 
increaged in the proportion of Rs. 3-8 to 
Rs.*8, or as 7 to 16, and has decreed en- 
hancement in that proportion. Having 
ruled that certain new and valuable staples 
had been introduced by the labor and at the 
expense of the ryot, he properly bases his 


calculation on the increase in the value of he, 


old kinds of produce. Tt would seem that 
his calculation so far departs from the ruling 
of the Full Bench that he has calculated 
former and present profits after deducting 
costs, instead of simply taking the former 
and present value of produce ; but no objec- 
tion hasbeen urged before us on this point, 
and the decision is probably quite equitable. 
We dismiss the appeal with costs. 





~~ 


The Siet duly 1866. 
Present: 


The Hon’ble C., B. Trevor and G. Campbell, . 
Judges. 


Rent—Transfer of ryot’s jote—Regis- 
tration. 
Case No. 613 of 1866 under Act X of 1859. 
Special Appeal from a decision passed by 
the Additional Judge of Hooghly, dated 
the 9th December 1865, affirming a 
decision passed by the Deputy Collector 
of that District, dated the Tth June 1865. 
Gunga Ram Sirdar (Defendant) and Raj 
Kishen Mookerjee (Objector) Appellants, 
° ` QETSUS 
Biressur Banerjee (Plaintif) Respondent. 
Ais, R. T. Allan for Appellants. 
Baboos Mohendro Lal Shome and Pearee 
Mohun Banerjee for Respondent. 


In the case of transfer of a mere ryot’s jote, the 
erson in possession is liable for the rent, whether he 
is registered or not, 
As, respects the question of enhancement, 
this casg is analogous to No. 612, and the 


+ 
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- Judge has found the rates og the same evi- 
dence. But there is an additional plea that 
¿the defendant having previously parted with 
his jote, is no longer liable, and Raj Kishen 
Moskerjee, the purchaser, urges that the 
Courts below wrongfully refuse to fake him 
a party. On this last point, we do not think 
that the decision of the Judge is quite clear. 
He seems to consider that the old tenant, and 
the old tenant only, must remain liable till the 
transfer has been'formally registered under 
Section 27 Act X of 1859. The tenure 
does not appear to be an intermediate holds 
ing within the meaning of the Section, but a 
mere ryot’s jote. In respect to whch a 
jote,e we think (as laid down in a former 
ruling) that the person liable is the party in 
possession. It appears to be admitted that 
receipts on the record show that plaintiff did 
actually receive rents from Raj Kishen, 
* although he gave the receipts in the form— 
“ Gunga Ram through Raj Kishen.” We 
think, therefore, that, on this objection, the 
Courts must find whether Raj Kishen really 
was the party in possession during the period 
sued for. ` If so, then he, and not Gunga 
Ram, will be liable for the rent, If, however, 
Raj Kishen is liable for the rent, there may 
then arise the question whether he has any 
rights entitling him to resist enhancement, 


and it would on that point be necessary to). 


find whether the tenure is one transferable 
according to the custom of the country. If 
not, he would be a mere holder during 
pleasure. The ease will be re-tried with 
reference to the above remarks. 


The 3lst July 1866. 
Present: 
The Hon’ble C. B. Trevor and G. Campbell, 
Judges. 
Enhancement (standard of)—Ryots 
` with rights of occupancy. 
Case No. 873 of 1866 under Act X of 1859. 
Special Appeal from a- decision passed by 
the Judge of Hooghly, dated the 30th De- 
cember 1865, reversing a decision passed 
by the Deputy Collector of that District, 
dated the 25th June 1864. 
Ram Coomar Dhara and others (Defendants) 
A ppellanis, 


VETSUS 


Bhoyrub Chunder Mookerjee 
fespondent. 


Baboo Tarucknath Sein for Appellarts. 
7 = € 


(Plaintiff), 


` Baboo Romanath Bose for Respondent. 


In tha absence of proof of any separate class of ryots 
within the'general body of occupancy ryots, the gene- 
ral body of such ryots must be held ‘to be “ the same 
class of ryots” to whose standard a ryot with a right 
of occupancy may be raised, although some may be more 
and some less ancient than he, 

Tais is a sult for enhancement on the 
ground’ that defendant is holding at rates 
below: the prevailing rates. Defendant iu 
special appeal objects that the ryots to 
whose standard he has been raised are ryots 
of 2 more modern character than himself. 

But the Judge finds that similar ryots 


pay those rates for similar lands, and defend- 


ant admits that those other ryots with 
whom he is compared are ryots with -rights 
of occupancy as he is. Heis unable to show 
that, according to the custom of the village, 
there are any separate class of ryots within 
the general body of occupancy *ryots, and, 
therefore, we must considgg the general body 
of ryots with rights of oceupancyeto be “ the 
same class of ryots” within the meaning of 
the law, although some may be more and 
some less ancient. The appeal is dismissed 
with costs. 
e 


The 31st July 1866, 


Present: 
The Hou’ble H. V. Bayley and E. Jackson, 
e Judges. 


Jurisdiction--Damages—Tllegal dis- 
traint of crops. 


Case No. 986 of 1866. 

Special Appeal from a decision passed by 
the Judge of Dacca, dated the 15th Jan- 
uary 1866, affirming a decision passed by 
the Moonsiff of Bohur, dated the 29th 
June 1865. j I. 

Shumboonath Banerjee and, others (Defend- 

ants) dppellants, 


Versus 


Tarinee Churn Bose and others (Plaintiffs) 
Respondents, 
S Baboo Romesh ChundenmJffitter for 
- Appellants. 
Baboo Chunder Madhub Ghose for Re- 
spondents, 


A suit to recover damages {pr an illegal distraint of 
the plaintiff's crops is properly brought in the Revdhue 
Courts. 3 

Tae special appellans vakeel enden- 
vours to make out that this soit is not gog- 
nizable by a Revenue Court under Act X of 
1859,.a8 it is; he considers, a suit for damages 


i 


a” 
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or mesné profits in consequence of the dis- Tl 3ist July 1866, 










possession of the plaintiffs by the defendants Present s 

from their tenure. But after hearing the sete ee 
plaint-and reading the judgments, we find| The Hon’ble J. P. Norman and W. S: 
that the suit is brought to recover damages. Seton-Karr, Judges. 


Enhancement—Increase in the 
; value of produce (meaning of). 


i Case No. 1182 of r866 under Act X of 1859. 
| Special Appeal from a decision passed by the 
_ Judge of Shahabad, dated the 10th April 
1866, reversing a decision passed: by 

| the Deputy Collector of that District, 
°” dated the 20th November 1865. 


for an illegal distraint of the plaintiff's 
crops: , 
Such a suit is- properly brought in the 


Revenue Courts. 
`. Appeal dismissed with costs, 


geg 





- The 31st July 1866. 


Present: WW 
The Hon’ble H. V. Bayley and E. Jackson, | Bhagrugh Doss and others (Plaintiffs) 
7 Judges. Appellanis, e i 
Enhancement—Under-tenures. $ VETSUS 
Case No. 1014 of 1866 under Act X of 1859. | Mohasoop Roy and another (Defendants) 
Special Appeal from a decision passed by | ` Respondents. l ooo 
. the Additional Judge of Hooghly, dated. | Messrs. R, E. Twidale and C. Gregory for 
the 8th January 1866, reversing a deci- | . Appellants.. 
sjon passed by the Deputy Collector of | Baboo Kishen Succa Mookerjee for. 
Howrah, dated the L5th June 1865. : i Respondents. 


Taruckaath Puramanick (Plaintiff) The increase in the “ value of the produce,” which is- 


Appellant to form a ground for enhancement of rent under Section 
PP g š 17 of Act X of 1859, means an increase in its natural 
VETSUS -> ‘and usual value in ordinary years. The accidental and 


‘exceptional high prices of a particular year, in conse- 
-quence of drought and scarcity, cannot be treated as 
a measure by which rentis to be adjusted. “A tenant 
takes land, not with reference to the exceptional high 
prices of a past -year, but with reference to the prices 
he may reasonably expect to realize for the crops which ' 
he will raise in succeeding years, $ 

Tars was a suit for enhancement of the 
rent of certain land held by the defendants 


at the rate of Rs. 2-4 per beegah. 

The plaintiff relied on two grounds : first, 
that the rates for neighbouring land were 
higher. The Judge, in a former decision re- 
manding the case to the Deputy Collector, 
from which there has been no appeal, decid- 
ed that the plaintiff was bound by a certain 
jammabundee, and could not maintain his suit 
for enhancemefit on this ground. Secondly, 
that there had been an increase in the 
value of the produce of the land independent- 
ly of any act of the ryot, defendant, The 
Lower Court gave the plaintiff a decree for 
rent at Rs. 4 per beegah. “But on appeal, the 
Judge found that thg Deputy Colleetor had 
fixed this rate on a comparison of the prices 
of 1268 with those of 1271 and 1272; that 
the prices in those,years were Owing, not tothe | 
proximity of the Railway, but to the scarcity 
of grain all over that part of the country : and ` 
hesays that, in his opinion, “the law does not 
‘ contemplate that zemindars should take 
“ advantage of arise in prices in two bad sea- 
“sous.” "De says that “ plaintiff has failed 

¢ , l ' : 


Mr. R. McAllister (Defendant) Respondent. 


Baboos Dwarkanath Mitler and Onaokeol 
Chunder Mookerjee for Appellant. 


‘No one for Respondent. 

Under-tenures fall with the original temre of the 
defaulter, and are liable to enhancement by the pur- 
chaser of the tenure sold for arrears of rent. 

Tue Judge is in error in ruling that this 
case is governed by Section 26 Act I of 
1845.: The plaintiff, having purchased a 
mokururee tenure at a sale for arrears of its 
own rent, sues two under-tenants in that’ 
mokururee to, enhance their rent. They 
put forward pottahs received from the mo- 
kurureedar. The Judge has ordered that 
the ‘Lower Court shall consider whether 
these have been granted at a fair rate. The 
law which the Judge alludes to has no 
connection with the sale offenures. Regula- 
tions I of 1820 and VIII of 1819 are appli- 
cable. The uader-tenures fall with the origi- 
nal tenure of the defaulter, and the pottahs 
-granted-by the old mokurureedar are of no 
avail. The plaintiff is entitled to enhance 
the. rent, if he can show good and legal 
grounds for it, to the extent to which those 
grounds apply. 

The Judge’s decision is reversed, and the 
case is remanded to him to carry out these 
orders. . 

Costs to follow the final judgment. 
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“ to show that, since the settlement in 1268, 
“ circumstances, of which he ought to take 
“ advantage, have occurred to raise the value 
“ of the land ;” and he adds that he thinks the 
suit “js the attempt of a grasping land- 
“lord to take advantage of the rise in prices 
 oceasioned by two years of drought.” And 
accordingly he dismissed the suit. 

In special appeal before us, Mr. Gregory, 
for the plaintiff, attempted to contend, first, 
that the plaintiff was entitled to enhance 
rent according tothe actual prices of the 


two years 1864-65, as compared, with 
those of 1861, when the rent was last fited. 
We think, however, that itis clear that the 
increase in the “ value of the produce,” which 


is to form a ground for enhancement of rent | 


under Section 17 of Act X, means an increase 
in its natural and usual value in ordinary 
years, and that the accidental and exceptional 
high prices of a particular year, in conse- 
quence of drought and scarcity, cannot be 
treated as a measure by which rent is to be 
adjusted. A tenant takes land, not with re- 
ference to the exceptional high prices of a 
past year, but with reference to the prices he 
may reasonably expect to realize for the 
crops which he will raise in succeeding 
years. 

Mr. Gregory next urged that the Judge 
should have made an allowance in respect 
to some increase in price which he said must 
have been caused by the Railway. 

Tt is no doubt true that the facility of access 
to markets afforded by the Railway has pro- 
bably increased the value of the produce. But 
the plaintiff's claim was not so 
The evidence adduced by him did not point 
to, or apparently enable the Court to distin- 
guish, the increase in price attributable to 
this cause. ý 

The Judge was not bound to make a new 
case for the plaintiff which Ke did not make 
for himself ; and considering that the defend- 
ant had the fullest right to resist the 


limited. 


claim, as shaped by the plaintiff, we think: 


that the suit was properly dismissed. ,We 
dismiss the appeal with costs and interest, 
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- The let August 1866. ` 
Present : 


“The Hon’ble C. B. Trevor and E, Jackso: 
Judges. 
Presumption of uniform paymen 


from Permanent Settlement - 
Wature of uniformity. 


Case No. 762 of 1866 under Act X of 
1859. 


Special Appeal from a decision passed l 
the Judge of Jessore, dated’ the 20 
December 1865, affirming a decisic 
passed by the Deputy Collector of thi 
District, dated the 27th June 1865. 


Messrs, W. Moran and Co. (Plaintiffs) 
Appellants, 


Versus ` we 


Anund Chunder Mojoomdgar (Defendant) 
Respondent. e 


Mr. n. T. Allan for Appellants. ° 


Babdos Greeja Sunkur Mojoomdar and 
Bungsheedhur Sein for Respondent. 

Unifgrmity iu the amount actually paid is not requir 
to raise the presumption under Section 4 Act X of 185 
but uniformity in the rate agreed upon, either express 
or impliedly, between the parties to be paid. 

DrLAmntgs in the present suit has suc 
to enhance the rent of the defendant alte 
service of notice. ~ 


The d@fendant pleads that he is n 
liable to enhancement, and that he holds 
mokururee jote under a pottah dated 124 
or 1839, executed by plaintiff's predecessc 
confirmatory of an old one dated 1194 < 
1787. 


Both the Lower Courts considered defen 
ant not liable to enhancement, and dismisse 
the plaintiff’s claim. ° 


Plaintiff now appeals specially, urging 
first, that as the pottahs on which defendar 
relies not having been proved formally, th 
Judge should not have admitted them r 
genuine documentg sufficient to defeat h 
right to enhance after due service of notice 
and, second, that the evidence, so far fror 
proving that a uniform rate of rent was pai 
by defendant, shows incontestibly a varyin 
rate; he, plaintiff, therefore, is entitled t 
a decree for enhancement. 

The defendant in the Court below relie 
on a decree dated 1844, in which plaintiff 
predecessor having sued defendant for rea 
he relied on the pottah of 1839 now pyc 
pounded, and obtained a decree in conforu 
ity with be plea. It is not shewn ths 
the rate of rent has been changed by an 


A 


ka (8 


kos 


. 86 Act X ? 


THE WEEKLY REPORTER | Rulings. 


[Vel. VI: 





“conjoint act of the parties at any period 
subsequent to that date ; consequently, un- 
less plaintiff is able to show that the defend- 
‘ant has voluntarily paid a higher rate than 
that: decreed, he will be entitled to (he 
presumption of Section 4 Act X of 1859. 
With a view of proving this, plaintiff urges 


that the varying amounts of rent paid by | 


defendant in each year are inconsistent with 
-the uniformity in amount of payment re- 
quired by law to warrant that presumption, 
‘and show a voluntary variation of payment 
op the part of the tenant. As to the vary- 
ing. amount paid yearly, as remarked by 
the Judge, the increased payments in some 
years were probably to make up deficiencies 
in previous years. But be that as it may, 
‘as before observed, it is not uniformity in 


the amount acfually paid that is: required | 


to raise the presumption, but only uniform- 
ity in the rate fereed upon, either express 
or.implied, between the parties to be paid. 
The uniformity is evidenced in the present 
case, and therefore plaintiff's special appeal 


Cannot succeed, but must be dismissed with. 


costs. e 


The 2nd August 1866. 


. Present: 
The Hon’ble H: V. Bayley and KE, Jackson, 
Judges. 
Sale of tenure (for arrears of rent)— 
Rights of purchaser. - 
Case No. 1096. of 1866 under Act X of 
1859. 
Special Appeal from a decision passed by 
the Judge of Chittagong, dated the 5th 
` February *1866, reversing a decision 
passed by the Deputy Collector ‘of that 
District, date the 25th August 1865. 
Jan Ali (Plaintiff) Appellant, 
VErSUS 
_ Sufeena Bibee (Defendant) Respondent. 


Baboo Gregja Sunkur Mojoomdar for 
Appellant. S 
Baboo Kishen Sueeg Mookerjee for 
Respondent. 


The purchaser of a tenure sold for arrears of rent 
acquires the tenure fræ from all encumbrances and 
under-tenures created by the defaulter, 


Tue Judge is yrong in law. The pur- 
chaser of a tenure ata sale for arrears of 


its own rent obtains that tenure as it was” 


originally created, free from all éncumbrances 
and. under-tenures ereated by the defaulter. 


ka =- 


Dot in possession. can. be struck out. 


ges WEE re Pe 
The Judge has upheld the defaulter’s under- 
tenures against such a purchaser. His deci, 
sion is reversed, and the case remanded for 
decisign on the remaining points which 
arise init. l 
Costs to follow final judgment. 


- The 3rd August 1866. 


` Present: 


The Hon’ble G. Campbell and E. Jackson, 


e . Judges. 


ment—Liability of ryot in possegsion 
—Registration. ae 


Case No. 1201 ‘of 1866 under Act X of, 


1859. 


Special Appeal from a decision passed by ° 


the Judge’ of Purneah, dated the 8th 
February 1866, affirming a decision 


passed by the Assistant Collector af that 


‘District, dated the 20th August 1865. 
Jerabutoonissa Khanum (Plaintiff ) 
Appellant, 

i ~- VETSUS l 
Ram Chunder Doss and others (Defendants) 
Respondents; 
Mr. R. E. Twidale for Appellant. ` 
No one for Respondents. - 


A suit for rent against several parties is maintain- 
able against such of them as are shown to be in possessio 
ag tenants, whether they are registered or not. 

Tuis is a suit against several parties for 
rent, It has been dismissed, as the Judge 


calls it, by way of rr non-suit,’’ and the Assist- — 


ant Collector also calls it “ multifarious,” 
both of whigh expressions are quite out of 
place. The ground of dismissal apparently 


is that plaintiff has failed to produce Dous ` 
‘| tobood papers. 


It may be that, if - these 
papers were really necessary as evidence, 
their non-production after warning would 
justify a dismissal; but the matter is not 
clearly put, and the Lower Courts seem to 
Hold that, unless tha defendants are registered 
tenants, the suit cannot be maintained, and 
the Hustobood papers were called for on this 
point. This isamistake. If the defendants, 


or any of them, are shewn to be in posses- ` 
sion as tenants, the suit can be maintained- `: 


whether they are registered or not, and those 
We 


remand the case to the first Court to be pro-. 
perly re-tried with reference to thé above 
remarke. — ; S gana 


Y. 


f 
pae 
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~. - Phe 8rd August 1866, ` _. -{ become due. The arrears became due from 
: Do i 1268.: The last day of that year was the 
ta Present : Ze 30th Cheyt. The suit was brought on the 


ee oe ee ne ae 29th Cheyt 1271,—that is within three years 
The Hon’ble ©. B. Trevor and H. V. prescribed by thatlaw. Plaintiff is, therefore, 
Bayley, Judges. within time. © ccoo o 

On the second point, we are of opinion 

Enhancement—Waivor—Hjectment | that the alleged-waivor relied on by special 

(Section 78 Act X of 1859). appellant is no waivor at all. The plaintiff 

-~ | cannot recover more than three years’ ‘rents, 

Case No. 1009 of 1866 under Act X of 1859. | 7, e. for that period for which: be would be 

Special Appeal from a decision passed by,| within time by law to sue, but his abstain- 

the Additional Judge of Hooghly, dated ing to sue for that allowed time, or recover-. 
the 29th January 1866, reversing, @| ing the old rent on account, is no waivor. 

degision passed by the Deputy Colléctor| On the third plea, we think the special 

of that District, dated 5th July 1865. appellant is right. The law, Section VE 

i ‘ enacts -that if the amount decreed, together 

~ Mr, Lauder (Defendant) Appellant, with’ interest and costs of suit, be paid into 

EES ‘| Court within 15 days from the @ate of the 

: - | decree, the execution shalle stayed. The 


en decree should have been in the tems of the 
Benode Lal Ghose (Plaintiff) Respondent, law. If, therefore, the defendant, speaial 


Baboo Anund Chunder Ghossal for . | Ppellapt, pay the decreed sum within 15 

Appellant. days of this decree, ejectment in execution 

, is to be stayed. In all other points, the 

` Baboo Issur Chunder Chuckerbutty for special appeal is dismissed with all costs. Me 
Respondent. NEEN 


-~ 





In 1267 the plaintiff obtained a decree in a suit to 
enhance the defendant's rent. Herp that the 


acceptance by the plaintiff of the old rent from 1268 to . The 3rd August 1866. 

1271 was no waivorof his claim to the higher rent - 

decreed to him. - ` WE ? 
Under Section 78 Act X of 1859, a decree for eject- e Present : 


ment must be conditional on the defendant not paying 


EH Ee The Hon’ble F., B. Kemp and W. Markby, 


PLAINTIFF sued -to enhance defendant’s + Judges > >> 
rent from Rs, 1-14 to Rs. 13-7-174, and got ) 


a decree on the 28th August 1860 (13th Presumption of holding from Perma- 


Bhadro 1267). He then, on the 29th Cheyt nt e ottlement—Pleading—Proof 
1271, sued for arrears of rent at the en- ES 
_ hanced rates from 1268 to 1271, deducting of uniform payment for 20 years, 


the sums which defendant had “paid at the _ . 
old rates; and plaintiff also gued for eject- Case No. 1080 of 1866 under Act X of 1859. 


ment. Plaintiff got a decree. Defendant! `, Gel 
appeals specially, sët urges— , Special Appeal from a decision passed by 
J. That limitation bars the suit. g the Judge of East Burdwan, dated the 
II. That, by acceptance of the old rent] 80: January 1866, affirming a decision 


from 1268 to 1271, plaintiff . waived his} 
claim to the higher ane decreed to him. .| -Pssed, by the, Deputy Collector of eral 


HI. That, under Sectfon 78 Act X of District, dated the 18th September 1865. 
1859, the present decree should not have i . EEN 
been for Een absolutely, but condition- Sham Lal Ghose (Plaintiff) Appellant, 
ally on- defendant not payfng the decreed oe ` 
ront within 15 days. Kä Es jek 
., Un the first point, we are clearly of opi-| Muddun Gopal Ghose alias Makhun Lal | 
nion that limitation does not bar the suit, RE, | 
- ` because, under Section 32,-suits for the ree]. Ghose and another (Defendants) Re- | 


oeren e 


H : 


covery of arrears of rent shall be instituted | spondents., — l ; 
within three years of the last day of the ée 
_ Bengalee year in which the arrears shall have Mr, C. Gregory for Appellant, 
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Baboo Gopeenath Banerjee for Respondents. 


It is not absolutely necessary that a ryot. who seeks 
the benefit of the presumption raised by Section 4 Act 
X of 1859, should state explictly that he has held at 
an, uniform rent. Proof of uniform payment of rent for 


= H 


- more than 20 years is sufficient. 


Wer think the decision of the Judge cor-. 


rect. Itis not absolutely necessary that a 
ryot who seeks the benefit of the presump- 
tion raised by Section 4 Act X of 1859, should 
-state in explict terms that he has held at an 
uniform rent from the Perpetual Settlement 
before he ‘can obtain the benefit of such 
‘presumption. ` 
In this case, the Judge has found that the 
receipts filed by the special respondent, the 
ryot, prove uniform payment of rent for 
more than 20 years preceding the suit; and 
we ‘find, on, inspection. of the receipts, that 
this is the case. 
Appeal dismissed with costs and interest. 
Li 


The 3rd August 1866, 
Present: S 


The- Hon’ble G. Campbell and E. Jackson, 
Judges. ` 


Richt of occupancy—Evidence— 
. Mention of a term in pottah. 


i a 
Cases Nos. 1219 to 1222 of 1866 under Act 
i X of 1859. i l 


Special Appeals from a decision passed by 
the Judge of Bhaugulpore, dated the 


16th February 1866, affirming a deci- 


sion passed by the Deputy Collector of 
that Distrigt, dated the 3lst August 1865, 


Baboo Nond Lal Singh and another 
(Defendants) Appellants, 


VETSUS 
. Bumun Singh (Plaintiff) Respondent. 


Baboos Chun#tr Madhab Ghose and Anund 
Gopal Paulit for Appellants. 


‚Mr. R. E. Twidale for Respondent. 


The mention in a pottdh of a certain tetm for which 
_the rate of rent is, fixed, is not of itself evidence that 
there is-no right of occupancy, 


-. WE think that the Judge on these appeals, 


has adopted the careful and elaborate judg- 
ment of the Deputy Collector. * The finding 
is that the tenants hold a right of occupancy, 
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although their pottahs state a certain term 


for which the rate of rent is fixed. It iss” 


said that the mention of this term is of itself 
evidence that there was no right of oecu- ` 
paney. “But we think that the Deputy 
Collector was-right. Under some circum- ` 
stances, especially at the commencement of a 
new contract, a specification of a term may 
lead to the presumption that the landlord 
has a right of re-entry at the endofit. But 
in this case, the tenants are found to be 


ancient tenants, and the term stated in their 


pottahs evidently referred only to the rate of 


ren fixed by those pottahs. 


‘Appeals dismissed with costs. ° 


The 3rd August 1866. 
Present: 


The Hon’ble W. S. Seton-Karr and ` 
_Shumboonath Pundit, Judges. 


Limitation— Unsuccessful interven- 

_ tion under Section 77 Act X of 
1859— Snuit of intervenor for posses- 
sion. 


Case No. 109 of 1866. 


Special Appeal from a decision passed by 
the Principal Sudder Ameen of Gya,- 
dated the 24th October 1865, affirming 
a decision passed by the Sudder Ameen 
of that District, dated the 14th March 
1865. 


Mussamut Mungroo Oopadhyan and others 
(Defendants) Appellants, 


VETSUS 


Mussamut Chamelee Koonwar ( Plaintiff) 
, Respondent. 


Baboo NileMadhub Sein for Appellants 
Mr. C. Gregory for Respondent. 


The fact of a person obtaining a decree against other 
parties in a suit for rent under Act X of 1859, in 
which a third party unsuccessfully intervened, dues not 
affect the rights of the intervenor, or bar the intervenor’s 
present suit for possession, merely becanse it was not 
instituted within a year of the decree for rent which 
the intervenor does not ask to be set aside. 

` Tue Lower Appellate Court has found on 
evidence that the plaintiff is proved to be in 
possession, and that the lands sued for are 
the lakheraj lands purchased by ber hus- 
band. f ° z _ i 

-The special appellant contends that the 
plaintiff. cannot sue, as she is not the heir of 
her husband when he left sons who are alive ; 
but it appears that the plaintiff asserts in 
her $lgint that she has, since the death of 
her husband, bya family-arrangement, taken 


A 


D 
a 


$ 
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possession of. the lands in dispute ; -and the 
said song of her hisband do not appear to 
contradict this assertion. Under such cir- 


`. cumstances, the special-appellant is not en- 


titled to object to the right of the plaintiff to 
sue the special appellant for restoration of 
possession of lands of which the special ap- 
pellant is proved to have dispossessed her. 
As to the plea of limitation taken by the 
special appellant, it has been repeatedly 
ruled by the Court that the fact of the spe- 
cial appellant obtaining a decree for rent 
against other parties ina case under Act 
of 1859 in which the plaintiff had unsucgess- 
fully intervened, does not affect the rights of 
the plaintiff, or make her present suit for 
possession liable to be affected by limitation, 
merely because she has not instituted this 
case within a year of the decision in the rent 
case, the decree passed in which case she 
does not ask to be set aside. x , 
'We reject this special appeal with costs. 


The 8rd August 1866. 
Present : 


The Hon’ble C. B. Trevor and H. V, Bayley. 
Judges. | 


Onus probandi—Enhancement—Plea 
of WMokururee pottah. 


Case No. 993 of 1866 under Act X of 1859. 


Special Appeal from a decision passed by 
Mr. F. L. Beaufort, Judge-of the 24-Per- 
gunnahs, dated the 20th December 1865, 
affirming a decision passed by the De- 
puty Collector of that Distriet, dated the 
23rd August 1865. 

Prannath Roy Chowdhry (Plaintiff) 
Appellant, ` ` 


VETSUS 2 


Moheeooddeen Ahmed (Defendant) 
Respondent. 


Baboo Motee Lal Mookerjee for Appellant. 


Mr. R. E Twidale and Baboo Khettur 
Mohun Mookerjee for Respondent. 


Where a plaintiff sues for enhancement on the ground 
that. the defendant did not pay the rents paid by others 
ia the neighbourhood for similaf lands, and the defend- 
ant denies his liability to pay such rents owing to his 
having mokururee potiahs, the onus ig on the defendant 
to prove those pottahs, 


. In this case, plaintiff sued to enhance 
defendant’s rent. Defendant pleaded three 
pottahs at fixed rents. The case was re- 
manded by this Court for the trial of the 


genuineness of the pottahs, this Court ruling ' 


that the Lower Courts had erroneously held 
that irregularity in regard to the, Stamps 


+ 


prevented their looking further into the 
pottahs. . i 

, The - first Court now finds that, on the 
depositions of the parties and the documen- 
tary evidence, the pottahs were proved. 

The Lower Appellate Court on appeal held 
that there had been ro evidence in the first 
Court to the execution of the pottahs ; but 
that such evidence was uunecessary, because 
the plaintiff did not deny the genuineness 
of the pottahs in previous suits between, 
himself and the defendant, and in which the 
documents were material. 

it is urged in special appeal that there 
were no admissions that these pottahs 
were genuine, and even if made in other 
suits, it would not estop plaintiff from rais- 
ing the question of the genuineness of 
defendant’s pottahs in this eut, i 

In a case like this, where plaintiff sues 
to enhance defendant’s r8m, on the ground 
that the defendant did not pa? the rents 
paid by others in the neighbourhood" for 
similar lands, and defendant denied his lia- 
bility to pay such rents owing to his having 
mokururee pottahs, it was clearly for defend. - 
ant, Hirst of all, to prove those pottahs. It 
is not obligatory on plaintiff to admit or 
deny anything till defendant, on whom, in 
such a case as this, the burden of proof 
entirely falls, proved, his allegations as to 
his pottahs. We therefore think that the 
Lower Appellate Court was wrong in its view 
that no evidence was necessary. Nor are 
we shown by the respondent, in any of the 
decisions which form the whole documentary 
evidence in the case, that they recorded any 
adjudication as on a material issue in those 
cases upon the genuineness of the pottahs, 
Thus those decisions could not be sufficient 
evidence of the genuineness of the pottahs. 

On both the above grounds, then; we 
think the Judge’s decisio® wrong, and we 
reverse it, and remand the case, requiring 
that the defendant: be required to produce 
direct evidence to the- genuineness of the 
pottahs, and theecase be re-tried, and such 
orders be then .passed as may appear just 
and proper. ` = l 

The respondent wishes to object, under 
Section 348 Act VIII of 1859, on the matter | 
of interest on costs. — - 

But asa fresh Judgment will, under this 
remand order, be necessary on the whole 
costs, this point may be considered with re- 
ference to whatever may te the final judg- 
ment of the Lower Courts on this remand. ` 

This speeial -appeal is, accordingly, dis- 
missed with costs. . 
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The 3rd August 1866. . means admits),*it has been judicially deter- 
, mined that he has now aright of occupancy, 
: » | that is, has a “mourosee” or “ meeras” 
: 1. €. hereditary), though not a mokuruyee 
The Hon ble G. ‘Campbell and E. Jackson, Ge àud any suaten Which may have ap- 
Judges. plied to him ag a kursa ryot cannot nov apply 
to him. A custom must be a reasonable eus- 


Present: 


Lei 


Ryots with rights of occupañńcy 


S (Power of—to build pucka houses). or classes ; and as reapects the ryots with- 


Cage No. 1204 of 1866. `| out right of occupancy, such a custom -as 

is alleged would be reasonable enough, but 

Special Appeal froma decision passed by | when there is a permanent hereditary right 
the Additional Principal Sudder Ameen | of occupancy, such a custom would be utter- 

- of Dacca, dated the 8th February 1866, | ly unreasounble. Plaintiff in no way suf- 
‘affirming a decision passed by the Moon- fers by the building of a pucka housg on 

~ siff of that District, dated the 12th July | the land of the occupancy ryot; on the | 


1865. i contrary, the land is rendered’ more valu- 
. |able. We decree the appeal and dismiss 
N {yamnatgollah ‘Ostagur (Defendant) | the suit with all costs. 
. Appellant, 
ed 
ek versus 


e | ; The 3rd August 1866. 
Gobind Churn Dutt (Plaintiff) Respondent. 


Mr. G. C. Paul and Baboo Gopal Lal : EE 
g Mitter for Appellant. RW The Hon’ble W. S. Seton-Karr and Shum-' 
Babéos Grish Chunder Ghose and Chunder SES Pundit, Judges. 


Madhub Ghose for Respondent. l 
I p Appéal—Section 77 Act X of 1859. 
A ryot-with a right of occupancy may build a pucka 


house on his land, or do what he likes with the land so | Case No. 1189 of 1866 under Act X of 1859. ' 
long as he does not i injure it to the detrimgnt of the 
landlord. Special Appeal from a decision passed by 


the Judge of Cuttack, dated the 6th Feb- 
Ir is admitted that defendant is a ryot ruary 1866, reversing a decision passed 

with a right of occupancy. Plaintiff sues. ` by the Deputy y Collector of that District, 

to compel him to pull down a pucka house,| dated the 30¢h July 1864. 

on the ground that he has no right to build 


it; and the Lower Appellate: Court has de- | Padook Purindah and oct (Defendants) 


creed accordingly. We think it clear that ` Appellants, 
every man possessed of aright to hold the e f 
land permanently,—that is, of a right of Ţ7 Versus 


occupancy,—can do what he likes with the I : ook 
land so long as he does not injure it to the| Gopee Bundhoo Patnaid (Plaintiff) and 


zemindar’s detriment. The Lower Appel- another (Latervenor) Respondents. 
late Court finds from the evidence of certain | _ 
zemindars that “kursa” * ryots have no |. Baboo ne a Banerj Se for 
right to build hguses without the permission pean 


of the zemin ar, rejecting the ryots who 
testified for defendant as low men, and not 
zemindars ; and he finds that defendant has ` Under Section 153 ‘Act-X of 1859, an appeal lies to 
uot proved a *§ meeras’’ right. R Been when, in a syit for Nie Below Rs. 100 in which’ 
Respondent cannot show us the exect | or frst Instance decides any matter relating to titla, = 
ineaning of “kursa,” but he states that it is : 
applied to simple gultivating ryots, as op- THE special appellant objects in this case 
posed to ‘“mourosee’” and “ mokururee” | to the trial of the appeal from the first Court 
ryots, Now, even assuming that, previous | by the Judge below, because the case was 
to the passing of Act X of 1859, defendant | for renfs below Rupees 100,. and because 
was a mere “kursa” ryot (which he by no! be assexis that, under Section 7? Act X 


Baboo Tarucknath Seth for Respondents. l 


+ 


en 


tom protecting the rights of some persons SE 


18669] Act X 
of 1859, as regards the intervenor, no ques- 


tion of title could be 
Court. 


Jt is clear that when; in a case under 


Sectioa 77, the Court of first instance decides 
any matter relating to title, under Sec- 
tion 153 of the Act of 1859, the appeal lies 
to the Judge. (See pagel, Act X Rulings, 
Volume VI, Weekly Reporter). 

In this case, the Judge below, we see, 
was, with reference to the decision passed 
by the Court of first instance, justified iw 
hearing an appeal from that decision. 

We accordingly reject the special ‘appeal 
witi? costs. 


The 3rd August 1866. 
Present: 


The Hon'ble W. S. Seton-Karr and Shum- 
boonath Pundit, Judges. 


Enhancement—Zntermediate holders 


- Sa vidence— Notice. 


Case No. 700 of 1866 under Act X of 1859. 


Special Appeal from a decision passed by 
the Judge of Rungpore, dated the 15th 
December 1865, modifying a decision 
passed by the Deputy Cyllector of that 


District, dated the 11th September 1865. 


Gouree Pershad Doss ( Defendant) 
Appellant, 


Versus 


Ranee Shurno Moyee (Plaintiff) Respondent. | 


Mr. C. Gregory and Baboo Kishen Succa 
l Mookerjee for Appetlant. 


Baboos Unnoda Pershad Banerjee and 
° Sreenath Doss for Respondent. 


= An ‘intermediate holder’s rent- should not be enhanced 


so as to render his holding altogether void of all réason- 
able profit. Bai” va . R 

The mere service ofa notice by an intermediate holder 
on certain of his ryots is no proof that he realized rents 
at the rates specified in such notice. 


THE special appellant is sued for enhance- 
ment of his jote, and the lands held by him 
are situated in ten villages, and their quantity 
is very: considerable. 

He is’ clearly an intermediate holder be- 
tween the zemindar and manuy ryojsand 
the assessment fixed for his lands- without 
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allowing him any profits, by adopting the 
rate of the rents payable by cultivating 
řyots, does not appear to us to be fair and 
equitable in his case. He has long held 
these lands, and has no doubt taken some 
trouble in settling and encouraging ryots 
thereon ; and the law does not authorize the 
plaintiff to. assess him so as to render the 
holding of the lands by the special appel- 
lant altogether void of all reasonable profit. 
The case is therefore remanded to the Lower 
Appellate Court, with directions ‘to adopt 
rates suitable to the, intermediate position 
of the special appellant. The Judge must 
endeavour to fix, by some means, what ig 


‘fair and equitable for a person in such a 


position. He will see that it is clear that, 
to charge him with the full rates of cultivat- 
ing and resident ryots,—such, for instance, 
as 4 Rupees for Bastoo lands,——-would not be 
“ fair and equitable.’ We ny observe - 
that the mere service by the appellant of a 
notice,on certain of his ryots is no proof 
that he realizes rents at the rates specified 
in such notice. The special appellant is 
| also eentitled to an enquiry by the Lower 
‘Appellate Court regarding the custom 
i pleaded by him that he should be allowed 
he deduction of 2 cottahs per beegah out 
of certain kinds of lands held by him under 
‘the custom locally known as Bishun 
Kuncha The interest upon the assessment 
fixed by the Lower Appellate Court from 
,the date of the notice, should be allowed 
‘only from the date of the decree fixing the 
jumma payable by the special respondent, 
whatever it may be. 

Remand accordingly to the Judge for a 
fresh decision on the above points. 





The 6th August 1866. 
Present: 


The Hon’ble Sir Barnes Peacock, Kt., Chief 
Justice, and the Hon’ble F. B. Kemp, 
Judge. 


“nbanSement—Prosumption of uni- 
form payment tor 20 years—Evi- 
dence, ' 
Case No. 8221 of 1865 under Act X-of 

1859, e 

Special Appeal from a decision passed by 
Mr. C. S. -Belli, Judge of Rajshahye, 
dated the 31st August 1865, . affirming 
a decision passed by Mr. W. Scott, De- 
puty Collector of that District, dated the 
Bist Hay 1865, . 

+ 
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A 


Gobind Chunder Bhoomik (Plaintiff) 
Appellant, 


BETSUS 


Rammonee Dossee and another (Defendants) 
Respondents. 


Baboos Rajender Misser and Nulleet Chun- 
der Sein for Appellant. 


Baboo Nilmonee Sein for Respondent. 


` Although, in order to prove the payment of a uniform 
rate of rent for 20 years, it may not be necessary to 
prove an uninterrupted course of receipts, yet if the 
evidence in the case shows that, during the period for 
which receipts are not produced, the ryot was paying 
at a different rate of rent, that evidence must be taken 
into consideration with the receipts that are produced, . 
THis is a suit to enhance rent. The 
Judge finds that the defendant bas paid at 
the rate of Rupees 22-6 for the last 20 
years. If te Judge was right in that find- 
ing, then under Sgetion 4 Act X of 1859 
it was presumptive evidence that the ryot was 
entiéled to the benefit of Section 3 of that 
Actas having held at that rate of rent from 
the time of the Permanent Settlement. The 
Judge says that, in order to prove the pay- 








ef mont of a uniform rate of rent for 20 years, 


it is not necessary to prove an uninterrupt- 
ed course of receipts. In that respect he 
may be right. Butif the evidence in the 
ease shows that, during the period for which 
receipts are not produced, the ryot was 
paying at a-different rate of rent, that evi- 
dence must be taken into consideration with 
the receipts that are produced. 

In this case, it appeared that Gunganarain, 
who was the brother of Issur Chunder and 
the husband of the other defendant, in 1259 
executed an ekrarnamah acknowledging that 
he held these lands at the yearly rent of 
Rupees 28, ang he agreed to pay a certain 
amount which was due from him as a balance 
of rent for 1257-§8 (1850-51). A suit was 
brought against him in the Moonsiff’s Court 
upon that ekrarnamah, and a decree passed 
against him for the balance due under it, 
and that decree was upheld,in appeal before 
the Principal Sudder Ameen. If that ek- 
rarnamah was Jeally executed, it shows that 
in 1259 (1852) the holding was at Rupees 28, 
and not at Rupees 22, which rebutted the 
~ evidence of the receipts terding to show 
uniformity in the rent for the last 20 years. 

bt is said that (ht ekrarnamah of 1259 
and the decrees upon it were not admissible in 
this case, inasmuch as in 1864 a suit was 
broyght for rent at the rate of Rupees 22, 
and the Collector rejected the ekrarnamah 
of 1259. That may be right. "It did not 
follow that, because Rupees 28 were pay- 
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able in 1858, that same rate of rent neces- 
sarily continued to 1864. In 1864 he was 
sued for the balance of the rent due for that 
year, nob for enhancement, and no questidn 
arose or could arise on that suit beyoud the 
mere question of what was the rate of rent 
at which he was holding,—not the rate at 
which he had held in 1259 or in any other 
year. i 

“The case must be remanded to the Judge 
to try whether (taking into consideration the 
ekrarnomah of 1259, the instalment that 
was paid upon if, and the decree against 
Gun@anarain which is evidence against 
Issen Chunder who claims through Gutfga- 
narain) the two brothers held jointly in 
1259 at Rupees 22, and whether, notwith- 
standing that ekrarnamah, it is proved that 
the defendant and those through whom he 
claims have held at a uniform rate of Rupees 

22 for the last 20 years. ` 


The 8th August 1866. 
Present: 


The Hon’ble J. P. Norman and W. S. Seton- 
i Karr, Judges. 


Limitation—Cause of action-— 
Buhancement. 


Case No. 147 of 1866 under Act X of 1859. 


Regular Appeal from a decision passed by 
the Deputy Collector of Baghaut, in Jes- 
sore, dated the 16th March 1866. 


Madhub Chunder Ghose (one of the 
Defendants) Appellant, 


VETSUS 
Radhika Chowdhrain (Plaintiff) Respondent. 


Mr. J. Cochrane and Baboo Bungsheedhur 
Sein for Appellants. 


Mr. R. T. Allan and Baboo Anund Chun- 
der Ghossal for Respondent. 


A previous suit was brought in June 1859 which was 
not finally decided in appeal by the High Court until 
December 1865, the effect of which decision was to take 
the talook then in dispute out of the class of thase pro- 
tested by Section l Regulation VIII. 1793 and to 
make it liable to enhancement. Herp that the plaint- 
iff's cause of action for rent did not accrue until the 
ascertainment of the rent by that decision, and that her 
present suit for about 5 years’ rent from Ist July 1859, 
having been brought within one year from the date of 
that decision, could be maintained. 


Seton-Karr, J.—Tuis suit was decreed by 
the Deputy Collector ex parte on the 8ist of 
August 1865. It was afterwards revived, 
under Section 58 of Act X of 1859, on an 
appli¢ation made to that effect by the appel- 
lant now before us. 


1866.4 Act E 


We may at once,say that Mr. Allan, for 
è the plaintiff, respondent, has not made out a 
plea taken by him in ‘cross-appeal, to the 
effett that the suit wag revived irregularly. 
Nothing has been adduced to lead u$ to think 
that the revival of the suit’ was not rogum 
done. 

_ The suit was for rents due from the date 
of the institution of a previous suit on the 
30th of June 1859, or Assar 1266, to Cheyt 
1271, amounting with, interest to Rupees 
10,755, and it has been decreed by the 
Deputy Collector. 


On appeal, Mr. Cochrane urges thatethe 
suit Should not have been decreed, inasmuch 
as no notice 

* Weekly Reporter, Vol. ITI, p.25, Pi was served 
Ditto ditto n IIL, D 139 on th de 
Ditto ditto „ Ll, p.i 140 S 8 dp: 
Ditto ditto 4, ,V, pelt x fendant, 
and in sup- 


port of his view he quotes the cases noted 
in the margin,* in which rent suits were 
dismissed without trial on failure of notiée. 
But the case before us is taken out of the 
purview of those cases by the fact that, in 
this instance, the plaintiff bad instituted 
g previous suit on the 30ih of June 1859, to 
fix the rent of the defendant after service 
of notice, and that the right to enhancement 
was only decreed and fixed by the decision 
of the. High Court of the 17th of December 
1864. Until this former suit had been de- 


cided, it was useless for the plaintiff to sue,” 


as the rent had not been ascertained, and 
when it was decided, the plaintiff had a right 
to come in under Section 30 of Act X of 
1859, inasmuch as the ascertainment of the 
rent by the decision in question gave her a 
é cause of action,” and she has sued within 
one year of ths same. 

The objections, then, as to the failure of 
notice in this instance, have no application. 

But it is objected that the pfaintiff cannot 
get more than 3 years’ rent, and that, in any 
view of the case, the plaintiffis not entitled 
to the rents of 1266, aa she might have asked 
for and obtained them in her previous suit 
brought in 1859. In support of this point, 
a decision is quoted of Jystices Trevor and 
Campbell, Weekly Reporter, Volume III, 
page 19 of Act X Rulings. 

We have given this decision very full at- 
tention, but we do not think the circumstances 
identical with those of the case now before 
us. In that case, our learned colleagues held, 
though the plaint was not before them, that, 
it was “an action not merely asking for a 
‘declaration of rights, but admitting of the 
S GEES ofa remedy by way ofa a decree 
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‘for rent at the enhanced rate.” The Court 
goes on to say that, as the plaintiff “ failed to 
“Obtain, in that action, the remedy as to the 
“rents ‘of 1266 which he might have obtain- 
“ed, we cannot allow him now to come into 
“ Court claiming rents which he might have 
“ before obtained, and which are now barred 
“by the limitation pr escribed by Section 
“ 32 of Act X of 1859.” 

But, on referring to the previous decision 
in the case now before us, we find that there 
is nothing to show that rents could have 
been awarded fot any period by that deci- 
sion. The effect of the decision (Weekly 
Reporter,. Volume.I, page 839, Civil Rulings) 
is simply to take the talook then in dispute 
out of the class of those. protected by Section 
51 Regulation VIII of 1793, and to make it 
liable to enhancement as not hel@ at a per- 
manent rate from a date previous to the 
Perpetual Settlement. The decigion appears 
to us to fix the staéws and to define the lialli- 
ties-of the defeudant talookdars, and.to do 
nothing more. 


Under these circumstances, can it be said 
that the plaintiff ought to have sued, and 
was bound to sue, for rents, while the status 
of her opponents was still uncertain, and 
when she did not know what rate of rents 
she might lawfully claim ? 


We think not. We do not see that the 


plaintiff @uld sue for the rents of each year, 


or for the rents of any one year, until 

the main question as to the rights of the 

talookdars had been decided. She could 

not bring rent-saits at a mere venture, or on’ 
the speculation that the Civil suit would be 

decided in her favor... When she gained ‘the 

decree ultimately, she sued within the year, 

and thus she can claim the benefit of Section 

30 of Act X of 1859. 


If we were to rule otherwise, it seems to 
us that we-might be the means of depriving 
a zemindar of his rents merely because his 
opponent was successful in protracting litiga- 
tion for a period nfore than 3 years from the 
time when rent was claimed. 


Seeing, then, aclear distinction between 
the suit before us and that decided by our 
learned colleagues, and holding that the 
plaintiff could not have obtained Tents in the 
former suit, we affirm “the decision of the 
Deputy Collector and dismiss the appeal 
with costs. The plaintiff, will be entitled 
to her rents from the first of July 1889; 


‘or the 15th of Assar 1266, to the end of 


Cheyt 1271, with interest from the first 
date, Sep 


44 Act X 

Norman, J.—I entirely’ concur in this 
judgment. . 2: ' 

“Baboo Bungsheedhur Sein, the junior 
pleader of -the appellant, contended that 
the decree declaring the plaintiff's right 
to‘enhanced rent in the former suit being 
simply a declaratory decree, was erroneous, ' 
or at least defective, and that the plaintiff 
should have recovered in that suit the rents 
from the date of its institution to. the date 
of execution. 


But the answer is that the rent was not. 


due at the time of the institution of the for- 


Ki 


mer suit. The plaintiff had no cause of ne- 
tion for the recovery of such rent, Courts 
of Civil justice exist for the purpose of 
redressing wrongs or declaring rights in 
certain cases when such rights are contro- 
verted. Ire the ease under consideration, 
no complaint wag pade that, up to the time 
of the instijution of the suit, the rent had 
not been fully paid. If no rent was due, 


‘it would follow that the plaintiff had sus- 


tained no wrong, and that any, suit for the 
non-payment of rent must have been 
dismissed.~ The decree declaring the plaint- 
if’s rights, affirmed on special appeal 
by -this Court, was the only decree 


` which it was competent to the Court to 


ass, - 
S The pleader compared a claim for rent 
to-the case of mesne profits awarded in 
execution against a party wrongfully in pos- 
session. There is no real analogy. In a 
case for the recovery of land, the cause of 
action is the wrongful dispossession, The 


damages for that dispossession are measured. 


by the profits which the wrong-doer realizes 
down to the time when the wrong is reme- 
died by execution and restoration of pos- 
session to the owner. Inthe same manner, 
interest would bg the measure of damages 
for the detention of a debt. 





The llith August 1866. 
a rresent: 


Karr, Judges. - 


Novice of Enhancement. 


Case'No. 1175 of 1866 under Act X of 1859. 


Special Appeal from a decision passed by 
. the Additional Judge of Tirhoot, dated 

_ the 6th Alarch 1866, affirming a decision 
. passed fy the Deputy Collector of that 
District, dated the 7th July 1865. ` 


THE WEEKLY REPORTER. , 


Rulings. ` [Voh. VI. 


Syud Soojaat Ali (Defendant) Appellant, 
VETSUS 
Huree Thakoor (Plaintiff) KRespondeng, 
: Mr. R. E. Twidale for Appellant. 
Baboo Pearee Lal Roy for Respondent. 


A notice of enhancement under'the second Clause of 
Section 17 Act X of 1859 is defective if it omits to 
state that the value of the produce or the productive 

owers of the land have been increased otherwise than 
y the agency op at the expense of the ryot himself. 

In this case, the zemindar has given a 
fhotice of enhancement in which he alleges 
that the fitness and capacity of the land, with 
regfrd ‘to its productive powers and value. 
of the produce, has increased, and that the 
rates are lower than those for lands of simi-. 
Jar description in places adjacent. 

The first Court and the Lower Appellate 
Court have found that the rates paid.by the 
ryot are not lower than those paid in places 
adjacent, and on that ground have declared 
that the rents cannot be enhanced. 

-We think that this decision is perfectly 
correct. The only ground upon which, un- 
der the notice in question, the zemindar could 
rely, was that the rates in places adjacent 
for similar lands was higher. He does not 
bring himself under the second Clause of 
Section 17, because he does not allege that’ 
the value of the produce, or the produc- 
tive powers of the land, have been increased 
otherwise than by the agency or expense 
of the ryot himself. The notice, as a 
notice under the second Clause, is defective, 
and we therefore dismiss this appeal with 
costs and interest, 


The 15th August 1866. 
"e Present: l 
The Hon’ble H. V. Bayley and G. Campbell, ` 
Judges. 
Ejectment — Effect of suit under 


Clause 6 Section 23 or Section 25 
Act Z of 1859. : 


Case No. 1269 of 1866. 


The Hon’ble J. P. Norman and W. S. Seton- Special Appeal from a decision passed by 


the Judge of Purneah, dated the 15th 
February 1866, affirming «a. decision 
passed by the Principal. Sudder Ameen 
of that District, dated the 20th March 
1865. - 
Soorjo Kant Roy (one of the > Defendants) 
‘ Appeliant, 
VETSUS 


+ r 
Mr. James Furlong (Plaintif) Respondent. 


1866.] 


Act E, 
Baboo Khettur Mohun Mbokerjee‘ for 
Appellant. ` 
Baboo Juggodanund Mookerjee for 
‘ Respondent. oe 


A decigion under Act X of 1859 is not finaf in’ a mere 
suit for ejectment under Clause 6 Section 23 or Section 
25, which depends on the question of possession and 
illegal dispossession only. i 

Taus is a-suit by a purchaser to oust a 
fraudulent and benamee putneedar, and the 
tenure being found to be as alleged, a decree 
has been passed against defendant. He 
now, urges that plaintiff having previously’ 
illegally ousted him, he was reinstaged by 
the Qollector in a suit for ouster under “Act 
X, Clause 6, Section 23, and that the present 
suit ig barred. But we think that, jn such 
a suit, the issue is not on title, but merely 
on the question of illegal dispossession, and 
that the Collector's decision merely amounts 
to this, that defendant having a prima facie 
title, had been illegally dispossessed. Where 
questions of title are necessarily tried, an 
Act X decision may te final, but it is not 
soin a mere ouster suit under Clause 6 
Section 23 or Section 25 depending on the 
question of possession and illegal disposses- 
sion only. The present suit is not barred. 


Nor was it beyond the discretion of: the. 


Lower Courts to refuse to admit documents 
not filed at the proper time, nor was there 
any appeal on that point. They were pro- 
bably quite right as regards the non-exami- 
nation of plaintifi’s gomastah. ‘The appeal 
is dismissed with costs. 


The 15th August 1866. 
Present: 


The Hon’ble H. V. Bayley and,E. Jackson, 
Judges. >> 


IT? ` 
Enhancement — Plea of Lakheraj — 
` Onus probandi. i 


-1242 of 1866 under Act X of 
1859. SC 


Special Appeal from a decision passed by 
the Judge of Hooghty, dated the 10th 
April 1866, reversing a decision passed 
by the Deputy Collector of that District, 
dated the 12th January 1866. 


Sheeb Narain Roy (Plaintiff) Appellant, 


VETSUS 


Case No. 


Chidam Doss Byragee and others 
(Defendants) Respondents. . ° 
ae 
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Baboo Bungshee Doss Seal for Appellant. 
- ' No'`one fot Respondents. 


` na suit for enhancement where the defendant pleads 


a lakheraj holding as to a portion of the land, the ones 
is on the plaintiff to prove- whether the disputed land 
ever paid rent. ; 

Tars was a suit for enhancement of rent, 
The defendant pleaded a lakheraj holding 
as to a.portion of the land, and put in 
several documents in support of it. The 
Lower Appellate Court found that plaintiff 
had not proved to his satisfaction that this 
land had ever paid rent, and dismissed the 
plaintiff’s suit as respects that land.’ It is on 
special appeal urged that the onus should 
have been on the other side. ` We think that 
the defendant having put in prima facie 
evidence, and the suit being for enhance- 
ment, and not assessment, the plaintiff was 
bound to prove that the dispuféd land had 
paid rent in former years , 

“Appeal dismissed with costs. e 





The 15th August 1866. 


e Present : 
The Hon’ble H. V. Bayley and G. Campbell, 
Judges. 
Enhancement. 


Case No 4382 of 1866 under Act X of 1859. 


Special Appeal from a decision passed hy 
the Judge of West Burdwan, dated the 
22nd March 1866, reversing a decision 

, passed by the Deputy Collector of that 
District, dated the 830th June 1865. 


Pelaram Kotal (one -of the Defendants) 
‘-Appéllant, ° 


a 
.VETSUS | 


Nund Coomar Chuttoram ( Plaintiff ) 
Respondent. 


Baboo Bungsheedhur Sein for Appellant, 


®, 
Baboos Kishen Sucea Mookerjee and 
Romanath Bose for Respondent. 


Ina suit for enhancement on the ground that the 
defendant pays a lower rent than that paid by neigh- 
bouring ryots ofthe same clags for similar lands, the 
Judge, instead of decreeing what he considers “a fair 
rate,” should find specifically whether the rate claimed 
by the plaintiff is actually paid by the neighbouring 
ryots of the same class for simflar lands, or what rate 


, 18 so paid, and decide accordingly, e 


Tuis is a soit for enhancement on all the 
grounds mentioned in the law. It ‘appears 


46 Act X 


that the defendant and other ryots in that 


Baboo Bama Churn Banerjee for. 


part of the country pay rent in kind, not by 
division of the produce, but by paying a 
fixed quantity of grain. The defendant has 
hitherto paid 4 “ maps” of rice, That being 
so, “increase of value of produce” can have 
ho application, the produce itself being paid ; 
-or if decree is passed in money for the back 
rent, the value will be adjusted according to 
‘market rates. The quantity of the land 
is found to be more than defendant admits, 
viz. 10 beegahs. ‘There is no dispute about 
that. -The only ground of enhancement, then, 
. which forms the subject of contention before 
‘us, is that defendant pays arent lower 
than that paid by neighbouring ryots of 
the same class for similar lands. The Ameen 
and Court below found that defendant’s 
lands were of two kinds, and, according to 
neighbouring rates, assessed them at 6 
“maps ” valued #t‘Rupees 12. The Judge, 
on the oth®r hand, only says the evidence 
on *both sides shows clearly that a rate of 
one’ ‘‘map” per beegah will be a fair rate, 
and decrees accordingly for all the land of 
- both qualities. This decision is quite insuffici- 
ent. It is impossible to understand from the 
. judgment or otherwise what the Judge means 
by. “fair,” and itis not for this Court to 
describe his meaning. Hemust find specific- 
ally whether the rate claimed by plaintiffs is 
actually paid by the neighbouring ryots 
- of the same class for similar landsg or what 
rate is so paid, and decide accordingly. The 
case is remitted tothe Judge for re-trial on 
- thie principle above noted. 8 





H 


The 15th August 1866. 
ae 2 "e Present: 
The Hon-ble H. Y. Bayley-and E. Jackson, 
dä Judges. . . 


Enhancement—Plea.of custom—. 
Onus probandi, - 


"Cases Nos. 1259 and 1261 of 1866 under 
o 28 Act X of 1859. 


Special Appeals from a decision passed 
by the Judge of Midnapore, dated the 
"Oth February 1866, modifying a decision 
passed by the Deputy Collector of that 
District, dated the 20th December 1865.. 


Haroo Chowdhry and another (Defendants) 
Appellunts, 
d Es versus 


“J oyess ur Nundee (Plaintiff ) Hespondent. 


THE WEEKLY, REPORTER. 
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HIT 


Appellants. “e 
Baboo Mohendro Lal Shome for 
S Respondent, e 


In a suit for enhancement where the defendang pleads 
that rent had been assessed_on lands covered by hedges 
and ditches and forming boundaries batween fields, and 
that according to custom such land was not liable to f 
pay-rent at all, the ows is on the defendant to prove the : 
custom. . 
`- THESE were enhancement of rent suits, 
decreed in both Courts, 
e One objection taken by the tenants was -~ 
that rent had been assessed on lands covered 
by hedges and ditches and forming bound- 
aries between fields, and that, according Io 
custom, such land was not liable to pay rent l 
at` all. The Judge placed the onus of : 
proving the custom on the tenants, and 
found that they had failed in proving it. 

On special appeal, it is urged that the ° 
onus should have been placed on the 
plaintiff. We think that the Judge was 
right. There was no allegation that the -. 
land was lakheraj. It was admittedly the ` 
plaintiffs mâl land and in the tenancy of 
the defendants, It was for them to prove 
that they were entitled fo hold any such: 
land without paying rent for it. S l 

‘We dismiss these appeals with costs. 


Ki 


‘The 16th August 1866. Sa F 


Present : 


The Hon’ble J. P. Norman, and W. S. 
Seton-Karr, Judges, ` ` 


‘| Enhancement—Presumption of uni- 


` form payment from Permanent 
Settlement—Evidence. . 
Case No. 1159 of 1566 under Act X 
” of 1859. 


Special Appeal from a decision passed by 
the Judge of Hooghly, dated the 30th 
December 1865, reversing a decision 
passed by the Deputy Collector of that 
District, duted the Tth June 1865. 

. Luchmee Narain Shaha alias Gopeenath ~ 

Shaha (Plétntiff) Appellant,‘ 
versus eS 
-Koochil Kant Roy and others (Defendants) 
Respondents. 
` Baboo Nubbo Kishen Mookerjee for - 
Appellant. - 
` Mr.-R. E. Twidale for Respondents. ' ` 


` In qsuit for enhancement where the defendant plead 
a holding at a uniform rate from the Permanent Sevtle-. 
D e 8 r- 
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ment, the mere existence of a pottah and amulnamah 
- of 1215 is not conclusive evidence that the rate.was then 
changed or was then first fixed. e 
The 


Tais is a suit for anhancement: 


ryot pleads ‘that he held ata rafe which 


had fot been changed from the time of the 
Permanent Settlement, and in support of that 
allegation, he produced dakhilahs for the 
last 20 or 25 yeurs, and an old pottah dated 
1173. The Judge finds that the defendant 
had held at fixed rates from the time of the 
Permanent Settlement, and dismissed the suit. 
Ou appeal, it is urged before us that, in cer 
tain proceedings in the year 1856, one of 
the,defendants, Goura Chand, ndmitted® that 
he held 24 beegahs and 9 cottahs in 
Nabasha under a pottah dated 1215. The 
defendants also appear to have admitted 
that they had an amulnamah also dated in 
1215, but did not produce it. They gave 
evidence before the Judge, in explanation of 
the amulnamah, that the jote was not 
created in 1215, but that the land was then 
measured. . 

We think that it may have been open to 
the Judge upon the evidence in the case, 
looking at the admission by the ryot of the 
pottah of 1215 and of the amulnamah of 
1215, to find that the jote was then first 
created, but that he was not bound to do so 
asa matter of law. If the circumstances 
(as they appeared to him) led to the infer- 
-ence that the-ryot had previously held at 
the same rate of rent, the mere fact of the 
existence of a pottah of 1215 and of the 
amulnamah of the same date, -is not conclu- 
sive evidence that the rate was then changed 
or was then first fixed. 

We accordingly dismiss the appeal with 
costs. 8 


- 


mw. 





The 16th August fs66.  - 
. Present: 


The Hon’ ble H y. Bayley and G. Campbell, 
Judges. 


Jurisdiction—Decreé for ee ee Ere- 
cution of Dr endorsement on bond. 


‘Case No. 1435 of 1866 under Act X of 1859. 


Special Appeal from æ decision passed by 
the Additional Judge of Mymensingh, 

- dated the 29th March 1866, reversing q 

- . decision passed by the Deputy Collector 

. of that District, dated the 8 lst Oatober 
1865, e 


7 4 
REPORTER. 


Rulings a 


Golucknath Roy (Plaintiff Appellant, 
° ; versus 
. Mr. K. Brody (Defendant) EE 


Mr. R. T. Allan and Baboo. Nil Madhub 
Sein for Appellant. 


Baboos Romesh Chunder Mitter, Sreenath 
Doss, aud Shushee- Bhooshun Sein for 
Respondent, 


A decree for rent may be passed under Act X of 1859, 
with a proviso that it should be executed by endorsing 
the amount on a bond, 


PLAINTIFF let an estate in farm tò defend- 
ant, and (bere was a condition that the rent 
should go in satisfaction of a bond executed - 
by plaintiff in favor of defendamt.. Plaintiff 
sued for the rent. Defegdant claimed a de- 
duction on account of diluviog, and the 
Deputy Collector trying the case on Dat 
issue passed a decree with a proviso that 
it should be executed by endorsing the 
amount on the bond—a course. to which 
neither party objects. But the Judge has 
thrown out the case for want of jurisdiction. 
We think that he is wrong. There is no 
question in issue ‘regarding the bond. The 
only question is the purely revenue one re- 
garding the amount of rent which depends 
on the claim for diluvion. We remand the 

case to the’ J udge for trial of that’ point. 
Any rent found due will be paid by endorse- 
ment on the bond as directed by the Depwty 
Collector. 





The 18th Augist 1866. 
Pr esent: 


` The Hon’ble J. P. ee W. S. 
Seton-Karr; Judges. . 


Cancelment of lease (for non-pay- 
ment of reat)—Section. 22 Act X of 
1859. | : 


Case No. 1405 of 1866 under Act X of 
1859. 


“Special Appeal from a Ge passed by 
the Officiating Judge of Jessore, dated 
the 27th February 1866, affirming a 
decision passed by the Deputy y Collector 
of that District, EE the 3lst August 
1865. 

G 


~= not’a transferable one. 


48 Act. X 
| -Kadir Gazeo (Defendant) Appellant, 
VETSUS $ 


. ~Mohadebee Dossia (Plaintiff) Respondent. 


Mr. J. Cochrane and Baboo Bungsheedhur 
‘Sein for. Appellant, å 


Mr. J. S. Rochfort for Respondent. 


The right ‘to cancel a lease for non-payment of rent 
by: a lease-holder not having a permanent or transfer- 
able interest in the land, bemg given by Section 22 Act 
x of 1859, need not be provided for in the lease. 


. THE plaintiff.sues under Section 78 Act 
X of 1859 for the non-payment of ‘arrears 
of rent, and for the cancelment of ‘defend- 
ant’s lease. She sued for the arrears of 
1271, and also adduced in evidence two 
unexecutededecrees: for rents due from the 
defendant for the, years 1269 and 1270. 
She obtaingd a derer in the Lower Appel- 
late Court, with an order that, should the 
defendant not pay the rent due from him 
‘within 15 days, the plaintiff should’ obtain 
khas or actual possession of the disputed 
Jand. From this decision there was au 
appeal to the Judge, who confirmed the 
decision of the first Court, finding expressly 
that the appellant had given no proof what- 
ever that he had a permanent or trausferable 
interest in the land ; on the contrary, that 
the. kubooleut expressed that the title was 
The defendant comes 
in. special appeal before us, and urges that 
ihe plaintiff is not entitled to recover, be- 
caure his lease contains no clause providing 
for a re-entry by the plaintiff or a forfeiture 
. of the lease on breach of any of the condi- 
. tions of, it. - But the right to cancel a lense 


“upon the non-payment of rent by the lease- || 


holder not having a permanent or transfer- 
able interest in the land, is given by Section 
22 of the Act. "It is perfectly clear that 
the plaintiff is entitled to the remedy which 
the Lower Court has given him under Sec- 
tions 22 and 78. We therefore dismiss the 
appeal with costs. D 


`. A case wagesited from Marshall’s Reports, 
page 366, but it does not in any way touch 
the question now before us. „That was n 
‘ease in which the owner of the land sought 
to-cancel the lease for the breach of on 
‘agreement not to°under-let, there being no 
‘condition in the lease providing for a re- 
entry on breach, of such condition. The 
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The 20th August 1866. - 


Present: 
The Hon’ble H. V. Bayley and G. Campbell 
+ ` Judges. 


@ 
~ Enhancement—Alavial bands: 


Cases Nos, 283, 284, and 285 of 1866 under’ i 


, Act X of 1859. 


Special Appeals from a decision Gs by 
the Judge of Backergunge, dated the \7th | 

e November 1865, affirming a decision 
passed by the Deputy Collector of that 
District, dated the 21st June 1864. 


Juggut Chunder Dutt and others S 
(Defendants) SEN 


VEFSUS 


Mr. Panioty and. others STEE, 
Respondents. 


| Mr. R. V. Doyne aud Baboo Chunder 
a Ghose for Appellants. 


. G. C. Paul for Respondents. 


Deg 1 Section 4 Regulation XL 1825 prescribes 
that the right to the occupancy of accreted land is with 
the owner of the parent mehal or subordinate tenure 
us the case may be. 
revenue or rent-free or that the original revenue or rert 
assessment covers the demand both for the original 
estate or otiginal subordinate tenure aud for the accreted 
land, the very reverse is contemplated by the Section 
which provides for payment of revenue or rent if pay- 
able under law or usage. 

Accreted lands, when liable to enhancement at the 


„ordinary neighbouring rates, are entitled to a dedugtion 


of 10 per cent. for collection charges and 10 per Gent, 
for taluokdary profits. 

Turse three cases will, it is admitted by 
the Vukeels of both “parties before us, be 
governed by one and. the same decision in 
special appeal, - 

Plaintiff alleged that EE held a 
temporary (Grair-bundobustee) “zima ta- 
look” named “ Shib Chunder and Shumboo 
Chunder Dutt®’ included in Kismut Raepore, 
natn jumma of Rupees 818-10-8; that, by 
the action of the river, a new chur called 
“ Raepore” was formed, and that defendant 
held this chur, and thereby some 40 droéns 
of lund in excess of the zima ; that plaintiff 
served notice of enhancement ‘under section 
18 Act X of 1859; that this suit was dis- 
missed by the Deputy Collector who stated 
that it could not,bo entertained till a kuboo- 
leut should have been asked for and a pot- 
tah tendered ; that then a kubooleut’ was 
asked for and a pottah tendered, - but- that 


‘Court did not decide that the plaintiff in „defendant refused to give a kubooleut, and 


that suit would not have had a remedy had 
he been suing for ré-entry and ‘cancelment of 
_ the lease for non-payment of rent. 


e 


D 
E 


‘that hence plaintiff brought this suit for it. 
Defendant’s case was that the land sought 
to be Agsessed was land of his zima talook 


[Vok VI. 


But so fur from saving that it is, 


18667]. Act X& . 
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which had diluviated and re-formed in the 
original site of such diluviated land, and that 
his zima tenure was protected by a dowl. or 
settlement of 1198 B. S ` 

The, first Court gave plaintiff a decree at 
rates according to the kubooleuf and Zum. 
mabundee papers, “inasmuch as defendant 
raises no question as to that point.” 

The Lower Appellate Court held that the 
suit could not lie as brought under Act X 
of 1859. But on special appeal here, the 
order was set aside, and it was ruled by, 
Messrs. Justices Morgan and Shumboonath 
Pundit, on the 11th August 1865, thdt hie 
suit vould lie under Act X of 1859. The 
remand order decided nothing else, but re- 
manded the case for re-trial on the merits, 

Upon this, the Lower Appellate Court has 
now decided for the plaintiff, holding -that 
plaintiff's gomastah did tender a -pottah, 
and that it was customary for gomastahs to 


` give pottahs ; that there was no diluvion or 


re-formation ; that it was accretion ; that the 
settlement of 1198 was nota genuine docu- 
ment; and that defendant ‘ must- pay the 
same rate as other cultivators pay in the 
neighbourhood for lands of-a like desetip- 
tion.’ 

Against this decision defendant appeals, 
and the learned Counsel Mr. Doyne contends 
in his behalf—-  - 

I,—That the Judge Bag not found on any 
legal evidence that the plaintiff's gomastah 


had authority to tender a pottah. 


If.—-That the Lower Appellate Court erred 
in trying the genuineness of the settlement 
of 1198 without giving defendant oppor- 
tunity to prove it. 

IlI.—That even if defendant had failed 
to proveit, he was. entitled to the benefit 
of the presumption under i 4 Act 
X of 1859. 


IV.— ‘That, by established usage, this ac- 
cretion, ag an increment of the original ten- 
ure, is protected. 

¥.—That the plaintiff himself admits the 
talook to be a zima talook, and therefore 
the accretion on it becomes an integral part af 
it under Clause 1 Section*4 Regulation XI 
of 1825; and that thus the rent now and all |’ 
along paid of Rupees 818-10-8 covers -the 
entire area (original and ficcreted) as the 
rent of the one zima mehal. named Ehumboo 
Chunder Dutt. 


VL-—-That even if this be not: so, the 
jumma to be assessed on the accreted area 
should be in proportion to that represented 
by Rupees 818 on My original area. ` 


` 


VIl.—-That under no circumstances could 
the rents have been awarded to be paid by 
defendant at ryotty rates, due at talookdary 
rates, z, e. less ten per cent, collection charges 
and ten per cent. talookdary profits. 

-On the first point, we observe that the 
Lower Appellate Court.has sufficiently found 
asa fact that the authority to tender a 
pottah lies in a gomastah by the custom 
of this part of the country, By such a 
finding of fact, then, a tender of a pottah 
would lie within the ordinary scope of a 
gomastah’s duties in this case. 

‘On the second point, we are of opinion 
that the defendant had not due opportunity 
of proving his settlement. The Lower Ap- 
pellant ‘Court, on a view of the expression of 
the document, has held it to be spurious. 
It. might have been shown, if epportunity 
had been given to defendagt, that other settle- 
ments of the same appearance hadyeally been 
held to be quite genuine, and-the Lower 
Appellate Court might, by independent evi- 
dence, fave been itself satisfied eventually of 
that fact: We think thus, on the second point, 
that defendant should have: his opportunity 
of proving his dow] of 1198, 

As to the third plea, wé -think there 
should be some finding. by the Lower Appel- 
late Court, and there is at present none. 

On the fourth and fifth points, reliance is 
placed on the terms of Section 4 Regulation 
XI of 1835, as shewing the accretions. to 
be an integral part of the zima, and’ that 
thus the total rent demands as for the one 
mehal: (consisting of original and accreted 
Jand) are represented by the jumma of 
Rupees 818-10-8 ; and so no further jumma 
can be passed. 

Now, Clause 1 - Section 4 is in these 
terms t= 

"7 When land may be gajned by ‘gradual 

“ accession, whether from the recess of a 
“í river or of the sea, it shall be considered 

‘an increment to the tenure of the person 
“to whose land or estate it is thus annexed, 

“whether such land or estate be held imme- 
“diately from Government by a zemindar or 
“other siperior land-holder, of ns a subordi- 

“ nate tenure by any description of under-ten- 
‘fant whatever; provided that the increment 
“of land thus obtained shall not entitle the 
“ person in possession of the estate or tenure 
“ to which the land may be annexed, to a 
“right of property or permanent interest 
“ therein beyond that possessed by him in the 
“< estate or tenure to which the land may be 
‘annexed, and shall not in any case be un- 
« derstood to exempe the holder of i¢ from 
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‘ the payment to Government of any assess- 


THE WEEKLY REPORTER. , 


Rulings. [Vole VI. 


IT}.—If the parent tenpre is held at a 


‘ ment for the public revenue to which it| fixed rent, is it, according to the custom 


_“ may be liable under the provisions of Ré- 
“ ulation II. 1819, or of any other Re- 
“‘ gulation in force. Nor, if annexed to a 
“ subordinate tenure held under a superior 
* Jand-holder, shall the under-tenant, whe- 
“ther a khodkast ryot holding a mourosee 
“ istemraree tenure at n fixed rate of rent per 
“ beegah, or any other description of under- 
“tenant liable by his engagements, or by 
** established usage, Zo an itnerease of rent 
“ for the land annexed to fis tenure by 
" alluvion, be considered exempt from the 
“ payment of any increase of rent to which 
“ he may be justly liable.” 

Now, this law prescribes that the right to 
the occupancy of the accreted land shall be 
with the @&wner of the parent mehal or 
subordinate tenure, as the case may be; 
but so far,from saying that it shall be 
Revenue or reni-free, or thar the one origi- 
ginal Revenue or rent assessment shall cover 
the demand both for the original estate or 
original subordinate tenure as for the 
accreted portions, the words of the Section 
show that the very reverse was in the con- 
templation of the Legislature which provides 
thatthe one shall pay revenue for the excess, 
the other rent, if payable under law 
or usage. We do not, therefore, consider 
this per se plea tenable. On these fourth 
and fifth pleas also, we think that the plaint- 
iff-does not admit the zima to be protected. 
The plaint to which we have referred in 
original, distinctly calls the zima Gatr-bun- 
dobustee. There is, then, no admission of 
the zima being of a permanent and fixed cha- 
racier, but the reverse. 

Under these circumstances, all that can 
be said on the sixth and seventh pleas is 
that the Lower Appellate Court will have 
to decide them, with reference to the result 
of its finding on the Ist, 2nd, 3rd, and 4th 
pleas ; but we observe that the plaint calls 
the talook a zima talook. We think, then, 
that oven ifthe accretions be found lable 
to enhancemenj at the ordinary neighbour- 
ing rates for similar lands, these Should be 
fixed less ten per cent. for collection charges 
and ten per cent. for taleokdares profits, — 
twenty per cent. in all. 

-We remand the *case to be re-tried with 
reference to the above remarks. 

The issue will be— 

I,—Is the settlement of 1198 et ? 


IL —Has-defendant proved his right to 
hold the parent tenure at a fixed rent ; under 
Sections 15 and 16 Act X of 1859 ? 


of the éćountry, liable to any, and what, iu- 
crease on account of alluvion ? 

IV.—If the parent tenure is held at a 
variable rent, what is the rate at which 
lands in excess of the original quantity are 
assessable ? 


The 21st August 1866. 
Present: ` 


The Hon’ble H. V. Bayley and Shumboo- 
e > nath Pundit, Judges. 


Enhancement —Presumption of hold- 
ing from Permanent Settlemont— 
Fottahs. 

Case No. 1469 of 1866 under Act X of 1859. 


Special Appeal from a decision passed by 
the Judge of the Twenty-four Pergun- 
nahs, dated the Tth March 1866, reversing 
a dectston passed by the Deputy Collector 
of that District, dated the 22nd Septem- 
ber 1865. 


Koroona Moyee Dossee (one of the 
Defendanis) Appellant, 


Versus 


Shib Chunder Dey, Gomastah on the part 
of Radha Madbub Bose (Plaintiff) Re- 
“spondent. 


Baboos Anund Chunder Ghossal and 
Sham Lal Mitter for Appellant. 


Baboos Romanath Bose and Kishen Succa 
Atookerjee for Respondent. 


Ina suit for enhancement, if the defendant pleads pot- 
tahs which are not inconsistent with the presum ption 
under Section 4 Act X of 1859, and proves 20 years’ 
uniform payment of rent, the presumption will arise un- 
lesa the opposite . party prove a variance in the pottahs. 

THE grounds of special appeal put before 
us are— 


J.—That the Judge was wrong in not 
adjudicating the right of special appellant to 
the presumption contemplated by Sectipn 
4 Act X of 1859, even if he considered 
the pottahs not to be sufficient of them- 
selves to establish the existence of the 
tenure from the Permanent Settlement. 

IJ.—That the special appellant had 
pleaded that the productive powers of the 
land had increased by his own agency, and 
that, consequently, he was legally exempt 
from enhancement. 

- Onareference to the judgment of the 
Lower Appellate Court, we think the objec- 
tion*op the first plea is valid. If a party 
pleadsm pottah which is, on the face. of it, 
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inconsistent with, and | in rebutter ‘of, the pre- 
es sumption referred to in Section 4, there the 
* presumption would not exist. But where, 
as here, the terms of the pottahs do not show 
any. such inconsistency, nor does the Judge 
find thy do, it is still a right open to special 
appellant to have an adjudication of how far 
the presumption under Section 4 may support 
his case irrespective of the pottahs, Then 
he (the special appellant) would have to 
prove 20 years’ payments of rents at uniform 


rates, and the presumption would arise,, 


unless the opposite party (who would have 
that burden of proof) prove that they@ was 
a vatiance in the pottahs. 

The Judge must re-try the case with re- 
ference to this remark, and also as to the 
plea of the productiveness of the soil having 
increased by the agency and exertions of 
special appellant himself. 

Remand accordingly. 

The 2ist August 1866. 
Present: 


The Hon’ble H. V. Bayley and Skhumboo- 
nath Pundit, Judges. 


Presumption of holding from Perma- 





nent Settlement — Variation in 

dakhilas, : 

Case No. 1457 of 1866 under Act X of 
1859. 


Special Appeal from a decision passed by 
Mr. E. W. Molony, Judge of Moorsheda- 
bad, dated the 23rd February 1866, afirm- 
ing.a decision passed by Baboo Gobind 
Kant Bidyabhooshun, Deputy Collector 
of that District, auten the 28ih November 
1865. 
Tara Soonduree Grain (Plaintiff) 

- ` Appellant, .« 


VETSHS ä 


Shibeshur Chatterjee (Defendant) 
Respondent. 


Baboo Doorga Doss Dutt for. 
Appellant, 


` Baboos Kishen Sucea Mookerjee and 


Greesh Chunder Ghose*for Respondent, 
In order to obtain the benefit of the presumption 


under Section 4 Act X of 1859, it is not necessary for |- 


the ryot to show how he ‘obtaitred possession of the 
tenure. A plea of 20 years’ untform payment is suffi- 
cient. 

The varjation of a few annas in the dakhilas, when 
not proved to be a variation in the annual rents, is not 


sufficient -to deprive the ryot of the benefit of the |, 


presumption. 


In this case, the special appellant urges 
that the defendant did. not plead (hat the, 


tenure was one existing at the time of the 


Decennia! Settlement, but admits that it 
came into his possession only 29 years ago ; 
and as the defendant does not show ‘that he 
had purchased it from a tenant whio held at 
the same rate before, it must be inferred that 
it was created when it came into the posses- 
sion of the-defendant. ` ` 

The answer, we find, distinctly states (hat 
this tenure had been. held by the. heirs of 
Roopanund Malakar from a time anterior to 
the Decennial Settlement ; and if the defend- 
ant has not shewu how he obtained possession 
of the tenure, it does not ine te affect his 


A E 


payment, and he stated and e? this is 
nearly 30 years. 

As to the variation to be fownd in da- 
khilas for 3 years of about 2 annas, and that of 
2 annas additional. being charged after wards, 
it appears that the last addition was for ghe 
batta of the 2 Rupees Sicca converted into 
Compahy’s Rupee, and the fact of some of 
the dakhilas for the half-share of the de- 
fendapt for a period of 3 years preceding 20 
years from the date of this suit  shewing 
only a payment of 15 annas when it should 
have been of one Rupee, we hold that it doeg 
not affect the plea of the defendant. It is, 
after all, a variation insufficient to deprive 
the defendant of the plea and effect of the 
presumptfon Section ; and the plaintiff has 
not proved thatit was any variation of the 
annual rents. 

We reject the special appeal with ost, 


‘The SG August 1866. E dé 
Present : =: 


The Hon’ble H. V. Bayley and Shumboo- 


nath Pundit, Judges, 


Ejectment (under Section 78 Act X 

- of 1859)— Rights of persons glaimr 
ing unger defaulter, j 

Cases Nos, 943 to 950 and Nos. 952 to 959 
of 1866 under Act X d 1859. 


Special “Appeals from a deciston passed by 
the Judge of Nuddea, dated the 14th 
December 1865, reversing a decision 
passed by the Deputy Collector of that 
. District, dated the 28th July 1866. 


Aghore Chunder Mookerjee (Plaintiff) 
Appellant, 
VETSUS | R 


Nund Moochee and others (Defendants) ` 
Respondents. . 


- 
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Baboo Bhugobutty Churn Ghose for 
Appellant. 


Baboos Tarucknath Sein and Kedarnath 
Chatterjee for Respondents. 


Where a se-putneedar, under Section 78 Act X of 
1859, dispossessed his ijaradar under a decree for arrears 
of rent, previous possession by a dur-ijaradar claiming 
under the defaulting ijaradar was held to be no bar to the 
claim of the se-putneedar to obtain rents or kuboolents 
direct from the cultivators of the lands of his se-putnee., 


= Tue special appellant, a “ se-putnee- 
dar,” having obtained an order under Sec- 
tion 78 Act X of 1859 to dispossess his 
ijaradar under a decree for arrears of rent, 
was opposed by a party who called himself 
a “dur-ijaradar” under the defaulting 
yjaradar. The Revenue Court executing the 
decree foruster overruled the elaim of this 
alleged dur-ijaradar, and directed him to 
sue in the Civil Court. e 


The special appellant then sued (in these 
cases) for kubooleuts against certain ,ryots 
who were said by him to be in possession of 
the lands for which he had obtained the 
decree. The alleged “ dur-ijaradar” in- 
tervened ; and his claim was ‘again over- 
ruled, and he was again referred to the 
Civil Court, and a decree was given to the 
special appellant, by the Court of first in- 
stance. 


The ryots did not appeal, 


The said intervenor, however, appealed. 


The Lower Appellate Court holds that 
the dur-ijara lense of the intervenor being 
held good in certain execution case (before 
the decree was obtained by the special ap- 
pellant ousting “the ijaradar), the special ap- 
pellant is not entitled to dispossess the dur- 
‘ijaradar by taking kubooleuts from the 
ryots to the prejudice of the said dur-ijara- 
dar. . : e 


This decisign of the Lower Appellate 
Court is, in Sur view, wrong. Tħat Court 
had to see only whether the special appel- 
lant had a right to obtain a decree for kuboo- 
leut, just as if he had sued for rents; and 
when any intervenor comes in, in an ordi- 
nary case, the mere fact of possession of 
the intervenor is to be enquired into. In 
this case, however, the ijaradar being 
ordered to be dispossessed as a defaulter, 
and the special appellant having been put 
in possession in execution of a decree 
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against the ijaradar, the dur-ijaradar deriv- 
ing from the defaulting ond legally dispos- 
sessed ijaradar, cannot be allowed to show his 
previous possession, or rely upon the admit- 
ted fact that previously -the special appel- 
lant did not realize rents from the ryots. 

In such a ease, where the decree termi- 
nates the rights of persons like this ijara- 
dar and dur-ijaradar intervening between 
the special appellant and the cultivating 
ryots, previous possession by any interme- 
diate intervenor is not a bar to the claim of 
he party who has obtained o decree for 
possession. The possession against the 
decree of a competent Revenue Court is no 
legal possession at all. 


The intervenor was present in the execu- 
tion case, and the order to dispossess him 
was passed in his presence. So, on that 
point, the binding character of the decree 
cannot be questioned. 


Now asto the rights of the dur-ijaradar. 
We do not at present understand how those 
of a dur-ijaradar can survive the ijaradars 
from whom alone he derives. However, if 
the dur-ijaradar has any rights, and be so 
advised, he may go for them to the Civil 
Courts. He cannot set at arm’s-length the 
decree: of a competent Revenue Court on 
the bare fact that before that decree he col- 
lected the rents. 


The Lower Appellate Court, moreover, . 
has not found in clear terms that it consi- 
dered the dur-ijaradar to be in actual pos- 
session, which possession, however, as no- 
ticed above, would not have been the right- 
ful possession mentioned in Section 77 of 
Act X of 1859. 


As to the order of the Civil Court releas- 
ing the property to the dur-ijaradar, and 
not ordering it to be sold for the debts of 
the ijaradar, eii is clear that no such order 
is binding upon any one of the parties to 
the present suit ; that the Civil Court could 
have ordered the sale of the rights and in- 
terests of the ijaradar in the lands though 
there may have been a dur-ijaradar. If, 
however, the Civil Court thought proper to 
refuse to sell any rights of the ijaradar in 
the property on the ground of the dur-ija- 
ra given by him, the effects of that order 
passed before the decree was obtained by 
the special appellant against the ijaradar, 
ceased entirely with the decree by which 
fallall the rights of the ijaradar and of 
those deriving from him. 

On these grounds, we do hold that the 
intervenor had not any grounds to intervene, 
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much less to appeal to the Lower ` Appellate 


D D 


Court. aa f 
..>W6 accordingly reverse, with costs, the 
degisions of the Lower Appellate Court in 
all these sixteen cases, and, decreding the 
appeal’ in all of them- with costs, uphold 
the decisions of the Court of -first instance 


in all sixteen cases. - TE 





H 
EN 


The 24th August 1866. 


Present : ae YS 
The Hon’ble H. V. Bayley ‘and Shumbpoo- 
e nath Pundit, Judges. 


Kubooleut—Purchaser of share. 
: Case No 965 of 1866 under Act X of 1859. 


Special Appeal from a decision passed by 
the Judge of Beerbhoom, dated the 10th 
January 1866,- reversing a decision 
passed by the Deputy Collector of that 
‘District, dated the -31st August 1865. 


Nidhy Ram Sircar (Plaintiff) Appellant, 
VETSUS 


_Dhun Kishen Bhuttacharjee and others 
(Defendants) Respondents. 


Baboo Goopeenath Mookerjee for Appellant. 


Baboo Bama Churn Banerjee for 
Respondents. 


The purchaser of an undisputed share of an estate 
may obtain trom the Revenue Courts a decree for a 
kubooleut in respect of his share. 


Tue Lower Appellate Court has dis- 
missed the case of the special appellant, be- 
cause it -thinks that the special appellant, 
-having purchased from three out of several 
joint shareholders, has no right to ask for a 
kubooleut separately regarding the alleged 
specifice quantity purchased by him. 
We disagree with the Lower Appellate 
Court. - If the special appellant had at once 
sued for his share of rents, the arguments of 
the Lower Appellate Court might have been 
of,some force. 
If the plaintiff, special appellant, can show 
that, as regards the shares purchased by him, 
or for a portion of them,-there is no dispute, 
he will be entitled to obtain a decree for the 
kubooleut to the extent of the shares ùn- 
dispited. If there’ be any-dispute regarding 
the extent of any shafe requiring decision 
-by a Civil Court, the question regarding it 
must be-settled in a Civil, Court. - : 
_ The case is accordingly remanded to the 
. Lower Appellate Court to re-try it with re- 
ference to the above remarks, 1B 

KR e 
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. ` The 27th August 1866, `. 


D 


ie Present: 


The Hon’ble Sir Barnes Peacock, Kt., Chief 

-~ Justice, and (he Hon’ble G. Loch, L. S. 
Jackson, G. Campbell, and A. G. Macpher- 
son, Judges. l 


Jurisdiction—Section 35 Act XXIII 
of 1861 -Order of Deputy Collector 





for sale-in execution of decree for ` 


rent. 
Cases Nos. 129 and 130 of 1866.,. 


Miscellaneous Petitions under Section 35 
Act XXIII of 1861 from orders passed 
by Mr. E E. Lowis, Officiating Col- 
lector of Furreedpore, dated the 2\sé 
July 1865, affirming orders passed by the 
Deputy Collector of the same Zillah on 
the 4th July 1865, ang reversing orders 
passed by himself. in appegl on the 
ith July 1865. l -e 


‘Docowree Cazee, Appellant, 


versus 
Hurrosoonderee Debea and another, 
Respondents. l 
Baboo Khettur Mohun Mookerjee for 
Appellant; 
Baboo Romesh Chunder Mitter for 
"e Respondents. 


Where a Collector on appeal affirmed an order of a De~ 
puty Collector for the sale of an under-tenure in execution ~ 
of a decree for rent, but afterwards, upon review of 
judgment, set aside his former order as made without 
jurisdiction,—Hxrtup that the High Court bad no power, 
under Section 35 Act XXIII of 1861, to interfere with 
the order of the Deputy Collector which was final; and 
that, even if the Collector had not set aside his former 
order, the mere circumstance of his having by mistake 
E appeal, would pot make it right 
for the High Court, in setting aside the Collector’s order 
for want of jurisdiction, to interfere with the order of 
the Deputy Collector which the law.intended to be final 
and with which the High Court, but for the mistake of 
the Collector, could not have interferéd. 

Quere.— Whether the Collector is a Court subordinate 
to the High Court within the meaning of Section 35 
Act XXIII of 1861. i ` 


Ly 
Lhe judgment of the Court was deli- 
vered by — pa n i oe f 

Peacock, C. J.—-IN this case, a Deputy 
Collector sold an under-tenure in execution 
of adecree givenin favor of a sharer of a 
tenure on account of his share of the 
rent of the under-tenure. - The case 
was appealed to the Collector upon the 
ground that the Deputy, Collector ought 
uot to have sold‘ the under-tenure yntil 
execution had been -taken out against the 


moveable property of the judgment-debtor 


EN 
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according to the directions of Section 108 
Act Xof 1859. The Collector affirmed the 
decision of the Deputy Collector. Upon re- 
view of judgment, the Collector set aside his 
former order upon the ground that he had 
no jurisdiction, for although the sale took 
place after Act VIII of 1865 of the Bengal 
Council, it was made under the provisons of 
Act X of 1859, and not under the provisions 
or uccording to the procedure laid down in 
Act VIII of 1865, Bengal Council. 


An applicetion was made to this Court 
to set aside the order of the Collector under 
Section 35 Act XXIII of 1861, It was 
contended thas the Collector had no power 
to review his own judgment, and that 
consequently his first order stood, that it 
ought to be set aside by this Court under 
Section 35*Act XXIII of 1861, and that. 
this Court ought then to pass such order 
as it micht think right, and to reverse the 
order of the Deputy Collector, 


The case was referred toa Full Bench to 
determine whether Section 35 applies to the 
order of the Collector in this case. 


It appears to me that the Collector” had 
just as must jurisdiction to reverse his own 
order upon review as he had to make it, 
and that the case is now the same as if the 
order of the Collector had never been made. 
It is therefore unnecessary for the purposes 
of this case to decide whether the G@ollector 
was a Court subordinate to this Court 
within the meaning of Section 35 Act 
XXIII of 1861 or not ; nor is it necessary 
to determine the last point submitted to us 
in argument, namely, what order this Court 
would think itright to make in the case, if 
the Collector had not set aside his order, 
and this Court had set it aside. 


The Collectar upon review stated that the 
appeal from the order of the Deputy Col- 
lector lay to the Judge, and not to the Col- 
lector. But it was admitted in argument, 
and it is clear, that an appeal did not lie to 
the Judge. E 


If an appe {ay to the Judge and not 
to the Collector, this Court, upon setting 
-agidethe order of the Collector made on 
appeal without jurisdiction, might have 
thought it right to refer the appeal to the 
Judge. But the sale by the Deputy Col- 
lector was intended by Act X of 1859 to be 
final. That Act did not give an appeal to 
any-Court, and therefore, even if the Col- 
lector acting asa Court of Appeal was a 
Subordinate Court, within the meaning of 
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Section 35 Act XXIII of 1861, and if he 


had not set aside his order on review, I should , 


not have thought it right for this Court, 
upon setting aside that order, to enter into 
the question of the merits for the purpose of 
determining whether the order of the Deputy 
Collector was correct or not. 

The mere circumstance of the Collector’s 
having by mistake assumed jurisdiction'on 
appeal did not make it right for this Court, 
in setting aside the order of the Collector 
for want of jurisdiction, to interfere with 
the order of the Deputy Collector which the 
law intended to be final, and with which this 
Court, but for the mistake of the Collector, 
could not have interfered. 


The 28th August 1866. 
Present : 


The Hon’ble C. B. Trevor and F. B. Kemp, 
Judges. 


Section 58 Act X of 1859-—Reovival 
of ex parte decree—Appeal, 


Case No. 927 of 1866 under Act X of 
1859. 


Special Appeal from a decision passed by 
the Judge of Rungpore, dated the 19th 
January 1866, affirming a decision 
passed by the Deputy Collector of that 
District, dated the 26th October 1865. 


Kanhye Doss (Plaintiff) Appellant, 
VETSUS 


Nobin Chunder Chowdhry and others (De- 
fendants) Respondents. 


Baboo Boykuntonath Paul and Moulvie 
Syud Murhumut Hossein for Appellant. 


Baboo Issur Change: Chuckerbutty for Re- 
e spondents. l 

The order of a Collector, complying with an applica- 
tion made more than 15 days after any process for 
enforcing the judgment has been executed, for the re- 
vival of an ex parte decree, is not final und-r Section 
58 Act X of 1859, because it is null and void for want 
of jurisdiction. 

„Tars was a suit under Clause 6 Section 
23 Act X of 1859. The zemindar and the 
ryot to whom he had leased the lands in 
dispute were made defendants. 

The suit was ‘decreed in favor of the 
plaintiff ea parte. The ryotdefendant then 
applied for a revival of the suit under the 
provisions of Section 68 of the said Act. 


His application was complied with, and the 


suit -was again decreed. The plaintiff then 
sued fn.the Civil Court for the recovery of 
U 


we 


D 


+4 


1866.]s Act X `> 


— EES 
wasilat, making the zemindar and his lessee 
«patties, and obtained a decree- in their -pre- 
sence. ` 


Int the meantime, the Cen defendant 


applied, under the provisions:of Section.. 58 
of Act X of 1859, for a revival of the ori- 
` ginal ejectment suit ; and his application was 
complied with. Tho suit was re-tried, and 
it has been found by both Courts below that 
the lands the subject of the suit were not 
_ included in the plaintiffs tenure: The 

, Lower Courts appear to have arrived at this 
conclusion by comparison of the measure- 
ment chittahs of the plaintifi’s jote of éhe 
spot. * 

Piei is now contended in special appeal that 
the order of the Collector under Section 58 
of Act X of 1859 was illegal, and that the 
„ decision passed is without jurisdiction. 


The plender for the special respondent 
urges that, under Section 13 Act VI of 1862 
(Bengal Council), no appeal lies from an order 
passed by the Collector reviving a suit under 
the: provisions of Section 58 Act X of 
1859. - e 
The application under Section 58° Act X 
` of 1859 by a defendant against whom a 
judgment has been passed ex ‘parte, must be 
made within 15 days after any process for 
enforcing the judgment has been executed. 
The ryot plaintiff got possession under the 
decree passed in ‘the presence of the ryot 
‘defendant in Agraun 1271 B. S., as shewn 
in the suit for mesne profits to which the 
zemindar defendant was a party. The 
zemindar’s application under Section 58 was 
not made until a very, long period after the 
fifteen days prescribed by the law had ex- 
pired, and was therefore wholly inadmissible, 
Section 13 Act VI of 1862 (Bengal Council), 
which enacts that an order passed by a Col- 
lector under Section 58 of Act X of 1859 
to set aside a Judgment shall be final, eon- 


teniplates an order which may be passed by 


a Collector legally and with jurisdiction, 
‘and not an order which.is null and void for 
want of jurisdiction. Moreover, itis impos- 
sible that the zemindar defendant can plead 
want of cognizance of tke ejectment suit, 
and of the fact that the plaintiff, whois his 
subordinate ryot, obtained possession in 
- execution of the decree obtatned by him, in 
that suit. 

Being, therefore, of opinion that thé ördai 
of the Collector.reviving the suit on the ap- 
plication of the zemindar was illegal, we re- 
verse the decrees'of both the Lower Courts, 


. and decree this appeal with costs and Arer. 


est payable by the zemindar, - t 
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The 25th August 1866. 
Present : 
The Hon'ble J. P. Norman and G. Camptell, 
Judges. 


Jurisdiction ( of Civil Court ) — De- 
.claratory suit — Sale in execution 
of decree for rent — ROCHON 108 
Act X of 1859, | } 


Case No 3172 of 1865. 


Special Appeal from a decision passed by 
_the Principal Sudder Ameen of Jessore, 
dated the 31st August 1865, affirming a 
decision pussed by the Moonsiff of that 
District, dated the 8th July 1864. 


SE Chunder Bhuttacharjee (Plaintiff. 
Anpellant, ' 
versus 


Kasheeshuree Dogsia and others (Defend- 
: ants) Respondents. ° 


Mr. J. S. Rochfort and Baboo Chunder 
` Madhub Ghose for Appellant. 


No one for Respondents, 


The 6wner of an under-tenure may sue in the Civil 
Court for a declaration that the sale of his under-fteaure 
under Act X of 1859 was illegal and void under Section 
108 of that Act and that he is entitled to possession of 
the land In suit notwithstanding such illegal sale, 

Norman, J.—Tauis is a suit by the plaintiff 
who is the owner of a neem. howalah, and 
not of a two annas share of a neem howalah 
as supposed by the Lower Appellate Court, 
to obtain a declaration that the sale of the e 
neem howalah in execution of a decree for 
rent obtained by the defendant Kasheeshuree 
Dossee under Act X of 1859 is illegal and 
void, and that he is entitled to possession of 
the land i in suit aaa such. illegal 
sale. 

Kasheeshuree was the meee of a two 
annas share in the howalale of which the 
neem howalah was a subordinate tenure. 
The plaintiff alleges that execution was not 
first taken out against his moveable property 
within the District i id which the suit was 
instituted. 

If this allegation be true, tha, 108th Sec- 


Don of Act X of 1859 makes the sale wholly 


illegal, and we think that the plaintiff has.a 
right to ask for adeclaration to that effect 
in a Civil Court, notwithstanding the deci- 


| sion reported in the Special Number of the 


Weekly Reporter, page 147. The doctrine 
laid down in that case may,well apply when - 
the party comes to the Civil Court, to set 
aside a proceeding in the Revenue Court on. 
the ground of irregularity. Here, even if 
the sale be not set aside, the contention is 


ög Act X 


that itis wholly illegal, and has no operation 
to transfer the property. The case must be 
remanded to the first Court for trial on the 
merits. 

Campbell. J.—I would only guard myself 
against being supposed to concur in the de- 
cision of the Weekly Reporter, page 147, 
from which I have already differed, and 
which has been, I think, hit hard by a recent 
decision of a Full Bench. I concor in re- 
manding this case for trial on the merits. 





The 28th August 1866, 
Present: 


The Hon’ble C. B, Trevor and H. V. Bayley, 
Judges. 


Clause 1 Section 23 Act X of 1859— 
Suk for delivery of pottah. 


Case No. 962 of 1866. 


Special Appeal froma decision passed by 
the Judge.of Backergunge, dated the 8th 
March 1866, reversing a decision passed 
by the Sudder Ameen of that District, 
dated the \\th July 1865. 


Bharut Chander Sein (Defendant) 
Appellant, 


versus 
Oseemooddeen (Plaintiff) Respondent. 


Baboo Otool Chunder Mookerjee for 
Appellant. j 


Baboo Kalee Mohun Doss for Respondent. 
‘Clause t Section 25 Act X of 1859 contemplates suits 
for delivery of pottahs dy ryots an possession only. 

Iw this case, the point to be decided by us in 
special appeal is whether the Lower Appellate 
Court is correct in holding that the Civil 
Courts had jurisdiction in the case, and not 
the Revenue Courts under Clauss 1 Section 
23 Act X of 1869. 

The plaintiff sued that a certain putnee 
pottah, which has, in pursuance of a contract 
thatit should be given to him by defendant, 
been prepared but not signed, might be duly 
signed and delivered under a decree for 


specific perfgrtnance. 


D 


It is contended in special appeal that, as 


Clause 1 Section 23 Act X of 1859 speaks 
of nll suits for delivery of poftahs, and 
plaintiff asks for the delivery of a pottah, 
the jurisdiction would be with the Revenue 
Courts. 

But this plea, is altogether untenable. 
Clause 1 Section 23 Act X of 1859 contem- 
plates suits by ryots in possession. Now, 
it is admitted here that plaintiff was not ih 
possession. Further, it is clear that plaint- 
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iff asked for specific performance of an agree- 


ment to give a lease, with a view to get’ 


And thus, in this ease. till 
the plaintiff has obtained possession, he could 
not be in the relation of a tenant. ẹ 

In this view, we see no ground to inter- 
fere with the decision of the Lower Appellate: 
Court, and we accordingly reject this spe- 
cial appeal with costs. 





The 29th August 1866. 
Present: 


TN Hon’ble Sir Barnes Peacock, Kt., Chief 
Justice, and the Hon’ble Shumboonath 
Pundit, Judge. 


Jurisdiction—-Suit for rent below 100 
Rs,--Appeal—Section 35 Act XXIII 
of L861. 


Case No. 748 of 1866 under Act X of 1859. 


Special Appeal from a decision passed by 
Mr. F. C. Fowle, Judge of Rungpoor, 
dated the 15th December 1865, reversing 
a decision passed by Mr. W. Wavell, 
Deputy Collector of that District, dated 
the 23rd September 1865. 


Kristo Inder Roy Chowdry (Plaintiff) Ap- 
pellant, 


VErsSUS 


Roopinee Bebee and others (Defendants) 
Respondents. 


Baboos Issur Chunder Chucherbutty and 
Greeja Sunkur Mojoomdar for Appellant. 


Moulvie Murhumut Hossein for Respondents. 


Where a Judge without jurisdiction heard an appeal 
from the order of a Deputy Collector in a suit for rent 
below 100 rupees, the High Court in special appeal set 
aside the order of the Judge and, under Section 35 Act 
XXIII of 1861, transferred the case to the Collector for 
the purpose of hearing the appeal. 


THE suit is for arrears of rent not excéed- 
ing Rs. 100. and was tried by a Deputy 
Collector. We think that it is a case in 
which, iftried by the Collector, his decision 
would have been final under Section 153 
Act X of 1859,.and consequently that the 
Judge had no jurisdiction to hear the appeal, 
but that an appeal lay to the Collector under 
Section 155. We think, therefore, that the 
decision of the Judge must be set aside. 

But then under Section 35 Act XXIII 
of 0186] this Court may pass such other 
order gs it may think right, The order that 


Di 


en 
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Lé 
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we think right.to pass (the appeal not lying 


- sto the. Judge} is -that the decision of the 


Bissonauth Sircar and others 


to the Collector for the parpose if itg -being 
heard by him. SE ee S 

There is nothing to satisfy us that -this 
appeal was preferred to the Judge whem 
the appellant knew that he ought to have 
preferred it to the Collector, or that he ap- 
pealed to the Judge because the time for 
appeal to the Collector had expired. Wa 
think that this ‘was a bond fide appeal 
preferred by mistake to a Court which had 
no.jurisdiction, and that itought to gò ¢he 
Colleetor who had power to hear it. 

Our order, therefore, is that the decision 
of the Judge be set aside as made without 
jurisdiction, and that the case be transferred 
to the Collector for the purpose of his hear- 
ing the appeal. 


D 





The 29th August 1866. 
Present: 


The Hon’ble Sir Barnes Peacock, Kt., Chief 
Justice, and the Hon’ble Shumboonath 
Pundit, Judge. l - 


Rent—Excess lands. ` 


= Case No. 395 of 1866 under Act X of 1859. 


Special Appeal from a decision passed by 

Mr. F. O Fowle, Judge of Rungpore, 
- dated the 22nd November 1865, affirming 
a decision passed by Baboo Umbica Churn 
Roy Chowdry, Deputy Collector of 
Bogra, dated the 31st July 1865. 


` Rashum Beebee (Defendant) Appellant,- 
Ech versus 


(Plaintiffs) 


Respondents. _ | 


‘Baboos Romesh Chunder Witter and Hem 
Chunder Banerjee far Appellant. - 


Baboos Bhuggobuitty Churn: Ghose ‘and 


Kishen Dyal Roy for Respondents. ` 


_ A rot who holds land in’ excess of. the quantity 
included in his mokurruree pottah, isa trespasser and 
not a tenant as to such land and ‘cannot be sued for 


. assessment of rent in respect of it. ` 
D 


Jr appears to us that the plaintiff -is dot 


entitled to enhance the rent. The suit was 


VM 


Judge be.set aside; and the case be transferred | 


for a kubooleut at an enhanced rent, ‘and the 


defendant set up that he had held the land 


_at°6 rupees rent under a mokurruree pottah. 


The plaintiff says that the mokurruree pot- 


.tah included 5 -khadas .odd, whereas the 


land upon measurement was found to be 8 
khadas odd, But the defendant had been 
paying 5 rupees rent for what he held, and 
he held the 8 khadahs as having been in- 
cluded in the mokurruree pottah.. If the 
lands in excess of the 5 khadahs were not 
included under the mokurruree pottah and 
the defendants encroached upon them, he 
was a trespasser and not a tenant as to that 
part of the land, and the land-owner could 
not enhance the rent of that portion of the 
land which the defendant did not hold as a 
tenant. _ E š 

There is no doubt that the tenafft in this 
case had been paying’ 5 rupees a year for the 
land held by him. under the mokurruree 
pottah, and he contended that the wholee8 
khadas were included in the mokurruree 
pottah at 5 rupees, i 

If the defendant has been paying 5 rupees 
rent for the 8 khadas, the-case does not. fall 
within the 3rd Clause of Section 17 Act X 
of 1859, for the quantity of land held by 
him has not been proved by measurement to 
be greater than the quantity for which rent 


‘has been previously paid. If he has been 


paying thg 5 rupees for the 5 khadas and 
nothing for the excess, be may be a tres- 


„passer as to the excess, but he is nota 


tenant liable to assessment. 


Under these circumstances, it’ appears ‘to 
us that the plaintiff has no right to énhance 
the rent, and that the decision of the Lower 
Courts must bé reversed with costs, 





The 31st August 1866. 
Present : 


The Hon’ble Sir Birnes Peacock, Kt., Chief 
Justice, and the Hun’ble G, Loch, L, S. 
Jacksof, G. Campbell, and 3. G. Mac- 
pherson, Judges. es 


Enhancement. — Uniform payment 
from Permanent Settlement—Fail- 
‘ure to prove pottah, ` ` 


Case No. 1005 of 1865 ynder Act X of 
BERT 1859, - > + 


Vi 


i passed 
G. Bright, Officiating Judge of 
` B 


Special Appeal from a ‘decision 
by Mr. 


58 Ack X 


TT yr 


the 24-Pergunnahs, dated the 16th Janu- 
ary 1866, reversing a decision passed by 
Mr. R. T. Sevesire, Deputy Collector of 
that District, dated the 31st August 
1865. S ' 


Greesh Chunder Bose (Defendant) 
Appellant, S 


VETSUS 


Kally Kristo Holdar and others (Plaintiffs) 
Respondents. 


Baboo Chunder Madhub Ghose for Appel- 


a lant, 


Baboo Anund *Chunder, Ghosal for Be- 
e spondenis, 


A ryot is not precluded from the benefit br having 
held at a uniform rent from the Permanent Settlement, 
or of any presumptive evidence to that effect, emerely 
by reason of his stating that he holds under a pottah 
not inconsistent with that presumption, thongh he may 
fail to prove the pottah. 


This case was referred to a Full Bench 
by Seton-Karr and Shumboonath Pundit, 
J. J., under the following order :— 


Referring order.—The point urged in 
special appeal is that the Judge is wrong in 
not allowing the defendant the benefit of the 
presumption of payment at one rate for 20 
years, the Judge finding that a pottah 
pleaded by him has not been proved. 


In support 6f the Judge’s ruling, two 
decisions are quoted (Weekly Reporter, 
Act X Rulings, page 6, Vol. II ; and Vol. I, 
page 106, Civil Rulings). On the other 
hand, the special appellat quotes the case 
of Ranee Sur nomoyee P, ©., printed at Vol. 
Jt, Weekly Reporter, page 13, as showing 
that a forged document would not prevent 
a party to a suit from claiming an adjudi- 
cation on other evidence of such portion of 
his claim as was true. 


We observe that, in these cases decided by 
other Benches, the pottahs were found to be 
fietitious or forgeries. 
the Judge’s decision does not appear to us 
to go beyond saying thet the pottah is not 
proved, or is not above suspicion, In those 
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cases, too, (e date of the pottahs are not 


given. In the present case, the pottah declared A 


to be not proved was one of 1192, or of a 
-time anterior to the Perpetual Settlement. 
It could hot, therefore, be a document, setting 
up a rate of rent fixed after that Settlement ; 
and it is thus argued that, in the present 
case, the defendant ought not to be precluded 
from showing, by other evidence, that he 
has paid at one rate ever since the Perpetual 
Settlement, although he has failed to prove 
ethat his rent was fixed permanently before 
that same Perpetual Settlement. 

We are informed that a case (No. 2461 of 
1865) somewhat bearing on this point has 
been referred to a Full Bench, and we think | 
this case ought to be referred to the Full 
Bench for its consideration at the same 
time. 


The points on which we would ask the 


opinion of the Full Bench are these— 


First.—-Are those two decisions sound in 
law ? 


Second.—Supposing the two decisions of 
other Benches, above quoted; to be sound in 
law as regards the inability of a defendant,- 
whose pottah has been found fictitious or 
fraudulent, to fall back on the presumption 
of 20 years’ payment at the same rate, 
would those rulings apply to a case in 
which a pottah alleged to have been given 
before the Permanent Settlement has been 
merely found unproved, or would the de- 
fendant still have the right to claim an 
adjudication of any other proofs which he 
might have adduced in order to show that 
his rent has been unchanged from the time 
of the Permanent Settlement, and independ- 
ently of any such pottah. 


The judgment of the Full 
e delivered by,— 


Peacock, C. Ji—In this case, which 
was a suit for enhancement of rent, it 
appears from the decision of the Zillah 
Judge that the defendant pleaded (hat the 
tenure existed previously to the Decen- 
"nial Settlement, and that the rate of rent 
had been uniform. The Lower Court 
found that the receipts proved that the 
rent at which the land is held by the 
ryot had not been *changed for a period of 
20 years before the commencement of the 
suit. Ifthisis so, it is to be “presumed 
“ that the land has been held at that rent 
* from the time of the Permanent Settle- 
“ment, unless the contrary be shown, or 
“ unless it be proved that such rent was 


Bench was 


~~ 


1866, Act X. 





“ fixed at some Inter period.” If that pre- 
sumption be made, the ryot is entitled 
to the benefit of the provision of Section 
3 -Act X of 1859 which enagts that 
‘‘ryots who hold lands at fixed rates 
“of rent which have not been changed 
t“ from the time of the Permanent Set- 
“‘tlement are entitled to receive pottahs 
“at those rates.” 

Then comes the question, what would 
comply with those words “unless the con- 
“ trary be shown, or unless it be proved that 
“ such rent was fixed at some later period 277 
If a defendant sets up that he came in*ueder 
a postah subsequent in date to the time of 
the Permanent Settlement, it appears by his 
own showing that he has not held from the 
date of the Permanent: Settlement. But if 
he should say, “I hold under a pottah prior 
‘Sto the time of the Permanent Settlement, 
“ and I have been paying rent for the last 
“ 20 years at an uniform rate,” and should 
prove that he had held at the same rate of 
reut for a period of 20 years next before the 
commencement of the suit, the fact of his 
having stated that he held under a pottah 
would not deprive him of the benefit of the 
presumption arising from the uniform pay- 
meut of rent, even if he should fail to prove 
that his pottah was genuine. So, if he were 
to say, “I have held for a period of 20 
“ years at the same rent ; I hold a pottah 
tof a date subsequent to the Permanent 
“ Settlement, but that pottah was granted to 
‘© mein confirmation of a prior holding ;’ 
that would not rebut the presumption 
arising from the proof of his having held at 
arent which has not been changed for a 
period of 20 years next before the com- 
mencement of the suit. It is only when, by 
evidence or by his own showing, it appears 
that his holding commenced, or that his 
rent was fixed, at a period Subsequent to 
the date of the Permanent Settlement, that 
the presumption created in his favor by 
Section 4 Act X of 1859 is rebutted. A 
reit ie not precluded from the benefit of his 


having held ata fixed rate of rent which 


has not been changed from the date of the 
Permanent Settlement, or uf any presump- 
tive evidence to that effect, merely from the 
fact of his stating that hp holds under a 
pottah not inconsistent with that presump- 
tion, though he may fail to prove the 
pottah. 


The case must go back to the Division, 


Beuch which referred it, with this expres- 
sion of our opinion, in order that they may 
finally determine it, ; 
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The 3lst August 1866, 





z Present: 


The Hon’ble Sir Barnes Peacock, Ki, Chief 
Justice, and the Hon’ble G, Loch, L. 8. 
Jackson, G. Campbell, and A. G. Mac- 
. pherson, Judges. 


Jurisdiction (of Civil Court)—Suit to 
set aside sale in execution of decree 
under Act X of 1859 (after deposit 
of rent). 


Case No. 921 of 1866. 


Special Appeal from a decision passed by 
Mr. J. R. Muspratt, Judge of Purneah, 
dated the 27th February 1866, reversing 
a decision passed by Moulwie Abdool 
Rub, Moonsiff of that District, dated the 
7th September 1865. ~ > 


SE Afaul Ali (Plaintiff) Appellant, 
versus 


Lalla” Gurnarain and others (Defendants) 
Respondents. 


Mr. R. E. Twidale for Appellant. 
Baboo Kalee Kishen Sein for Respondents. 


A suit Wy an unregistered holder will lie ina Civil 
Court to set aside the sale of a tenure sold in execution 
of a decree for rent under Act X of 1859, after the 
money due upon the decree was deposited, Section 151 
of that Act notwithstanding. 


This case was referred to a Full Bench by 
Campbell and E. Jackson, J. J., with the 
following order :— 


Referring order.—Tuis is à Civil suit to 
set aside a sale of an under-tenure by a 
Collector and recover the property from the 
purchaser on the ground that the sale was 
improperly made, the rent Uecreed having 
been paid into Court. 

The Court first“decreed the claim, but the 
Judge set aside the decision on the ground 
that the person who paid the mbney was not 
the registered holder of the tenure. It 
appears that the plaintiff, a recent purchaser, 
paid the money in the name of the original 
holder and at his ownrerisk; therefore the 
Judge is, we think, wrong. But respond- 
ent objects that no such suit can lie in the 
Civil Court. Fraud onthe part of the 


‘purchaser is not shewn, and therefore the 


case as against him is not governed by the 
Full Bench Decision, dated 5th February 


60 Act X 
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1866, Neelmoney Bonick verses Puddo- 
lochun (5 Weekly Reporter, Act X Ralings, 
p. 20). s 

On the other hand, the decision of 16th 
March 1864 would support the respondent’s 
contention. The result would seem to be 
that, however irregularly and improperly a 
man’s tenure may be sold,—however, as in 
the present case, no balance may be due to 
justify a ssle,—however all the prescribed 
notices and rules may be omitted,—and how- 
ever irregularly a tenure may be sold with- 
out a man’s knowledge, for an utterly in- 
adequate consideration, he has no remedy 
of any kind in the case in which fraud 
cannot be proved against the purchaser. 
We doubt this construction of Section 151 
Act X of 1859, and seeing the great import- 
ance of the matter, we think that the 
question should, be authoritatively settled 
by a Full Bench, to whieh accordingly we 
refer it. 


The judgment of the Full Benth was 
delivered by,— 


Peacock, C. J.—In this case the plaint- 
iff was not a person liable under the decree, 
but hé was the holder of the tenure sold 
underit. The Judge finds that the trans- 
fer of the tenure to him had not been regis- 
tered. Then comes the question, whether 
he, not being the registered gwner of 
the tenure which was sold under the 
execution, can sue in the Civil Court to 
have it determined whether, under the cir- 
cumstances, that tenure could be sold under 
the execution after the amount due under the 
decree had been deposited. It is clear, we 
think, that the plaintiff must havesome means 
of having the question determined. Ifhe was 
bound to come in as an intervenor under Sec- 
tion 106 Act X pf 1859, then it would have 
been tried by the Revenue Court ; if he was 
not bound to come in under Section 106, he 
had aright to say that, “under a decree against 
“ another person, you have sold my tenure, 
“and I will have an action in the Civil Court 
“to decide whether you had the right to 
“ sell it or nft.” The defendant had a right 
to plead in the Civil Court or in any other 
Court which had jurisdiction to try the 
question, that “this tenure, whether it was 
“ assigned to the plaintiff or not, was saleable, 
“the transfer not having been registered in 
“the Sheristah.” On the other hand, the 
plaintiff had a fight to contend that the 
tenure having been assigned to him, although 
saleable in his hands, if the mtney had not 
beeh deposited, the transfer not having been 


ege 
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registered, was not saleable after the money 
due under the decree had been deposited in 
the’ name of the debtor. It appears to us 
that, even if he had a remedy under Section 
106, he ‘still had aright, if he pleqsed, to 
bring his action in the Civil Court to-try 
that question. If he had come in under 
Section 106 as an intervenor in the Revenue 
Court, and the Revenue Court had decreed 
against him, he might, under Section 107, 
have brought a suit in the Civil Court 
avithin one year to contest that decision. 
It is clear that he would have had a right 
to ħave the decision of the Civil Court, Af 
he had intervened and the case had *been 
determined against him ; but we think that 
he was not bound to intervene, and that he 
had a right to sue in the Civil Court to try 
whether the tenure could be sold after the 
money due upon the decree was deposited, 
notwithstanding Section 141. 


The Division Bench has already decided 
that the Judge’s decision is wrong. It is 
therefore reversed with costs, and the deci- 
sion of the first Court is affirmed. 


This decree is to be registered. 





The äist August 1866. 


Present: 


The Hon’ble H. V. Bayley and Shumboo- 
nath Pundit, Judges. 


Jurisdiction (of Civil Court)—Fraud- 
ulent sale in execution of decree 
under Act X of 1859. 


Cise No. 939 of 1866. 


Special Appeal from a decision passed by 
the Principal Sudder Ameen of Chitta- 
gong, dated the 26th August 1865, 
affirming a decision passed by the Syd- 
der Moonsiff of that District, dated the 
28th November 1864. 

Noor Buksh (one of the Defendants) 


Appellant, 
VETSUS 


Mean Jan (Plaintiff) and others 
(Defendants) Respondents. 


è i 
Babo Nil Madhub Bose for Appellant, 


af 


ye 


18665] l Act X$ g 


Mi, D E. Tw Sa and, Baboo. Copal. Lal 


TE 2 Miner for Respondents, 


~- 


8 A ‘suit will lie in the Civil Court for the fecovery of 
jand- frfudulently sold in execution of a decree, against 
.&.party not in possession, for rent under Act X of 1859, 


without suing specifically to set aside the sale, which 


could not pass away the interests of the real owners of 
the lands leased to him, . 


THE special appellant objects that (he 
plaintiff in this case was not authorized to 
sue in the Civil Courts, because the, Special 
appellant held under a purchaser who had 
bought, a jote of a ryot in execution of a 
decree for arrears of rent under Act X of 
1859 in favor of an ijaradar under Govern- 


ment; that the plaintiff could not also | 
-yecover, because he had not sued to set aside |. 


this sale; and that the Lower Appellate 
Court, while it had given some grounds for 
-decreeing the case of the plaintiff" -for the 
tank, had not given grounds for decreeing 
the other lands besides the tank claimed by 
the plaintif. 


The Lower Appellate Court has found as 
a fact on evidence that the tank and the 
lands in dispute were-held by the plaintiff 
and his ancestors for several years ; that the 
ijaradar had ùo right to make any settle- 
ment of the proprietary rights in the tank 
with anybody ; that he, in collusion with 


‘others, pretended to have settled with one, 


_ Mogul Jan the lands claimed by the plaint- 
iff and held by him and his ancestors ; that 
a case for arrears was brought against this 
Mogul Jan ; and that, in execution of this 
decree, puréhase was made -by -a different 


party who is alleged to have given a lease. 


to the special appellant of the lands in dis- 
pute. 


In a case like this, as has already been 
ruled by the Full Bench (vide pages 20 and 
22, Volume V, Act X Rulinge, Weekly 
Reporter), the plaintiff was entitled to sue 
and to prove that, by the sale in question, 
plaintiffs rights and interests could not 
pass to the purchaser” in execution of & 
decree given against a person who had no 
‘right to hold the lands, and did not hold 
- them bond fide. Theeplaintiff.also is not 
required to sue specifically to set aside such 
a sale; and the judgment of ‘the Lower Ap- 
i pellate ‘Court covers the 'entire lands in 

- dispute, and not simply the tank, There- 
fore, seeing no reason to interfere, we re- 
jet the special appeal with costs.. — 
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. -The Ist September 1866. 


“Present: 


The ‘Hon’ble Sir Barnes Peacock, Kt., Chief 
Justice, ind the Hon'ble G. Loeb, L. S. 
Jackson, @: Campbell, and A. G. Mac- 
-pherson,-Judges. | 


Breach of coutract—Limitation— 
Damages. : 


Oina Nos. -970 and 994. to 1002 of 1866 
under Act X of 1859. : 


Speen Appeals from a decision . passed 
by Mr. J. R. Muspratt, Judge of Pur- 
neah, dated the 27th November 1865, modi- 
filing -a decision: passed by Mr. W. 
DaCosta, ‘Officiating Principal Sudder 
. Ameen of that District, dated the 3lst 
March 1865. 


Mohee Sahoo and ‘others (Defendants) 
Appellants, e 


S VETSUS 


Mr. A. J. Forbes (Plaintiff) Respondent. 


«Messrs. C. Gregory aud J. S. Rochfort 
for Appellants, . 


Mr. G. C. Paul and Baboo Júggodanund 
Mookerjee for. Respondent., 


In a suit for breach of a.contract to be performed at 
different times, limitation will count from each breach 
of contracf®as it arises, and separate ae may be 
recovered for each breach, 

These cases were referred to o Full 
Bench by Bayley and É. Jackson, J. J. 


under the following order :— . 


Referring order—There appear to have 
been conflicting decisions on the two points 
on which these appeals are urged before us, 
and we therefore refer them tô a Fall Bench. 

The points are: first, whether in a suit 
for breach of a contract. which in fact in- ` 
cludes a series of: contracts, limitation must 
be calculated from the first breach of the™ 
contract, or may be calculated from any 
breach of it? On this question,- the judg- 
ment reported at page 277, Weekly Report- 
et, Volifme V, and those repdtted at pages 
45 and 148, Sutherland’s Small Cause Court 
Rulings, are at variance. 

The second point is whether damages can 
be awarded for each year where the contract 
extends over several years, or must be con- 
fined to the first year. On this point, the 
judgment reported at page 277, Volume V, 
Weekly Reporter, Ze at variance- with’ the 
decision passed | u page 386 of Mar shall’s 
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Full Bench Judgments. 


Peacock, C. J. (Loch, Jachson, and Mae- 
pherson, J.J., concurring ).—In this case, two 
points are referred for the opition of the 
Full Bench 


Ist.—-Whether, in a suit for breach of a 
contract which in fact includes a series of 
contracts, limitation must be calculated from 
the first breach of the contract, or may be 
calculated from any breach of it. 


2nd.—Whether damages can be awarded 
for each year when the contract extends 
over several years, or must be confined to 
the first year. 


When this case was called on, there was 
no Counsel appearing for either side, and the 
Judges were obliged to argue the case 
amongst themselves. 

With regard to the first ‘question, it ap- 
peats to me that, ina suit for breach of a 
contract to be performed at different, times, 
limitation must be calculated from each 
breach of contract as it arises.” Thus, in a 
suit upon a contract to pay by instalntents, 
or to perform certain acts at different periods, 
each breach would be separate, and limita- 
tion as to such breach would run from the 
date at which the money was to be paid, or 
the duty to be performed. This ruling 
would not apply to any contract which ex- 
pressly provides that, in the event of any 
breach, the whole debt shall become due, or 
the whole damages shall be recoverable, or a 
sum certain shall be paid as compensation 
in respect of the whole contract, as in the 
case cited from 5 Weekly Reporter, page 277. 

The answer to the first question is sub- 
stantially an answer to the second question, 
namely, whether damages can be awarded 
for each year when the contract extends 
over several years, or must be confined to 
the first year. Where there is a contract 
for performing certain duties in each of 
several years, each breagh of the contract 
would be a complete cause of action, and 
separate damgges would be recovezable for 
each breach. 

The case will be sent back to the Court 
which referred the points to us, in order 
that it may deal with it, 

There are several analogous cases which 
will be governed by this ease. Ic will be 
for the Court whigh referred the questions, 
‘to determine -upon each particular contract. 
with reference to the opinion we have now 
given, and to apply the law accordingly in 
each particular case. 
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Campbell, J.—I have considerable mis- 
givings about answering these questions 
in this very abstract form. It seems to me 
that the, form in which they have been sent 
up is inconvenient. The practice has 
been that either the whole case is referred to 
a Full Bench, or particular points in a parti- 
cular case are referred for the opinion ofa 
Full Bench. 

I very- much wish that the case had been 
argued before us, and that we had known 
exactly how the questions arose in the case 
before us,—the more so because there has, E 
think, ‘been some error in the reference in 
regard to the variance supposed to dave 
existed between the decisions quoted. 

On looking at these cases, I do not see 
that either of those points arises in any of 
them. With regard to limitation, it seems to 
me that the only question which arose was 
the application of Clauses 2, 9, and 10, Section 
1 Act XIV of 1859; and the question 
whether the cause of action arose from the 
first breach of contract, or whether every 
subsequent breach of contract was a new 
ground of action, was not raised or discussed 
in those cases. 

As respects the second question, it seems 
to me that the point which arose in the case 
previously decided was on the construction 
of a particular contract, @ e. whether the 
liqaidated damages there specified were li- 
quidated damages for the whole contract, or 
dumages for each year during which the con- 
tract lasted. That question was decided on 
the construction of the particular contract. 
That being so, and the question not having 
been argued, we have only*‘to answer these 
abstract questions without referenee to any 
particular case, either to the present case, or 
to those quoted in the order of reference. 

I have no doubt that the answer in refer- 
ence to the abstract question on the first 
point must be that, where the contract does 
in fact contain a series of contracts, each of 
that series of contracts may constitute the 
subject of a fresh breach. I would orfly 
like to qualify that general answer, so far 
as I am concerned, by this one observation, 
that it seems to me that, if the parties 
have treated the contract as de facto wholly 
broken and at an end from the time of 
the first rupture,—ifthey have, as between 
themselves, wholly renounced the contract, 
reserving only the claim for damages and 
not seeking to obtain specific performance,— 
then I have very great doubt whether a party 
claiming under that contract can, at the end 
of mayy years, bring up a stale claim for 
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"op (e FS that the coutiliet 3y years a ‘the last. day of the Bengal 


Z made go many.years ago was originally to-be | year 1268. If it was, then the plaintiff was 


in.part pérformed at a later date. But op, 


the*supposition that either of the pagties has 
‘treated, the contract as a subsisting’ contract, 
then iu each of the series of contracts (sup- 
posing there is such a series) a new cause of 
action arises. 

As to the second question, there ¢ can be no 
doubt, I should think, supposing that there 
is no provision for liquidated damages, that 


the damages to be awarded in regard to anye 


contract are for the whole contract, and not 
for a single year. If the contract ‘ise for 
sevefal years, the damages cannot be limited 
to one year, but must cover the whole injury 
sustained ; such damage being reasonably as- 
sessed as a Jury would assess it. 


‘The 8rd September 1866. 
Present: 


The Hon’ble Sir Barnes Peacock, Kt., Chief 
Justice, and the Hon’ble L. S. Jackson, 
Judge. i 

Rent— Limitation, 


Case No. 771 of 1866 under Act X of 1859. 


Special: Appeal from a decision passed by 
Mr. W. Tucker, Judge of West Burdwan, 
affirming a decision passed by the Deputy 
Collector of ‘that District, dated the 
20h July 1865. 


ores Doss Chatterjee (Plaintiff) Appel- 
- (ont, 


VESUE. 


Nobin Mohun Ghossal (Defendant) Be. 


spondent, 


Baboos Nobo Kissen Mookerjoe and Tara 
Prosunno Mookerjee for Appellant. 


Baboo Nil Madhub Sein for Respondent. 


Act x of 1859 does not authorize the recovery of only 
3 years’ rent. Thus, where a suit was commenced with- 
in 8 years from the end of the Bengal year 1268, the 
plaintiff was held entitled fo regover the whole ei ‘that 
year’s rent. 


: Secrion-32 Act X of 1859 gue that 
“suits for the recovery of arrears: of rent 
“ shall be instituted within 3 years from the 
“ last day of the Bengal year in which the 
“ arrear claimed shall have become due.” 

It is a mistake to suppose that ‘this Act, 
` only authorizes 3 years’ rent to be recovered. 
The question is, , with regard to the rent of 
1268 whether the Suit-was. commenced, within 


entitled to recover the whole of that year’s 


‘rent. 


Now, it appears ‘that the suit was brought 
on the 22nd February 1865, corresponding 
with Falgoon 1271. Consequently, it was 
brought within 3 years from the end of the 
Bengal year 1268, and no. part of the rent 
of 1268 was barred by limitation.. 

The decree of the Lower Appellate Court 
must be amended by decreeing to the 
plaintiff the ‘whole of the rent of 1268 
instead of that portion of it which the De- 
puty Collector has allowed. The sum to be 
added to the amoint decreed by the Lower 
Courts is Rs, 26-18-14 for rent and 
Rs. 14-6-6 for interest thereon at 12 per 
cent. from 1269 to 18th Bhadur 1273, ois, A. 
years, 4 months, 18 guys, aggregating 
Rs.41-3-20. That sum will carry, interest at 
12 per cent. from this date to the data, of 
realization, - 

The osts of this Spe will be awarded 
in proportion to the amounts decreed and 
disallowed. 


e + 


The 4th September 1866, 
Present: 
The Hon’ble H. V. Bayley and Shumboo- 
ew Dath Pundit, Judges. 
Jurisdiction (of Civil Court)— Refusal 


of Collector to sell a tenure D 
rent. 


Case No 974 of 1866. 

Special Appeal-from a decision passed by 
the Judge of Patna, dated the 16ih Janu- 
ary 1866, reversing a decision passed by 
the Sudder Ameen ofthat District, dated 
the 12th September 1865. 

By Huree Kishen and others (Plaintiffs) 
Appellants, 
versus 
Nursingh Narair and others (Defendants) 
` ! Respondents. 
Mr. R.E. Twidale and Modshee Ameer 
Ali Khan Bahadoor for Appellants. 
Baboo Nil Monee Sein for Respondents. 


A suit will not lie in the Civil Court against an order 
of a Collector refusing to hold "a sale of a tenure for 
arrears of rent, 

_ WE are of. opinion that the plea frien by 
special respondent preliminarily here, that, 


‘under. Section 151 Act X of 1859, an action 


will not lie ih the Civil Courts against an 


order of a Collector refusing to hold a sale of 
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a tenure for arrenrs of rent, is a valid one. 
The law, as far as we can see, does not pro- 
vide for such an appeal. : 

We accordingly dismiss the special appeal 
with costs. 


The 4th September 1866. 
Present: 


The Hon’ble H. V. Bayley and Shumboo- 
nath Pundit, Judges. 


Re-entry (Decree for—against 
farmer). 


Case No. 1506 of 1866 under Act X of 1859. 


Special Appeal from a decision passed by 
the Judge of Tipperah, dated the 4th 
April 1366, reversing a déciston passed 
by the Deputy Collector of that District, 
dated the 18th January 1866. 


, Buksh Ali (Defendant) Appellant, 
VETSUS 


2 
Ramtunoo Gun, -Agent on the part of Roop 
Monjoory Koery (Plaintiff) Respondent. 


Baboo Kalee Mohun Doss for Appellant. 


Baboo Chunder Madhub Ghose 
for Respondent. 

With reference to Sections 22 and 78 of Act X of 
1859, a decree for an unconditional re-entry cannot be 
given against a farmer. 

Tre special appellant contends *that the 
Lower Appellate Court should not have given 
au unconditional decree for re-entry to the 
plaintiff, respondent, on proof of the special 
appellant being iu arrears ; that, though the 
plaintiff may have a right under the law or 
under contract to sue for re-entry, he can- 
not recover a decree opposed to Section 78 
of Act X of 1859 ; that the special appel- 
Jant had, immedjately after suit, deposited 
the arrears asked by the plaintif, and, if 
necessary, he, the special appellant, can 
deposit under Section 78, within 15 days of 
the decree, more, if the sum deposited by him 
is found to be short of what he may have 
occasion to depgsit under that Section. 

We agree With the special appelfant that 
Sections 78 and 22 of Act X of 1859 must 
be read together, and no decree for an un- 
conditional re-entry can be under the latter 
Section given against a farmer in opposition 
to the former Section of the aforesaid Law. 

The order of the Lower Appellate Court is, 
accordingly, reverted, and the case remand- 
ed fo the Lower Appellate Court to pass a 
decree in this case consistent with Section 
78 of Act X of 1859. . 
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The Sth September 1866. 


Present : 
The Hbp’ble F. B. Kemp and W. Markby, 
Judges. s 


Hyjectment—Cancelment of Lease~- 
Section 78 Act X of 1859. 


Case No. 200 of 1866 under Act X of 1859. 


Regular Appeal from a decision passed by 
Uoulvie Syud Ameer Hossein, Deputy 
GoMector of Monghyr, dated the llth 
May 1866. P 


( 
Mr. W. Fitzpatrick (Plaintiff) Appellant, 
weTSUS 
Mr. J. Gowan (Defendant) Respondent. 


Mr. G. C. Paul and Baboo Umurnath Bose 
for Appellant. 


‘Messrs. R. V. Doyne and Goodall for 
Respondent. 


Suit laid at Rs. 6,000. 


Section 78 Act X of 1859 is not confined fo suits for 
ejectment or cancelment of lease on account of the non- 
payment of rent only, but also applies to suits for 
ejectment and cancelment of lease on account of a 
breach by the ryot of the conditions of his contract, 


- Tars is an appeal from the decision of the 
Deputy Collector of Monghyr. The amount 
or value in dispute in the suit exceeding 
5,000 rupees, the appeal lies direct to this 
Court under the provisions of Section 160 
Act X of 1859. 

The suit was for the cancelment of the 
lease and the ejectment of the defendant ‘on 
the allegation that he had committed a 
breach of the eonditions of his lease in not 
paying the rent punctually and allowing it 
to fall into arrears for four monthly kists 
or justalments, The lease, which is dated 
the 25th April 1865, for a term of years,*is 
not disputed. Í 

Two suits, and not one {according to Sec- 
tion 78 Act X), wer’ instituted by the plaint- 
iff,—the one to recover the rent in arrear; 
the other, the syit before us, under the 
provisions of Clause 5 Section 23 Act X 
of 1859. 

The written statement of the defendant, 
Mr. James Gowan, was briefly to this effect : 
that he had paid up the rent in full up to 
Assay 1273 F. S., either by cash payments 
to the plaintiff or by deposit in Court, l 


[Vol. VI. 


- 


at 
r 


ES Act X 


jr æ 


a rw mi = = 


THE WEEKLY REPÒRTER,” 


Baling 65 





“Th “Depity - Geet Moulvie Syud' 
2 Ameér Hossein, on the llth May 1866, 


distniased the. plaintiff's suit-with costs, x 


-The appeal has been argued befgr us.by 
Mr. Paal for the appellant, and- Mr. Doyne 
for the respondent, 


It is admitted by the learned Counsel on 
both sides that, if this case comes within the 
purview of Section 78 of Act X of 1859, 
the defendant must succeed, inasmuch as the 
defendant did pay into the Court the amount 
of the arrear within less than 15 D 
from the date of the decree, 


- Mw Paul contends that the latter por tion 
of thé above Section applies only to suits 
for the ejectment of aryot or the cancel- 
ment of a lease on account of the non-pay- 
ment of arrears of rent under Section 22 of 
Act X, and not to a suit such as the present 
one, which is for the ejectment of a lessee 
and the cancelment of his lease on account 
of a breach of the conditions of his contract, 
by which the lessee is liable to ejectment 
and his lease to be cancelled; and further, 
that Act X in no way contracts the power 
of the zemindar to eject any lessee who 
holds under'a contract the specific terms of 
which he had broken, nor can the defendant 


invoke the Court asa Court of equity, but 


he must stand or fall by the strict letter of 
his lease. 


It appears to us to be very clear that a 
party who seeks to get rid of a lessée on the 
plea that the lease is forfeited, must sue under 
Act X of 1859., Such a suit is not cogniz- 
able by any | other Court but by the Collectors 
of Land Revenue, and it must bé tried under 
the provisions of the aforesaid Act. ` 


‘ The present suit has for its object the can- 
celment of the lease of the defendant and 


his ejectment on account of a breach of the 


- conditions of his lease, € e. the non-payment 


of the rent according to the fixed periods 


in the kistbundee or instalment account Ki 


pended to the lease. 


The words of the latter portion of Section ` 


78 of Act X of 1859 run, thus :— “ In` all 
rr cases of suits for.the ejectment of a ryot or 
« cancelment of a lease, the decree shall 
“ specify the amount of the,arrears,, and if 
“ such amount, togethers with interest. and 
“ costs of suit, be paid into Court within 15 
“ days from the date of the decree, execution 
“ shall be stayed.” 

It is admitted that, as the defendant has 
complied with the provisions of the Section, 
execution of the decree for the atrears is 


necessarily - stayed by statutory provisions 


‘and not by any sét" of the Court, and the 


defendant cannot be ejected. The words of 
the Section are very comprehensive in their 
scope, All suits for ejectment and cancel- 


| ment of a lease fall within the Section; and 


were we io rule otherwise, the merciful 
proviso contained in the, latter. portion 


of the Section would be'a nullity. With 


reference to the above remarks, it is 
perhaps unnecessary to enter into any 


e| question of equity, but we must observe 


that the defendant: was always willing 
and ready to pay the rent.’ The plaintiff 
demanded a large sum on account of 
certain village and other expenses. .The 
defendant objected to the payment of this 
sum which led to the suit for arrears of rent ` 
in which these extra items were disallowed. 
There was no recusancyson thé part of the 
defendant, and he {s equitably entitled to the 
protection which Section 78 gives to a good 
tenant. 


The appeal is dismissed, and the decision 
of the Lower Court‘affirmed with costs and 
interest for which the appellant is liable. 


D - a 


The 7th September 1866. 


p , 
Present : 


The Hon'ble Sir Barnes Peacock, Kis, 
Chief Justice, and the Hon’ble ©. B. Trevor, 
G. Loch, L: S. Jackson, and Shumboonatk 
Pundit, Judges. 


Appeals—Jurisdiction (ef Deputy 
Collectors). 


-Case No. 821 of 1865, 


Miscellaneous Appeal from a decision 
passed by Bahoo Ramcoomar Bose, 
Deputy Collector of Dagcea, dated the 
22nd September 1865, D 


Kally Narain Roy Cho way, ER 
eorgnug, 
` Sadurimissa Bebee; Opposite party. 


_ Baboos Onoocool Chunder Mookerjee, 
Peary Lall Roy, and Sreenath .Bannerjée 


for Petitioner, 
B 
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Mr. C. Gregory and Baboo Unnodo-| ceive such cases.” Is wag therefore intend- 
persad Bannerjee for Opposite party. 


A Deputy Collector cannot, under Section 19 Act VI | specially authorized by Government to re- 


of 1862 B C., hear appeals upon reference by a Col- | ceive sigh cases, all tle powers which might 


lector 
s be exercised by a Deputy Collector placed 
Lhis case was referred to a Full Bench by | in charge of di Sab division, Se by any 


Loch and L. B. Jackson, J. Ja, under the | Deputy Collector in eases referred to him 
following orders :— by a Collector. 


Jackson, J.—Brroxe proceeding to Rear Section 19 Act VI of 1862 is not very 
this appeal upon its merits, I wish to state accurately worded. It uses the words “ all 
that the order of a Deputy Collector passed the powers vested in the Collector by any 
upon an appealina case under Act X of of the Sections of Act X of 1859,” and 
1859 appears to me to be an order made not ‘all the powers vested in the Collector 


ed to give to Deputy Collectors, who eege 


without jurisdiclion. ` But as there is a 
: decision¥* of a Divisional 
* Josin Kagzee 
versus Koylash Nath 
Holdar (2 Weekly Re- 
porter, Act X Rulings, 
page 10). e 


1862, may hear, appeals upon reference by 
a Collecter, I think it wuld be advisable, 


by any of the Sections of Act X preceding 
Section 150.” It was not the intentien of 


Court to the effect that | the Legislature to give to a Collector the 
a Deputy Collector, by | Power of authorizing .a Deputy Collector | 
virtue of Section 19 of tO beer an appeal from the judgment of 
the Bengal Act VI of another Deputy Collector. 


Section 154 of Act X enacts that, “in 


“suits in which the judgment of the Col- 


insorder to set this point at rest, to refer ‘“ lector is final as provided in the last pre- 


the question for the decision of go Full 
Bench. 

Loch, J—I was one of the Judges who 
passed the decision in January 1863, and 
I am perfectly willing that, the question 
should be referred for the further considera- 
tion of a Full Bencb, in order that the 
point may be settled, so that, if there has 
been any incorrect ruling, it may be cor- 
rected ag soon as possible. e 

Judgment of Full Beneh.—The question 
is.whether, under Section 19 of the Bengal 
Act VI of 1862, a Deputy Collector can 
hear appeals upon reference by a Collector. 

It is contended that the words “all the 
powers vested in the Collector by any of 
the Sections of this Act or of Act X of 
1859” include the powers of hearing ap- 
peals. But it is clear what the object of the 


Section was, and thet if was never intended | POWE 


to authorize a Deputy Collector to hear 
appeals. 


“ ceding Section, the Collector may, upon 
“the application of either party if preferred 
“ within 30 days from the date of the deci- 
“ sion, order the re-hearing of a ‘sult upon 
“the ground of the discovery of new evi- 
‘¢ dence,” Bo, 

By Section 20 Act VI of the Bengal 
Council, the Collector may withdraw a suit 
from any Deputy Collector and try it him- 
self. If a Collector should withdraw a suit 
from a Deputy Collector in charge of a 
Sub-division and hear it himself, he would 
have power to order a re-hearing of it under 
Section 154 of Act X ; butit cannot be coun- 
tended that the Deputy Collector in charge 
of a Sub-division could order are-hearing in 
such a case after it had been heard by the 
Collector. 

It must bg borne in mind that whatever 
is vested by the Section in question 
in a Deputy @ollector in cases referred to 
him by a Collector, is also vested without 


Section 1 Act VI of 1862 repealed Section such reference in a Deputy Collector in 
150 Act X of 1859, except as to cases charge of a Sub-division. 


which had been instituted before the passing 


Section 155 Act X of 1859 gives ran 


of that Acte By Section 150 Act X of appeal to the Collector from the judgment 


1859 it was enacted that “all the powers 
vested in the Collector by the preceding 
Sections of this Act may be exercised b 
any Deputy Collector in cases referred to 
him by a Collector, and in all cases without 


of a Deputy Collector in certain cases, and 
it therefore implledly gives the Collector 
power to hear the appeal ; but this implied 
power was not ope of the powers intended 
to be given to a Depuiy Collector in charge 


such reference, by any Deputy Collector of a Sub-division. 


placed in chargg of any Sub-division of a 


It is clear that the right of appeal given 


District.” The Section was re-enacted by by Section 155 of Act X to a Collector 
Section 19 Act VI of 1862, with the addi-| from the decision of a Deputy Collector in 
tion of the following words? “ or who is chasge of a Sub-division has not been taken 
specially authorized by Government to re- | away, gnd that the power of hearing such 


Yom 


e  rended ' ‘that a Depiity ‘Collector in charge- Af 


, lector cannot hear an appeal from another 


ant 
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appeal is still vested . iñ “ihe ,Oollestor: SR Tt 
cannot- be supposed: that: ‘the Legislature i dh . 
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‘Baboos Duarkanath Mitter, Onookool Chun- 
der Mookerjee, and Romesh Chunder Mit- 
„ter for Respondents, 





















‘a, Sub-division could exercise the powers of 
the Collector and hear the appeal from his 
‘own decision, or that the Collector ‘should 
have power to refer it:to another Deputy 
Collector in the same Sub-division or in any 
other part of his District. 

It appears to us that the case is too clear 
for argument, and that the object of Section 
19- of the Bengal Act VI of 1862 was to 
give to Deputy Collectors, specially entrust-* 
ed’ with those particular powers, all the 
powers which were conferred: on Deputy 
Colléctors upon reference by the Collector, 
or Deputy Collectors placed in charge. of 
Sub-divisions without such réference. 

We therefore think that a Deputy Col- 


“A suit will not lie in the Civil Court to set aside an 
order by a Collector: made under Section 27 Act X of 
1859 for the registration of the names of the defendants 
as Shikmee talookdars i in the plaintifi’s Sheristah. 


We think it quite plain that this suit 
will not lie. The plaintiff sues to set aside 
an order for registration of the names of 
the defendants as Shikmee talookdars in 
his Sheristah. It appears that the now 
defendants having obtained a decree of a 
Civil Court, and established their right 
against the other Shikmee talookdars to 
hold as co-sharers with them, applied to the 
Collector, under Section 27 of Act X of 
1859, who proceeded to enquire into the 
case, and made an order enjoininge the now 
plaintiffs to admit them „to registry, and 
give effect to the transfer which dad taken 
place to them. 

It is quite clear that the determination 
of the Gollector was a decision by a Court 
of competent jurisdiction, and therefore the 
Court,is precluded from taking cognizance of 


Deputy Collector, even if the case is refer- 
red to him by the Collector. ` 
. This case will go back to the Division 
Bench to be finally determined. 


The 7th September 1866. 
Present: 


E Hon'ble G. Loch and J. P. Norman, 
" Judges. 


‘Res judicata — Jurisdiction —Regis- 
try of transfer of talooks—Section 
27 Act X of 1859. 


Case No, 1429 of 1866. 
Special Appeal from a decision passed by 


a decision passed by the Sudder Anieen 
of that District, dated the 15th SEET 
‘ber 1865. 


Moonshee Mahomed Noor Buksh (Plaintiff) 
Appellant, S? 
VETSUS 4 


Mohun Chunder Poddar aud others 
_ Wefendants) Respondénts. 


Mr. G. C: Pauland: ` Baboo Woomesh ` 
Chunder Banerjee for Appellant. e - 
. a 





the present suit, which is a suit between 
the same parties, by Section 2 of Act VIII 


of 1859. 


-The appeal is ; dismissed with costs in all 
Courts and interest, ~~ 


- 


The 7th September 1866. 
Present: 


The Hon’ble F. B. Ronn and W. Markby, 
Judges. 


Ger ‘Execution of money deoree (against | 
_ the Principal Sudder Ameen of Dacca, | 


dated the 26th February 1866, affirming | 


immoveable property)—Section 109 
Act X of 1859. .- 5 


Case No. 1880 of 1866. 


Special Appeal from a decision passed by 
the Judge of *West Burdwan, dated the 
` 27th February 1866, reversing a decision 
. passed by the Sudder Ameen of that Dis- 

~ rict, dated the 10th May 1865. 


Me 
Lef? 


` Jadub Paul Potedar (Plaintif) Appellant, 


VETSUS 


Radha Lal Chatterjee and another 
} (Defendant) Respondents. 


Baboos Bungsheedhur Sein and Chunder. 
. Kally Ghose for Appellant, 


68 Act X 


Baboos Chunder Madhub Ghose and Mo-- 
hesh Chunder Chowdhry for Respondents. 


A decree-holder took out, against the moveable prä- 
perty of his judgment-debtors, execution of a decree 
passed in December 1859 in a suit for damages on 
account of illegal distraint and sale instituted before 
Act X of 1859 came into operation. His decree re- 
maining still unsatisfied, he sued in the Civil Court 
for a declaratory decree agaist the immoveable pro- 
perty of his judgments debtors. Heup that the plaint- 
iff's remedy, if his claim was not barred by limitation, 
was, under Section 109 Act X of 1859, to apply to the 
Collector for execution against the immoveable pro- 
perty of his judgment-debtors. 


Tue question before us is this: The spe- 
cial appellant instituted a suit under the 
provisions of Regulation V of 1812, Section 
17, for the recovery of damages.on account 
of injury sustained by him by the illegal sale 
of his property dnder the Distraint Law in 


the, Deputy Collector’s Court. 


Before the decision was arrived atJAct X 
of 1859 came into operation. The suit was 
finally decided by the Collector in appeal in 
December 1859. The decree of the Deputy 
Collector being amended, and one of the de- 
fendants entirely absolved, the other defend- 
ants were held to be liable. 


The decree-holder in that suit sued out 
execution against the moveable property of 
his judgment-debtors, and has exhausted it. 
His decree is, however, still unsatisfied. He 
now sues in the Civil Court to obtain a de- 
claratory decree that the immoveable pro- 
perty of his judgment-debtors is liable for the 
satisfaction of his decree. 


The Judge refuses to entertain the suit. 


We think “that the special appellant has 
his remedy, provided he is not barred under 
the Statute of Lithitations, under Section 109 
of Act X of 1859, and can apply to the 
Collector for execution of his decree of De- 
cember 1859, which was passed after Act X 
came into operation, agaist the immoveable 
property belonging to his judgment-debtors. 

Act X doef not enact that its Provisions 
are not applicable to suits instituted before, 


but decided after, it came into operation, - 


and the Section quoted by us does not, by its 
application to the present case, deprive the 
special appellant of any right which, but for 
the passing of Act X, would have belonged 
to him ; ou the contrary, it enlarges his right. 


The appeal is dismissed with costs and 
interest. 
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The 8th September 1866.* 
Present: 


The Hon’ble J. P. Norman and L. S. Jackson, ° 
Judges. e 


a 
Jurisdiction—Power of High Court (to. 


superintend Collector’s Gourt)—Sec- 
tion 15 of High Court's Act. 


Bhyrub Chunder Chunder and others, Peti- 
dioners, ` 


VETSUS 


‘Shama Soonderee Debea and another, Oppo- 
, ` site party. 
Baboos Kali Mohun Doss and Otool Qhun- 
der Mookerjee for Petitioners. 


Baboo Dwarkanath Mitter and Romesh 
Chunder Mitter for Opposite party. 


Under Section 15 of the High Court’s Act, the High 
Court has a power of superintevdence over Collector's 
Courts, and can interfere to restrain a Collector from 
exercising a jurisdiction which properly belonga toa 
Zillah Judge. 

Norman, J.—Tuis was a rule calling on 
the opposite party to show cause why the 
order of the Collector should not be set aside 
for the want of jurisdiction. The facts of 
the case are, that the plaintiff, an ijaradar 
under a Hindoo lady, brought a suit against 
a ryot for arrears of rent, The daughter-in- 
law of this Hindoo lady, the lessor, inter- 
vened, alleging that she had been in the bong 
Jide receipt of the rents, and that the origi- 
nal purchase was made by her husband iun 
the name of his mother, and that she, as his 
widow, was entitled to the rents. The De- 
puty Collector found that the ijara lease had 
been executed by the mother and attested by 
the daughter-in-law ; that the daughter-in- 
law, the intervenor, could not object to a 
document of which she herself had approved ; 
that, under these circumstances, it was not 
necessary to enquire specially as to the pre- 
vious receipt® and enjoyment of the rents in 
order to determine in favor of the plaintiff, 

From this decision the intervenor ap- 
pesled to the Collectur, who reversed the 
order of the Deputy Collector. The plaiht- 
iff, dissatisfied with that order, has now 
applied to this Court. 

We think it plain, under Section 153 Act 
X of 1859, that, where a question relating 
to title -to land,eor some interest in land, as 
between parties having conflicting claims 





* Note.—-This decision does not conflict with the 
Full Bench decision printed at page 25, Vol.5, W. R., Mis- 
cellaneous Appeals, because the latter decision had not 
before it Section 15 of the High Court's Act, upon which 
the pfesent decision is based. - 
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ants, ‘has, been tn’ Spot = fact ‘actually: 
< determined by the Deputy Collector;.the 
S ‘appeali lies’ to the Zillah Judge: under Sections 


160: and 161. The appeal in the, present 
case having been presented. to the. Collector, 
‘Shatéad of to the Judge, under those Sections; 
thé ‘question which has been argued - béfore 
us-ïs- whether we can interfere to restrain 
thie Collector from exercising a jurisdiction 
which is not given to him by Act X. 

By Section 15 of the Charter Act each of 
the High Courts established under that Act 
Ze to 3 have superintendence over all Courts 


. - whieh may be subject to its Appellate’) juris- 


“diction.” 

- Now, asT-understand those words, they 
give to this Court large powers over the in- 
‘ferior Courts. to compel them to do any act 
which by law they should do, to command 


s ‘them to execute all powers with which they 


are vested, and to restrain them from med- 
dling when they have no jurisdiction’ It is 


clear that the Collector’s Courtis a -Court} 


over which, at the time of the passing of the 
" Charter Act, the Sudder Court possessed 
Appellate jurisdiction ; and therefore it is 
clear that the 15th Section of the Charter 
‘Act gives us a superintendence over ‘such 
Courts for the purpose to, which I have 
already alluded. 

Under the large and Seet powers of 
the 15th Section of the Charter Act, I think 
wé have power to prevent the Collector 
exercising a jurisdiction which properly be- 
“longs to the Court of the Zillsh Judge. 

Wo need not discuss the- -question - a8 to 
whether there is. not also power -under the 
85th Section of Act XXIII of pol, The 
matter has been already discussed be a Full 
Bench of this Court which thas expressed no 
positive pinion on the subject, and we need 
not express any opinion upon: if until 2 is 
necessary to do so. e 

: It is clear that we have power E Sec- 
tion 15 of the Charter Aot, and in exercising 
the power given to us by that-Section, we 
set aside the order of the Collector, giving 
the other side liberty to epee to the Judge 
‘within one month. 


Jackson, J. —I agree in ‘the view taken 
by my brother Norman às to the authority 
‘of the Court under dra. Lë Section of the 

Act of Parliament. 3 


„As to the operation of Section A8 Act 
: XXIII of 1861, I still retain the doubt 
which I expressed on another occasion, both’ 
sas to the-power of this Court to deal with 


t 


‘ cases .where the jurisdiction to entertaitt. the 


r ate. 


-April 1861 for rent at 79 rupees, 
|-dakhilas were produced, and apparently some 


the applicability of that-Section to the Courts 
of Collectors. But as‘ it appears -that the 
Court has ‘jurisdiction under the 15th Sec- 
tion of the High Court's Act, it is needless to 
express any opinion o on the other matter. 





The 8th September 1866. 
Present: 
The Howble J. P. Norman and L, S. J ack- 
son, Judges. 


Uniform ` payment of rent for 20 
years—Section 4 Act X of 1859. 


Case No. 1507 of 1866 under Act X of 
- 1859. , 


Special Appeal from a decision passed by 
Mr, J. E. S Lillie, Judge of East Burd- 
wan, dated the 22ntl February 1866, 
affirming a decision passed” by Baboo 
Nitto Lal Dey, Deputy Collector of that 
Distgict, dated the 27th October 1865. 


‘ Kootubooddeen Mundul and others 
(Defendants) Appellants, , 
e " KEE cp 


Ewe Soondery Debea REES 
' Respondent. 
Moulvie Murhumut Hossein and Baboo By- 
hunt Nauth Paul for Appellants. 
| Babod Mohesh Chunder Chowdry y for 
Respondent. 
Section A Act X. of 1859 has no application in a case in 
which the defendant pleads payment of a uniform rent 


of- 67 "Ra, for 20 years, when it appaia that the plaint- 
iff obtained a decree for rent at 79 Rs. in April 1861, 


-since whigh' ‘time until the present suit was brought in 


July 1865 no a peal was preferred from that decision aŭd 
no suit brought “to contest its correctness, and where it 
appears that rent at-79 Rs. was in faot tet under that 
decree. Ss 

Tmsi is a suit for rent ht an ned ` 
The ryot defendant pleads ‘that’ lie 
held for 20 years at: the rent of 67 rupees) and 
that the rént-has not-been-changed from the 
time of the Perpetual Settlement, i in order to 
bring his case -within Section 4 Act X of 
1859. bt appears, however, tiet in ‘a sum- 
mary suit the plaintiff obtained a decree: be- 
fore the Principal Sudder Ameen onthe 23rd 
The 


contest was raised by (he now defendant that 
the plaintiff, after taking rent at thejlar ger 


Bum, had returned a portion of it, which the 
-Principal. Sudder Ameen did not believe, but 
be said that his decree was without. preji udice 


to any suit: which the defendant might pring 


-appeal is altogether wanting, and algo as tolto show that he had.a right to hold at the 
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egen emmmer 
lower rent, From (bat (me until July 1865 


when the present suit was brought, there 
was no appeal from the decision of the Prin- 
cipal Sudder Ameen, and no suit brought.to 
contest the correctness of his finding. It 
appears, too, that rent at 79 rupees was in 
fact paid under that decree. 

Under these circumstances, it is perfectly 
clear that it cannot be said that the rent had 
not been changed for a period of 20 years 
before the commencement of the suit ; and 
therefore Section 4 has no application. 

The appeal must be dismissed with costs 
and interest. 


The 10th September 1866. 


° Present: 


The Hon’ble Sis Barnes Peacock, Kt, Chief 
Justice;eand the Hon'ble G. Loch, L. S. 
Jackson, Shumboonath Pundit, and A. G., 
Macpherson, Judges. 


xsnhancement—Forged Pottah. 
Case No. 2461 of 1865 under Act X of, 1859. 


Special Appeal from a decision passed by 
Mr.: H. Richardson, Officiating Addi- 
tional Judge of Jessore, dated the Gth 
June 1865, affirming a decision passed by 
Baboo Anund Mohun Mozoomdar, Deputy 

- Collector of that District, dated the 4th 
August 1864. 


Issur Chunder Doss (Defendant) Appellant, 
| versus 
Nittyanund Doss (Plaintiff) Respondent. 


Baboo Anund Chunder Ghosal for Appel- 
lant.” - 


Baboo Rémanath Bose for Respondent. 


If a ryot sets up q mokurruree pottah as an answer 
-toʻa landlord's claim to enhance his rent, and fails to 
- prove the pottah, or the pottah produced by him is held 
to be forged, the landlord is not necessarily entitled to 
enhance the rent to the full amount claimed, but only 
to a fair and equitable rate having regard to the grounds 
of enhancement, e 
This case was referred to a. Full Bench 
by Bayley and Shumboonath Pundit, 


J. J., under the following order :-—~ 


. Referring order.—In this case the special 
‘appellant having pleaded a pottah which was 
‘found to be false, was not allowed by Trevor, 
and Campbell, J. J., to fall back upon the plea’ 
‘that he had been paying uniformly for more’ 
. than 20 years, and on this ground was entitled 
to the presumption allowed by Act X of 1859. 

The case was remanded to try the question 
_of rates. The Caurts below decreed the 
“claim of enhancement as brought by the 


a? 
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plaintiffs, without trying whether these rates 


demanded and decreed are fair and equit-, 
The ground upon which the Lower ° 


able, 
Courts proceeded this way, is simply that 
the special appellant had pleaded a pottah 
-which was afterwards found to be forg®d, and 
therefore was not entitled to an enquiry a 
to the proper rates. `~ 
This order is in accordance with the 
decision passed by Steer and Kemp, J. J., 
onthe 3istof March 1864, in the case of 
Gooroodoss, Appellant, versus Sristee Dhur, 
Respondent (see page 58 of Volume H of 
thea, selections of cases under Act X pub- 
lished by the Revenue Board), which the 
Lower Courts have adopted in this case. ` 
The special appellant appeals and objects, 
first, to the ruling of Trevor and Cumpbell, 


J. J.; secondly, pleads that the precedent - 
relied upon by the Lower Courts has been . 


since over-ruled by the High Court, aad 
quotes, in support of his allegation, the 
case of Nobin Chunder Sircar and others, 
No. 480 of 1864, 12th September 1864, 
printed in page 106 of Volume I of Suther- 
land’s Weekly Reporter. We did not allow 
the special appellant to proceed further with. 
his first plea, as any objection to the order 
of another Division Bench could be taken 
only by way of an application for review 
before Trevor and Campbell, J. J. l 

As to the second plea, we agree with the 
special appellant that there is no reason: and 
justice in refusing to try whether the rents 
claimed against the special appellant by the 
plaintiff are fair and equitable, because the 
pottah the special appellant pleaded has been 
found to be forged. The forgery of the-deed 
does not deprive the special appellant of the 
right awarded to him by law to see that the 
enhanced rates demanded from him are fair 
and equitable. 

No law empowers a Court of Justice to 
punish the special appellant: for the crime: of 
forgery by refusing him the right which the 
law has given him as a tenant. 

` Weare inclined to adopt the ruling, of 
September 1864 cited above. 

As, however, the precedent quoted by the 
Lower Courts is *opposed to the aforesaid 
ruling, we think it best to refer this case to 
the Full Bench. 

Judgment of the Full Bench.—This appeal 
must be decreed, and the case remanded to 
the Deputy Collector to try what are fair 
and equitable rates with reference to the 
grounds of enhancement, 

Hi is quite clear that, if a ryot sets up a 
mokurruree pottah as an answer to the 
landlotd’s claim to enhance his rent, and the 
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ët Bil to prove the SE or the SE 
r » produced by him is held to be forged, “the 


. landlord is not necessarily entitled to enhance 


the. Tent to “the full amount claimed? he is 
entitled only to a fair and equitable ‘rate, 
having regard to the grounds of enhance- 
ment. 

If it were otherwise, a landlord mei 
claim to enhance his rent to a crore of rupees 
for a beegah of land, and if the tenant should 
set up a pottah which shouldbe held tobe a 
forgery, the landlord would be entitled to 
enhance to the amount claimed. A. ryot 
might purchase a holding or come to it by 
descefit, and might receive with the land a 
mokurruree potiah, and, believing. it to be 
genuine, might set itup as an answer to a 
claim to enhance his rent. It would be 
very unjust, under such circumstances, to 
hold that his rent might be enhanced to the 
amount claimed by the landowner, however 
exorbitant it might be. 

But even ifaryot sets up a mokurruree 
pottah which he knows to be forged, he is 
liable to be punished criminally for using as 
genuine a document which ‘he knows to be 
false. But it does not entitle the landowner 
to enhance the rent beyond a rate which is 
fair and equitable. The crime of the ryot 
cannot entitle the landownersto more than 
his just rights. 

We concur with the Judges who referred 
the case, and are of opinion that the judg- 
ment of the 31st March 1864 cannot be 
upheld. 


The llth September 1866, 
Present : 


The Hon’ble Sir Barnes Peacock, Kt., Chief 
Justice, and the Hon’ble . . B. Trevor, 
G. Loch, L. B. 
nath Pundit, Judges. 


EE Payment of rent to alleged 
representative—Joint Hindoo Fa- 
mily—Suit for deceased Member's 
share of rent—Will-Certificate. 


‘Case No. 3109 of 1865 under Act X ` 
` ‘of 1859. ° “he ig 


Special Appeal. from a` decision. passed by 
Mr. E. C. Craster, Officiating - Judge of 
Beerbhoom, dated the 26th July 1865 


Prosunno Coomar. Ghose, Deputy’ Çol- 


_ lector of that District, dated the 26th July 


1864. 


Jackson, and Shumboo-’ 


rs Madhub Ghose (Plaintif) Appellant, 
° ~. Versus ` 
S Thakoor Doss Mundul (Defendant) 
Respondent. 
Babio Chunder- Madhub Ghose for 
» Appellant, 
Baboo: Onoocool Chunder Mookerjee 
© ` for Respondent, 


The admission of o man’s representative character by 
payment of rent to him is not conclusive, but primd 


facie evidence which the tenant is not estopped from 


rebutting if be can, Thus, if a widow, after her hus- 
band’s death, has once or oftener received her husband’s 

proportion of the rents, the tenant is not estopped from 
afterwards proving that the husband had lefta will by 
which he had devised his share of the estate to other 
persons in trust to apply a portion of the rents ina 


particular mauner, and to pay over the residue to his 
widow. 


Where, upon the death of a member of a "joint Hindoo 
family, his interest in the joint estate passes-to another 
as his representative,—e. g. where (ee is a joint 
family consisting of four brothers, one A whom dies 
leaving a gon, or Without issue leaving a widow,- the 
son or the widow, as the case may be, is not entitled to 


sue separktely for the deceased member's share of rent 
received jointly, . 


In a suit for rent by a devisee under a will, itis not 
necessany for. him to obtain a certificate of will, : 
This-case was referred to a Full Bench by 

Bayley and Shumboonath Pundit, J. d. 

under the following order :— 

Referring order.—In this case- the plaint- 
iff (special appellant) sued a ryot for rents, 
averring himself the putnéedar of the one-. 
fourth share of Gobind Monee, the widow of 
ene of the joint proprietors. : 

The defendant pleaded that he had neither 
paid rents to plaintiff, special appellant, nor 
to his lessor Gobind Monee, but to the izter- 
venors, who, having appeared under Section 
77 of Act X of 1859, were made defendants. 

These intervenors plead that, by. the will 
of their predecessors, the management of the 
property to a one-fourth of which this putnee 
extends, as well as all family property, - has 
always been in the hands of the head mem- 
ber of the family: that the husband of 
Gobind Monee hergelf had no separate posses- 
‘sion; that the husband was one of five 
brothers,,and so was entitled do, only a one- 
fifth, viz. aunas 8-4 share; that the share 
of the fifth brother had been inherited by the 
three other brothers to the exclusion of, the 
husband of Gobind Monee, as he had prede- 
ceased ; that before. his death he had, by a 


-will, devised 16 gundahs of his share to one 


of the intervenors, thus legving as his estate 


.| only annas 2-8 ; that of this share of annas 
affirming a decision passed by Baboo |’ 


2-8 Gobind Monee had no separate possession, 
and that, as fepresenting this share, she had 
all. along received maintenance. It was 
further pleaded that the husband of Gobind 


72 Act X ` 


Monee, in respect of this share of annas 2-8 
so left to her, had appointed one of the 
intervenors as executor ; that the executor, 
however, failed to furnish the security re- 
quired from him; and So did not take out 
any certificate to act as executor ; and that 
the widow thus obtained a certificate to 
represent her husband’s estate. Moreover, 
it is stated by the éztervenors that, under 
the will of the common ancestor, no share- 
holder ‘could make any pútnee settlement 
of bis share ;. lastly, that Gobind Monee 
being a childless widow, could not create 
å putnee to the prejudice of the reversioners. 

It is now found as a fact on evidence that 
the intervevors never collected rents from 
the ryot now sued, Plaintiff, however, 
never alleged that he liad collected any rents 
since he obtained the putnee. Until it be 
shown that hig Jessor did not collect rents 
from befor8 the creation of the putnee, the 
infervenors, who have failed to establish 
their assertion of having made those collec- 
tions, have no right to object to the claim of 
the special appellant. 

Now; this will of Gobind Monee’s husband 
Was produced by the intervenors, who, it is 
apparent, are found to have failed in that 
part of the case which alone they could ‘set 
up, viz. under Section 77 of Act X of 1859, 
2. e. as to the receipt and enjoyment of rent 
by them previous to the suit. Even if the 
benefit of this will were extended to the 
ryot defendant, it is clear that it weuld not 
be correct or proper for a Revenue Court in a 
suit for arrears of rents to decide whether 
the lessor of the plaintiff had a legal right 
to create a putnee, and so to dismiss the case 
of the special appellant, because on a ques- 
tion of legal title she had not shown such 
title. Now, as to the facts connected with 
the previous wilfs of the predecessors of the 
jntervenors, we find that these wills are 
neither established nor ‘even filed ;and if it 
was proved that these deeds contained the 
directions pleaded by ‘the *ntervenors, these 
‘wills could not set aside the fact that, not- 
withstandingstch directions, the head mem- 
‘ber of the family in the present instance did 
‘not hold possession before (e suit, with re- 
‘gard'‘at least to the property ‘within which 
‘the ryot ‘defendant was holding his jote. 

‘These previous wills may have ‘created 
yights, and yet at the present time these 

rights may not ba capable of being enforced. 

‘Nat having been enforced for a long period, 

‘they may have become barred by lapse of 

time, or the parties may have ‘acted against 

‘the directions ‘so as not to be now entitled to 
KL 
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obtain any benefit under these wills. There 
can, however, be no doubt that, in regard, 
to the property in dispute; no person who is 
not proted to be in possession of these rights 
can plead them against the special appellant, 
who in this case is legally suing for rents 
under Act X of 1859. Further, if the party 
who may have obtained the right to collect 


‘the rents of the share of the husband of 


Gobind Monee under her husband’s will is 
not in possession, ib would not be legal or 
“proper to refuse rents to the widow when 
she has been allowed to remain in possession 
against’ the conditions of the will, If she 
has a right to collect until a decree i$ ob- 
tained against her by one authorized to take 
possession under the will, he who holda 
undér her has also a general right to ask for 
rents as her subordinate and lessee. The 
certificate obtained by her with regard to ` 
the estate of her husband may not, as it is 
said by the Lower Appellate Court, be an 
absolute authority for her to collect the rents’ 
of her husband’s share, but it is to be borne 
in mind that it is admitted that the alleged 
executor has not taken out certificate of ad- 
ministration so as to show an opposite title 
in force, and that Gobind Monee was in pos- 
session as one of the joint proprietors. In 
such a case we would hold that, as a joint 
proprietor, she can claim separate collection 
of the rents due to her share, and those who 
think they have a right to oppose her in this 
on the grounds of a special title, cannot ob- 
ject to her rights in this suit without obtain- 
ing a decree {in support of such title) adverse 
to the proprietary rights of Gobind Monee. It 
may, however, be doubtful whether Gobind 
Monee could be allowed to claim these rents 
in such a case before a Revenue Court 
without firsteobtaining a decree in support 
of this title from a Givil Court, and aécord- 
ingly it may also be held that it is proper 
that she or those holding through her should 
be directed to sue in the Civil Court to prove 
their title to realize the rents separately; 

And again, referring to the findings of fact 
by the Lower Appellate Court, we may in 
special appeal bẹ obliged to hold that 
Gobind Monee is proved to have collected 
the rents in dispute, and is therefore, under 
Section 77, entitted to a decree. 

The ryot pleaded payment of his rents to 
the intervenors, who failed to prove that 
they had ever collected any rents, and so, 


‘if there is any period since ‘the death 


of the husband of Gobind Monee for which 
renfs have been paid by the ryot (beyond 
the pgriod for ‘which the special -appellant 


+ 


thé “account of the share.of the deceased 


‘Money is not to be considered as proved, it- 


. Monee’s husband, it also appears necessary to 


any 
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claims.arrears by thissuit), it’is evident such 
rents „must be supposed’ to have been paid:to 
Dk? ` ' 















our learned Chief Justice and Mr. Justice 
Steer, the appeals were by the ryot defend- 
ants ; and in the appeal heard by the of 
two Judges, the intervenors were the appet- 
lanis to this Court, | ex 

. It is also true that, in the cases decided by 
Mr. Justice Norman and Mr. Justice Kemp, 
and those decided be: (he other Divisional 
Benches, the Lower Appellate Court had 
decreed the claim of, the plaintiff, and in this 
case the said.Court, has dismissed the. plaint- 
ifs claim. ir, 

_ It is also true that, after remand by the 
Chief Justice and Mr. Justice Steer, the 
décision below-was against the plaintiff: and 
the special appeal preferred against that de- 
cision by him. The appeal was-disallowed by 
another Divisional Bench composed of Mr. 
Justice Morgan and Mr. dugtice Shumboonath 
Pundit. It appears that the datter Bench 
did not think it proper to decide, on the*sub- 
‘sequent appeal of the plaintiff, against ‘the 
principle laid down by the Chief Justice 
and Mr. Justice Steer when they remanded 
the ease, and the fact of the: Lower Appel- 
late ‘Court -having also decided against the 
plaintiff, does Bot necessarily render it pro- 
per that in this case also the-decision passed 
by the Chief Justice and Mr. Justice Steer 
should be adopted when there is any occa- 
sion to pone that that decision is not 


husband “of Gobind Monee,. and.so fo. her as 
his-wi ow. à AeA Ke E e ; 
“Af the fact of the collection -by- Gobind 


may be necessary to direct the Lower Appel- 
late Court (o come to a clear finding as to 
that point. det SS, 

Now, as-to the extent of theshare-of Gobind 


decide whether the husband was entitled, to 
one-fifth or one-fourth, and whether be had 
conveyed away any portion out of this to one 
of ‘the intervenors, and what fraction; . ` 
On.this point we hold that, if receipt of 
rent by Gobind Monee of the entire share of 
her husband, be it one-fourth or one-fifth, 
be proyed, the fact of the husband having 
conveyed any portion of his share to another 
would -not be a bar to a decree of the rents 
to the plaintiff, to the extent that the. share 
of Gobind Monee’s husband may be establish- 
ed. He, plaintiff, comes in through. Gobind 
Monee ; and~ the -devisee, who may have 
acquired’,a right .by separate deed to a por- 
tion of her husband’s estate, must be either 
previously in legal possession, or-obtain it 
through a Court of Justice, before he can in a 
rent-suit object to the right of the widow to 
collect the rents of that portion of the-share 
of her husband, which he claims is made over | proper for this case. .The order for remand 
to him. -> Ss Kees | passed in this case doen not-appear to us to 
We hold that the mére fact of the proof of | be so :decisive of the rights of the inter- 
the existence of the will cannot, in a case.for | venors based on the will, ag It ene in the 
rent,’ be sufficient ground for dismissing this | cases remanded by the Chief Justice and 
claim of the plaintiff. To do so would bė] Mr. Justice Steer. o, e 
to - dispossess a party in possession ‘without | The ‘order of remand passed by another 
requiring ‘the. party entitled to hold posses- Divisional Bench, on .the.26th of May 1865, 
sion to bring an ‘action. 8 | simply proceeds to lay down that, after the 
As to the objection of the intervenors, viz. | Intervenors have failed to prove their objec- 
whether Gobind Monee, ap a childless dow, tion as-to the collection: tsiby them, the 
has a right to ¢reate a putnee to the preju- | Lower Appellate Cour Ur, a8 against 
‘dice of their rights when they may ee the plaintiff, the objec 
‘entitled to inherit after her ‘death, it is} it is `s the 
clearly a question which is not to be settled | he-had paid.rents di inter venors, 
in this rent-case. X ; and Uni accordingly his case ayas really dif- 
Ae in similar cases, tyo Division Benches | ferent from that of the intervenors, ` There is 
Beete E of this Court appear | 2° allusion in the remand on -this -case to the 
gong OS: 2007 to 2010 of — ER will, aud if does not appear to be opposed 
Ge Justice, -and Mr,- 1, neve passed con- | to the view that we are inclined toadopt in 
Justice Steer. _. ‘licting | decisions, * | this case. ` 7 
No. 1518 of 1862, aid ` GET 
of April 1863. — we think -it_proper Zo 


. Mr. Justice Norman SE EEN 
and Mr. Justice Kemp, refer the case Ze o 


‘and the review -of this . Full Bench to de." 
No. 875 of 1868, ditto "nen 4, 

ditto. 2ist of December Cide which ruling 15 
"` to.be.followef. -. 










As to the difference ‘between the two cases 
heard be the Chief Justice and-Mr. Justice 
Steer, and the two ‘cases-decided by Mr. Jus: 
tice Norman ‘and Mr. Justice Kemp, -the two 


4 
e 


| plea of :the :will set ‘up:by ‘the: intervenors 
© 


~ 


It, is true “that, inthe cases decided by: 


former Judges directed that.the benefit of the ` 


ae 


Au 


Ae E. 


and: not’ by the Fyots, ~-whose OWD case, 
assfar as it could be heard under Section 77 
of Act X of 1859, has failed—should be 
allowed ‘to the ryot; defendant. We are 
inclined to adopt the decision of Mr. Justice 
Norman and Mr.. Justice Kemp, but feel 
durselves restricted from adopting that rul- 
ing by the order’ of the Chief Justice’ and 
Mr. Justice Steer in other two similar 
cases: 


We would bessere make tho- reference- 


i order to ascertain whether, in this case 


for rents, we are Io, order any enquiry re‘ 


garding the fact of the ‘possession of the 
widow, and an.investigation of the extent of 
the share, held by, her. -We* also wish to 
know whether we are to hold her entitled to 
claim to collect separately: the rents of the 
whole-of ‘het husband’s share upon: the as- 
sumption: that she was in legal possession of 
her’ husband’s share as do admitted joint 
proprietor in possession ; and it is further 
necessary. to know-what orders shoyld be 
given’ ag to the share claimed by-one Of. the 
intervenors to have been devised to him by 
the husband of Gobind Monee,—that is, whe- 
ther. we should, on the findings of the 
Lower Appellate’ Court, 'and én the devisee’s 
admission of not having taken out a certifi- 
cate; consider that the said devisee is not in 
possession of the: share said to have been 
conveyed to him, or that we are to, dismiss 
the claim‘ of the special appellant on the 
ground that, though he may be in possession, 
still Gobind Monee, his lessor under the will 


of her husband, bad no right to .collect- 


herself, although, in fact, there is no posses- 


‘gion held as yet under. the will Kë -the 


said devisee. 


The judgment of the Full Bench was 
delivered by— 









“Peacock, C. 
claimed. by th 
a: quarter-shat 


This ig a suit for. rent 
‘iff as putneedar 
in property granted 
to him by dow of 
Sree Kissen. ? en WHY goot four 
brothers. . boat ot denied the «widow's 
right to the iw JO SUOIS stated that he had 


_ never paid rePI"OYs "ir to the widow or to 


the plaintiff. yar JStated that no definite 
share of the rént was ever received on 


account of the widow after Sree Kissen’s. 


death ; that the whole rent had been paid to 
Pran Kisto, one pf the surviving brothers, 
who-was the head member of the family. 
Ẹran Kisto’ and another brother Juggut 
inter vened, but they failed to prove that 
they had been i in actual receipt of the rent - 


ké 
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up, to. the commencenient “of the- suit. “The: 
widow Gobind Monee had obtained a Gert, 
ficate of odministration to her husband’s 
effects, but the intervenors produced and’ 


proved awill of Sree Kissen under which’ 


the widow had no power to grant a putnee.. 


The plaintiffs suit was dismissed by both the’ 


Lower Courts, and on special appeal several 
questions have been referred for the decision 
of a Full Bench: 
ought to order an enquiry regarding the fact 
of possession by the widow, and as to the 
‘andly, 
Whefhersthe Court should hold her entitled 


to collect separately the rents of the -wholé” 
of her husband’s share, upon the assumption | 


that she was in legal possession of her hus-, 
band’s share as an admitted joint proprietor 
in possession..- 3rdly, What orders should be 
given as to -the share claimed by one of the. 
intervenors to have been devised to him by 
the husband of Gobind Monee,—ż. e. whether 


‘the Court should, on the findings of the 


Lower Appellate Court, and on ‘the devisee’s: 
admission of not having taken out a certi- 
ficate, consider that the said devisee is not in 
possession of the share said to have been 
conveyed to him, or whether the Court ought 
to dismiss the claim of the special appellant 
on the ground that, though he may be-in 
possession, still Gobind Monee, his lessor 
under the will of her husband, had no right 


‘to collect herself, although in fact“ there is 


no possession held as yet under the will of 
the said devisee. ~ 


1st—As to whether the- Court should 
remand the case in order to ascertain’ whe- 


ther any enquiry is necessary as to the fact ` 


of the possession of the widow, and for an 
investigation of Ke extent of the share held 
by her, ma 

It appears that the tenant held adea 
under four brothers, of whom Gobind Mo- 
nee’s husband Sree Kissen was one. They 
were a joint- family, and thé tenant: was 
paying rent to them jointly. ; M 


I should have thought myself, though it ` 


is unnecessary in’ this case to express any 


decisive opinion on the point, that, where rent. 


is received by a joint family, the . tenant is 
not liable to be suéd,by each member of the 


‘joint family for a separate share of the rent. 


But if the estate is severed by partition, anid, 
instead of being-a joint estate, becomes se- 
-parate estates, then the rent would be 
‘apportioned in respect of the several allot- 
ment, and- éach member would be entitled 


to sue for his separate share of the rent in - 


Ist, Whether the Court. 
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respect of the lands allotted to him on. par- 
tition. : 

In this case, there was no allegation that 
‘the widow, after her husband’s death, had 
ever succeeded to, or obtained pogs€ssion of, 
her hesband’s share in the property either 
jointly or separately. The tenant said that 
-it was the custom of the family for the elder 
member to collect the rents. But he did not 
admit that the widow was ever in separate 
collection of her husband’s share of the 
rent. 

The Judge having found that the widow 
had no power under her husband’s wijl to 
grant a putnee, we do not think that the 
Judge was wrong in not finding whether she 
was in possession or not. Ifthe plaintiff 
had alleged that the widow obtained separate 
possession of her husband’s share of the 
rent, and that, being in separate possession of 
her husband’s share, she had granted a put- 
nee to the plaintiff, and that, as grantee of 
the putnee, he had the right to collect the 
rent which the widow had previously 
collected, the case might have been dif- 
ferent. 


But even if the widow had been in receipt 
of ber husband’s share of the rent,—that is 
to say; if after her husband’s death the 
tenant had paid rent to her,—speaking for 
myself alone, Ishould have been of opinion that 
neither she nor her grantee would be entitled 
in this suit to recover the rent after the will 
of her husband was established and her title 
disproved. According to English Law, if a 
man takes land from another as his tenant, 
he is estopped from denying the title of that 
person, But if he takes land from one per- 
son apd afterwards pays rent to another 
believing that other to be the representative 
of th 
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and the tenant is not estopped from rebut- 
ting it if he can. - Therefore, even if it had 
been provèd that the widow in this case, after 
her husband’s death, received one-fourth of 
the rent, that would notestop the tenant from 
afterwards proving that the husband had left 
a will by which he had devised his share of 
the estate to other persons in trust to apply 
a portion of the rents in a particular man- 
ner, and to pay over the residue to his widow, 
Therefore, speaking for myself alone, I should 
say that, even if it had been proved that 
the widow had once or oftener received her 
husband’s proportion of the rent, the tenant 
would not be estopped from setting up the. 
will in answer to a claim by her, or by any 


person claiming through her, to continue to 


receive such share of the rent. 


When the Judge found as he did, that the 


husband left a will under which the widow 
had no power to slienat8 the property, he 
in effect found that the plaintiff Who claimed 
through an alienation by the widow had no 
title. dt was unnecessary therefore for him 
to go on and enquire whether the widow 
ever had been in receipt of the rent, or to 
enter'into an, investigation as to the share 
held by her. . 

The first question must be answered in the 
negative. l 

As to the 2nd question, whether the Divi- 
sion Bench ought to hold that the widow 
was entitled to collect - separately the rents 
of the whole of her husband’s share upon 
the assumption that she was in legal posses- 
sion of her husband’s share as an admitted 
joint proprietor in possession. 

There was no admission that the widow 
ever was in possession of her husband’s 
share of the rent, and no proof of it. Her 

rima facie title as heir to hef husband was 
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band’s share of.the property, the plaintiff 
had ‘no right to sue for any part of the 
rent. ! 


As to that part of the 3rd question by 
which it is asked what orders should be 
viven as to the share claimed by one of the 
intervenors to have been devised to him by 
the husband of Gobind Monee, the answer 
is. that the intervenor not having. proved 
that he was in receipt of the rent up to the 
time of the commencement of the suit, he 
is out of Court. But although the inter- 
venor is out of Court, still the plaintiff 
s bound to prove his title, and the will 
being proved, shows that he had no 
itle " . s 


Then as to whether this Court, upon the 
inding of the Lower Appellate Court, and 
yn the. devisee’s agimission of not having 
taken out a,certificate, ought to consider that 
sheedevisee is not in possession of the share 
snid to have been conveyed to him, if ap- 
nears to us that, in a suit for rent by? a -de- 
visee under a will, it is not necessary for him 
-œ obtain a certificate of will, A landlord 
lies having granted a lease toa tenant, and 
devises his estate to another person, that per- 
on has aright to come into the Collector’s 
Yourt, and to sue for rent as representative 
of the original landlord. He is not bound 
‘o obtain a certificate, and the Collector is com- 
petent to try his title. The Collector being 
the Civil Court for the purpose of trying 
actions for rent, he has power to try whether 
the person who claims the rent as legal repre- 
sentative of the landlord is the legal repre- 
sentative or not. A devisee who has not 
obtained a certificate is not out of passession. 


He has not a right to collect the debts due 
it is not Cos t 


D 






The tith September 1866. 
Present: 
The Hon’ble H. V. Bayley and Shumboo- 
~  nath Pundit, Judges. mo 


Right of occupancy—Suit for 

at fixed rates. 

Case No. 1596 of 1866 under Act X. of 
1859. 


Special Anpeal from a decision passed by 
the Judge of Purneah, dated the 16th 

* March 1866, reversing a decision passed 
by the Deputy Colleetor of that District, 
ddted*the 11th November 1865. — 


Shaikh Lotf Ali (Plaintiff) Appellant, 
Versus 


Manick Chand Chuckerbutty and others 
(Defendants) Respondents. 


Baboo Kalee Kishen Sein for Appellant. 


Baboo Romanath Bose for Respondents. 


Though a ryot may have asked fora pottah at fixed 
rates. yet if it be clear from the facts pleaded by him 
that he never claimed the benefit of Section 8 of Act X 
of 1859, and has pleaded only the facts required b 
Section 5 of the Act, he is entitled to obtain a notah 
at fair and eguitable rates, for the period specified in 
thə plaiut or, if necessary, to be fixed by the Court, 
if he can prove his allegation of having held at the 
same rate for 20 years and so acquired a right of occu- 
pancy, f 


Pottah 


THERE cannot be any doubt regarding the 
real intent of the plaintiff’s plaint. He may 
have asked for apottah at fixed rates, but 
clearly his object never was to ask for a pota 
tah at fixed rates in perpetuity on the 
ground of Section 3 of Act X of 1859, as 
he distinctly came in Court upon the allega- 
tion of having held the jote for 20 years 
under two different pottahs, and so had ac- 


quired aright of occupancy. This fact, if 


said 


4 


+ 
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different from those upon thd allégation of 
which the suit was originally brought by the 
plaintiff, 

Fn this case, the special appellant has 
alluded only to the facts required by Section 
5 of the Act, and so he comes under that 
Section ; and if he succeeds in establishing 
his allegations on this point, he will be en- 
titled under that Section to obtain a pottah 
at the fair and equitable rates which was 
the ‘relief given to him by the Court of first 
instance, 

We accordingly remand the case to the 
Lower’ Appellate Court to re-try the ase 
withereference to the above remarks. 

We could have upheld the decision of the 
Court of “first instance if we had been clearly 
satisfied that.there was no dispute regarding 
the rates of rents decreed by the Court of 
Voie instance. 


. The 12th September 1866. 
Present: 


The Hon’ble Sir Barnes Peacock, Kt., Chief 
Justice, and the Hon’ble CG B. Trevor, 
' G. Loch, L. S. Jackson, and A. G. Mac- 
pherson, Judges. 
Enhancemenut—Limitation—Declara- 
tory decree. 


Case No. 41 of 1866 under Act X of 1859. 


Regular Appeal from a decision passed by 
Mr. F. H. Elphinstone, Deputy Collector 
of Baughaut, dated the 10th Novem- 
ber 1866. 


Doyamoyee Chowdrainee and DC 
(Plaintiffs) Appellants, 


VEPSUS 


Bholanath Ghose and others (Defendants) 
`- Respondents. 


Baboo Onoocool Chunder Mookerjee for 
Appellants. 


- ° Baboo Anund Chunder Ghosal for 
“Respondents. 

À decree declaring a right to enhance does not con- 
stitute a ‘ cause of action.” A suit for arrears of rent at 
an enhanced rate after notice may be brought without first 

etting a decree in a merely declaratory suit SEH 
Oe plaintiff's right to enhance. « ẹ 
This case was referred fo -a Full Benak by 
Seton-Karr and Macpherson, J.J ., under 
the following order :— 


Referring order. —Tre first question. 
which arises. in this case is, whether the 
appellant’s suit for the rents of the years 
1264-1267 is barred by reason of thejr hav- 


ing, in a previous suit, sued for and recovered 
the rents of the years 1268 and 1269. Con- 
ctrring in the judgment delivered in” the 
case- of Rajah Sutto Churn Ghosal versus 
Obhoy Nund Doss (2 W. R. Act X Cases, 
31), we are of opinion that the present suit is 
not barred. 

_ The second question is whether Section 
30 or Section 32 of Act X of 1859 is ap- 
plicable to this suit,—whether the appellants 
are not barred,’ ‘either as to the whole or as 
to some part of their claim, by lapse of time. 
The suit is'brought under Act X of 1859. 
The plaint was filed on the 9th of August 
1865, and the prayer is for the recovery of 
the arrears of rent for the years 1264-5-6-7. 
On the 23rd Cheyt 1264, the appellants issued 
a notice to enhance the rent under Regula- 
tion V. 1812; and on that notice instituted a 
suit for a declaration of gheir right to en- 
hance. That suit was peñding, for many 
years, and it was not until the 8lst August 
1864 that a final decree was passed. - The 
decree-declared the right to enhance, and 
fixed the amount of the enhanced rent, but 
did net make any order under which the 
appellatits could in that suit recover the 
arrears due. Within one year from the 31st 
August 1864, the present suit was instituted 
to recover the arrears at the enhanced rate. 

The appellants contend that, under .Sec- 
tion 30 of Act X, this suit'is within time, 
and they are entitled to recover all the ar- 
rears which they claim. They treat the date 
of the decree declaring their right to en- 
hance as “the date of the accruing of the 
cause of action,” and they rely on the deci- 
sion of this Court in the case of Joymonee 
Dossee versus Hurronath Roy (2. W. R., 
Act X Cases, 51). 

The respondents contend that the ease 
falls under Section 32 of Act X, and ‘they 
rely on the case of Hurronath Roy: versus 
Gooroodoss Biswas’'(3 W. R., Act X Cases, 
19 S 

Gi, two cases referred to appear to us 
to be in direct conflict. We therefore refer 
this second question. for the decision ofa 
Fall Bench. bw 


The Judgment of the Full Bench was de- 
livered by— 

Peacock, C. J.—This suit was brought on 
(bei Oh August 1865 to recover arrears of 
rent at an enhanced rate for 1264, 1265, 
1266, and 1267 (that is, from 1857 to 1860 
inclusive), the rents for 1859 to 1860 being 
arrears which accrued after the passing of 
Act X of 1859, and those for 1857 and 1858 
before the passing of that Act. 


e D 
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A notice of enhancement was given on 
the ‘23rd Cheyt 1264, corresponding with 
1857, -which was befére the passing of Aot 
X of 1859 ; and a suit was commenced for a 

‘declaration of the plaintiffs right to enhance. 

That suit was pending many years, and on 
the 31st August 1864, a decree was given 
which merely declared the plaintiffs right 

to’enhance the rent, and the rate to which 
he was-ontitled to enhance it ; but the decree 
didgot make any order for the Bey mene Gi 
arrears to the plaintiff. 

The question referred to a Full Bench is 
whether the present suit for the arrears, 
which was commenced within one year after 
the-décree in the former suit, and more than 
three years after the end of the year 1860, or 
1267, the last year in respect of which’ any 
portion of the rent sued for is claimed, was 
barred br limitation, or 3 not, 


` Section 32 Act X. of 1869 provides that 
` “gwits for the recovery of arrears of rent 
“ shall be instituted within threo years from 
“the last day of the Bengal year, or from 
“ the last day of the month of Cheyt of the 
s & Wuslee or Willayuttee years in which the 
“ arrears claimed shall have become due ;’ 

and Section 30 Act'X of 1859 enacts that, “ ex- 
“ cept as otherwise herein provided, all suits 
“instituted under this Act shall be com- 
s menced within the period of one year from 
“the date of the accruing of thg cause of 
action.” 


Tf this is a suit for the recovery of arrears 
of rent, and if the case falls within Section 
32 of Act X, itis barred. But it is con- 
tended that the cause of action did not ac- 
erue until the decree in the declaratory suit 
was passed, and that the case consequently 
falls within Section 80. 


Two conflicting cases are referred to : Let, 
Joymonee Dossee vs, Huronauth Roy, 2 
Weekly Reporter, Aet X Cases, 5l ; 2nd, 
` Humeedoodeen vs, Razeooddeen, 3 ' idem. 
21. 


The question is whether this is a guit for 
arrears of rent,or upon some other cause of 
- action. Butor the former of the two cases 
which have been cited, I should have 
thought it clear that a decree declaring that 
the plaintiff had a right to enhance, was not 
a cause of action. The nou-payment of the 
‘rent at the enhanced rates, and not the de- 
claration of a Civil Court that plaintiff had 
a right to enhance, was the cause of action. 
The action for that cause might have been 
brought if the decree had never existed. A 
suit for arrears of ront at an enhanced rate, 
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after notice, may be brought without first 
obtaining a decree in a deélaratory suit that 
the plaintiff has a right to enhance. 


Sectian 14 Act X of 1859 says, “ Any 
“under-ténant or ryot on whom such notice 
“as aforesaid has been served, may contest ` 
“ his liability to pay the enhanced rent de- 
‘‘manded of him, either by complaint of 
“excessive demand of rent as hereinafter 
“provided, or in answer to any suit prefer- 
“ red against him for recovery of arrears of 
á‘ the enhanced rent d and Regulation V 
of 1812 (the Regulation which was in force 
befote Act X of 1859 was passed) also al- 
lowed the land-owner to sue for rent at an 
enhanced rate, after notice, without previ- 
ously obtaining a decree declaring that he 
had aright to enhance. The decree in the 
declaratory suit may be used in evidence 
befween the same parties, but it cannot 
constitute a cause of action. A decree in a 
suit instituted in 1859 declaring that the 
plaintiff had aright to enhance, could not 
constitute a cause of action in respect of the 
rent for 1860. 


If a doubt existed whether defendant 
held under a tenure liable to enhancement 
of rent or not, it might be well to settle the 
question once for all by a declaratory suit. 
But there could ba no decree in that suit 
which would bind the tenant to pay, or the 
landlord to receive, a particular rate for ever, 
whatever might ba the rates for adjoining 
lands, or the value of the produce or produc-~ 
tive powers of the land in time to come. 


Parties are often, I regret to say, put to 
much unnecessary expense and delar by 
these declaratory suits. There was no ne- 
cessity in this case to bring a suit for declara- 
tion of the right to enhance, —at least, the 
arrears claîmed might have been sued for 
without suchea suit or a decree pronounced 
onit. The non-payment of the rent was the 
cause of action, The suit was for arrears of 
rent at an enhanced rate. Section 32 was the 
rule of limitation applicable, and Section 30 
did not apply. Even if one year was the pe- 
riod of limitation, the decree in 1864 was not 
the cause of action, and the one year did not 
run from the date of that decree, 


‘. With regard to the rent for 1859 and 
1860 which became tue after Act X came 
into operation, the suit is clearly barred, 
whether the limit was 3 years under the first 
part, or 3 months under the last part, of the 
Section, Probably 3 years was the period, 
as the notice of enhancement was not given 
under Section 13 Act X. 


d applicable :— 


WE this Act, the suit shall be brought within 


Koylas Chunder Roy (Plaintiff. Reiiponiident, 


_Buboos Sreenath Doss and Essur Chunder 


Act X of 1859. we 


_ in the _Dinagepore Collectorate, 189 ripees 


Act Se K 


"Se 


18664], 


THE EERE aaia . 


+ 
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As to the arrears foci 264 eand., 1265; or 
. 1857-1858, the following part ¢ of Section 32 is 


‘For arrears ‘of rent due at the passing of 


“& three: years after the ` passing of this Act, 
“or within the period: now allowed for the 
“ justitution of such suits in the Civil Court, 

“ whichever may first expire.” 

The period of 3 years from the date of the 
passing of the Act-expired in April“1862, 
and consequently, © as to arrears for GH 
1858, he ‘suit was barred when „brought 
on the, ‘Oth August 1865, 

“We. think that the ruling i in the second of 
the two.cases-cited was the correct one, ` 


This appeal = be SSES with costs. 





- The 13th September 1866, 


fm Present: 


Ug rei 


.The Hon’ble I P. Norman and L. §.. 
n] ackson, Judges. 


Se SH 


É) 


Damages—Seetion 10 Act x of 1859. 


Case No, 1325, of 1866 under Act X of 1859: 


Spectal Appeal from a’ decision passed by. 
Mr. F.-Tucker, Judge of Dinagepore, 
dated the-81st January 1866, affirming a 
decision passed by Moulvie Ameerooddeen 
Ahmed, Deputy’ Collector of Bhowany- 
gunge, dated the 30th June 1865. 


Sumeena Beebee. (Defendant) Appellant, 


VE EON Te 


_Chucherbutty for Appellant. 
Baboos Dwarkanath Mitter and Debeadeo 


D 
DI 


+.” Narain Bose:for Respondent. 


Damages under Section 10 Act X-of 1859 are recover- 
able only in respect of-money: ‘actually paid as rent. 


` Norman, J. —Tuis. was a suit instituted 
in the Deputy Collectors Court by an under- 
tenant, ‘alleging that regeipts had been with- | 
held from him for’ money paid by him as 


rent, _ He claims ne under Section 10 


Te ‘appears: ‘that the plaintiff. has paid 499 
rupees on account of Government; Revenue 


in the. Bograb: Collestprate, and 26 rupees 
7 annas ðn: “account of’ Income Tax, besides 


| & rupees : B ainas ‘remitted in cash“ ‘to: the 


WI 
D Ae r 


The Lower Court has given the 
plaintiff o decree for. 800° ‘and odd ‘rupees’ as 
damages under Section’ 10. The „defendant 
appeals. 


I am of opinion Get, except as to the sum: 
of 8 rupees 8:annas, no part of this money 


defendant, 


was paid by the. plaintiff'as rent ‘within 


the meaning | of-Section: 10; ‘and con¥equently 
that, 'as to the retaining sums, the plaintiff 


iB not entitled” ‘to sue: “his: -landlord. under 


Section "IO: in’ the Colléétér’s “Court for 
damages for,not giving“him receipts.. De 


alleges that,-under the-térms-of -his —pottab, 


beta bound to pay. Goverhimént’ Révenue 


and Income Tax, and that, uidor- the special 
terms of the contract in the’ “pottah,. the 
‘| payment of Government ` Reveiiue: ‘and 
Income Tax is payment of rept entitling 
him to.receive dakhilas: from his” zemingar. 
If.that. be 80, he will be eutitled to, sue, for 
| dīmages in-the Civil Court fr" (Be breich 
| of the contract by the zemindar in refusing 
to give him. such dakhilas; but he has no 
remedy under Section‘10,- Act X of 1859 - 
which merely contéiiplates* ‘cases’ of money. 
actually and simply paid“as rent, 


The damages must be reduced, therefore, 
to the sum of 17 rupees, being double the | 
amount af -8 rupees "D annas neo paid - 

ag, rent, 


The costs in all the oe will ‘be in 
proportion. ` 


Jackson, J.—I wish only to ädd this. It 
appears to me perfectly clear thatin this 
case, except in respect of the amall sum ` 
actually paid ‘in cash to the zemindar, the 
plaintiff had not brought himself within the . 
terms of Section L0 Act Xsof 189. ~ 


The plaintiff alleged that, under the agree- 
ment between him and the zemindar, he was 
to pay to the Collector certain sums on 
account of Land Révenue and Income Tax 
due from that-zeniindar, and that he should 
make over the receipts) whithe he, obtained 
‘from the Collector for those sums, and ‘that 
in exchange for those ‘receipts ‘he should 
receive from the emindar dakhilas for the 
amounts of his rents: "At the outside, there- 
fore, all that the plaintiff. in this case could 
have been entitled, to, would be that, if he had 
actually made over to thes zemindar the re- 
ceipts which he had got from the Collector for 
the amounts.paid on the zemindar’s account, 
the zemindar having agreed to treat such 


80 Act X 
receipts as cash payments, he might have 
been possibly entitled: to sue br ‘reason of 
the “non-receipt , of dakhilas, But it ap- 
péars that the plaintiff has not made over 
the Collector’s receipts to the zemindar at 
all, In fact, he has himself produced them as 
evidence in this case. Under our Rent Laws, 
as-well under Act X of 1859 as under pre- 
vious laws, the ryot is bound to pay his rent. 
But thea, as security to the rot in -order 
that he may not be compelled to pay his rent 
over again, the zemindar is, bound. to grant 
him. dakhilas or receipts for that rent, and 
the dakhilas must also specify the year or 
years op. account of. which-rent is paid.. It 
is, quite -clear that; to entitle himself .to 
dakhilas; the. ryot must first have paid the 
rent. In this particular case he seems not 
to have-paréed with the receipts which the 
zemindar was boung to accept as rent.. I 
am quite dispose? to concur with my brother 
Norman that these payments do.not represent 
money paid as rent. They were payments 
for:the zemindar’s use-and benefit, aad.,the 
zemindar had agreed to treat them as cash 
payments. It may be that the pigintiff 
would have his remedy. in the Civil Court 
against the zemindar for breach of the cove- 
nant between them. But it is perfectly clear 
that in- this case the plaintiff has not brought 
himself within the provisions of Section 10 
Act X of 1859 by having paid rent to the 
zemindar except for the small sum of 84 
rupees. Therefore I agree to reducing the 
damages to the sum of 17 rupees, being twice 
that amount. 





The 13th September 1866. 
resent: 


The Hon’ble Œ. Loch and A. G. Macpherson, 
Judges. 


e 
Enhancement—Notice—Declaratory 


eo” decree, e 


Case No. 1302 of 1866. 


Special Appeal from a decision passed by 
the Principal Sudder Ameen of East 
Burdwan, dated the 21st December 1865, 

`- modifying a decision passed by the Sud- 
der Ameen of that Districts dated the 

` 28th November 1864, 
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- 


Romanath Dutt and others (Defendants) 


Appellants, 
versus e 
vd 
Joy Kishen Mookerjee (Plaintiff§ 
Respondent. Gs 


Baboo Boykuntnauth Paul and Moulvee 
Syud Murhumut Hossein for Appellants. 


Baboos Mohendro Lal Shome and Pearee 
wv Mohun Mookerjee for Respondent. 


Where a notice of enhancement is served during the 
pendency of a suit in which the only decree which can 
be passed is.one simply declaratory of the plaintiff’s 
right to recover rent at an eahanced rate, and fixing the 
tate to which the rent is:to be anhanced, the notice is in- 
operative and will not enable the Court to givaa decree 
in that suit for the paymént of a sum by way of rent 
from the year subsequent to the service of the notice, 


Ters suit has been pending since 1852. 
It isa suit for rent at an enhanced rate. 
Many years ago, the Sudder Court decided 
that the notice to enhance which was said to 
have been served before the suit was brought 
was insufficient, and that the suit could 
therefore proceed merely as a declaratory 
suit, and notas one for the actual recovery 
of rent at the rate at which the Court - 
should eventually fix the enhanced rents. 
After Act X of 1859 came into force, the 
plaintiff served the defendant with notice of 
enhancement in the form prescribed by Act’ 
X : and it is contended that this notice 
cured the defect in the proceedings so far as 
to entitle the plaintiff to recover in this suit 
rent at the enhanced rate ultimately fixed by 
the Court from the year after that in which 
the notice under Act X was served. 

We think that this notice is inoperative 
for the purposes of the present suit, being 
served during the pendency of the suit, and 
that the only decree which can be passed 
now is one simply declaratory of the plaint- 
iff’s right to recover rent at an enhanced 
rate, sud fixing the rate to which the rent is 
to be snhanced (see Joy Kishen Mookerjee 
versus Brojonath Dutt, 8 Sevestre, page 799). 
In this respect, therefore, the decree of the 
Lower Court is wrpng ; it must be altered so 
as to make it simply a declaratory decree 
fixing the rent at the rate raised by the 
Lower Court (156 rupees and 15 gundahs). 

In all other respects the decree of the 
‘Lower Court is-affirmed. ` d 


Eaeh party will pay his own costs of this 
appeal. 


Rulings. [VoL VI. ` 
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7 Presené: 
me Hon’ble J P. Norman and Gi GH 
d Judges. 


Soen) Envestigation—Taidnuvees— 
Section 73 Act X of 1859. 


al? 


Case No. 1081 of 1866 under Act X of 1859, 


Special "Appeal om a decision passed by: |. 
the -Judge of West Burdwan, dated the". 
Sisi ‘January 1866, “affirming ` o decision l 


passed by the Deputy , Collector of that 
District, ‘dated the 18th: September 1865. 


Doorga Diss Chatter} ee SS ER Appellant, 


E g VETSUS,, 


Gooroo Churn: Mistree, and others (Defend- 
ants) Respondents. ` 


d 


Baboo Poorno Chunder Shome for Appel 
2 dant, 


~ 


No one for Respondents, 


A Taidnuvees, or apprentice,’ who ‘does occasional 
work as acopyist, is not an Officer of Government who 


should be entrusted with the making of a local eaquiry 


and deine EES 73 Act-X of 1859. 


Tus i is asuit for a geet, The De- 
puty Colleétor ‘caused a local enquiry and 
report to be Gnade under Section 73 of Act X 
of 1859 by one Halodhur Gossamee, who is 
described as a Taidnuvees in. the office of 
the Collector, who does occasional work aS A 
Mohurir, 


We find that under Section .73 such ` en- 
quiry can only be made _by an ‘ Officer” 

subordinate to thé:Collector, “or by dome 
other Officer of Government with the con- 
sent of the authority. to whom such Officer is 
subordinate. - “ 

oo. “Taidnuvees, or „apprentice, aio does 
occhisional work as a copyist, is not an Officer. 
of Government, and therefore not a person to 
whom the Députy Collector had any power 
to refer the case under that Section. The 
enquiry having been held by a person 


whom: the: Depu- y Collectoy‘had no power.to: 


appoint under the Sevtionin question, the case 
must be remanded to the first Court for trial. 
We direct that a copy of this judgment 
be forwarded fo-:the Board of -Revenue in 
order: -that they may Ae informed of. the irre- 
gulatity’ conimitted-in employing: Person -of 
this description. i “Eat. 
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mnhancement--Dèéree under forinér 
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Wb A Ee y Së 
l o No. er of "1866.3 D 
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| Special Ar. a Heeiston: passed by 

Ze Principal Sudder Ameen of “Hooghly Y, 
dated the 11th Apr il. 1866,3 “modifying. a 
decision passed -.by, the. Moonsiff. -of 
Hurripal, dated the 1st: Au iist 1865. 


Modliggsoodun K oondoo and others ‘(some 


or 
* 
m 


= ` -of the ES Appéliaits, 


Gites Kishen Gossain (Plaintiff) and others 
(Defendants) Respondents. 


e 
“ Baboo Kishen Sueca Mookerjee for 
| Appellants, 


E 


` _ No one for Respondents, 


i E who was held tiabl&: by a decree E in 
1855, to pay an enhanced rent on the ground that he 
had not paid a uniform rate for 12 years before the 
Permanent Settlement, is not entifled, in consequence of 
‘the delay in the hearing of a portion of his claim, to ask 
for a modification of that decree on the ground of an 
alteration in the law made subsequently by Act X of 
1859 by which uniforne payment from the Settlement 
procents a on feom” ‘enhancement. i . 


PLAINTIFF; on the 28rd Maith A sued 
defendant for enhancement of rent’ after 
issue of noticas __ f 

Defendant answered, that no notice had 
been served upon him, that he had paid at an 
uniform rate from before the Settlement, and 
he pleaded also the’ Statute of Limitations, 

-inasmach as plaintiff had been in possession 
of. his - estate for 18 years before he brought 
the present suit. - . e 


Jaw not raitested by Act X of isss., ~ 


Sp 


82 Act X 
The Lower Appellate Court before whom 
the case went, found, on 8th June 1855, that, 
‘ina suit like the present between landlord 
and tennant, the Statute of Limitations would 
not apply ; that, as defendant had not held 
for-12 years before the Decennial Settlement 
at an uniform rate, he was liable to enhance- 


ment, and remanded the case for enquiry into 
the rate. 


The defendant then appealed specially, to 
the Sudder Court on the point of limitation, 
and the Court ruled, on the 26th March 1857, 
that that Statute would not apply. With 
reference to a point taken by defendant, viz. 
that the Lower Court had not adjudicated on 


. a, point taken up by him, that no notice had 


been issued upon him, the Court remarked 


that the whole case was before the Lower. 


Courts -and would be enquired into by 
them. i SE, : . 

After tke order passed in special appeal, 
thee first Court found that no notice had 
been issued, that the rates were of n certain 
nature, and ‘that plaintiff was liable to pay 
them from the date of the institution of the 
suit; the Lower Appellate Court affirmed the 
first Court’s judgment, 


Defendant now appeals specially, urging, 
first, that, as the Lower Courts have found 
that no notice was issued, he is only liable 
to the enhanced rate from any future year 
in which notice may be issued ; ant, second, 


` that although he has been determined in 


1855 liable to pay an enhanced rate, inas- 
much as he had not paid an uniform rate for 
12 yeors before the Settlement, still he is now 
entitled to the favorable terms of Act X 
of 1859 ; and as he has paid an uniform rent 


~ from the Settlement, he is not liable to be 


enhanced at afl. 


On the first pojnt, we think the judgment 
cannot stand, as no notice was issued. This 
judgment, passed in defendant’s presence, 
will- stand in the place ofa notice, and he 
will be liable to the enhanced rate from the 
beginning of the year following that in which 
the decree fixing the rates was passed. On 
the second pint, we think the contention of 
the special appellant will not hold water. 
‘The decree adverse to him was passed in ac- 
cordance with thelaw in force in 1855. Heis 
not entitled, therefore, in consequence of de- 
lay in the hearing of a portion of his claim, 
now to ask for a modification of that decree 


on the ground of an alteration in the law). 


made subsequently to the date of the passing 
of the decree adverse to him’ We. reject 
the application. 


i) 
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The 20th September 1866. 


Present: 
The Hty’ble F. B. Kemp and W. Markby, 
Judges. wëlt 


Suit against Agent and Surety (not 
on ground common to both). 


Case No 1733 of 1866 under Act X of 1859. 


Special Appeal from a decision passed by 
the Judge of Rajshahye, dated the 21st 
February 1866, reversing a decision 
passed by the Deputy Collector of that 
District, dated the 21st September 1865. 


Ram Mohinee Debia (Plaintiff) Appellant, 
versus 


Jabed Sircar and another (Defendants) - 
Respondents. 


Baris Mohendro Lal Shome and Debendro 
Narain Bose for Appellant. 


Baboo Romesh Chunder Mitter for 
' Respondents. 


In a suit for collection papers and monies against a 
gomastah and his surety, a decree was given against 
the gomastah and the surety was absolved from liability. 
Plaintiff appealed to make the surety liable, and the 
Judge on appeal dismissed the claim against both 
defendants. , 

Hexp that, as the decision of the first Court did not 
proceed on a ground common to the two defendants, 
the Judge was wrong in reversing it as against the 
gomastah. i 


Tars wasa suit against a gomastah for 
collection papers and monies said to have 
been appropriated by him, as also against 
the surety qf the said gomastah, with a 
view of fixing his liability. ' 


D 
+ 


The Depot Collector absolved the surety . 


from liability, on the ground that it was not 
proved that he was surety. He decreed the 
suit against the gomastah for the delivery 
of the collection papers. 

The gomastah defendant did not appeal 
against the decision which was adverse to 
him. The plaintiff appealed with a view of 
making the surety liable. The surety was 


made respondent,sand must have appeared 


and defended the dppeal in the Appellate 
Court, for we find the Judge distinctly re- 
cords that he did so. 

The Judge went into the whole case, and 


dismissed the whole claim of the plaintiff, ` 


including even that against the gomasiah 
who had not appealed. 
è 


D 
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`, In special appeal, it.is contended— ~ 
: 1st— That the gomastah defendant not 
> having appealed, the Judge was wrong in 
- dismissing the plaintifs suit as against the 












| Baboos:Unnoda ;PRershad . Banerjee and 
Bhugobuttee. Churn Ghose for Respondent., 

A Jùdeè is not bound ‘tosdecide- the genuineness of 
the receipts. if`he is satisfied that the rent at which the 
land is held has been’ changed=.within 20 years. The 
amount of rent paid- is Got “conclusive evidence of the 


amount of rentat which land is held, bot may be rebut- 
ted by showing. that the actual rent is greater or less. 


THERE is no grouñä for this appeal. `. The . 
Judge was, not boiind to. decide the question 
of the gennineness., of :the’“dakhilas - if.-he 


r 


gomastah. . 

2ed.—That the Judge ought to have found 
whether the surety defendant was surety or 
not, SC 

It is clear that Section 337° cannot apply 
to this case at all, for the decision of the 
first Court did not proceed on a ground 
common to the Leo defendants before it. “was'satisfiedthaé the.rent at which the land 
The Judge, therefore, was clearly wrong-in. pas held tiad.-been changed within.20 years. 

- , reversing.the decision of the Court of first; The amount af ‘rent: paid; though very 
Instanze in favor of the gomastah defend- | strong eviderice %of tho amount of rent at 
ant.who had not appealed. . That* portion of | which land..is held, isv got conclusive; ` and 
the.decision of the Judge must therefore be may. berebutted,by shewing-that the actual ` 


If 


modified; and the decision of the first Court’) 


i 0 rent Ap greater or less. ory Ges, 8 
e ` agninst the gomastah restored. ate . The Lower Court was therefore right: in 
“e - _ On the second point, we find ‘that the | remanding the case for enquiry . as‘ to. what 


Judge, after going into the whole case, found | rent was fair and equitable. The: quantity 
follows, therefore, that the surety was not! will also. at the same time be enquired. into. 
liable. . The surety took two pleas—/irst,-.a This appéal is dismissed with costs. > ~ ~ 







-denial of being surety; second, non-liability|- =° 
of his principal. . The latter having, ‘in the at 
‘presence Of.the surety, -been found-in hist ` 
favor, we-cannot interfere in special appeal. 
Subject, therefore, to the above modification 
of the Judge's decision, the special, appeal is | gihe Hon'ble C. B, Trevor and G. Campbell 
dismissed with'costs and interest. ` WEE Judges, EECH 
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The Zilst September 1866.  —. 


Present: 


Ki 


SS a 
D ayy 
e 
p 


S witnesses (Examination of, 
Case No. 1633 of 1866 under Act“X of 1859. 


“The 20th September 1866. 


Special Appeal from a:décision passed by 
the Judge of Rajshahye, dated the 19th 
May 1866, reversing a decision passed 
by the Deputy Collector of that District, . 
dated the 16th November 1865. ` 


= Messrs. R. Watson & Co. (Plaintiffs) . 
SC? ' Appellants, 


Present: -`> 
t The Hon'ble F. B. Keinp and W.: Markby, 
| ` © Judges. ee E IE 


K A 
Ai ve 


WI 2 ao i e 
Rent—Recelpts--Evidence. 


HN H cn 


` Case No. 1598 of 1866 under Act X of 1859}. 
ar ae AE versus i 
Special Appeal from a decision passed by Zeg AR 
the Judge of Rungpore, dated~the 2nd Nukee Mundal (Deféndant) Respondent! 
April 1866, reversing.a decision passed | 
by the Deputy Collector of that District, 
dated the 30th December 1865. aa 


K 5 Zz, ; ° x Kafe , 
Messrs. R. T. Allan ana J. S™ Roch fort.for 
Appellants. = Ss 
ei . Anund Moyee Dossia (Defendant) Appellant, Baloo pence An Roy j ise dan A 
: a s dk "ie A Court ought not to rejéct any witnesses in attend- 
Í i SE ance whom Che parties wish to call, 
zr T. | APPELLANT’s ground is that the first 
Ranes Shurno Moyee (Plaintiff) Respondent, | Court, being satisfied by hêaring some of fhis 
ee ee ee Witnesses, stopped his case, saying “ I -have 
Mri A. £.-Twidale and ` Baboo “Bhowunee | not thought it necessary. to take any more 
Churn Dutt for Appellants: . — evidenc,” and- that the Lower Appellate 
l SCH. $ ia 7 SE 
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~. this ground, "but the Judge rejected ‘the 


EN Act E: 


AN 
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Court, not belag satisfied by ‘thé avidence on 


thg, record, should not? have decided” “against 
. him without hearing, him out. The appel- 
lant applied to the J judge for @ review on 


application, saying that it seldom happens 
. that ome witnesses « ‘are, not sent away: 
unexamined, and that, auch: a. -pretext would 


ré-opét-almost every. deg “We cannot agree u 


with. ‘the: Judge., . it: ër | “Well: be that it. 
often’ happens tliat many witnesses named dé 
‘notappear, or, appearing, "we not examined 
by: the: parties’ who named them ; “but, we hope: 
it i is not. ‘common, and it déer tainly” ig: nët 
Proper, for. thre Court to reject any witiesses 
in: "attendance: ‘whorl the parties wish . to 
-call.’, In this case’ ‘it is to be gathered that 
the, witnesses: ‘were actually in attendance, 
and ‘the Deputy Collector distinctly: ‘takés:on | 
e himself the responsibility of not ‘examining 
them. That being ao, ‘appellant , is entitled 
to be heard out before a decision is passed 
against him ; and we remand the case 
to the Judge, with the direction ‘that he 
will hear the ‘rest of the evidence ane 
then decide, dë — 





The 22nd September 1866. 


Present: 


` The Hon’ble Sit Barnes Peacock, Kt, Chief 
Justice, and the Hon’ble W. Markby,. 
Judge. D 


Limitation (Section 92- Act X of 
EES 


Petition: agains an andes of the Deputy 
a Collector db Howrah, 


Heeraloll ‘Seal and others, Petitioners, 


eversus’ ` 


~ 

Tote rs E 
e F = ati r 
ke 


Poran Matteal: and others, Opposite. Party. 
Baboo Asootésh Dhur for Petitioners. 
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No one for Opposite Party. 


The meaning of Section 92 Act x of 1859 is that no 
„execution shall issue upon a decree, unless ‘a proper 
application fer execution be made withia three years 


from the date of decree. , e 


We think that, giving a reasonable con- 


upon a decree, unless a proper application for 
execution be made within - three years, from 
the date af decree. 
Section is that- thé warrant of execution 
must be signed within three years, a party - 


‘might be deprived.of the fruits of his Judg- ` 


ment in @ case in which he has to execute it 
against heirs. or representatives of the_ 


j udgment-debtor, though he may have acted . 


withthe greatest diligence. So, if he makes _ 
his “application within three years, he may ` 
iosa the benefit of. ‘his ‘judgment by the 
délay of the Judge in: hearing the ` applica: 
tion and deciding’ the point. 

No one. could know with any certainty 
what is the latest period: for‘making. his ap- 
plication; as he cannot calculate how long 
any particular Judge will be in deciding 
upon it. Ove Judge might take up the 
application immediately, whilst another from 
press of business or otherwise might fail to 


-| give his decision within three years of the 


date of the J judgment, when it would be too 
late to, issue the warrant of execution. 
: The Deputy. Collector’ has declined to 


‘issue the warrant without entering into 
‘the merits, on the ground that be has no’ 


jurisdiction to issue a warrant after thre 
years from the date of the judgment, notwith- 
standing the application was made to the ` 
Collector, and the tullubana lodged ` within 
‘the: period of threg years. We think-that he 
had jurisdiction, and he must be directed to 
hear and determine the case upon its merits. 


. Leta copy. of this judgment be sent to the 
Deputy, Gollector; ‘together m Hig order 


drawn upon _ it. S e E ete, 2 
é 7 : : 


[ Vol. yi- H 


struction to Section 92 Act X-of 1859, the _ 
meaning is that.no execution shall issue ` 


If the meaning: of the? 


a 
Ri 


wei 


1866,] Act. E 


" e 


THE WEEKLY REPORTER, 


H 


Sch , 85 





, The 25th September,1866. 
. Present: * 
"The Hon’ble J. P: Norman and G. Campbell, 
. Judges. — ve g 
" Bnhancement—Alluvial Land. x 
Case, No.:1520 of 1866. under Act X of 1859. 
Special Appeal from a decision passed by ` 


the Judge of Backergunge, dated the 13th- 


March 1866, reversing a decision passed 
by the Deputy Collector of that District, 
dated the 11th November 1865. o 
_ Baboo Gopal Lal Thakoor ree a 
ae _ Appellant, i 


e 8 r? a - 
versus ` KÉ? p: v E 


Kuniur Ali (Defendant) Respondent. 


Mr. R.T. Allan and Baboo Oriookool 
i Chunder Mookerjee for’ Appellant, 


. Baboos Unnoda Pershad Banerj jee and 
~ Kreenath: Doss for Respondent. : or 
In a suit for enhancement in respect of an accretion, 


the plaintiff is not bound to show any established 
tnlookdaree rates ; but, if entitled to enhance, ought: to 


“obtain a decree for enhancement at a rate proportionate, 


to that paid for the parent tenure, 

“In the ease of accretions to recently created - tenures, 
the question for enhancement will cn ‘depend op. 
the engagements of the’parties. ` 

~Campbell, J. —Tuis is`a suit Ges a landlord. 
against the holder of a kaimee tenure, that is, 
a holder at a fixed ‘rate’ of ‘a tenure: ‘described 
as a, mouzah or village, (he quantity- of the ` 
land not being specified. 

The plaintiff claims enhancement on the 


ground that-a certain quantity of land had 


accreted from the river. 

The Judge dismissed the suit “on the 
ground that the plaintiff had failed to Le 
any established talookdaree rien, ` 

We think that (is ground of, dixntéaal 
is quite insufficient... If the plaintiff, ‘is en- 
titled to enhance,: he ought’ at ‘any rate 


to obtain a decree for. enhancament at arate| . 


proportionate to that which he ‘pays for Uer 
parent tenure. 

But’ the first question which, arises in this 
cse is whether (be. defendant is liable to 
any enhancement. It appears; that the 
tenure is not an ancient tenure, but one re- 
cently created under an express ‘arrange- 
ment, viz..a pottah dated in .1257 (1848) 
and the talook, thereforg; ‘is not’ protected 
from. ‘enhancement by Section-15 of Act X. 
of 1859. The question would then be, 
whether under urdinary law, especially with 


-reference to Regulation XE. of 1825, the 


tenure is of. that description that, _by virtue: 
of the engagéments of the tenant,’ or by’ 
established usage, it is liable - to: enhance- 


_ meat in „caso, al accretion....In Oe: case of 


80 recently : created À tenure, the question 
will mainly ‘depend’ on the engagements of 
the parties. — 

But we. find that- the: plaintiff. has failed 
to put in either the Original engagement or 
any other evidence to show that the tenant 
is liable. ‘he issue not having ‘been pro- 
perly tried, we thinksit necessary to remand 
the case, the plaintiff. ‘paying the costs of 
the -regular ` and. Special. “appeals, ‘that an 


1 opportunity ` ‘may be” givén to plaintiff. to 


putting - -inv;the original. engagement, ` and 
proving , that “under ‘‘that- engagement | the 
defendant: is liable to. enhaticement’ on “ate 
count. of the-incrément: of" the land, If:from. 
the engagemént it appears: that - thie’ ‘defénd- 


ant? Je. liable to énhancement, we are dispos- 


aa TE ex 


at arate in proportion to “that: paid “for. ‘the 
parent tenure, unless tlfe; nangagement con- 
tains any provisión to the contraty, " 


Erom the lease which has been“ refer red 
td, . Po, which i is “not. proved, it- ‘appéars that 


„tho ‘tenant: was’ ‘obliged to pay œ certain rent 
for ‘the-talook ‘demised whether it was “wet a 


or dry, or washed’: “away by the river or 
not ;’? and it appears. to us that; if that docu- 
ment ig a genuirie’-lease,’ ‘the: natural con- 
struction to be put’ upon it would be that the 
party who was to bear the losses should also 
receive the pr ofits, so that it does not seem 
that muh’ good is likely to result to appel- 
laué- from the remand. 





The 4th Deceniber 1866. 
Present: 


The Hon'ble H. V. Bayley and Shumbhoo- 
nath Pundit, Judges. 


| Right of suit—Sale in execution 
under Act X of 1859. 


Case Np. 1656 of 1866.- 


Special Appeal. from a decision passed by 
the Phincipal.Sudder Amea of:the 24: 
Pergunnahs,.dated the 29th March 1866, 
affirming a decision passed by the Sudder 
Ameen of that. ~District,' dated - the 29th 
August 1865. © ` 2 

‘Ram Coomar Holdar and others (Plaintiffs) 

e Appellants, 


- versus " 


Brojo Coomar Chowdhry (Defend) 
Respondent. 


+ 
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: Baboo Bama Churn Banerjee for Appellants, | 


Gm Baboo Chunide’ “Madhub. Ghost ‘for 
- Respondent. E ee e 


The ‘incident of a deposit gives ‘a tenant’ no right to 
institute a Civil action; to set aside a sale made in exe- 
cution of a ' decree under ‘Act X of 1859., 


Shusibhoonath Pundit, J, Se landlord 
ordinarily’ could not sue’ any other pereon 
than, the tenant registered in his serishtah ; 
‘aud: “onthe: death of, ‘the tenaut so ‘recorded, 


the: landlord ‘caused’ the name: of the gon of 
the. deceased to be. entered , in his books. ae) 
The ‘landlord’ then sued. this son’: 


successor. ; 
ot: his. .decéased.. tenant,’ who is.one of the 
plaintiffs i in the present case, and.one ‘of the 


" othér. two, plaintiffs: appeared: jin that case 


4 
D e 


é 


claiming“ to have pm interest in“the jote.-: 


The defencé of both the tenants was that 


the. landlord could not sue for the: rents 


“demanded; but. that he should pay himself 


from some mone% iif deposit in the Collector- 
ate. This plea‘ was rejected, and a decree 


givn to.:the landlord, who, in execution, of 


‘this ‘decree,-sold the tenure. D 

“The three plaintiffs’ now: sue to aot, aside 
the sale on the ground of its- illegality, owing 
to the previous alleged. ‘deposit. 

The landlord is not charged with fraud in 
suing only the sàn: of bie deceased tenant, 
and the fact of the other two plaiutiffs, being 
aware of the suit of the landlord, and having 


no defence separate from the third plaintiff 
sued by the. landlord, is not denied. The 


incident of ‘a deposit would not give to . the 
tenauts sued any ground to institute a ‘civil 
action to set aside a sale made in execution 
of a decree under Act X of 1859; and, as 
the other two ténatts are not in a better 
situation than the third plaintiff properly 
sued by the landlord, the Lower Appellate 
Court was right in dismissing this suit. 

We accordingly reject tlie special appeal 
with costs. , 


Rie 


Tlie 4th -December 1866. 
Present: SC 


The Hon'ble &. ep. Trevor. and W. 9. Seton- 


Karr, Judges. 


p 


Non- attondanco of party as wit- 
ness—Section 170 Act VIII of 1859. 


Case No. 1682 of 1866 under Act X of 1859. 


Special Appeal from a decision passed by 


the Additional Judge of Hooghly, dated. 
the 23rd April-1866, reversing a decision 
passed by the Deputy Collector of Jehan- 
ebad, dated the 15th August 1865, 


E 


Raj Chunder Ghose (Plaintiff) Appellant, 
"T persus ` 


Koylash Chunder Banerjee. NEE 
d Respondent. 


Baboo Tarucknath Sein for Appelinit. 


Bahoos Woomesh Chunder Banerjee’ and 


_ Nubo Kishen, Mookerjee for Respondent. 


This not imperative on but discretionary with the 


Gourt, under Section “170 “Act VIII -of 1859, to give a 


decree against the nonrattending party. 


Trevor, J.—PLAINTIFF sued defendant, 


“bafter an issue of notice under Section - -73 of 


Act X of 1889, for an enhanced rent, ‘on the: 


ground that the present rent was below athe . 
rate for such lands in the vicinity. 


The defendant pleaded that he- hadim- 
proved the land: by his own labor- and ex- 
pense, and that: ‘consequently be was not li- 


able to any incregse of rent. 


‘The - first‘ Court, without procuring: the 


attendance of the defendant as désired by the. 


plaintiff ma petition presented to it, gave 


WI ol. VI: 


e 8 


plaintiff a modified decree, finding that the. . 


defendant had, to a certain extent, improved ` 


the land. ‘The Lower Appellate Court found. 


'| that the increased productive power was 
entirely owing to thé labor and expenditure 
of the defendant, and therefore dismissed the : 


plaintiff’s suit. 

Plaintiff now appeals, specially: urging 
that the Lower Appellate Court has taken no 
notice of his plea that defendant’s vendor, 
and not defendant, improved the Jand; and 


that, as defendant is not a tenant with a right ` 


of occupancy, he cannot successfully raise 
the plea adopted by him ; and 2ndly that, 
even.if he could, he ought to have been exam- 
ined on the subject as requested ‘by him; 
but, not having attended after summons, the 
suit should have been decreed against him 
under Seétion"170 Act VIIL-of 1859. 

‘On the second point of special appeal, we 
See that it. is not imperative on the 
Court to give a decree against the non-at- 
tending -party ; such a course of procedure 
is simply.discretionary, We see no ground, 
therefore. for ingerfering on this score. 

As to the first point urged by special ap- 
pellant, we do not Gnd that the question of 
defendant’s status was raised regularly by the 
plaintiff. He: merely, urged that the improve- 
ments were.made' by defendant’s vendor, with 


a view of showing that .defendant could not 


benefit by. them, and not of showing that he 
wus a mere ryot without, a right of occupan- 
cy: "Be that as it may, the Court below lias 
clearly: found: that the improvements were 
made . by.: the rdefendant, and “not by his 
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vendor. 
ther rightly or wrongly, to g6 to issue on 
this point, ‘the Court sees no ground for 
interfering, but dismisses the specia] appeal 
with ahaa 


The 4th December 1866. 
Present :. 
The Hon’ble H. V, Bayley and Shumbhoo- 
nath Pundit, Judges. 


‘Plea of makheraj — 


re 


Onus probandi— Limitation. 


Case No. 1731 of 1866 under. Act X of 1859. 


Special Appeal from a decision passed by 
the Additional Judge of Hooghly, dated 
the 8th May 1866, reversing a decision 
. passed by the Deput y Collector of that 
District, dated the 19th August 1865. 

Ram Coomar Ghossal (Defendant) SC 
e" E lant, SC 


` WETSUS - 


Debeo Pershad: Chatterjee (Plaintif) Re- 
‘Spondent. 


Baboos Khetturnath Bose’ ‘aad Tarucknath 
Sein for Appellant.- 


Baboo Onookool Chunder Mookerjee for, 


Respondent. 


In a suit for enhancement where the defence is that 
part of the land is'mdl, the plaintiff should prove that. he 
has collected rents from such part as mål land, before he 
can call upon the defendant to prove his lakHeraj title ; 
and even then the plaintiff must sue subject to: the Law 
of Limitation. ` 

Bayley, J.—PiAintivF sued for énhance- 
ment of rent on 19 beegahs 1 cottah 7 
chittacks of mal land, for which he alleged 
that he received Rs, 20- 12-10 hitherto. ` 


Plaintiff issued.a notice under Aét X of 


1859, stating the grounds:on which he made |. 


the demand, viz., that defendant paid at rates 
below those paid by.others in the neigh- 
bourhood for lands of a similar quality, and 
that the productive powers of the land were 
increased. 

Defendant stated that he paid Rs. 20- 12-10, 
for 5 beegahs 15 cotthhs of mål land, 


and that 11 ‘beegahs 16 cottahs -which plaintiff 
claimed to enhance were parle purchased, anid - 
partly ancestral lakheraj*; and that for- thej 


mâl. lands the rents paid, were those paid for 
similar lands in the neighbourhood ; and.that 
consequently plaintiff's. suit for’ enhanéemént 
should be dismissed. .. pi 

"be Bet Court found that, of the shave Jl 


beegahs 16 “cottahs,. 5 beegihs "Dë cottahs | 


As the SE weree content, whe- 





were not lakheraj, but that 6 beagele 16° 
cottahs:were-so "Ar 

- On appeal‘the Lower ‘Appellate Court held 

that the 5 beegahs 15 cottahs of land which 


defendant admitted Lo be: mal, was liable to 


enhancement ; that the 5 beegahs 10 cottahs 
of alleged purchased lakheraj were not 
proved either to have been purchased, nor 


| was the identity of the lind. -In respect to 
~| the 6 beegahs 6 cottahs’ of alleged ancestral 


lakheraj, the Lower Appéllate Court held that 


vit Was ` “not „proved > to` have beein: Sioh 
; -| likheraj. * 


Ee 


The Léwer ‘A ppéllate! Court: then EE 
the right to enhance, leaving the amount and 
fates to be ascértained by the Court below. 

“There. i is. & Special -appeal - ‘by’ defendant, 
“urging — > 

‘I -That plaintiff should , proye” that he 
had collected ml rents over the ‘lands‘as:laid 
down in the casein page £15.-of the Full 
Bench Special Reports, June 1st? 1863. 

I},~-That the Lower A ppellate Court gives 
no sroynds: ‘for enhancement. 

‘* We' consider the a first plea is ail ‘atoord- 


; ‘ing to tlie precedents: of* this Court. Plaint- 


“iff should, we thisk;’ “prove that he collected 
‘rents from this landi ‘as mål before be can 
call upon defendant-'to’ prove his lakheraj 
title, and plaintiff even then must sue sub- 
ject'to'the Law of Limitation. 

In this view we decree this special sppeal, 
and renfand the case for re-trial with re- 
ference to the above remarks. 


: = The 4th December 1866. 


i Present : 


The Hon’ble H. V. Bayley and Shumbhoo- 
nath Pundit, Judges. 


Enhancement—Declaratory ‘decree 
passed before Act X of 1859. 


Case No. 1704 of 1866 under Act. X of 1859. 


Special Appeal ftom a decision gassed by 
the Judge of Daeca, dated the 20th April 
- 1866,* reversing a decision passed by 
the Deputy y Collector of that District, 
dated the 15th January 1866.' ~=. 


Mir, A. B. B. Mackintosh (Plaintiff) 


i 


Appellant, 
versus 
Adur Monee Dossee and others (Defendants) 
KH Respondents. 
Mr. rege gn? Baboo Nil Monee Sein for 
olen 


H 
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‘“Baboos Romesh Chundeér Mitter. and- Tulet 
Chunder Sèin for Respondents. S 3 


A suit under Act X of 1859 will not lie for arrears of” 
rent at enhanced rates,in conformity with ah’ unexecutéd 
decree declaring the agi right to enhance passed 
before that Act, 

Shumbhoonath Pandit, J. “Tap special 
appellant says that he had, some years ago, 
obtained a decree enhancing the rents of the 
teiiure beld-by the defendant respondent, and 
so, his present. suit ‘should not-be considered 
asa case for arrears at enhanced rate -under 
the notice which he served under Section’ 17, 
of Act*X of 1859. ‘He further contends that 
his case is for obtaining a Kkubooleut. ` 

We find that-it‘is. ‘admitted that the plaint- 
iff.did nòt execute ‘the decree ‘for enhanceé- 
ment, and for’ several years collected rents’ 
paid by. the: tenant before the decree: was‘ 
‘ passed... Iti de leg clear that the plaintiff 
brought, this. action ander Section 17 of Act 
X of 1859,eand he cannot’be allowed to re- 
cover under that decree and against the pro- 
visions: of this law. In other words: plaint- 
iff cannot be allowed to executė the “former - 
decree: through a suit under Act X of 1859.. 

The decision reported i in pages 10-atd 11, 


of Act X Rulings in Volume V of the |. 


Weekly Reporter, loth ‘January 1866, sup- 
por ts this view of the case. 
We accordingly see no reason to interfere, 
and reject the special appeal with, costs. . 
` e 


bag , Ji 


The 5th December 1866. 
Py esent: 


The Hon'ble C. B. Trevor na W. S. 
SES Behan: Karr, Judges. 


‘ease (by Lessee from Government.) 


cae Nos. 1692. and 1693 of 1866 inir 
d Act X of 1859. 1 


Special Appeals froma decision passed by 
the Officiating .Judgé of Chittagong, 

. dated the 5th April 1866, reversing a 
decision passed by the Deputy Collector 

l of, that District, dated the \7th July 1865, 


` Bomeezoonissa Saheba and another 
(Defeudants) Appellanis, 


VETSUS 
Mr. N. Joachim (Plaintiff) Respondent. oe 


Baboo Greeja Sunkur Mojoomdát .: 
for EE 
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Kä 


[Vol. VI. 


+ 


Rulin gs. 


Mr. R. E Rwidaieand Baboo Sreenath 
Banerjee for Respondent, © + 





-A pottal: granted by a kau Aout Government, whose 
fence fell if,by his own default, cannot enure beyond the 
temporary interest of the grantor, è 


Boru these cases turn on the same point, 
and they. are disposed of together in one: 
The plaintif sued certain ryots 
for Eubooleuts at an enhanced rate, and the 
Deputy Collector‘dismissed the suits on the 
ground that the plaintiff was bound by a 
pottah granted by his predecessor, the Jate 
less¢e from Government, and also that the- 
terms of the pottah, granted to the plaintiff- 
himself by Government, prevented him from 
realizing any thing beyond the rent taken 
by the late lessee., 

The late lessee, it appears, ‘defaulted after 
16:out of 20 years of his lease had expired, e 
and the plaintiff took the remainder of the 
lease under a fresh agreement from Govern- 


ment. 
The Judge reversed the decisions - of: the -5 


'|: Deputy Collector, holding that the plaintiff 


was not bound by any pottah which his 
predecessor had granted, and he farther 
held that, asthe” defendants had only occu- 
pancy rights, they must execute kubooleuts 
at the raté demanded by the plaintiff. - 

We think that the Deputy Collector is 
wrong, and that the Judge. is right in his 
The pottah granted "Pe: the late 
lessee, whose lease fell in by his own default, 
cannot enúre beyond the temporary interest 
of the grantor ; and on reference to the plaint- 
iff’s own pottah, by which it was urged that 
he was bound not to enhance the rents of 
the mehal, we find that the terms of that ` 
document are much too vague and general to 
bind the plajntiff in the manner contended 
-for, The plaintiff, in general terms, thereby 
ngrees to collet rents according to the set- 
tlement papers, and he is declared entitled, 
amongst other things, to the rents of all 
lands newly cultivated’ ‘or not included in the 
settlement. But he is nowhere precluded: 
from exercising his legal rights as a farmer, 
or from enhancing the rents of ryots where 
the law entitles hinf to do so, unless express- 
ty, ‘bound by the terms of the jumabundee ;. 


4-and. this holdings is not shown to be within 


the settlement or jufnabundee. 

On this point, then, we see nothing to find 
fault within the Judge’s decision. 
.”A second point urged on us is that the. l 
value of.the land was increased by the pains: 
and expenditure of the defendants. But no 
evidence was adduced on this ‘head, nor is 


A 


Sa 
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there anything t6 show that the rates are 
higher than they ought to be. 

So far, then, we should affirm the deci- 
sion of ‘the Judge. But it is urged**that no 
enquiry has been made as to the quantity of 
Jand actually in the possession of the defend- 
ants, who distinetly urged that the plaintiff 
claimed rent for more thau was really held, 
and it is also pressed on us, as the last poiut 
in the case, that the defendants h ave parted 
With their lands by conveyance toa SE 
party. 

We think both these points deserve spme 
enquiry. If the ryots had a right to trans- 
fer their tenures without the consent of the 
zemindar or farmer, or if they had given 
him notice of the transfer under legal forms, 
there might possibly be an end of the plaint- 
iff’s case. But it is obvious that this last 
plea of the defendants involves the very 
point of the right of the tenants to make any 
such transfer, or of the forms under which 
land can be abandoned. 

As regards ‘the last poinf but one, viz. 
the quantity of land actually held by the 
defendants, there should be an enquiry into 
this also. On this the defendants must ad- 
duce evidence, or a local enquiry, if necessa- 
ry, can be directed. We, therefore, while 
affirming the position taken by the Judge as 
regards the powers of the new lessee, und as 
regnrds his not being bound by his engage- 
ment with the Government, remand the two 
cases for a further decision by the Judge, 
with regard to the last two points, viz., the 
quantity of the laud in occupation of the 
defendants, and the alleged transfer of the 
tenure. The Judge will “decide these points 
with reference to our remarks above. 
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The 6th December 1866. 


Present: 
(| 


The Hon’ble F. B. Kemp and W. GEN 
Judges. 
Indigo Factory (Assignment of)— 
$ Rent. « 


Case No. 1790 of 1866 under Act X of 
1859, 


Special Appeal from a decision passed by 


the Judge of Patna, dated the 19ih April 
1866, affirming a decision passed by the 
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l Deputy Collector of that District, dated 
the 22nd December 1865. 





Mussamut Phool Koonwar and others 
(Plaintiffs) Appellants, 


~- VETSUS 


Mr. W. Chardon and others ER 
Respondents. 


Baboo Kalee Kishen Sein for Appellants. 


Baboo Umurnath Bose for Respondents. 


In the absence of avy covenant by the assience of 
the lease of an indigo factory to-take the liability for 
previous rents ‘on himself, he is only liable for rent 
which accrued after the date of his assignment, 


Markby, -7.—In this case the piaintiff has 
sued the defendant as the manager of two 
persons, Prestwich and Solano, @who were 


‘successive lessees of an indigo factory, the 


property of the plaintiff. The claim is for 
the ret of the factory which accrued for 
the three years prior to the assignment by 
Prestwich to Solano.. The Court below has 
found, as is obviously the case, that the 
defendant is no longer manager of Prestwich, 
and he, therefore, is net before the Court at 
all, As regards Solano, the Lower Appellate 
Court has held that, in the absence of any 
covenant aby Solano to take the liability for 
previous rents on himself, he is only liable 
for rent which accrued after the date of his 
assignment. This is in entire accordance 
with the Full Bench Decision of ‘the 8th 
April 1864 (see Sutherland’s Full Bench 
Rulings, p. 167), and this appeal must be 
dismissed with costs and interest. 





The Gth December 1866. 
Present: 


The Hon’ble H. Vë Bayley and Shumboo- 
nath Pundit, ge ek 


Enhancement—Presumption of uni- 
form payment from PermanentSet~ 
tlement. 


Case No. 2211 of 1865 under Act X of 
1859, 


«Special Appeal from a Ge passed by 
Mr. J. D.. Gordon, Officiating Judge of 
Purneah, ‘dated the 20th April 1865, 
affirming a decision passed by the Deputy 
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Collector of that District, dated the 30th 
December 1864. ` 


Prem Sahoo and others (Defendants) 
l Appellants, 





VETSUS 


Shaikh Nyamut Ali and others (Plaintiffs) 
Respondents, 


Baboo Khettur Mohun Mookerjee for 
Appellants. 


Baboo Chunder Madhub Ghose for 
` Respondents. 


Ina suit for euhancemant, before giving the defend- 
ant the benefit of the pæsumption in Section 4 Act X 


of 1859, it must be Bhecifically and expressly determin- 


ed that he bis established payment ai uniform rates 
for 20 years. i 


Bayley, J.—In this case plaintiff sued to 
enhance, 

Defendant in effect, though not in precise 
words, relied on the presumption in Section 
4 Act X of 1859. 

The first Court disbelieved the evidence 
adduced by defendant to shew uniform pay- 
ment and for a sufficient time to entitle him 
to the protection of that presumption, and 
also found that plaintiff's RE A proved 
that the present jumma was created after 
the Permanent Settlement. 

On appeal the Lower Appellate Court has 
specifically corfirmed the decision of the 
first Court as to area and rates, and generally 
upholds the decision, but does not expressly 
state whether it.cousiders the presumption 
contended for by defendant to have been 
established or ngt, or whether the plaintiffs 
have, as the first Court states, rebutted the 
presumption of Section 4, by proving the 
jumma to have been one of a date subsequent 
to the Permanent Settlemeng. 

The Lower Appellate Court having decreed 
plaintifi’s cuse, defendant specially appeals 
urging— ? 

1.—That the Lower Appellate Court should 
have specifically and expressly determined 
whether defendant had or had not established 
payment at uniform rates for 20 years, so as 
` to give him the benefit of the presumption 
in Section 4 Act X of 1859. 


Ij.—That the ‘dakhilahs aud other proofs | ` 
of defendant to make-out that presumption’ 


were not considered. 
IYI.—That the objections of defendant to 
the “Ameei’s report were not decided on, . 
D kd D 
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IV.—That the julkur was not specified in» 
the demand for enhancement on the ground * 
mentioned in the plaint. . 

We think that the Lower Appellate Court 
did really consider all the evidence as*to area 
and rates includiog the Ameen’s report, and 
came to its conclusion on those points upon 
that evidence. But after hearing Counsel on 
both sides, and on’ reference to the record, 
we think that the special appellant’s first 
and second pleas as above taken are valid, and 
ou the fourth plea we-think that the liability 
of the julkur to enhancement on the ground 
taken as to the rest of the tenure, d e. excéss 
area, should be specifically adjudicated. 

We therefore remand the case to be re-tried 
with reference to these remarks. 





The 8th December 1866, 
Present: 


The Hon’ble C. B. Trevor and W, S. Seton- 
Kar, Judges. - 


Ejectment—Jurisdiction. 
Case No. 1744 of 1866. 


Special Appeal from a decision passed by 
the Principal Sudder Ameen of Dacca, 
dated the 5th April 1866, affirming a 
decision passed by the Moonsiff of that 
District, dated the 29th December 1864. 


Mr. J. P. Wise (one of the Defendants) 
Appellant, 


VETSUS 


Hurra Chunder Shaha (Plaintiff) 
Respondent. 


Mr. J. S. Rochfort and Baboo Bungshee 
Dhar Sein for Appellant, 


Baboo Ramesh Chunder Mitier for 
Respondent. 

To bring a case of ejectment within the jurisdiction 
of the Collector's Court, there must be some direct act 
on the part of the person entitled to receive the rent, 
either by ejecting the tenant personally or by “his 
servants, or by joining with those who actually do so, 

Seton-Karr, J——Twe defendant in this ` 
case, who is the*ijaradar from, and in 
the place of, the zemindar, appeals specially 
to us, mainly gon the ground that the 
plaintiff's case discloses no ground of action 
in the Civil Court; and that the suit should 
have been brought in the Revenue Courts. 
` It is true that the plaintiff's case, as stated 
in the plaint, is that he purchased the meer- 


asi right in Assin 1265, and that the vendor 
of the tenure, after causing the ryots to 
deliver their kubooleuts to the purchaser, 


~ 
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him, thë purchaser, in -the 
month of Kartick following, from the tenure 
and from the house that stood thegeon, in 


` collusion with the defendant, special appel- 


lant, and with the Pals, ryots. - 
In support of, and against, this conten- 
tion, several decisions. of the High Court 


have been quoted, but we only think it- 


necessary to advert fo one of them, as the 


facts and the state of things in the others |. 


are not identical with the present case. 
That decision js to be found at page 17 of 
Volume III of Wyman’s Revenye and 
Poliee Journal, and it lays down the rule 
that, to bring a case within the jurisdiction of 
the Collector’s Court, there must be some 
direct act on the part of the person entitled 


to receive the rent, either by ejécting the. 
* tenant personally or by his servants, or by 


joining with those who actually do so. 

In the cage before us the allegation was 
certainly thatthe defendant, special appel- 
lant, had colluded with the vendor, and had 
turned out the plaintif. But thé finding of 
the Courts on the evidence before them 
takes the case out of the ruling relied on. 
The first Court finds that no sooner had the 
plaintiff entered into possession, than Kalce 
Pershad Roy, the vendor, in collusion with 
the tenants, dispossessed him, and that the 
special appellant, becomiig ijaradar, ousted 
the vendor himself, and collected the rents 
from Shib Churn Pal, the ryot in actual 
possession. The plaintiff was, therefore, 
not ousted by any act of the zemindar, de- 
fendant. 


The Appellate Court endorses this finding, 


-and we clearly hold the effect of it to be 


that the plaintiff was not dispossessed by 
the person entitled to receiveethe rents, or 
by any collusion or act of his in connection 
with the tenants, defendants. The action 
was thus one to be brought in the Civil 
Court, and not in the Collectorate, and we 
seeno cause for disturbing the results at 
which the action, rightly brought, has ar- 
rived. 


On the second print urged, viz., that the 
original meerasi lease has not been pro- 
duced? we think there is even less to be 
said. The Courts have found that the 
plaintiff's title has been proved by other 
documentary, as well as by oral, evidence, 


and there is no occasion to alter the decree 


for this omission. ` 


` We, therefore, shall allow the judgment 


to stand, und we dismiss the appeal with 
Costa, - i 7 i ` 
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The 10th December 1866. 
Present: 


The Hon'ble H. V. Bayley and Shumboo- 
nath Pundit, Judges. 


Enhancement — Presumption under 
Section 4 Act X of 1859. (Rebuttal 
of)—Pleadings—Special Appeal. 


Case No, 1671 of 1866 under Act X of 
| 1859. `> 

Special Appéal from. a decision passed by | 
the Judge of Backergunge, dated the 
8rd April 1866, reversing a decision 
passed by the Deputy Collector of that 
District, dated the 22nd December 1865. 


Anung Soonduree Chowdhrain (Plaintiff) 
Appellant, dy 


EI EILEÉ T æ 


Doorga Monee Debee (Defendant) . 
Respondent. 


Baboo' Roopnath Banerjee for Appellant. 


Babeo Romesh Chunder Mitter for 
S Respondent. 

In a suit for enhancement, positive proof and “not a 
negative inference of a varied jumma after the Decennial 
Settlement is requisite to rebut the presumption arising 
under Section 4 Act X of 1859. 

The plea that the defendant’s dakhilas do not show 
uniform payment of rent, was not allowed for the first 
time to be orally taken im special appeal. 

Bayley, J—TuHe grounds taken in the 
petition of special appeal are two, viz. lst, 
that the settlement papers of 1199 B. S. 
relied on by defendant having been found to 
be false, this fact of itself rebuts the pre- 
sumption contemplated by Section. 4 Act 
X of 1859; 2nd, that the Judge is 
wrong in holding that the defendant’s da- 
khilahs from 1206 to 1249 B. S. are not 
directly, denied by plaintif! The special 
appellant's pleader asks permission to take 
the further plea nod in his petition of special 
appeal, viz, that the dakhilahs of defendant 
from 1250 to 1269 do not shew uniform 
payment of rent. S 

We haye heard Counsel fully on this third 
point ; but looking to all the facts and plead- 
Ings in the case, we are clearly and unhesi- 
tatingly of opinion ‘that the plea was really 
so obvious a one, if intended to be urged ‘in 
this shape, that it would be an embarrassing 
precedent if we allowed its omission from a 
certified petition of special appeal to be 
passed over contrary to alt rules, and the 
plea is taken here now for the first (me ot 
this moment. The first Court’s decision 
must have suggested it most directly’ to the 


special appellant ; andif he had uo reason 


nm 
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for not entering it in his potition, it would 
- have been there, 

Referring, then, to the first and second 
pleas, we do not agree with the special 
appellant that the mere fact of the settle- 
ment papers of 1199 B. S. not being found 
to prove defendant’s case, shews thereby 
that there has been a varying jumma, so as 
to rebut any presumption which might legal- 
ly arise under Section 4 Act X of 1859. 


It is not a negative inference, but a positive, 


proof of a varied jamma after the Decennial 
Settlement, which is required’ to rebut the 
presumption referred to. 

In respect to the Lower Appellate Courte 
view of the absence of a direct denial by 
plaintiff of the dakhilahs of defendant of 
1206 to »i249, we have fully heard the 
passage on which defendant relies, and we 
are of opinion that there. is, as the Lower 
Appellate Court holds, no sufficiently’ clear 
and direct denial of those dakhilahs. 

This being our view of the pleas taken 
in this special oppen), we dismiss the special 
appeal with costs. `. í 


KL 


The 10th’ December 1866, 
Present: 
The Hon’ble H. V. Bayley and Shumboo- 
nath Pundit, Judges. 


Rent (assessment of)—Bastoo and 
Codbastoo lands. 

Special Appeal from a decision passed by 
the Judge of Moorshedabad, dated the 
9th December 1865, modifying a decision 
passed by the Deputy Collector of that 
District, dated the 30th September 1863, 

Prem Lal Chowdhry (Plaintiff) Appellant, 


VETSUS 


Mr. B. M. Brown and others (Defendants) 
Respondents. 
Baboos -Dwarkanath Mitler, 
Mitter, and Greesh Chunder 
Appellanj. * 
Baboo Jugodanund Mookerjee for Re- ` 
a = gspondents. 


Gopal Lal 
Ghose for 


‘When lands sre liable to be assessed with rent as [- 


bastoo, and when as oodbastoo lands. 


Shumboonath Pundit, J—T HE Lower Ap- 
pelate Court has, after remand, fully ascer- 
tained upon what lands houses, &c. are 
bdilt, and what lands are not occupied by 
buildings. All the blocks of lands, upon 
which different parts of factories, such as 
vats and other buildings are situated, toge- 


EN 


ther with’ such intervening lands as could», 


properly be classed with buildings, have been 
assessed as bastoo lands, and the rest of: the 
lands, oveupied by the respondent, have been 
assessed at the oodbastoo rate. 

The special appellant claims a decree for 
all these lands ot the bastoo rate. The 
case of aryat, building a group ofa few huts 
upon a small piece of ground, used by bim as 
hig residence and cowshed, &c. and keeping 
a portion of lands as the oothan of his 
house, is quite different from the case of an 
indigo, or silk manufacturer who may have 
erected a number of buildings scattered over 
a large area of ground, upon one part of 
which there may be some huts and out- 
houses, and other parts may be waste lands, 
or used for other purposes than buildings. 

There are not walls enclosing the whole 
of the lands of the respondents ; and even if 
there were, the fact of their existence would 
not justify a decree for all the lands within 
the enclosure at the bastoo rate, merely be- 
cause they are enclosed within walls, when 
the buildings are only upon a small portion 
of the lands, anda few huts may be SES 
and a few there. 

Looking then in this case to these con- 
sideraticns and to the definition of the word 
site or foundation of buildings, we see no 
cause to interfere, but wish to remark that, 
whenever any other portion of the lands now 
assessed as’ oodbastoo are used for purposes 
of building, and for erecting houses or huts, 
the plaintiff may be entitled to demand for 
such lands rents ac the bastoo rate. At 
present we reject the special appeal with 
costs. 


The 10th December 1866. 
E Present : 
The Hon'ble G. Loch and A. G. Macpher- 
son, Judges. 


Service of summons — Evidence 
(Nazir’s report). ' 
Case Nọ. 623 of 1866. 


Miscellaneous Appeal from an order passed 
by the Deputy Collector of Tivperah, 
dated the 26th August 1866. 


Ram Soondur Chuckerbutty (one of the 
Defendants) Appellant, 


DEPSUS 
Kalee Komul Dutt (Plaintiff) Respondent. 


Baboo Bama Churn Banerjee for 
Appellant. 


EI 


1866.}. Act X 


No one for Respondent: 
The report of a Nazir that summons has been served on 


. a defendant, is not legal proof of service. A8 


Loc, J.—Tue report’ of a Nazir that 
Summons has been served on a defendant, is 
not proof of service as required by law, 
The Court should examine the officer who 
servéd the summons, or any person on the 
part of the plaintiff who accompanied the 
officer to point out the debtor. The case is 
remanded, with direction to the Court below» 
fo require plaintiff to produce evidence that 
the summons was duly served; and &fter 


. heating it, to dispose of the case. 


` 


= The lith December 1866. 


Present: s 


The Hon’ble H. V. Bayley and Shumboo- 
„nath Pundit, Judges, 


Res judicata — Rent — Abatement— 
? Measuring rod. 


Case No. 1778 of 1866 under’ Act X of 1859. 


Special Appeal from a decision ` passed by 
the Judge of East Burdwan, dated the 
6th June .1866, reversing a decision passed 


by the Deputy Collector of that District, 


dated the 27th February 1866. 


Sreemunt Mundul (Plaintiff) Appellant, 


aM, 
fo. 


_ versus, 


Meer Athur Ali (Defendant) Respondent = 


Baboos Gopal Lal Mitter gnd Kaled 
. Kishen Sein for Appellant. 


7 < . No one for Respondent. 


A previous rent-suit which can only decide the ques- |; 


tidh of liability to rent is riot res judicata in a -suit for |' 
abatement of rent on the ground of decrease of area, 
as to -fhe question of what i is the ; roper measuring rod. 


Bayley, E E in this case .sued 
for abatement of rent. on the plea of de- 
crease of area to the extent of beegahs 

10-15-13. : 

Defendant pleaded that,.in a suit for ar- 
rears of rent decided in the year 1861 (9th | 


- January), the area was found by local en- 


quiry and measurement not to be diminished 
by the amount stated by plaintiff, but to be 


` 36-9-13, and that rent was. decreed against 


plaintiff accordingly in that. case, 


S z a ‘ Le 
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Defendant also pleaded that the rod was 
to be taken by the cubit of 18 inches, and 
plaintiff alleged it should be a cubit of 20 
inches. 

The first Court. held that 20 inches made 
the cubit, and that the area of plaintiff's 
tenure was 27-13-15, and the proper jumma 
16-12-6. 

' The Lower Appellate Court, on defendant? 8 
appeal, held that the case was res adjudicaia, - 
by the rent suit of 1861, and that plaintiff's 
present suit wën therefore -barred. The 
Lower Appellate Coart EE dismissed 
plaintiffs suit. . 

The plaintiff appeals spavially; urging that 
the matter 1s mot res adjudicata, as in 
the rent suit the issue of what was the pro- 


‘| per measuring rod was not a matter decided, 


or the issue to be decided in that case, but 
only the liability to rent ; ahd thgt the ques- 
tion of what is the proper measuring sod 


still remains to be-decided i in this case, and 
has notebeen s0. 


We think that this case must be remanded 
upon ¢his plea of the special appellant. The 
rent suit did not directly: decide what is now 
in direct issue, vèz., whether 20 or 18 inches 
went to: the cubit of. the local standard of 


measurement, and further the question of. 
‘the area is. “the direct -question as at this 
‘present time, not what: it- was before this 
sutt. 


We aoeordingly TA this case to be 
re-tried with reference to the ahove remarks. 





- The 11th December L866; `- 


Vi ` A 
H Present: Ss a ni 


4 „Fhe Hon’ble C. B. Trevor and W. S. Seton- l 


Karr, Judges. 


D 
UI 
Dee 
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Jurisdiction. 
Case No. 3013 of 1865. 


Special ‘Appeal from a decision passed. by 
Bubow Kalee Kinkur Roy, ` Principal 
‘Sudder Ameen of Chittagong, dated 
the 24th July 1865, afirming, a decision 
passed by the Moonsiff of Hatazaree, 
dated the 5th August 1864. 


Bam Mohun Dey’ and another (Defendants) 
Appellants, 


H 
a 


versus 


Ram Surun Dey and others (Plaintiffs) 
l Respondents, 


04 CEA 


THE 





Baboo Kishen Suecea Mookerjee for 
Aprellants, 


Baboo Romesh E Mitter for 
“Respondents. 


In a suit for a kubooleut, the Collector ought to con- 
fine himself to the matter of the kubooleut and to the 
previous receipt of rent. 
tion and trying the question as to whom the land belongs, 
will not oust the Civil Courts from their jurisdiction. 


‘Seton-Karr, J.—Tus only point raised! 
is that the Lower Courts are both wrong in, 


considering that, they had jurisdiction, and 
in entertaining the suit at all. 


had brought against the present respondents 
for a kuboéleut, had ruled that the lands 


belonged to the spesial appellants now ‘before 
us. But this was a question which the, 


Colector had no right to try. He should 
have confined hiniself to the mattér of the 
kubooleuf, and to: He previous receipt of 
rent from the. respondents. That he did 
e not do so, and that he entered on tlie eonsi- 
deration of matters beyond his jurisdiction, 
will not oust the Civil Courts from theirs. 
The appeal, which is on this sole point, is 
untenable, and is dismissed with costs. 


- “it a H ‘ ' 
S . * 


The 11th December 1866. 
Present: 


The Hon’ble C. B. Trevor and W. S. 
Séton-Kar r, Judges. 


Suit for SES EH at enhanced cent 
—Presumption under ` Section 4 
Act =x of 1859—Evidence, 


4 E 


Case No. 1857 of 1866 under Act x. 
of 1859. _ 


Special Appeal from a detision passed by 
the Judgeeof Hooghly, dated the \7th 
April 1866, reversing a decision passed 
. by the Deputy y Collector of that District, 
dated the 18th January 1866. : 


Bykuntnath Holdar (Plaintiff) Appellant, 


R VETSUS 


Chunder Coomar Shadhookhan (Defendant) 


Respondent. 


WEEK LY REPORTER. 


His going beyond his jurisdic- 
A him to the presumption of Section 4 Act X of 1859. 


We think: 


the Courts were right.» The Collector, in: 


a suit which the present special’ appellants] ‘Section 4 Act 2 of 1859., 


Rulings. [Vol. VI. 


Baboo LEET Banerjee ‘for a 


Raboo Judoonath Mookerjee for 
d Respondent, wi 
In a suit for a kuboolent at an enhanced rent, the 


evidence of witnesses to the defendant's uniform pay- 
ment of rent for 20 years is legally sufficient to entitle 


e Trevor, J.—PLAINTIFF sues the defendant 
for a kubooleut at an enhanced rent. The 


‘defendant pleaded that be had paid an uniform 


rent for more than 20 years, and that there- 
fore he is entitled to the presumption of 


The first Court was of opinion that the 
defendant had not proved his plea; that he 
has produced two witnesses, and one only of 
them speaks to the fact of one of the dakhi- 
lahs having been written by the person 
whose name it bears ; and that this and the 
other evidence in the case are insufficient 
to establish his uniform payment of 20 
years, ` 


The J udge on appeal was of opinion that 


the two witnesses of defendant, who speak ~ 


to the possession of defendant for more than 
20 years, and to the payment by him of an 


| uniform rate for more than 20 years, are not 


contradicted by any evidence produced by 


n | plaintiff; that, consequently, it is sufficient to 


establish his plea, and to raise the presump- 
tion which protects him from enhancement, 
He, 
decision, and dismissed plaintiff's claim. 


Plaintiff now appeals specially, urging 
that’ the. Judge has committed an error in 
law in accepting the evidence, of the two 
witnesses of defendant, irrespective of the 
genuineness or otherwise of his dakhilabs, 
as sufficient to establish his plea to exempt 
him from enhancement. 


We are clearly of opinion that the Judge 
has committed no error of law which enabies 
us to interfere in special appeal. The evi- 
dence of the witne&ses to the defendant’s 
possession, paying at an uniform rate efor 20 
years, is legally sadlicient, if it be believed hy 
the Judge; though’ undoubtedly it would 
have been’ better and’ more regular had he 
tested the genuineness of the dakhilahs pro- 
duced by the defendant. Though, therefore, 
not satisfied with the manner in which the 
Judge has made theenquiry, we do not feel 
ourselves at liberty to interfere, but dismiss 
the special appeal with costs. 


therefore, reversed the first Court's - 


De, AN 
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The 12th Decembere1 866, 
Present: 


The Hon’ble H. V. Bayley and Shitmboonath 
Pandit, Judges. 


Enhancement—Sale of tenure for 


arrears of rent. 


Case No. 1836 of 1866 under Act X of 
1859, dën 


Li ` 


Special Appèal from a decision passed by 
the Judge of Jessore, dated the 2nd May 
1866, affirming a decision passed by the 
Deputy Collector of that District, dated 
the 20th September 1865, 


Ram Narain Ghuckerbutty (Defendant) 


Appellant, 


BETSUS 


Banee Chunder Chatterjee (Plaintiff) 
Respondent. 


Baboo Kedarnath Chatterjee for Appellant, 


No one for Respondent. 


The purchase of a tenure at a sale for arrears of rent 
gives the new tenant no right of exéinption from en- 


hancement, $ 


Shumboonath Pundit, J.—Tur special 
appellant’s plea is not valid. He pleads 
‘tifat, as the tenure held by him was caused 
to be sold by the present plaintiff for arrears 
of rent due to him from the outgoing 
tenant, the landlord canhut enhance. 


The contention of the special appellant 
assumes (at all transferable tenures must 
be of a fixed nature ; and that when sales for 
arrears of rent can take place, no power to 
enhance ever remains, As this plea is 
erroneous, we see no reason to interfere, and 
reject the special appeal without costs, as 
nobody appears for the respondent.. 


EN 


The 13th December 1866. 
‘ Present: 


The Hon’ble C. B. Trevor and W. S. 


Seton-Karr, Judges. 


Presumption under Section Aert X 
of 1859 (how to be rebutted.) 


Case No. 1896 of 1866 under Act X of 
i 1859. 


Special Appeal froma decision passed by 
the Judge of East Burdwan, dated the 
28th April 1866, reversing a decision 
passed by the Deputy Collector of that 
District, dated the 27th January 1866, 


Ram Lochun Goopto (one of the Defendants) 
Appellant, . ° 


e versus è 


Bama Soonduree Debee (Plaintiff) ` 


l ~- Respondent. 
Bqboo Nil Madhub Sein for Appellant. 
Baboos Kalee Prosonno Dutt and Ta- 


rucknath Sein for Respondent. 


The legal presumption arising under Section 4 Act X 
of 1859 from uniform payment of rent for 20 years, 
cannot be rebutted except by clear proof to the contrary. 
The same @unnot be rebutted by a mere inference drawn 

‘from a particular fact, e. g. the omission of mention of 
the defendant’s holding in certain jumma-wassil-bakee 
papers from the office of the canoongoe dated 1229. 


Seton- Karr, J.—Tuis isa suit for enhance- 
ment in which the Deputy Collector dis- 
missed the claim holding that the defendant 
had shown payment- at an uniform rate for 
twenty years, and that the plaintiff had not 
shown anything to the contrary. 


The Judge admits that*the receipts filed 
and attested prove payment at the same rate 
for twenty years, and that the presumption 
of law created by Section 4 of Act X of 
1859 does arise. e But the Judge holds that 
this legal presumption has been rebutted 
by the plaintiff who points tocertain jumma- 
wassil-bakee papers from the office of the 
canoongoe, dated 1229, which make no 
mention of the holding of the defendant. 
The Judge therefore infers that the bolding 
was created after 1229. 


The sole question before us is whether 
the legal presumption, admittedly arising 
in the defendant’s favor on the facts found; 
can be rebutJed by the inference drawn from 
a particular fact, or to use the words of the 
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Jaw itself “whether the contrary has been 
shown, or whether it has been proved that 
‘rent was fixed et a later period.” e 

Having heard both parties on this point, 
we think that the slight presumption of 
fact or inference drawn by the Judge from 
one piece of evidence is legally insufficient 
to rebut the’ presumption of law in the 
defendant's favor. The legal presumption 
has not been disproved nor rebutted, nor 
has the contrary been shown, nor has it 
been proved that the rent was fixed ata 
later period than 1229, nor even at what 
period it was fixed at all. The slight pre- 
sumption which might arise from the non- 
existence of a fact ata particular date, as 
in this instance, is, we think, legally 
insufficient to rebut this legal presumption 
in favor of the defendant, by which the 
burden had already been shifted to the 
plaintiff. e ° . 

In this vtew, holding the Judge’s decision 
to-Be erroneous in law, we reverse the same 
with costs, and restore that of the Deputy 
Collector. 





The 13th December ! 866. 
Present: 
The Hon’ble Sir Barnes Peacock, Kt., Chief 


Justice, and the Hon’ble L. S. Jackson, 
+ 


Judge. 
Enhancement—QOnus probandi. 


Case No. 1747 of 1866 under Act X of 
1859.- 


Special Appeal from a decision passed by 
Mr. F. B. Simson, Judge of Mymensing, 
dated the 10th April 1866, affirming a 

` decision passed by Baboo Hurranund 
Misser, Deputy Collector of that Dis- 
trict, dated the°l lth September 1865. 


Bhobosoondree Debia (Plaintif) Appellant, 
. versus 
Gour Kishore Dutt (Defendant) Respondent. 


Mr. J. S. Rochfort for Appellant. 
No,oife for Respondent, ° 


In a suit for enhancement in which the defendant 
adduced in evidence a decree in a suit in 1820 be- 
tween the predecessors of both parties, to show that he 
and his ancestors had held at a rate fixed by a sunnud 
prior to the Permanent Settlement, the onus was held 
to be on the plaintiff to prove that that decree was not 
applicable to the particular holding in dispute. 


Peacock, C. J.— Jt appears to us that this 
decree ought to be affirmed, Although the 
defendant did not expressly prove that he 
had been holding at an unvaried rent during 
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the last twenty years, still there was in 
evidence a decree in a suit in 1820 between 
the predecessor of the present zemindar, 
and the father of the present defendant 
through*yhom he claims and others, which 
shows that they hold at a rate which was 
fixed by a sunnud prior to the date of the 
Permanent Settlement. If the decree was 
not applicable to this particular holding, the 
zemiudar could have shown that there were 
two holdings, one to which the decree related, 
and the other to which the decree did not 
Telate. No evidence, however, has been 
given by the plaintiff to rebut the presump- 
tion arising from the decree adduced in 
evidence by the respondent, or to show 
that thet decree is not applicable to this 
particular holding. 

The decree of the Lower Appellate Court 
is affirmed but without costs, no one appear- 
ing for the respondent. 





The 13th December 1866, 
Present : 
The Hon’ble H. V. Bayley and Shumboo- 
nath Pundit, Judges. 


Enhancement—Notice—Section 13 
Act X of 1859—Old rents. 
Case No. 1864 of 1866 under 
of 1859. 

Special Appeal from a deeision passed by 
the Judge of the 24-Pergunnahs, dated 
the 9th May 1866, reversing a decision 
passed by the Deputy Collector of that 
District, dated the 14th December 1865. 

Shahzada Mahomed Rohimooddeen (Defend- 

ant) Appellant, 


Act X 


e VET Sus 
Radha Mohun, Mondul (Plaintiff) Respond- 
ent. 


Mr, BR. E. Twidale and Baboo Nil Madhub 
Bose for Appellant. 


Baboos Mohesh Chunder Chowdhry and 
Oopendur Chunder Bose for Respoudent, 


The object of Section 18 Act X of 1859 is that a suit for 
enhancement should not be brought without previous 
due notice, and not tbat when a notice under thaé Sectiou 
has been once duly given, if the tenant does not 
immediately on service’of notice give up the tennure, a 
suit for enhanced rents for the next and following years 
must be brought within the said year. 

Where a landlord fails in his claim for enhanced rent, 
he is entitled to recover the old ients. 


-© Shumboonath Pundit, J-—We agree with 


the Lower Appellate Court that the claim of 
the plaintiff for the enhanced rents of 1270 
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isin time, as it is brought, within three 
„months from the expiration of the year for 
* which the rents demanded are due, 


The 
fact of the suid rents being demanded more 
than 15 months after the service of’notice, 
and the fact of the notice being served at 
the end of the year 1267, would not affect 
the merits of this case. The objection of 
the special appellant is that, when notice was 
served for the ensuing year (1268), it cannot 
be of any use for any other subsequent 
years, It appears from the record that, be- 
fore plaintiff’s time to sue for the enhanced” 
rents of 1268 expired, the tenant broughg an 
action to contest the propriety of the hotice ; 
that that case .remained for some years in 
different Courts, but the result was unsatis- 
factory, as the case had been struck off for 
default in the Court of first instance, and the 


. said order was maintained in all appeals. 


The last order was passed in the beginning 
of the year 1270 within nine months of the 
termination of this litigation, viz. in the very 
commencement of the year 1271; plaintiff 
brought this suit for the: enhanced rents of 
1268, 1269, and 1270, and both the Courts 
below have dismissed the claim for the en- 
hanced rents for the yedrs 1268 and 1269, 
as this action brought in the first month of 
1271 was brought more than 15 months 
frum the commencement of these two 
years. 

Under this view of the case, we cannot 
see why the notice-should not be held good 
for the year 1270, from the termination of 
which year the case is brought within three 
months. 

The object of Section 13, in our opinion, 
is that a suit for enhancement should not be 
brought without previous due notice ; but it 
does not follow that, when a notice under 
that Section has been once *duly given, 
if the tenant does not immediately on the 
service of the notice give up his tenure, 
the suit for enhanced rents of the next year 
must be brought within the said year, and 
that, under all circumstances, even such as 
above detailed in this case, a suit for en- 
hanced rents cannot be brought for two or 
three years afterwards. 


The gpecial respondent, plaintiff, by cross- 
appeal, urges that the termination of the 
litigation by the tenant should be considered 
as a confirmation of the enhanced rents by a 
competent Court, at least so far as to relieve 
the plaintiff from the necessity of sning 
within fifteen months of the commencement 
of the earliest year for which the enhanced 
rents are now demanded. | 
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We cannot agree with the plaintiff in this 
contention. The confirmation by a compe- 
tent Court mentioned in the law is a confirm- 
ation which would not require any inves- 
tigations or trial regarding the enhanced 
rents in the case for arrears ; and, as no issue 
regarding the rate was tried i in the former 
suit, consequently the trial of the question 
cannot be avoided in this pase. 

The plaintiff farther urges that, for the 
two years 1268 and 1269, the Lower Courts 
should at least have decreed old rates if they 
found that he could not, owing to the law as 
it is framed, recover enhanced rents, . 

As we find that the plaintiff in this enge 
has done all that he could to carry on his 
case diligently for the years 1268 and 1269, 
and as he loses his claim for enhanced rents 
for these years, owing to the litigation com- 
menced by the tenant and not owing to any 
fault of his own, as his case-is for arrears of 
rents, and if he i is not entitled tò enhanced 
rents asked, there is no law, preventing “his 
recovering the old rents, we decree the cross-, 
appeal, and remand the case to the Court of 
first instance, that it may see how much at 
old rates can be fairly decreed to the plaint- 
iff for those two years, and to decree the 
same accordingly, together with what it 
may have to decree in ‘his favor as enhanced 
rents for 1217 B. S. 

Remand accordingly, to ‘be re-tried with 
referencesto the above remarks, , 


The 15th December 1866. 
Present: 


The Hon’ble C. B. Trevor and W. S, Seton- 
Karr, Judges. ° 


Excess Lands—Enhencement—Hu- 
booleut—Abatement — Section 17 
Act X 1859. 


Case No. 1918 of 1866 under Act X of 
e 1859. 


Special Aspe from a degision passed by 
‘the Judge of Hooghly, dated the 5th 
May 1866, affirming a decision passed by 
the - Deputy Collector of that District, 
dated the 30th August 1865. 


Mr. M. A. David (one of the Defendants) 
EE 


ver eng 


“Ram Dhun Chatterjee (Plaintiff) and shen 
(Defendants) Respondents. 


Ly 
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Mr. R. E Twidale for Appellant. 
Baboo Opendro Chunder Bose for 


. Respondents. WI 


When a tenant holds excess lands for which no rent has 
hitherto been paid, the zemindar may treat hi either 
as a trespasser or a tenant In the latter case, a suit 
will not lie for enhancement, but only for a kKubooleut 
and for a determination of the rate af which the same 
should be delivered. 


A ryot is entitled to no deduction under Section 17 
Act X of 1859 for the expenses which he bas incurred 
in cultivating excess lands for which he has paid no rent. 
Heisa mere squatter, and that Section refers only to 
tenants with a right of occupancy. 

Trevor, J.—PLAINTIFF in this case sues to 
enhance the rent upon 9 beegahs of land 
after notice served. He alleges that plaint- 
iff holds one beegah and 18 cottahs under 
a lease, and the remninder without any lease 
at all; thatthe rate upon the one beegah 
18 cottahs js below the rate for which de- 
fendant is liable, and he pays no rent for the 
remainder; henee the present suit. 

Defendarft pleads that he holds the whole 
9 beegahs in his possession from before the 
Decennial Settlement, and is, therefore, not 
liable to enhancement. l 

The Lower Courts find that plaintiff holds 
1 beegah 18 cottahs under a lease dated 
1237, and that, as it is not mokururee, he is 
liable to enhancement. The rate, however, 
all along paid, the Judge finds to be fair and 
equitable. He, therefore, does not give an 
enhancement on them, As ‘to the remain- 
ing lands, the Judge finds that they have 
been held all along without any lease at all; 
that the defendant has improved the lands 
certainly ; but, considering that he has never 
before this been a recognized tenant for 
these Jands, and therefore with any right of 
occupancy, he is not entitled to any deduc- 
tion, on account of his expenditure on them, 
under Sections )7 Act X of 1859. He, 
therefore, gave plaintiff a decree for enhance- 
ment at certain rftes found to be current 
after enquiry in the mofussil. 

Defendant now appeals specially, urging, 
Ist, that the Court has erred in finding 
that his pottah was created in 1287; 2nd, 
that under the precedent of this ~ Court, 
Roshun Bibes @ersus Bissovath Gent, to 
be found in Volume VI of Weekly Reporter, 
page 57, Act X Rulings, he is, as regards 
the lands in suit, a trespasser, and the 
present suit for enhancement will not lie; 
and 37d, that whatever be his status, he 
is entitled to a deduction of rent on aceount 
of the expenses incprred by him admittedly 
in improving the lands. 


On the frst point urged in special appeal, ) 


we see no ground for interfering, a decree 


~ 


of the Civil Court clearly ruling that this 
tenure was created in 12387 only. On the 


second point, we are clear that the zemindar 


might, if he chose, have treated defendant 
as a trespasser on the excess lands, but he 
elects not go to act, but to admit him &ence- 
forth asa tenant. Itis true that the form 
of action for these lands is incorrect ; for, as 
to them, it is not really and essentially a suit 
for enhancement, but one for a kuboolent 
and for a determination of the rate at which 
the same should be delivered, no rent at 
all having hitherto been paid for these lands 
by the defendant, and he therefore not being, 
in legal language, a tenant. Treating, then, 
the suit for these lands as such, the 3rd issue 
is whether, considering the status of defend- 
ant, heis entitled to a deduction for the 
expenses which he has incurred in cultivat- 
ing the lands. Weare of opinion that he 
is not; be was a mere squatter, not a 
tenant, and the Section of the law cited refers 
only to tenants with a right of occupancy 
under Act X. Defendant might, by acting ` 
honestly long ago, have brought himself with- 
in that category ; but by acting dishonestly 
and cultivating land for whch he pays no 
rent, he cannot claim a privilege reserved 
for tenants of a particular character. We, 
therefore, dismiss the special appeal with 
costs. 





The 17th December 1866. 
Present: 


The Honble H. V. Bavley and Shumboonath 
Pundit, Judges. 


Limitation—Deposits—Section 6 Act 
VI of 1842 B. C.—-Section 32 Act S 
of 1859, 


Special Appeal from a decision passed by the 
Judge of Bhaugulpore, dated the 9th April 
‘1866, reversing a decision passed by the 
Deputy Collector of that District, dated 
the 9th November 1865. 


Case No. 1716 of 1866 under Act X of 1859. 
Tara Monee Koonwaree (Plaintiff) Appellant, 


“versus 


Jeebun Mundur and others (Defendants) 


Respondents. 
Mr. R. E Twidale for Appellant. 


Baboo Chunder Madhub Ghose for Re- 
spondents, 


1866.7, * Aci X 


Case. No.1727 of 1866 under Act X of 1859. 
een Mundur 


and others (Defendants) 


Appellants, 
a VETSUS« . ip 
Tara Monee Koonwaree (Plaintiff) Respond- 
ent. 


Baboo Nil Madhub Sein for Appellants. 
Air, R. E. Twidale for Respondent. ` 


The limitation of 6 months prescribed by Section 6 
Act VI of 1862 B. C. applies to deposits made after 
rents have become due, and does not interfere with the 
“limitation for suits for enhanced rent as prescribed by 
Section 32 Act X of 1859. 


Shumboonath Pundit, J. ng first is the 
specinl appeal of the plaintiff, the landlord, and 
the second that of the defendant, the tenant. 

The laudlord sued his tenant for enhanced 
rents of 1272 Fuslee after service of notice. 

The defendant pleaded a tenure at fixed 
rents. 

The defendant was sued before in another 
suit for arrears of rent of another year. In 
that case the landlord had asked to obtain 
as arrears rents at arate which was proved 
after trial of that case to be higher than the 
sum which the defendant paid before. In that 
ease the defendant pleaded amokururee tenure, 
and the Court of first instance decided that 
there was no proof of mokururee. On ap- 
peal, the Lower Appellate Court held the same 
opinion, but agreeing with the first Court 


that the tenant paid before more than he was’ 


nsked by the plaintiff, dismissed his case for 
enhanced rents, on the ground that there was 
proof of the defendants having a right ofoccu- 
pancy; andthat, accordingly, as the rents asked 
were virtually enhanced rents, plaintiff cau- 
not recover them without service of a notice 
for enhancement. l 

In the present suit, the Lower Appellate 
Court held that the decision inethe former 
suit’ was a final judgment on the ‘question 
ofmokururee, and thus there was no necessity 
to re-try the plea of mokururee set up by the 
‘tenant, 

The Lower Appellate Court, however, dis- 
missed the case of the plaintiff on limitation 
under Section 6 Act VI of 1862 of the Ben- 
gal Council. 

It appears that the defendant EE de- 
posited s8me rents for the year 1272 on the 
19th of Pous 1272 of the said’ year, that is to 

-say, before the expiration of the fourth month 
from the commencement of the Fuslee year 
ou the 19th of Pous 1272(corresponding with 


9th of January 1865), notice of the deposit was |- 


served upon the plaintiff. Plaintiff, who had 
served the notice prescribed by Section 13 of 
Act X of 1859 so far back as the 9th of April 
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186% (corresponding with 17th of Choitro 
Fuslee 1271), and who according to the literal 


meaning of Section 32 of Act X. of 1889, 


could sue for enhanced reuts of 1272 up 
to the end of Bhadur 1272 Fuslee, instituted 
this suit on the lst of September 1863 (corres- 
ponding with 25th of Bhadur 1272 Fuslee), 

The Lower Appellate Court deemed this 
action barred by limitation, because Section 6 
of Act VI of 1862, BengalCouncil, requires in 
a case of deposit that asuit for the remainder 
of the money, claimed for that year for which a 
deposit may be made, should be brought with- 
in six months of the service of notice, and be- 
cause notice under Section 5 of the Act had 
been served upon the plaintiffon the 9th of 
January 1865 (corresponding with 19th Pous 
of 1272), this action brought on the first of 
September 1865 (corresponding with 25th of 
Bhadur 1272) being morg than six months 
after the said date of 9th J aruary 1863. 

Now, itis beyond all doubt that the deposit 
contemplated -by Act VI of 1862 is a 
deposit after the rents have become due, and 
not before the end of the year, z. e. before they 
are dug, The law does not make any provision 
for cases of demands for enhanced rents, be- 
cause, asfor those demands in Bengal, land- 
lords have an opportunity to sue within three — 
months after the expiration of the Bengal year 
for which the enhanced rents are asked ; and 
in districts where the Fuslee era prevails, 
suits for efhanced rents can be brought up to 
the last day of the year for which the notice 
Has been served. 

Now, the deposit in this case was made 
before the fourth month was over of the year 
for which the enhanced rents areasked ; aud 
if, from the date of the service of the notice of 
such an ‘irregular and uncalled for deposit, 
the right of the plaintiff to sue for the enhanc- 
ed rents is to be reduced to six months, 
plaintiff will be obliged to sue before the ex- 
piration of the year for the rents of which 
he has occasion to sue, and for which he can- 
not and need not sue before the expiration of 
the year. It is clear that the Bengal Law (Act 
VI of 1862) did not contemplate the deposit 
of rents before they were due, dr tp interfere 
with the limitation for suits for extanced 
rents, as prescribed in Section 32 of Act X 
of 1859. 


We, accordingly, think that the Lower 
Appellate Court is wrong in holding that the 
claim of the plaintiff is barred by limitation. | 

The law passed by the Bengal Councjl 
did not intend to make any change in the Law 
of Limitation for or against landlords as re~ 
gards suits "for enhanced rents as provided 
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for in Section 32 of Act X of 1859, and it 
relates to deposits made after the expiration 
of a year of former rents tendered by the ste- 
nant and refused by the landlord on grounds 
other than that of a previous service of notice 
for enhancement. 

On the merits we do not think that the form- 
er decision between these parties has settled 
définitely the nature of the lease of the tenants. 
It was necessary in the former ense to decide 
whether the defendant held from before at the 
rate asked by the plaintiff, and it was-no part. 
of the direct issues of such a case, whether the’ 
tenure of the defendant was a mokururee or 
not. 

The former decision, therefore, is in our opi- 
nion vot binding as an estoppel as it has been 
treated by the Lower Appellate Court. 


The Lower Appellate Court has not, in the 
present case, tried the question of mokururee 
on the evidence in thts case ; but only upon 
the decision in the suit, which, as before 
remarked, it wrongly holds to be a final 
decree on the matter in dispute. .Thus, as 
wedo not agree with the Lower Appellate 
Court on this point, we remand the,case to 
it to re-try the pleas of the defendant on the 
merits, with reference to the above remarks. 


The appeal of the defendant is to the effect 
that, having dismissed the case of the plaint- 
iff on limitation, the Lower Appellate Court 
had no reason to pronounce any opinion upon 
the merits of the case. As we are remand- 
ing the case to the Lower Appellate Court, 
nfter reversing its decision as to limitation, 


„and have already recorded that the judgment 


of the Lower Appellate Court on the merits 
is not correct, and the reasons for our opinion, 
it is nob necessary to enter further isto the 
appenl of the defendant. 


Th 18th December 1866. 
Present: 8 


The Hon’ble H. V, Bayley and F. A. 
e “Glover, Judges. ° 


Enhancement—akheraj—Onus pro- 
bangli. 


Case No. 1937 of 1866 under Act X of 1859. 


Special Appeal from a decision passed by 


„the Additiona Judge of Hooghly, dated. 


` the 23rd April 1866, affirming a decision 
passed by the Deputy Collector of that 
District, dated the 19th August 1865, 


- 
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Dhun Monea Debee (Plaintiff) Appellant, 


versus ` 
Suttoorghun Seal and others (Defendants) 
ve Respondents. 


Baboo Bungsee Dhur Sein for Appellant. 
Baboo Luckhee Churn Bose for Respondents. 


Where a ryot is sued for enhanced rent in respect of 
lands part of which he admits to be rent-paying and 
the remainder lakheraj, the onus of proving that any 
part -was exempted is not shifted from the zemindar to 
the ryot. 

frlover, J—Tuis was a suit on the part 
of the special appellant. to recover enhanced 
rent on the-defendant’s holding, consisting 
of 8 beegahs 6 cottahs of land, after notice. 


The defence was that only 8 cottahs of 
the land was rent-paying, and that that had 
been held at an uniform rate from time im- 
memorial, and was not liable to enhance- 
meat ; whilst the remainder was Iakheraj, 
aud not assessable at all. 

The first Court dismissed the plaintiff's 
suit as regards the lahkeraj land, but gave 
a decree upon the rent-paying land at the 
rates prevailing in the vicinity. 

Both parties appealed to the Judge, who, 
(we may briefiy say, for all the purposes of 
this appeal) confirmed the Moonsiff’s decision. 


The zemindar new appeals specially, urg- 


ing (1) that, as the plaintiff admitted hold- 


ing a portion of the land on payment of rent, 
the onus of showing that any part was ex- 
empted was shifted from the zemindar to 
the ryot;-and (2) that, under the circum- 
stances, if was incumbent on the ryot to 
make out a good prima facie case, and to 
show that he had some grounds for resisting 


‘his landlord’s claim on the plea that the 


land was lakberaj. 

Neither of these objections appear to us 
tenable, K 
- The first is an evident endeavor to get 


rid of the Full Bench Ruling of this Court: 


in the case of Sunatun Ghose by a side 
wind. There can be no possible reason 
why, when a ryot really holds two different 
descriptions of land, he should be forced 
by his opponent's form of allegation to put 
them ‘both in the same category, br to dis- 
charge an onus*from which the Jaw has dis- 
tinctly relieved him as to one of them. It is 


now settled law that a zemindar, seeking ` 


to assess land alleged to be lakheraj, must 
prove that, at some “time or other posterior to 
the Decennial Settlement, that land paid rent, 
and he cannot force the ryot to proof of his 
lakheraj title until he has so started his case, 


vy 
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. For tha rest, the ryot, ‘pleqding a lakheraj 
title, ‘has nothing further to do, until the 
zemindar has made out a prim facie case 


that the land has paid ront. -Ho is entitled, to 


retain his holding rent-freo until Me party 
suingeto assess it has discharged the onus 
laid upon him. , 
This case coming clearly under.this rule, 
we dismiss this special appeal with costs. 


- The 18th December 1866. e 


ei 


Present: 


e 
Tha Hon’ble L. S. Jackson and Shum- 
. boonath Pundit, Judges. 


Estoppel—Decree of Revenue Court. 
Case No. 1822 of 1866. 


Special Appeal from a decision passed by 
Baboo. Katee Kinkhur Roy, Principal 
Sudder Ameen of Chittagong, dated the 
24th April 1865, reversing a decision 

' passed by Baboo Puddo Lochun Doss, 
Moonsiff of Sitakoond, dated 18th Nö- 
vember 1865. 


Mahomed Azim (Plaintiff) Appellant, 
VETSUS l 


Ram Kant Chowdhry, and’ others (Defend- 
ants) Hespondents. 


‘Mr. R. E. Twidale for Appellant. 


Baboo Kishen Sueca Mookerjee for 
.Respondeuts. es 

In a former suit for assessment in which the defence 
was that the land in question formed a part of the de- 
feudant’s istemrares talook, the Collector found that it 
was nota partof such talook, and decreed the assess- 
ment,—H ip that the then, defendant could not now 
sue in the Civil Court to establish his istemraree talook- 
daree rights. 

Jackson, J. (Shumboonauth Pundit, J. 
concurring.)— I THINK it ‘is “unnecessary 
to call upon the opposite side dn this case, 
It seems to me that the decision of the 
Lower Appellate Court is right, and cught 
to be affirmed. ‘Fhe plaintiff sued in this 
ease for what he called tho establishment 
of his. istemraree trlookdarée rights, and 
he alleged his cause of action to arise from 
the decision of the Colleetor’s Court under 
Act X pf 1859, The decision in that suit. 
is not before us; but, as far as we can gather 
from the statement of the vakeel for the 
special appellant, it appears that in that 
case the zemindar sued the now plaintiff 
. (special appellant), seeking to assess certnin 
land in his occupation. The defence in that’ 
suit was that the land in question formed 
á part of the defendant’s istemrarec tal- 
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ook, Tho Collector apparently found that 


it was not-n part of such talook, and decreed 
(he assessment. At any rate, it is perfectly 
clear that the plaintiff (special appellant) 
has sought to raise in this suit precisely 
the issue determined by the Court of the 
Collector: This was -an issue which the 
Collector’s Court was legally competent to 
decide, and that being so, it appears to me 
that the same issue cannot be now raised 
in the Civil Court, 

The decision of the Lower Appellate Court 
is affirmed with costs. 





V 


The 18th December 1866. 
Present: 


‘The, Hon’ble L. S. Jackson and Shum- 


boonath Pandit, Jedges. 
Suit for kubooleut — Right of 
Fishery. j 
Caso No.” 1854 of 1866 under Act X of 
Sp 1859. 


Special Appeal from a decision passed by 
Ma. C. S.. Belli, Judge of Rajshahye, 
dated the blih April 1866, reversing a 
decision passed by Moulvie <Abdool 
Goffoor, Deputy Collector of that Dis- 
trict, dated the 16th December 1865. 


Mohun Gobind Sein and others (Plaintiffs) 
Y e Appellants, a 


versus — 
Nittaye Holdar.(Defendant) Respondent, 
Baboo Doorga Dass Dutt for Appellants. 


Baboo Mohinee Mohun Roy for Respondent. 

A suit for a kuboolent will not lie for a right to fish in 
certain waters. i ae 

Jackson, J.—THIS case wis a suit on 
the part of a zemindar against n fisherman 
to compel delivery of a kubooleut for the 
right to fish in certain waters which the 
zemindar alleged to belong to his estate. 
The defendant, on the other hand, alleged 
that he and others fad been from time imme- 
morial entitled and accustomed to fish iu 
these waters without payifgerent. ‘The 
suit, after one decision by the Deputy. Col- 


‘lector, was remanded for a new trial by the. 


Lower Appellate Court. The Deputy Col- 
lector decided it afresh ,in favor of the 
plaintiff. This decision’ came in appeal a 
second time before the Judge, who reversed 
it, and dismissed the. plaintiffs suit. 

The plaintiff now comes up here.iu spe- 
cial appeal, and advances certain objections 
to the decision of the Judge. 2. 2 >- 

os eee b 
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Tt appears to me, however. unnecessary 
to go into the merits of this particular case, 
because I am clearly of opinion that the 
present suit would not properly lie. A suit 
for a kubooleut lies against a ryot who 
cultivates land, or holds tenements under a 
zemindar in circumstances where a pottah 
is granted or tendered to the ryot. This 
is not the case of a iyot holding land or 
tenements under a zemindar. It is the 
case of a person who claims to exercise, in 
common with a great many other persons, 
the right of fishery i in certain waters. The 
plaintiff, a zemindar, contends that the de- 
fendant and others in the same position, as 
the defendants are not entilled to fish in 
those waters; without his leave- or -license, 
and without payment of rent tohim. How- 


ever this may be, it seems to me that be 


could uot properly sue these parties for a 
kubooleut, and-thefefore this suit ought to 
have been*dismissed without enquiry into 
the’merits. I propose, therefore, to dismiss 
` the special appeal, and, for the reason above 


stated, to affirm the decision of the Lower, 


Appellate Court with costs. 

Shumboonath Pundit, J.—I agree fn the 
opinion expressed by Mr. Justice Jackson, 
but think that the landlord might have 
served notice, and theti brought.a suit for 
assessing the defendant with the annual rents 
that be thinks the defendant should pay. 


The 19th December 1866. 
Present: 
The Hon’ble G. Loch and A. G. Macpherson, 
Judges. 


Ejectment—Aunction-purchasers 
under Act I of 1845. 


Case No. 1363 of 1866. 


Special Appeal from a decision passed by 
Mr. C. S. Belli, Judge of Rajshahye, 
dated the 2nd February 1866, affirming a 
decision passed by Ur. W. Wright, Princi- 
pal Sudder Ameen of that District, dated 
the 30th June 1868. 


Raj Monee Dossee and others (Plait 


Appel lants, 
VETSUS 


Goluck Chunder Sircar and others (Defend- 
ants) Respondents. 


Baboos Onookool Chunder Mookerjee and 
Dwarkanath Bitter for Appellants. 


Baboos Sreenath Doss and. Bhugobutty 


Churn Ghose for Respondents. 


| 


į would probably include the decision of the 


The rights of an auction-purchaser under Act I of 
1845 are modified Sy Section 1 of, Act X of 1859, 


Macpherson, J.—Ww dismiss this appeal ` 
with 


cots. The suit is simply a suit 
to ejectsthe defendant who evidently (by 
the plaintiffs’ own showing) is pot a 
mere trespasser, whether he succeeds or 
not in proving the pottahs he’ sets up. 
But although the plaintiffs (who are the 
appellants in this Court) claim, as auctiou- 
purchasers under Act I of 1845, their rights 
under that Act are modified by Section i of 
“Act X of 1859; and itis only under the 


pr ovisions of the latter law that the defend- 


ant “can be proceeded against. (See the 
judgment of Trevor and Glover J. J. of 
3rd February 1866 in Special Appeal No. 
2518 of 1865.) 


The 20th December 
Present: 


The Hon’ble Sir Barnes Peacock, Kt., 
Justice, and the Hon’ble L. S, 
Jackson, Judge. 


Limitation—Section 140 Act x 
of 1859, 


Case No. 2091 of 1866. 


Special Appeal from a decision passed by 
Baboo Koonj Lall Banerjee, Principal 
Sudder Ameen of Hooghly, dated the- 
30¢h May 1866, affirming a decision passed 
by Moulvie Khyrut Hossein, Moonsiff of 
Hurreepal, dated the 9th September 1865. 


Gooroodoss Gangooly (Plaintiff) 
Appellant, 


wersus 
. Gobind Chander Bhooya and others 
(Defendants) Respondents. 


Baboos Mohendro Lall Seal and Taruek- 
natle Dutt for Appellant. 


Baboo Umbica Churn Banerjee for 
Respondents. 


The word “ Collector,” as used in the provisq of 
Section 140 Act X of 1859, must be taken to mean the 
Collector or Deputy Collector who makes the final 
devision, from which the limitation of one year for suing 
in the Civil Court to establish title will begin to run. 


Peacoch, C. J.—We think that the word 
“Collector,” as used in the proviso of 
Section 140 Act X of 1859, must be taken 
to mean the Collector or ` Deputy Collector 
who makes the final decision. If the decision 


1866. 


Chief 


is that of a Deputy Collector, and no appeal . 


‘is preferred or lies from his decision to ‘the 
Collector, then the word ‘ Collector” 


e ~- 
a 


vy 
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Deputy Collector. But if there is an appeal 
, from the decision of the Deputy Collector to 
e the Collector, and a decision is passed by 
the Collector thereon, then we think that 
that decision is the decision of the Collector 
withia the meaning of Section 140, 


Baboo Bapachurn Bane: jee 
for Respondents. . 













e ` 
A suit for a kubooleut will not lie for a portion only 
of the land included in an entire holding. 


Peacock, C.J,—We think that this suit is 
wrongly proved. The suit is for a kuboo- 
leut for part cf the land for which a pottah 
was given. A tenant cannot have a kuboo- 
leut for a portion only of the land included 
in an entire holding. The objection is uot 
a mere technical one. We could not give 
the plaintiff a decree without doing injustice. 

The decision of the Lower Appellate 
Court is affirmed with cosis. 


That being the case, we think that, the 
decision of the Lower Appellate Court was 
wrong in holding that limitation began to’ 
run from the time of the decision of the 
Deputy Collector, and uot from the decision 
of the Collector. ° 


Conseauently, the decison of the Lewer 
Appellate Court must be reversed, aud the 
case remanded to be tried on its merits, 
iudependently of limitation. 


lA lh Pai 


The 20th December 1866. 


The 20th December 1866. «Present: 


s 
` 


The Hon’ble C. B. Trevor and W. S. Seton- 
R Karr, Judges. 


Present: ` 


The Hou’ble Sir Barnes Peacock Kr, Chief 
6 
Justice, and the Hon’ble L. S. Jackson, 
- Judge. l 


Enhancement — Short crops — In- 
creased value of produge. 


Case No. 2057 of 1866 under Act X of 


Suit for Kubooleut (for part of 1859. 


holding). "e l 

Special Appeal from a decision passed by 
Mr. A. Abercrombie, Judge of Dacca, 
dated the 19th May 1866, affirming, a 
decision passed by the Deputy Collector 
of Furreedpore, dated the 14th March 
1866. . ` 


Showdaminee Dossee (Plaintif) Appellant, 


Case No. 2105 of 1866 under Act X of 1859. 


Special Appeal from a decision passed by 
Mr. H A. R. Alexander, Officiating 
Judge of Chittayong, dated the 5th June 
1866, reversing a decision passed by 
Baboo Gour Chunder Roy, Deputy 
Collector of that District, dated the 
23rd November. 1865, 


VErsus 


Haran Chunder Surmah and others (Defend- 


"Ram Doss Bhuttacharjee and another . auts) Respondents. 


(Plaintiffs) Appellants, Baboos*Romesh Chunder Mitter and Chun- 


der Madhub Ghose for Appellant. 
e ` VETSUS 


` Baboo Greja Sunkur Mojoomdar for 
Ramjeébun Poddar and’ othors (Defendants) 


Respondents. 


2 aes. e 
Respondents Ta a suit/for a kubooleut at ay enbanced rent, where, 


in spite of the shortness or deficiency of the crops, their 
value, owing to the additional care and labor exponded 
hy the ryot, bad increased considerably above that 


Buboos Romesh Chunder Mitter and Sree- 


nath Banerjee for Appellants. 
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ter, a 


ui former years, it was laid down that the Court must 


try and discover what the ryot was entitled to as a 
set-off against the increased value of the produce for the 
additional care and labor expended by him, and whether 


or not the zemindar was not entitled to some portion 


of fhe increased value of the produce inthe shape of 
enhanced rent. 


Seton-Karr, Jumm ie nn appeal from 


-n decision of the Judge confirming one 


of the Deputy Collector which wholly dis- 
missed a svit of the plaintiff for a kubooleut 
at an enhanced rate. . 

-~ The main ground taken by the Judge is, 
ns we understand his judgement, that, al- 


-though the value of ihe crops is now double 


what it used to be, the crops thémselves 


. are short crops, and would never fetch the 


Ki 


prices which they do fetch, were it not for 
the additional care and labor expended 
by the ryots on,their lands. 

In appeal several points are pleaded. 
Asregards the jirst, that the Judge should 
have looked to the rise in prices only, and 
have given the plaintiff a decree ‘on this 


fact ag found or admitted, we think the 


‘based his judgment on it. 


report, which seems a careful réport, shows: 


contention quite untenable, The Judge 
must look at the whole of the circumstances, 
nid so far he was not in error in considering 
the rise in prices, together with the increased 
Jabor and with the deficient crop. 

On the second point that the Judge was 


wrong to allow the benefit: of Clause 2 of 


Section 17 of Act X to the ryot, we think 
the Judge was not wreng, toa certain extent, 
in giving the ryot-the benefit of this Clause, 


though wè think he was wrong in the mode: 


of his application of the Clause to this parti- 
cular case. 

` The third point is that the: Judge has 
based his decision mainly on the notoriety 
of the deficiency of the crops in late years. 
But we find thate¢he Judge. has noticed the 
Ameen’s report, and, to some extent has 


The fourth point is ‘that the ‘Judge has 
given no opinion on the,plea that the rate 
paid by-the defendant ia less than that paid 
by bolders of similar tenures in the places 
adjacent. 

‘This point does not appear to have been 
pressed on the Judge’s notice ; but, while we 
ennnot admit that the plaintiff is entitled 
to a decree as the case stands, we think 
there is something not satisfactory in the pro- 
cess by which the Judge has-arrived at lis 
present result, ` Se 

It is pointed out to us that the Amecn’s 
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that, while cpops‘in past years yielded 30 
or 40 khattas at 6 or 7 khattas the rupee, the ` 
same kind of erops at the present time yield + 
only 20 or 25 khaitas, but at 2 or 23} khattas 
the rupte, 

It is clear from this that, in spite of the 
shortness or deficiency of the present crops, 
the return, owing to the rise in prices and 
to the additional care and Jabor expended 
by the ryot, las increased the value of the 
produce, not to double what it formerly was 
as the plaintiff contended, but to something 


“considerably in excess of the value of the 


same in former years. 

hat the Judge, therefore, has failed to 
decide, and what he must endeavor to detide, 
is this. He must try and discover what the 
ryot is entitled to as a set-off against the 
increased value of the produce, for the addi- 
tional care and labor which he has expend- 
ed in raising the same; and he must say 
whether or not the zemindar is not entitled 
to some portion, of the increased value of 
the produce, in, the shape of enhanced rents, 
although the ryot may justly claim some- 
thing on account of his increased expense 
nud trouble.* In short, the Judge must con- 
sider all the circumstances of the rise in 
prices, of the short crops, and of the in- 
creased expenditure together, and must say 
if the zemindar may or may not claim some, 
increase of reit on the whole facts which’ 
the Judge finds. Ifthe zémindar has such 
valid claim, the rent to be fixed must be 
fair and equitable ; and the Judge must decide 
this point after giving it his best consider- 
ation, and after, taking fresh evidence, if 
necessary, with reference to our remarks. 
With these general observations for his 
guidance, we remand the case, 


The 20th December 1866. 
Present: 


The Hon’ble H. V. Bayley and Shumbap- 
nath Pundit, Judges. 


- Institution of suit—Return of 
Plaint. e 
Case No. 2006 of 1866 under Act X of 
1859. 
Special Appeal from a decision passed by 
` the Judge of Mymensingh, dated ike 
17th Muy 1866, affirming e decision pass- 


G 


Wé 


186 6. i Act X 


D 





ed by the Deputy Collector of that Dis- 
„trict, dated the 23rd December 1865. 


- Kalee Churn Chowdhry (Plaintiff) 
Appellant,’ . dé 


kel 
VETSUS 


Ram Gobind Mozoomdar and others (Defend- 
ants) Léespondents. l 


Baboo Pearee Lall Roy for Appellant. 


Baboo Bhugobutty Churn Ghose for 
° Respondents. 


Where a suit was, by the Collector’s order , instituted 
nt the sudder station instead of at the Sub-Division 
Deputy Collector's office,—-Hexp that it was a case in 
which the plaint might have been returned to the’ plaint- 
wv iff to file itin the Sub-Division Deputy Collector's 

office, ° 

Bayley,.J.—In this case the suit was 
instituted at the sudder station „instead of 
the Sub-Division Deputy Collector’s office.* 
The Judge is right in holding that it should 
have been instituted at the latter. But, as 
it was so instituted by the Collector’s order, 
although that order is of course not binding 
upon the Lower Appellate Court, still, we 
tliink it was a case in. which the plaint 
might have been returned to the party to- 


file it in the Sub-Division Deputy Collector’s | 


office. l 
We direct that this be now done, but 

special appellant must pay his own and the 

respondent’s costs, as he erred in law. 





= The 20th December 1866, 


Present : 


The Hon’ble G. “Loch and A. G. Macpher- 
son, Judges. = 


b ` eg ‘ 
Issues (Recording of)—Section 65 
Act X of 1859. 


Case No. 1889 of 1866 under Act X of 
e 
1859. 


Special Appeal from a decision passed by 
the Judge of Purneah, dated the 23rd 
: February 1866, affirming a decision pass-. 


* Sec Section 162 Act X of 1809, ` 
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ed’ by the Deputy Collector of that 
District, dated the 19th August 1865. 


Shookoomar Singh (Plaintiff) Appellant, 


: versus 
Mr. H. Cruise (Defendant) Respondent. 


Messrs. R. E. Twidale and C, Gregory 
l for Appellant, 


Mr. R. T. Allan for Respondent. ` ` 


* Where both parties are at issue on any question upon 
which if is necessary to hear further evidence, the Col- 
lector is bound under Section 65 Act X of 1859 to declare i 
and record such issue, l 


Loch, J.—Bora the Lower-Courts have 


disposed of this*case in a very unsatis- 
factory manner, 
a certain amount of rent after service of 
notice, Stating the defendant to be in posses- 
sion of 939 beegahs of land. 
ant did not deny the service of notice, but 
stated that-he held upwards of 4,000 bee- 
gahs at a uniform rate at 25 annas per bee- 
gah, which be has paid for the last forty 
years. 
had a farming lease of the village which has 
expired, and that defendant has held over, 


Plaintiff sued to recaver 


The defend- 


Plaintiff states that the defendant 


The Judge says :—“ No issue is necessary 
under Section 65, unless the Collector may 
_ The law says :—“ If on such 
examination (Sections 59:and 60) as afore 
said, it appears that the parties are at issue 
on any ‘question upon which it is necessary 
to hear further evidence, the Collector shall 
declare and record such issue’. It appears 
to us that several issues arise in the case 
which should have been* recorded. The 
plaintiff states that defendant is holding 
over after the expiry of a lease’-which 
covered the area for which enhanced rent is 
now demanded. ‘the defendant says nothing 
about the lease, and pleads that he has held 
a much earger area than that for which 
rent is Glaimed ‘at an invariable rate for 
40 years: His length of occupancy clearly 
does not exempt him from enhancement. - 


The frst issue between the parties seem 
to be whether up to 1270 the defendant 
paid rent on account of 939- beegahs as ' 


‘stated by plaintiff, or on 4,265- beegahs vs ` 


slated by defendant; 2ad, if it be proved 


that the rent has hitherto been paid on the 


* a xw 
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lerd’s own notice declares him to hold, so as to deprive 
him of tho-right of occupancy, or of exemption from 
enhancement under Section 6 Ack X of 1859. 

A ryot who holds lands in excess of his tenure is a 
trespasserand not a tenant, and cannot De sued for en- 
hancement.” The landlord's remedy is (o ech him by 
process of law, or-to sue fora kubooleut .in respect of 
the excess lands. 


aren mentioned by the plaintiff, whether 
the enhanced rent now claimed is fair and 
“equitable, The plaintiff will have to show 
on what grounds he is entitled to enhancé- 
ment ; 3rd, if it be proved that the rent 
hitherto paid has been paid on account of 
the area stated by the defendant, can the 
_ plaintiff recover in this suit the rent now 
claimed, or nt any enhanced rate, or must 
his.present suit be dismissed.: This Court 
do not intend to restrict the enquiry to the 
‘issues recorded above, as others may arise 
between the parties which it may be neces- 
sary to determine. 

The case is remanded for disposal with 
reference to the above remarks. S 












Glover, J.—SPEJAL appellant in this case 
sued his ryot for enhanced rent after notice, 
on two grounds: Ist, that he held more 
dand than he was entitled to, his tenure con- 
sisting properly of 38 beegahs, whereas it 
band" been found on measurement to contain 
42 beeguhs ; and 2nd, that the whole “area 
was liable to enhancement, it being held at 
rates below those prevailing in the vicinity 
for the same kind of lands. 

- The tenure is said to be made up of four 


e Ä f H 
d 


~ D 
C 


The 91st December 1866. 


' E jummas which have been consolidated and 

7 P. resent ; held by the special respondent: for a 
The Hon'ble C. B. Trevor and F. A. Glover, considérable period, àrid, besides. these, he 
Judges. ‘| holds a fifth jumma containing 3 cottahs 


: e | 
Rights of occupancy-—Enhancement 


—Notice—Excess lands—Bjectment 
—Kubooleut. 


of land. 


Both Lower Courts have found. that. ihe 
ryot has -proved lis payment of an uni- 
form rate of rent for the whole 4 jummuas 
for a period of upwards of 20 years, “and 
have, therefore, given bim the. benefit of 
the presumption arising under Section 4 
Act X of 1859. 


It is now urged in special appeal— 


(1) That, in respect to some portion nt 
least of the tenure, the ryot’s dakhilas 
show that it was of the nature of “ khamar” 
land, which by Section 6 of Act X cannot 
give rights of occupancy or save from en- 
hancement, how many years So ever if may 
have been held. d 


Gase No. 2062 of 1866 under Act X of 1859. 


Special Appeal froin a decision passed by 
the Judge of Hooghly, dated ¢he 19th 
May 1866, affirming a decision passed- 
by the Deputy Collector of that Distriċt, 
dated. the 31st: October 1865. -` l 


Rajmohun Mitter and others (Plaintiffs) 
e Appellants . 
PEP ? (2) Thats in any case, the excess 4 bee- 
ġuhs ought to have been assessod at enhanced 
rates ; and— H 


e 
VErsUus 


Gooroo Churn Aych (Defendant) 
| Respondent. 


(3) That no adjudication v was ‘made on 
the claim of the special appellant to enhanc- 
ed rent on.the 5th jumma of 3 cottahs. œ 


With regard to the jirsé objection we 
observe that the special appellant, coming in 
to enhance rent aftér notice, is bound by the 
terms of that notice. He has dastinctly 
called tho specialeespondent’s holding an or- 


Baloo Umbika Churn Banerjee for - 
` ¢ Appellants. 


-’ Baboo Oomesh Chunder Banerjee for 
Respondent. , 


+ 
* 


“Whore a landlord in his notice of enhancement siyles 
` the ryot’s land jotcdarec land, and there is no question of 
the land being so, the there use of the word “ khamar” 

in some of the ryot’s dahhilas cannot. affect his: sialus, 
or place bim in a different positton front SS the land- 


possession sufficieut time to give him a right 
of occupancy, and he therefore demanded 
from him the rates that an occupant ryot 
would have ordinarily to pay, vis. those pre- 
vailing for the same kinds of land in the 


dinary jote of whi¢h the ryot had been in . 


Lë 


, the land, or any portion of it, 


1866, ] Act X 


vicinity. Special appellant yowhere styled 
“khamar ;” 
and it is perfectly clear, indeed the special 
appellant himself cannot contest; that the 
land is not of the description mentioned in 


Sections 6 of Act X of 1859, but ordinary 
jotedaree land held for many. years by ordi- |, 


nary tenants. The word “khamar,” there- 
fore, in some of the special respondent? S 
'dakhilals, cannot affect the ryot’s status, or 
place him in a different position from what the 
Jandlord’s own notice declares him to hold. 

For the rest the Judge hns found, as a fac? 
on evidence, that the dakhilahs filed by the 
special respondent are genuine, aud eat, 
ry back his allegation of payment of an 
uniform rate of rent for more than 20 years, 
thus giving him the benefit of Section 4; and 
with this fiuding, we, in special appeal, can- 
not of course interfere. 


Then, as to the second ground of special 
appeal. The special appellant admits that 
the excess 4 beeguls do not and did not be- 
long to the original holding, but have been 
gradually encroached upon by the ryot since. 
This being so, no suit for enhancement can 
lie. A root who holds lands in excess of 
his tenure is a-trespasser and not a tenant, 
aud cannot be sued for “enhancement” of a 
rent which he has nover paid. The’ land- 
lord’s remedy is to eject him by process of 
law, or if he prefer it to sue for a kubooleut 
in respect of. the excess lands. (vide 6 
Weekly Reporter, page 57, 29th August 
1866). 


It is true that no adjudication was made 
regarding the special appellant’s right to 
enhanced rent on the Sth jumma of 3 
cottahs ; but it is evident from the Judge’s 
proceedings that this was not a point in 
dispute between the parties.” Special ap- 
pellant, when the case was first heard by 
the Deputy Collector, distinctly limited his 
claim to the 4 old jummas, and never pre- 
ferred his present objection, either in his 
ortyinal petition of appeal to the Judge, or 
in the exceptions filed against the 2nd find- 
ing of the Deputy Collector. We think. 
therefore, that in special appeal we are pre- 
cluded from considering the objection, and 
equally so from remanding, the case for en- 
quiry Into the point, à 


The landlord can, if he be so advised, bring 
a fresh suit for enhanced rent of the jumma 
created as he alleges in 1228 B. S., but the 
appeal as now brought must be dismissed 
with costs. 


+ 
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The 21st December 1866. 


R P Present : 


The Hon’ble H. V. Bayley and Shumboo- 
nath Pundit, Judges. 


Resumed invalid lakheraj land with- 
in Government has mehal (Liabil- 
ity of—to rent). 


Cases Nos. 2009 and 2010 of 1866 under 
l Act X of 1859. 

Special Appeals from a decisioù passed by 
the Judge of the 24-Pergunnahs, dated the | 
llth May 1866, 
passed by the Deputy Collector of that 
Distfict, dated the 29th December 1865. 


eo 
affirming Re decision 


Huro Pershad Chowdhry and others 
(Defendants) Appellants, | 


DETSUS 


Shama DPershad Roy Chowdhry and others 
(Plaintiffs) Respondents. $ 


Mr. R. T. Allan nnd Baboos Anund Chun- 
der Ghosal and Bhowanee Churn Dutt 
for Appellants. 


Baboos Onookòol Chunder Mookerjee and 
Mutty Lal Mookerjee for Respondents. 


The bolder of resumed invalid lakberaj land within 
a Government khas mehal is bound to pay rent accord- 
ing to the settlement’ of the Revenue authorities under 
Regulation VIL 1822, until he sues in the Civil Court, 
to set aside, that settlement, or sueg under Act X of 
1859 for a mitigation or re-settlement offent, 

Shumboonath Pundit, J—Tue special 
appellant complains that the Lower Appellate 
Court has given a decree to the plaintiff, 
the ijaradar of the Government khas mehal, 
against the special appellant for rents on the 
ground of a certain jummabundee to which 
he (the special: appellant) wis no consent- 
ing party. 


gi 


WEIS Act A 





The special appellant was holding certain 
invalid lakheraj land within a Government 
_khds mehal, and that was resumed. For 
some years, Government took no steps to 
‘settle. Then the Revenue authori ities, under 


the provisions of Regulation VII of 1822; 


while gettling the whole estate, settled and 
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If the special appellant has any right to 
contest the jummabundee, he had his remedy *, 
inthe, Civil-Courts as the law prescribes; and 
if he his any ground to ask for a mitigation 
or re-settlement of rents, as allowed “by Act: 
X of 1859,-he may even now, under the 
provisions of that law, bring an action in the - 


assessed the said resumed lands. Collectorate. i 


As to the precedent cited by the BEN 
ee it is clear it does not apply to this 
casg. The plaintiff in that case had sued 
for rents at enhanced. rates on the ground 
that, as the jummabundee he relied upon 
shows that other ryots are paying more 
than they paid before, he, the plaintiff, is , 
entitled to obtain a decree for the enhanced 
rate, asked also from the defendant of that. 
case. The Court deciding that case, think- 
ing that the authority of the Revenue officers 
is confined to settlements and rents end does 
not extend to enhancement, held that the 
Revenue thor ities, when making a jumma- 
bundee at enhanced rates, with reference to 
Act X of 1859 then in existence, had not a 
_power to enhance without following the rules 


of the latter law. 


It gppenrg that the special appellant hav- 
ing failed to appear under the notice issued 





according to the provisions of the law əf set- 
_ tlement, the jummabundee was. prepar ed i iu, 
his absénce. T 


Léi D 


` The ioke Appellate Court has, we think, 
rightly held that'fhe spegial appellant, hav- 
e e e ET: «6 
ing, failed to ene in a Civil Court to set aside 
the settlement of the Revenue authorities, 
is bound to pay the rents now demanded 
~ according to the said jJummabundee. , 


It is argued by the special appellant that 
_the plaintiff, as representing the khas mehal 
rights of the Government, must first prove 
that he has any rights to treat the special 
d appellant as a tenant, and quoting ‘the deci- 
sion in page 5 (Act X) of Volume VI of the 
Weekly Reporter,-18th June 1866, argues 
. that, even if he:beʻa tenant, the plaintiff 
See serve. him with. a notice before he can 
demand any assessment from him for lands 
for whieh he, the special appellant, admits 
he’ has not since resumption paid any rents 
at all. 


In this case’ the rents payable by the 
special appellant, and now demanded from 
him by the plaintiff, were for the first tima 
“fixed by the settlement pr oceadings ; and the 
Jaw distinctly, provides that euch acts of the 
Settlement officers are valid and binding as 
long as they are not properly set aside by a 
Civil Court, at the request of the par ty 
interested to see them set aside, o og 


w 


We think that the fact pf the resumption 
of the lakheraj tenure and of the settlement 
of it by the BeWenue authorities crated the 
legal relation of landlord and tenant between 
the Government and the special appellant ; 
and under Act X of 1859, anybody holding 
through Government the khas mehal. with- 
in which the invalid lakheraj was situaied, 
lias, a right. to ask and demand rents at the 
rates mentioned in the jummabundee. 


The special appellant further quotes a ` 
case decided by the,late Gudder Dewanny, 
dated 17th of September 1859 ; but ge these 
facts did not apply to that litigation, and it 
was R quite different. case, it cannot affect the 
decision of ‘the pr esent case. ` x 


In this view of the ease,” we dismiss both 
these special appeals with costs, l 
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The Sth June.1866. 


Present :- 


H 


The Hon’ble G. Loch anl L. S. Jackson, 
Judges. Gë 


e 
Attachment of property before judg- 
ment—Injunction—Appointmept of 
receiver or manager. dë 


d Case No. 221 of 1866. 


Miscellaneous Appeal fram an order passed 
by the Principal Sudder Ameen of Mid- 
e nupore, dated the 23rd March 1866. 


Joynarain Geeree (Defendant) Petitioner, 


VECVSUS 


Shibpersad Goeree (Plaintiff) Opposite 
party. - 


9 E fip i $ H D Ps a Va LH 
Ruboos Dwarkanath Mitter, Hem Chunder. security ; and in default of his fatnishing 


Banerjee, and Onookool Chunder loo- 
kerjee for Petitioner. 


Mr. R. T. Allan for Opposite party. - - 


Sections 81 to 84 of the Code of Civil ‘Procedure are 
applicable only to cases where it is probable that the 
defendant is going to make away with his property so 
as to make it impossible for the plaintiff to execute any 
possible decree against him, and empower the Court in 
such a case to make an order calling upon the defendant 
for security, and, in default thereof, to attach the pro- 

erty, "` i 

Section 92 applies to a case where it is shown ta the 


sion is likely to endamage or make away with any pro- 
~ perty in dispute in the suit, and empowers the Court 
in such a case to issue an injunctioneto the defendant 
to refrain from the particular act complained of, and 
in case of necessity, to appoint a receiver or manager 
of so much of the property only as is in dispute, 
Semble-~-A Principal Sudder Ameen cannot, like the 
Court of Chancery, appoint a receiver in a case where 
the defendant has kept the plaintiff -for a considerable 
time out of assets to which he is jointly entitled with 
the defendant. 

We think it unnecessary to call upon the 
pleader for the appellant o reply. The 
- case has been extremely well argued on both 

sides. But’ we have - from the commence- 

ment had no doubt as t the order which it 
Would be necessary to make. ` e? 


The Principal Sudder Ameen appéars to 
have a somewhat incorrect: understanding 
of the law upon this point. He has acted 
under Sections 83 and 84 and under Section 
92 of the Code of Civil Procedure. He seems 


, MISCELLANEOUS. 


satisfaction of the Court that the defendant in posses-‘ 
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tohave imagined. that ‘the first named of 
those Sections had. reference to moveable 
and ihe last to immoveable property, and he 
made an order under both Sections accord- 
ingly. 

_Now, the fact is that. these two Sections 
relate to very different subjects, dnd to ap- 
plications which have to be made under 
quite different ‘cireumstances. An applica- 
tion is made under Sections 81 and 82, and 
an order made under Section-83, when the 
plaintiff bas reagon to“ apprehend that the 
defendant, with intent, to obsteuct or delay 
the execution of a déerge that may be pass- 
ed against him, is-about? to dispose of. his 
property or remove it.from the jurisdiction. 
In such a case as that, the Court is autho- 
rized eby Section 83 to issue a warrant call- 
ing upon the defendant, within a time to be 
fixed by the Court, to furnish security or to. 
show ‘cause why he should not furnish such 


security or showing. cause, the Court is af- 
terwards authorized by Section 84 toproceed 
to attachment of the property. 

--In this case, if,it appeared to be probable 
that th® defendant was going to. make 
‘away with his own” property so. as. to 
make it impossible for the. plaintiff to exe-- 
cute any possible decree against him, it was 
open to the Court-below~ to make “an -order 
calling upon him for sécurity, and to attach 
his property for that particular purpose, and 
that only. Cais ee e ; 

Then, under Section. 92, In ang suit in 
which: it shall be showy to the‘satisfaction 
of tlie Court that any property which is in 
dispute in the-suit, is in danger of bein 
wasted, damaged, or alienated, it shall be 
lawful for the- Court to issue an injunction. 

The property in dispute in this suit was not 
the entire moveable and immoveable property 
in the possession of the defemdant, but the 
half share to which the plaintiff laid claim. 
If, therefore, it were shown to the satisfaction 
of the Court that the defendant in possession 
was likely to endamage or make away with 
the half share which tlie plaintiff claimed, it 
was open to the Court to make an order 
under Section 92. What that order might 
have been, will be stated-preséntly,  * 

Now, the first thing to be done when a 
plaintiff desires to set the Court in motion 
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on, under`at different Section (as he says), 
to make an order that the’ defendant shall, , 
within a cértain time, give security to cover’ ° 
tlie entire amount of the personal (moveable) 
property “elaimed in the plaint (although 
the defendant had objected that the amount 
of that moveable property had been greatly 
overstated, still the Principal Sudder Ameen 
orders that the Security shall cover the 
entire of that amount); and in default of 
‘such security being given, the whole move- 
able property of the defendant shall be 
placed under attachment. Now, the effect 
of these Loo orders, taken together, was to 
place the defendant, bound hand and foot, 
at. the feet of the plaintiff, aud to disable 
hin from either dealing with his own pro-` 
perty ot defending himself in this suit; and = - 
yet up to this time the Principal Sudder 
Ameen had not before him one single vestige’. 
of proof that the claim of the plaintiff was’ 
a just one. i d 
Under these circumstances, we are bound 
to say that the order of the Principal Sudder 
Ameen in this case exhibits an amount -of 
credulity-and a haste to exercise an extraor- 
dinary jurisdiction, which cannot but excite 
‘the greatest surprise in the mind of the 
Court. Ifhe saw necessity for acting under.. 
Section 92, he might have contented him- 
self with issuing an injunction to the defend- 
ant commanding him to refrain from the 
particular. act complained of; and'if there 
was any extreme case, he might have given 
ap order appointing a receiver or manager 
of the property which the plaintiff claimed. 
But he has gone beyond the very utmost 
limit to which he could possibly have gone 
under Section 92, because he has placed under - 


in such a case‘ as, this, is to present to the 
‘Court:a prinia facie ground for proceeding. 
Such a prima facie ground, no doubt, woulde 
have beén the deposition which the plaintiff 
-personally. made before the Principal Sudder 
Ameen in this case. On such a prima facie 
~- ground “being made out, it ‘would be the 
-duty of ‘the Court to'give notice to the de- 
fendant of the application being made, for it 
{3 Only in extreniecasés, when the necessity 
` for such a course. is unmistakeably shown, 
that the Court ought to-make the order for 
security at once, the usual proceeding being 
an order to,show cause. Notice being given, 
both’ ‘patties would appear in Court and 
-sliow. such evidence and such cause as they 
may..respéctively be able to show for and 
against the applications = * 

Tn: this -case what was done? In this 
casé De -iplaint(ff sappears. a few days 
after the -pbaint -has -been: filed (a plaint, 
be it*observed, which’ speaks of deht years- 
out of possession) with two witnesses be- 
fore the Principal Sudder Ameen, amd he 
andthe witnesses give evidence in support 

“oft the. general application, That evidence, 
we are quite justified in saying, is ‘of the 
most’ vague, the most general, and‘ thé most. 
unsatisfactory description, being;. tis ` nearly 
ap possiblé, in the precise words “of (be 
Sections under “which-the application was’ 

`". made, Upon (at, . (be defendant Je sum- 
> moned.. “The defendant’ appearing desires 
thatthe plaintiff and the witnesses should 
be recalled in-order to their being re-ex- 

. amined in-his presence, The Principal Sudder 

> Ameen directs that the plaintiff be recalled. 
But then it is, manifest’that recalling only 
the ‘plaintiff iñ this case could be of no 
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real “consequente, for the plaintiff had no. 


‘personal knowledge of the facts. He pro- 
fessed: (o. haye atquired knowledge from 
other parties, from letters, and from re- 
searches in the Collectorate. This, therefore, 
when the defendent had- appeared, was the 
proper time for bringing fosward the persons 
from whom he had received the information, 
the letters in which he had foad the 
information, and the researches in the Col- 
‘Jectorate on which he relied. None of 
“these things where shown, and upon the 


‘very vague and unsatisfactory evidencé, 


which we have meutioned, the Principal 


Sudder Ameen goes on to pass two orders,, 


ong of them placing the Collector in abso- 
luteecharge of the entre real property in 
„the possession of: the defendant without 
„specification of the plaintiff's share or defend- 


ant’s share as alleged; and then he goes. 





‘attachment and appointed a receiver for the 
entire property, moveable and immoveable, 
in the hands of the defendant, and not merely 
the share claimed by the plaintif. It 
is quite clear that that order cannot 
stand. 

Then Mr. Allan contends that the order, 
ifit be not sustained as it stands, shoutd 
stand at any rate as ‘to the 8 annas share 
claimed by the plaintiff; and he cites before 
us an authority from Daniell’s Chancery 
Practice, where it is laid down that the 
act of a defendant in having kept the plaintiff 
for a considerable ‘period of time out of 
assets to which he is jointly entitled with 
the defendant, is sufficient to justify the ep- 
pointment of a receiver. . Now, that certainly 
was not the ground upon which the Prin- 
cipal Sudder Ameen proceeded in this case ; 
for could he have proceeded in this case 
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upon any- euch, ground,” e up. to ‘that 


statement, evidence, or aggies 


to the merits of the case’ ‘advanced ‘by the 
plaintiff, but he proceeded on the ground that 
the defendant was actuated by malice, and 
that, merely on hearing of the suit against 
him, the defendant had given way to spité, 


and at onee began to deal with the whole 
proferty in such a way as to show a: deter: |" 
‘mination that, rather than the plaintiff should 


succeed in recovering any portion of it, not 
a particle of the- property, moveable or 
Immoveable, should remain—conduct, we need 
hardly say, which might be SSES of a 
lunatic, not of a sane man. 2 OS 


But’ besides this, it would be going a 
great deal too far to’ say that the Principal 


Sudder’ Ameen had all the ' powers of al. 


Court of Chancery. The Civil Procedure | ` 
Code haslaid down, with precision, the cases | - 
in which the Mofuassil Courts can grant 
injunctions or attachments before decree, and 
we should not-lightly be disposed to extend 
their jurisdiction‘in this respect.. ` 


In any case, it appears to us that we ought 
not, ‘in the present circumstances, to take 
upon ourselves the duty of the Court of 
first instance. 


‘invoking the assistance of the Court under 


one or other of the Sections referred to: 
It may be that he might be able to sub- 
stantiate his grounds for such an application. 
It is sufficient for us to say’ that, when such 
an application is made, and when it is pro- 


perly heard in the presence: of the defend- 
‘ant and supported ‘by adequate proof and 


Sudder |a decree, petitionér 
as claimed, under Section J4 Act XXIII of 


adequate reason, ` the Principal 
Ameen may proceed. to make such order 


‘the law warrants ; and, when so made, it: 
will doubtless be supported by this Court. 


Së 
to the merits of the case except. Bic plaint.. 
The Principal Sudder Améen: did: not advert 


It may be that the plaintift 
may have a sufficient and adequate ground for 





At.. present „the Court must reverse - the 


“Ras jide,’ with’ costs. 
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os’ Phe 11th June 1866. 
Present: > 


The Hon'ble L. S, Jackson Pr F. A. Glo- 
ver, Judges. i 
Puttecedaree Estates in Sylhet- Pre 
emption (Claim to—under ‘Section. 
4% Act XEIII of 1861 how to, be 
anocrten)s i s oe k S 
Gass No. 273 of 1806., SS 
Miscellaneous Appeal from a an order! passed 
by the Judge of ‘S$ gy Mets ` -dated the 10th 
February 1866, reversing œ order of 
the Principal Sudder- Ameen of ethat 
_ District, dated the Sth August 1868. 


Send Abdool Jaleel, Petitioner, R 


r D 
Soe + ae ae 


a 2 persus Te rn E 


1. 


-t d es * 4b oy ft. 
. Kaleo Koomer Date, GE Se A. 


` Baboo' Debendió Narian Bose and Mr. 
° C. Gregory y for Pétitioner. 


"éi one for Opposite party. 


Petitioner was d co-sharer.in an estate in Zillal 
Sylhet. The right and interest of another ¢o-sharer in’ 
the same estate being put up for sale“in execution of a 
decree, the petitioner claimed: it under Section 14 Act 
XXII of 1861. Thé Principal Sudder Ameen thereupon 
substituted him for the dctual - “purchaser. The Zillah 
Judge in appeal reversed: this ‘order on ‘the ground that - 
putteedaree estates were unknown-jn Sylhet, Petitioner. 
asked for the interference ofthe.Court under Section-35 
of the'same Act. Hxtn‘thatyin' sitchscircumstances, the 
Court executing a decree had no authority. to substitute ` 
the:claimant for the actual puchasér without the consent 
of the latter, and that a party claiming a share under the 
Section cited is simply in the position of -2.’party who, 
haying a right of pre-emption, has observed the requisite 
formalities to enable him to assert the right, and must 
resort to a Civil, suit to obtain the benefit thereof. ‘The 
orders of the lower’Qpurts were set aside accordingly, 


_ Jackson, J. (Glover, J., concurring )— 
‘Tis dese came before me sitting alone, 
on a reference from the Deputy Registrar. 
It appears that the petitioner states himself 
to be a co-sharer in an estate in Zillali 
Sylhet ; and ‘on the ‘interest of another co- 
sharer being put up’ for sale in, execution of 
came forward and 


t 


1861, to be declared. the purchaser of, that 
interest. ` The Principal - ‘Sudder Ameen en- 
| tertained his claim and Proçeeded to substi- - 
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tute the petitioner for.the actual purchaser. 


"The actual purchaser on that appealed to 


the: Zillah ‘Judge. 
first ‘confirmed the order of the Principal 


. Sudder Ameen, Wut subsequently, on apli- 


‘cation from the purchaser, set aside his 


` first order and reversed the decision of the |- 


` Principal Sudder Ameen on the ground -that 


putteedaree estates were unknown.in Sylhet. 
Petitioner now seeks to bring the case be- 
fore this Court, abandoning his- right of 
appeal as stated in his petition, but avail- 
ing himself of the language of Section 35 
Act XXIII of 1861. - 

-It appeared to me that there could be no 
appeal in such a case, and that the terms of 
Section 85° would not apply.-- But "as it 
appeared ` unsatisfactory to dispose of the 
application merely’ on this ground, I thought 
-it advisable to call“ip my ` learned brother 


` "Mr. Justice Glovér, and to. dispose of the 


_wholg-matter arising upon the application. 


It appears to me that, whether or not| 


puttees and putteedaree estates are known in 
Zillah: „Sylhet, the. Principal Sudder Ameen 
wl no authority; under Section 14,Act 


— XXIII of- 1861, absolutely to substitute the 


we 


petitioner for: the actual purchaser of the in- 
terest which was sold. It appears to me ‘that, 


` the éffect of the Section referred to-is: ‘merély” 
_ to enable a person; being a co-sharer in such’ 


. puttéedaree estate, to come forward and 


` advance" his claim’ to. pre-emption%t s sale 


in execution of ‘decree ; -ang I ‘think that 


the party who “has come ‘forward and 


advanced such claim’in-the mode prescribed 

- by the Section; i is precisely in -the situation 
ak 

of ‘any ‘other- party: entitled to pre-emption. 


Zo has observed’ the’ requisite formalities 


inSasserting- such ‘right.- It is obvious that, 


e “Before. avclaim for -pre-emption in ‘this “case 


_ sion take up and decide summari 


as Cape other cage can be allowed, various 
questions‘ -of fact and of law will have to be 
détermined. ` It’ would be inconvenient that 
the "Court, which is merely perfor ming the 
ministerial function of selling an interest 
in execution of decree, should on that occa- 


questions as ¢hose. I think, therefore, that 
a party claiming pre-emption under. the 
-Gitéumstances stated in the Section, must 
come: into Court and assert his right in a 
Civil’ suit. 
Principal Sudder Ameen was wrong; and 
ought to have been set aside on that ground. 


The application’ is rejected, but the pro- 


. ceedings are declared. ‘null from the com- 
` mencement, and thè ‘petitione .will be at’ 


liberty to proceed. as above indicated. 


The Zillah Judge at 


‘defendant, 


such. 


The. order, therefore, “of the’ 


“The 1th June, 1866. 2 oS 


ie E E ‘Present: 


The Hon'ble L. S. Jackson, Judge. `. 


Right: oF appeal to Privy Council— 
Value of portion of property’ be~ , 
low Rs. 10,000. 


e 


` Case No. 120 of 1866. EN 


Privy Couñcil Appeal from a decision: 
passed by this Court on Ra Blit A 
ET 


Qaooroop Chunder Mooker ‘Jee, Appellant to” 
a" >~ England, . > 


= versus ` ce S 


‘Pertab Chunder Paul and others, 
Respondents to England. 


Baboo Otool Chunder Mookerjee for . 
Appellant. ’ 
. Baboo Hem Chunder Banerjee for 
Respondents. 


An appeal to the Privy Council, involving a question | 
or demand respecting property which on the whole.is of 
the-value of more than 10,000 Rupees, is admissible- 
although the portion of the property to which the appeal 


relates i is below that value, 


Tr appears to me that this appeal to Her 


“Majesty in Council ought to be admitted. 
` '.The matter at issue relates to an alleged, 
Tight of the plaintiff to assess rent upon a 


quantity of land ind the occupation of the 
The claim was at first made in- 
respect of the whole land which was then 
stated -to be 164 beeeahs ; and the value of | 
thé claim, assessed under the provisions of ` 


the Stamp Law. for fiscal purposes, was ~- 


12,400 Rupees. The Court of first instance 
dismissed the plaintiff’s suit as to a portion 
of the land, but gave him a decree for the 


larger portion, which, according to the same 


rule,” was valugd at 9, 232 Rupees. 

-The defendant, being dissatisfied with this 
portion of the decree, appealed to this Court. 
The result of the appeal was eventually that 
the plaintiff’s suit was dismissed as to the 
entire -claim. 

The plaintiff now desires to carry that 
portion of the case which has been decided 
by this Court; in appeal to England. The 
defendant; on the other hand, objects that 
the value or sum involved in the ‘appeal to 


this Court, and, cottsequently, in the appeal to ` 


Her. Majesty i in Council, falls short of 10,000 
Rupees, and that, consequently, the appeal . 
is inadmissible. 

It. appears, to me, however, that this 
appeal does fall- within the meaning of the 
terms of the 39th Section of the “Letters 
‘Patent. of the High Court’ of Judicature, 


tT 


ar 
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e ‘ment, decree; or order ` shall: ‘involve, 


+ contended (and, it would seem, successfully | 
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valde 10, 000 Rupees). It_-appears ‘qnite 
|. possible. that, if enquiry. were instituted, or ' 
if the possible amount of wasilat: which 
might be awarded were taken into consider- 
ation, the valne -might.'amount to 10,000 
Rupees. But I ‘prefer’ admitting the ap; 
peal upon the ground I have stated, namely o 
that a party, haying involved . in his 
appeal, a question or demand. respecting 
property which on the whole is of the 
value of more than 10,000 Rupees, is entitled 
to bring his appeal, especially where the 
whole property was ‘originally involved in 
the suit, 





Calcutta. The words are ‘f at ech e 


























= directly or indirectly, some: claim, demand, 
‘or question“ to or respecting’ ' property 
“amounting to or of the value of not less 
“ than’ 10.000 ` Rupees.” Now, the “ whole 
property to which this demand or question 
related was admittedly of the’ value of more 
than 10,000 Rupees. It is true that, as to 
‘a-portion of the demand, the plaintiff failed 
in the Court of first instance, and by his 
omission. to bring that matter in appeal 
before this Court, the decision on that part 
of the casa has become final. Notwith- 
startling. this, it- appears’ ‘to me that the 
claim which he. still, maintains respecting 


his right to enhance the remainder of the i The 15th June 1866. .--/. , 


proper ‘ty, brings him within the meaning ‘Present : VC 
of the words I have quoted, , S 
In the case of Mussamut Ameena Kha- Ke Ho Cie LK, Chief 
toon (7 Moore, p 261), the Counsel for the Judge j 9 -L i 
* ok $, - d 


appellant, referring to the words which 
then’ governed the admission of appeals, 
namely,“ the value of the matter in dispute in 
any such appenl to Her Majesty in Council,” 


Floaders (Dismissal of). ° 


Petitiop of Sheikh Ahmeenooddeen Ahmed, 
complaining of an order-passed by Mr. E. 
G, Birch, Judge of Shahabad, dated the | 
22nd January 1866, dismissing him fro 
- his office as a Pleader- -of that District. 


ae Wa E. Peacock and C. Gregor, Y 
` for Petitioner.‘ 


A ‘Zillah Judge has no power after the Ist ge 


contended) before their Lordships that those 
words related to the whole matter involved 
in the suit which was the subject of judicial 
enquiry in the Court below. Their Lord- 
ships, in the order which they passed, did not. 
expressly say that they sanctioned this con- 
tention, but they granted leave to appeal-con- 
ditionally on the facts contained in the.peti- 
tion appearing to be correct. ‘Those words, 
it appears ‘to me, were infinitely less wide 
than the words of the’ present Charter. It 
cannot be doubted that if, in the case before 
me, the claim of the plaintiff -had been 
dismissed in this Court as to the-less portion 
of the land and their claim decreed as to the 
greater portion of the land, each of the 
_parties separately would havethad the right of 
“appeal to Her Majesty in Council in respect 
of the question which each ‘was entitled to 
rpise respecting the entire property. 

It does not appear to me that the-fact of 
appeal by the opposite party Lag bringing that 
share of the property in respect of which 
he has been . successful . into - question) i 
what determines the right of the other 
party to appeal, and, comequently, I -think 
that in this čase, even ans-the fact stands, 
the party who is dissatisfied with a judg- 
ment which has been passed, ‘is entitled to 
bring his portion of the case before Her 
Majesty in Council. In this case, the amount 
even of the portion comprised in the appeal 
very nearly approaches to the appealable 


.1866 to. make an order under Act XVIII of 185% dij- 
‘missing a Meader. „He should proceed under Beton 
16 Act KX af 1865, and refer .the matter, with his 
report, to the High Court. 

Even under Act XVIII of 1852. under whi ‘the 
Judge erroneously acted’in this; case, a pleider was 
liable to dismissal only on, proof: of conviction of a 
Criminal offence by a‘ competent Court, or On proof 
of a declaration or finding by a competent ‘Court (in a 
suit or: proceeding to which the pleader wasfa party) 
that he was guilty of a breach of trust, or for fraudulent 
or dishonest conduct in the’ discharge of his professional 
duty ; and this also after notice’ afd adjudication aa 
prescribed by Section 4. df: | 

Peacock, C. J. —On thé 22d 1 anuary last, 
Mr. Birch, who was the Judge of Shahabad, 
dismissed the petitioner Sheikh Almeenood- 
deen Ahmed from his office as af pleader of 
that District. The order was passed after 
Act XX of 1865 came into operation. That 
‘Act came into ‘operation on “the /1st January 
s.| 1866, and by the 3rd Section of the Act it 
is enacted that, “ so far as they affect the 
“ territories to which the Act extends, tlie 
“ enactments set forth in the first Schedule 
“ hereto are repealed, except jso far as they 
“ repeal any other enactment, and except as 
“to the recovery and application of any 
“ penalty for any offence which shall have 
“ been committed before the commencement 

D ij 


“of this Act.” 
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One of the Acts- mentioned in the Schedule 


- as repealed was Act XVIII of 1852, called. 


the. Pleaders’ Act, and it is. clear, I think} that 


the ‘dismissal of a pleader under that Act 


eainot be considered as the recovery and 


‘application of a“ penalty as provided for in 


Section 3. Therefore, the Judge, when he 


passed that order, had no. power to make it. 
. He ought to have proceeded under the pro-. 


' visions of Section 16, and to have referred 


the matter with his report to the High Court, 
if he thought that there was ground for dis- 


Missing the petitioner. 


On the Gth April last, this Court made an 
order to the effect that the order of the 
Judge dismissing’ the petitioner will be 
quashed unless. the. Judge, within one fort- 

night after the receipt of the order of this 
Court, shall show cause to the contrary. 

< On the 14th April 1866, the Judge sent a 
leiter ‘commencing :=- 

“ I havebeen, called on by the High “Court 
“tf “show cause” why’ my. decision of the 
22nd January | last should not be reversed. 
nr My order has. been quashed without any 
“ reference-to the recor ds upon which ib was 
vr based, ` 

“As this mode of procedure is novel. to 
“ me and I do not know what I am required. 
“to do, and as I consider that my order 
“ is perfectly justified by the records of 
e the cases I now submit, I have only to. 


“ ask that the Judges will be peedsed . tors: 


nr go through these cases. I have made’ my 
“notes on the’ :pleader’ s petition, which iš- 
‘fall of misrepresentations. More than this 
er I do not consider myself bound to do.” - 
"But then „the, Jadge’ thinks it right’ to 
remonstrate against the order of the Court. 
De sur, 
"Ce É beg- respectfully to remonstr nte against 
o the procedure adopted in this case. My 
er order .has’ been reversed without the Ap- 
d pellate Gourt, looking at the records ou 
‘which I bad founded my opinion. The 
"7 pleader has returned; giving out that he 
«is to be allowed to practise at once. I 
“ submit that the Judges of the e Leg 
a Court shoyld *assume that a Jufge has 
‘come to a right decision until they are 
“iña position to show, from the records 
“upon which the Judge has based his, 
« decision, that he is not justified i in coming” 
e to the conclusion he has arrived at.” 


order without heaying the Judge. They 
made their order in the form in which they 
framed it,. rather out’ of consideration to 
him ; they did not ‘call upon the Judge to 


Now, this Court did not set aside Së 


: 


ea eause-.why his order should not be d 


reversed, and they did not reverse his order’, 
without giving, him an opportunity of sup- 
porting it if he wished. ` 
that thé. order will be quashed if he does 


not show cause to’ the contrary. {f Mr.. 


Birch had been called upon to show cause, 


(he being a Judge of a subordinate Court), it 
might have looked as if the Court had decid- 
ed that “he - had acted improperly and called 
upon him for an explanation, > 


et 


They merely ‘ay ` 


With regard to the Judge’s remonstrance, © 


‘the Court did not assume (bat the Judge had 
come to a, wrong decision without having 
looked into-the case. His own order “upon 
the face of it showed that he was primd 
facie wrong, and therefore the ‘Court said 
in substance that they would quash it unless 
he should show that it was right. 

Now, the proceeding against the petitioner 
commenced as far back as the 22nd Jaly 
1863. He was then called upon to show 
cause why he should not be dismissed, and 
he was actually suspended from appearing 
in the Judge’s Court. 


Tlie ‘Judge, in his order dismissing - the dë 


petitioner » Says— 


- “ Sheikh Ameenooddeen, pleader of the 
“ Judge’s Court, was quasi suspended by my 
“ pfedecessor in consequence of a number 
“of charges preferred against him of 
‘‘ dishonest conduct in the discharge of his 
«professional duty. He was called 1 upon by 
my predecessor. to auswer to the charges, 
“and bis answers were filed. The case 
“was nof, however, taken up by my pre- 
á decessor, but, though ripe for decision, was 
“ left to me to dispose of.” 


I do not know what the Judge meant by 
“ quasi ' suspended. i Probably ` he meant 
that the petitioner was not suspended nito- 
gether, but only so far as appearing in the 
Judge’s Court. Be that, however, as it may, 
the pleader was actually suspended, and he 

had the imputation of dishonesty cast 
upon him as far back as the 22ud Jufy 


matter was not finally disposed of, one way or 


1863, nearly two and a haif years ago, and the ` 


the other, until the 22nd January in the pre- 


sent year. I must say that it appearseto me 
a very improper thing to suspend- a pleader 
for misconduct, and then to leave thé matter 
undecided whether he is to be dismissed or 
the. suspension is to be removed for any long 
petiod. That, probably, was not Mr. Birch’s 

fault, but the fault of his predecessor in: 
not. taking up the case and. deciding, ig as soon 
as it was ripe for. hearing... 
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Fhe Judge says s— "7 


w “ The first charge -is that: thie “pleader 


“in the case of Sokhée: Roy! ‘fraudulently 
‘ applied’for a.sum of money which his 
“ elieng had realized before the, “Mutiny. 
“ The pleader filed an answer- denying that 
“ his client had ever ‘received’ the money. 
“It was proved that he had, and the Prin- 
“cipal Sudder Ameen sent the pleader to 
“ the Magistrate. - The ease came before the 
“ Joint-Magistrate, who, crediting the plead- 
“ er’s statement that he did not know the 
“ money had been paid, let him off. The 
“ present petitioner urges that conduct stich 
“as*this should -be noticed, although the 
“ pleader has been let off by the Criminal 
E Court.” 

With reference a this charge, the’ peti- 
tioner says— 

“ That the first da ge is wholly answered ` 
“ by the fact that your petitioner was ac-: 
“guitted by the Magistrate, nor is there 
“any proof that your petitioner applied for 
“that money with a knowledge that his 
“ client had previously realized the same. 
“ Your petitioner, as a vakeel, received i in- 
* structions in regard to that matter, and 

“ acted on the instructions he had réceived ; 
“ and thus your petitioner submits that no 
** intentional misrepresentation has béen 
“ made out, nor could. be.” 

Upon this, the Judge remarke -— 


« Reference has only to be made to the. 
“ formal decision of the Principal Sudder ` 
«“ Ameen, dated’ 3rd October 1861, to show 
“ the falsity of this statement.” 


The Principal Sudder Ameen at that’ dans 
did not decide that the pléader. „had been 
guilty of misconduct. He oni: found that 
a prima facie case existed ggainst him, 
upon which he sent the pleader before the 
Magistrate upon a Criminal @harge. The 


‘mere ‘order of reference to the Magistrate 


in a case in which the pleader acted’ as a 
pleader and was not even a party, cannot 
be faken as conclusive evidence against the 
petitioner to justify his dismissal for an 
offence for which he had’ been tried and 
acquitted by the Magistrate. “‘But the case 
did not stop there. “On the 22nd’Decomber 
1862, Mr. DaCosta, the Principal Sudder 
Ameen, passed au order dn a petition against 
the petitioner. Mr. DaCosta went into ‘the 
case and found that -the pleader had been’ 
acquitted by the Magistrate, and he dis- 
missed the petition and made the petitioner 
pay costs. How, hen, op anything said 
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ront dismi@sed with a ruined character. 


‘to try him? 
.1863 for the very same charge fot which 
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onse was heard and finally determined by 
‘the Magistrate and -Mr. “DaCosta in favor 
of the’ “pleader, be ken as evidence of his 
guilt ? i S 


"The pleader, then, has been acquitted by 
the Magistrate and acquitted by Mr. DaCosta 
in 1862 ; and get, more than 3 years after- 
wards, hie. is convicted by Mr. Birch of an 
alleged-previous offence, merely upon the 
stutement made by the first Priucipal Sudder 
Ameen when he sent him before the Magis- 
trate. “But Mr. Birch in his letter says: 
“ His acquittal of thé Criminal charge by 
‘fan inexperienced young officer does not 
“ remove the stigma attached to his name 
“by the formal. record of his dishonest 
“conduct as a pleader by ‘the Principal 
‘ Sudder Ameen, and the Judge ` of the 
‘time should have dismissed him upon’ the 
‘ Principal Sudder Ame¢h’sedecision.” T 


I think that Judges, before tly: ack in 
this way, ought to reflect upon what they 
are about. The petitioner. -had obtained. his 
sunnud 20 years ago, and he ought not to be 
dismigsed unless a case were proved ‘against 
him. Dis ruin to a man to be dismissed 
from the officer of pleader, and deprived. 
of. thè- right of carrying on a profession in 
which he has been engaged and been sup- 
porting himself and his family for a period 
of 20. years. But heis not only dismissed, 
Is a 
/ yi to'be ruined’ in his character ‘and in 
“nis “prospects in life upon the charge of 
having committed an--offénee - of which he 
has been acquitted, merély because’ a Prin- 
cipal Sudder Ameen 3- or A years ago made 
some remarks- against: him and charged 
him with an offence ‘of which’ he was acquit- 
ted by the tribunal “which -had- jurisdiction 
Or is- he to be dismissed iu 


the Principal Sudder Ameen had dismissed 
with costs a petition against him in 1862 ? 
If such a proceeding as this is to be up- 
held, no man would be safe ! 


The sagond char ge is that,-“ being the 
“ vakeel of Chowdry Sheo Suhai*Singh, who ` 
“ sued for possession in virtue of, a mort, 
"onge deed, he purchased the land the. 
“ subject of the suit in another execution 
“ of decree case, and threw op his appoint- 
“ment of vakeel to Sheo Suhai Singh, 
“ thereby acting dishonestly by his client. 
“ Having purchased the laifd under mortgage 


“ to the detriment of his client, he is ac- ` 


“cused of Uishonest- and unprofessi onal 


by the Principal Sudder- Ameen before the | ‘ conduct.” 
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In reference to this charge,the Judge, in 
his order of dismissal, remarked as follows :— 

“ I consider that the pleader’s conduct*in 
t purchasing in execution in another case 
“ a property under litigation, of which liti- 
* gation he had the management, is of itself 
-* a breach of trust sufficient to render him 
“deserving of dismissal. His subsequent 
“reconciliation with his client in no way 
“ affects the dishonesty of his conduct,” 

The pleader, in his auswer to this second 
charge, says “ that there is no one of the 
“ elements for which a dismissal is provided 
“by Act XVIII of 1852. The purchase 
“of the property in auction jointly with 
“ others, which property was alleged to, be 
‘pledged under a bond upon which a suit 
‘has been instituted, is, your petitioner 
"7 submits, not fraudulent conduct. Your 
“ petitioner, upon the purchase, withdrew 
“ from the case’ with notiee to his client, who 
“í pade no objection. If the bond was 
“ true, the purchase by your petitioner joint- 
“ly with others of the rightse of the 
“ original proprietor would in no way pre- 
“judice the plaintiff in that suit.. The 
** Judge is wrong both in law and in fact in 
“ saying that your petitioner’s conduct was to 
“the detriment of his client, and that he is 
“accused of dishonest and unprofessional 
“ couduct, whereas there is no charge pre- 
“ ferred against him by any person.” 


Now, it is well known that a purchaser 
at a sale in execution purehases only the 
rights of the judgment-debtor, and that, 
if he purchases’ an estate under mortgage, 
he does not take it free from the mortgage. 
When the property in question was put 
up for sale, the petitioner joined other per- 
sons in purckasingit. Ofcourse his interest 
as a purchaser would be in conflict with his 
duty as a pleader for the mortgagee who 
was endeavouring to establish his mortgage, 
_ Asa pleader, it would be his duty to en- 
deavour to establish the mortgage. As a 
purchaser, it would bee his interest to get 
rid of the mortgage, so as to acquire the 
property freee from the mortgage.’ It is 
unnecessar$, for the present purpose, to 
determine whether the pleader having been 
retained by his client for the purpose of 
establishing the mortgage, could have aban- 
doned his retainer and joined with others in 
purchasing the property. That is not the 
charge on which the Judge has dismissed 
him. He dismissed him for dishonest con- 
duct. Remarking on the pleader’s answer 
to the second charge, the Judge says :— 

“ Reference to the formal decision of the 


Principal Sudder Ameen, 15th December 


rr 1860, in which he comments with severity*, 


“on the pleader’s dishonesty, will show 
“ what, an officer of his experience thorght 
“of this case, and the pleader ought 
“to have been dismissed there aul then 
“ under Section 2 Act XVIII of 1852.” 

But when we look at the decision to 
which the Judge refers, we find that the 
Principal Gudder Ameen, having gone into 
the question as to whether the bond was a 
genuine document or not, said, “In my 
“opinion, the bond is not a valid document; 
“it very existence is founded on fraud and 
“ fiction.” Now, the bond is found by this 
judgment to be aforged bond, and founded on 
fraud and fiction. The pleader, having been 
retained to enforce the bond, joined others 
in purchasing the property. But the plead- 
er does not do it secretly. He gave his 
client information of his having joined others 
in purchasing the property as he alleged, 
and he threw up his retainer with the con- 
sent of his client, or aé least after notice 
to the client and without objection. If the 
pleader had concealed from his client the 
fact of his having purchased, or if he had 
purchased benamee and continued to act for 
his client as if nothing had occurred, and 
allowed his client to lose his case by having 
his mortgage set aside, there would have 
been dishonesty. But where was the dis- 
honesty in throwing up the retainer and 


‘becoming the purchaser ? 


The Principal Sudder Ameen proceeds to 
remark :—* And it is not unlikely that the 
“first party defendant too had a hand in 
“ this fraud, because to be indifferent after 
‘ what had transpired argues complicity in 
“ the fraud. It is certainly surprising for 
“ Sheikh Ameenooddeen Ahmed, pleader of 
‘this Court, to act in the manner he has 
“done. Although he was plaintiff’s plead- 
“ er, still he purchased at an auction sale the 
“same property that was pledged in the 
“ bond ; afterwards disengaging himself from 
zz pleadership to plaintiff, appears on the Side 
“ of the defendant to set aside the bond, and 
“ ngain having entered into a Razeenamah 
pr with the plaintiff, resumes his pleadership, 
“and while engaged as his plealer, he 
"enee his evidence deposing that he cannot 
“say whether thé instalment bond was 
“ genuine.” 


By allowing the pleader to resume his 
pleadership, it would seem that the client 
did not think that the pleader bad commit- 
ted an act of dishonesty. The Judge does 
not find that the pleader purchased without 
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‘notice to his client or, that a client object- 


zed to his throwing ‘up ‘the: ‘Yétainer, mor is” 
"it anywhere found that the - mortgage was 


concocted and ‘set up fraudulétitly by the 
. pleader and his client.in order Nat thé 


pleade® might become the purchaser at a low 


rate upon the supposition created that the 
land sold was subject to the mortgage. 
Section 2 Act XVIIL of 1852 provides :— 
“ Any pleader practising in the said Courts 
“ shall -be. Hable to dismissal..on proof of 
“his conviction, by a competent Court, of 
“a Criminal offence, or on proof of a de- 
“ claration or. finding by a competent, Ceurt 
‘nea suitor proceeding to which such 
“ pleader was “a: party, that he has know- 
“ ingly committed .a breach of trust, or for 
“ fraudulent or dishonest conduct in. the 
“ dischargé of his professional duty.” — 
Surely this was not a suit against the 
pleader for a breach of trust, This was a f 
suit to enforce a mortgage against the pur- 
chaser. If the pleader had kent the retainer, 
his duty as a pleader would have been 
adverse to his interest as as a purchaser. 
The suit was brought to determine: whether 
the mortgage ought to be enforced against 
the pleader™ AS purchaser, and it was settled 
by compromise. The suit was not brought 
by the owner of the: land for depreciating 
the sale by setting up a fictitious sale. The 
owner of the land made no complaint. How, 
then, can it be said that this was a suit 
instituted against the pleader in which a 
Court of competent jurisdiction decided’ that 
he knowingly committed a breach of trast ? 
What breach of trust ? Surely,, not the 
throwing up of his retainer in a suit to en- 
force a for ged bond. If there weng o breach 
of trust, who was the trustee, and, who was 


the person beneficially interested iw the’trust ?: 


The third charge ogainst the pleader is, 
that he filed a petition in the ame of Mus- 
samut Padmawut Kooer, which petition he 
was not authorized to file, and that he filed 
it with fraudulent intent. 1 

fn reference to this charge, the- Judge 
says :— © > 

“ My dE appears- to have taken 
“this case up, but to*have-let it drop on 
‘‘the representation of other ` pleaders . of 


` “the Court that they hed to ZC? upon 


s Mooktars who SE to them to file pe- 
* Hong," i 

To pronouncing the judgment of the Court 
in this case dismissing the pleader,. the 
Judge passed from the 2nd. to the . 4th 
char, ge, thereby letting the 3rd charge drop, 
as his predecessor had done. i 


- 


Snot come into Court. 





See 


Iw reference to this charge, the pleader says 
“ that-the 3rd-cliar ge against your petitioner 
“was ‘one that.had been investigated and 
* dismissed ; -your petitioner should not 
“again be Tar assed - with it. Besides, the 
"3 “ Judge is” wrong,in*saying that the matter 

“was dropped: by the former Judge on the 
“ dere ‘of the pleaders. The party 
“ who had preferred that charge was called 
"upon. to support ‘it by oath, but did not 
“ do so, and therefore the J udge. dismissed: 
“ the charge.” 

In commenting on the geg S answers, 
the Judge.takes up the charge again which 
he had passed over in his judgment. He 
gays :— 

“ Thé lady petitioned the Court that she 
“ had never authorized the pleader tô file the 
“ petition he had filed on her laéhalf,-and 
which was injurious to her interests. .-On 
Fe this Mre.. Leycester calletl on the pleader l 
‘to defend. his conduct (3rd Mach 1862). 
“Mr. Tucker then ordered the lady ro an, 
« pear jn Court and give: her deposition. 
“ She of course objected; “being a Jade of 
rank, and asked that a commission might , 
‘issue, ‘This was refused, and the ¢ase 
“was struck off because the ladı y would 
Reference to Mr. 
*.Leycester’s Roobakaree will show what 
"he thought of the pleader’s conduct.” 

In answer to this same charge, the pleader 
goes “on™ further to say “that your 
“ petitioner had put in his defence in that, 
matter ‘and had ‘completely , refuted the 
“ charge preferred agriùst him; and further 
“there is no evidence whatever i in this in- 
“ vestigation that youipétitioner acted with 
a guilty knowledge or. was a party to the 
“ fraud, if there was ‘any, for the subsequent 
conduct of Mussamut ‘Pudiawut clear ly 
“ shows that she was playing ‘ fast and loose,’ 
“for she compromised the suit afterwards 
‘on the very terms of that petition.” 

‘The Judge: says that the charge was 
allowed to ‘drop. because a commission was 

refused, and the lady would not come into 
Court. thought it very unlikely that Mr. 
Ley cester would have refuSed, to issue a 
commission and have compelled a lady of 
rauk to appear in Court. The Judge has 
not ascertained the facts with accuracy. A 
commission was not refused. The persons 
who appeared for the lady were asked if 
she would declare that she never signed the 
document. They stated thmt she was away 
from home, that she could not appear in 
Court, but that, ifa Commission were issued, 
they had no doubt she would prove that she 
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-had not signed. Three weeks were given 


dd not appear. ` 


to.them.. At the end of that time, they 
But what ig very remark- 
able, the suit was afterwards compromised 
by:the lady on the terms of the petition 
which the pleader was‘chatged with having 
filed without her authority:. The Judge 
‘does not deny that part of the’: statement of 


` the pleader. 


The next charge is the Ath - erate 


i namely; “that the pleader having taken a 


~ 


"re Vakalutnamah to file an objection to a 


“s sale; instead of filing it, kept it- back, let 
“ the sale proceed, and purchased the pro- 


© perty sold in the name of his wives and 


‘ defendants, and that, in so doing, he was 


. “guilty of dishonest conduct in ‘the dis- 


rr ebe ge of his professional doly: z 


aek larity, of sale-was made. on behalt of the 


déi 


‘not a*Vakeel -of the Sudeer Ameen’s 
The object of that petition is- 


din-their character and prospects in life on 
~a mere petition without proof. There was 
"gn evidence whatever in this case to prove 
‘the charge against the petitioner. 


er receive the Vakalutnamah. Those were 


_.‘ person who is said to have'acted as Mook: |, 
‘“tar was not then a Mooktar of the Judge’s 


. * Court. 


-í evidence in support of sach charge.” ` 


i? 


:- The, pleader answers :— ` 


vn The: 4th charge is wholly unfounded. , 
" ër Your petitiontr never took any, : Vakalutz | 
A, jamah tô put in an objection to` ihe sale: 


‘he very petition of 18th November 1862, 
a «by which'the complaint as‘ to the irregu- 


Fes “ jhdgment-debtor, places the matter beyond 
a doubt that your petitioner refused to 


er enough ; but your petitioner distinctly de- 
“ nied the fact that he was even offered that 


“ Vakalutnamah, and it has never, been, 


‘proved that that Vakalutnamah..was’ of- 
« fered to your petitioner.’ Fdftlier, the 


rr Court, and that is clear from that very 
" petition. Besides, your petitioner was 


“ quite clear from its contents, that it was 
“only to cieate evidence ofa purchase 
“t for the judgmgnt-debtor himself, and was 
“nothing but a vituperation, as is usual 
‘“ among natives. Your petitioner would 
Sailen submit that there is not a tittle. of 


“With reference to the pleader’s answer, the 
Judge merely says that “ reference, must -be 
made to MrgSolano’s petition.” Now, it ought 
‘to be known that pleaders are not tobe ruined 


No -man 
would- be safe if.every statement made in .a 
petition filed ine the Mofussil Courts is 
-assumed to be true without any evidence 
given in support of it. In tbis case, Mr. 


-Solano himself did-not even verify kis peti- 
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tion. This charge, therefore, like- the 
others, fälls- to the ground. d 


The next is the Sth charge, whichis “ that” 
" the pleader. ‘fraudulently and dishonestly 
‘ filed % petition on behalf of Mussamut. 
“ Moula Bux which she had not aufhorized 
“him to file.” 

On this charge, tbe J udge, in his order 
of dismissal, says :— 

" As‘regards his conduct in the last men- 
“tioned case, it has been commented on 


“ with severity by the Judges of the High ` 


‘“ Couri in the case of Moula Bux vs. 
“ Hossein Jan. The pleader is pronounced 
“to be wanting in strict integrity, and- the 
“ evidence given by him is pronouneed 
to be utterly eee by one of the 


1 Judges.” 


But it should be borne: in mind - that the 
_pleader was no party’ to that suit; and 
whatever remarks the Judge may have 
made in that case as to whether he was 
worthy of credit or not, they were remarks 
made ina suit inter alios, against which 
the pleader had no means of. defend- 
ing himself. They were probably not even 
made in his presence. Pleaders and wit- 
nesses who are not parties to a suit cannot 

call witnesses on their own behalf to dis- 
prove any charge which, may be made 
against them. Ifa Judge states his reasons 
for disbelieving, a witness, whether the 
Judge be a Judge of the High Court or not, 
his remarks are not sufficient to. justify the 
‘conviction ‘and:punishment of the witness. 
Ifa Judge says, “I wholly disbelieve the 
wituess,”—or if he goes farther. and says, 
“ I believe the witness. has perjured him- 
self,”—this ig-not- sufficient to warrant the 
punishment of the witness for perjury without 
a trial.” Is*it no punishmént, I would ask, 
for a man to be dismissed from a pr ofession 
with degradation ? Statements made behind 
a person’s back and which he has no means 
of answering are surely not to be used as 
evidence on which to convict him of a crime 
or to dismiss him with disgrace from prac- 
tising his profession. There is only one course 
to be pursued by Judges in dealing with 
pleaders guilty:of misconduct. They should 
enter a charge and decide the case aecording 
to the evidence. e Act XVIII of 1852, under 
which the Judge ’appears to have been er- 
roneously acting, says (Section 2) that a 
pleader shall be liable to dismissal on proof 
‘of his conviction by a competent Court of 
a Criminal offence,” ar on proof “ of a decla- 
ration or finding by a competent Court, in 
a suit or proceeding to which such pleader 
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was a party,” that ho i is evil. of a breach 
. of trust. s- 

‘There has been no proof. ef: a- conviction 
by a Criminal Court of a Criminal offence. 
Nor was the decision of thè High Court 
refeited to by the Judge, a decision i in a suit 
‘in which the pleader was a-party. Jt was 
a proceeding inter alios, and.could not be 
taken as evidence against the pleader, or 
be used as n ground for dismissing-him with- 
out giving him an opportunity of defending 
himself, 

The third ground mentioned in the Act 
to justify the dismissal of a pleader, is 
` " kandulent or dishonest conduct in the dis- 
charge of his’ professional duty.” But to 
justify such a dismissal, it is necessary for 
the Court to find, either from the conduct of 
the pleader which they-themselves witness 


in Court or from evidence ‘produced before, 


them, that the pleader is guilty of fraudu- 
lent or dishonest conduct; and this also 
must be done after notice to the pleader -and 
allowing him to be heard. The observations, 
therefore, of the High Court in the case 
- referred to, did not warrant the Judge in 
dismissing the pleader. 

The Judge goes on (and I must say - -that 
I could scarcely have believed that a J udge | 
of Mr. Birch’s judgment and experience 
could have fallen into such an error -as he 
has done) :— - ; 

“The pleader bears’ a bad character i in 
“ the Courts of the Sudder Station, and were 


“ Tto search for other evidence against him, 


“ Tam informed that it would’ be forth- 
“ coming. I consider it EE to do 
E S0? : 


Could anything be more “dangerous or 
unsatisfactory than for a Judge to allow his 
mind to be influenced by such “eonsiderations 
as these ? or could anything be more improper 
than for ove entrusted with & judicial ‘office, 
on pronouncing a decision which must neces- 
sarily. ruin a man’s character and prospects 
yn life, to declare and to register against 
him on the records of his Court that, if he 
were to search for other evidence, he is in- 
formed that it would be. fortheoming 


It e2Pppears to me that the: charges ‘against 
the petitioner are not made out, and that 
until he is -proved to have been guilty of 
dishonest conduct, he mast be presumed to 
be innocent. A pleader.is not to be dis- 
missed from the. practice of his profession 
merely upon suspicion and without proof. 


* The Judge says in his letter :—“ If the 
“ Court is not satisfied with the expression 


‘ize my efforts to` 


competent Court, 


“ of my‘opinion of the pleader’s acts and 
“ cliaracter,: I would suggest that Mr. 
di Tucker, and Moulvie Imdad Ali Khan, 
" Small-Cause Court Judge of Tirhoot; be 
“ called.upon for their opinions, I am in- 
“ formed that it was Mr. ‘Tucker’s intention 
“ to dismiss the pleader”” 

But - pléadéts.are “not to be dismissed 
merely | upon ‘Judges’ Opinions, nor is one 
Judge to dismiss n man because he is in- 
formed that it’ was. his predecessor’s iuten- 
tion to do so. A pleader, like any other 
man, is entitled to be heard and. to defend. 
himself, like any other person, agalust any 
charges against his character or conduct. 
He is entitled to an open trial, - and not to 
be corivicted without proof. 

The Judge says. further : ““ His restoration 
“ to office will have a bad effect.and neutral- 
urify the: Courts.” 
But.if a, pleader has been- tlismissed illegally. 


‘he ‘must be restored-; and if thé’ Cour tg are 


to be purified, they. miat a purified by” law- 
ful means. > =. `» i 


Having ‘heard all that thé. J udge has said; ` 
in support of the order, I am of opinion. thate 
the order catnot be supported aid that it 
must be quashed, 


- Jackson, J.—I am of the same opinion. 
As the Judge has taken upon himself to act 
in this’ matter, and to dismiss the petitioner 
ffom_hiwoffice of pleader, 1t must be assumed 


-that he -considered himself to be acting, 


not under the` existing- law, but under the 
law in force previous-to. Tst. January last. 


Under the repealed “Act: XVIII of 1852, 
there were three causes for which a pleader 
might be dismissed. One was on account 
of his conviction’ by a:competent Court of a 
Griminal ‘offence. “I'he secohd was on ac- 
count of ifs being declared or found by a 
in a suit or ‘proceeding 
to which the pleader was a party, that he 
has knowingly committed a breach of trust. 
The 8rd was en account of fraudulent or 


‘dishonest conduct in the discharge of his 


profesgional-duty. ‘The 3rd Section of that 
Act points out.the modé ia which either 
of the two first mentioned causes is to be 
shown-—the first to be shown by the pro- 
duction of an authenticated copy of the 
judgment containing such conviction—the 
second, in like manner, to be supported by e 
an authenticated copy ‘of the decision con- 
taining’ such declaratiow or finding ; and in 
addition to that, the Court is to be satisfied 
in each case by proof that such judgment 


or decision has not been set aside or reversed, 
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and that the pleader is the party to whom 


such conviction or decision relates. 


-t e 


“The third of these causes is to. be estab- 
lished ` by proof to be -taken tind set up in 
tlie presence: of the accused party, before the 
Judge who enquires into the: ‘matter, ` 


To this case, there were five chuza miade 
against the petitionér and, alluded to in- tHe 
` course of the proceedings. - 
be. ‘supposed the J udge considered’a 48, coming 
` under the first category, namely, Criminal 
charge. ‘But. although - the person was 
l chargéd with a Criminal ; offence and ‘made 


~ OVER. to: the, ‘Magistrate, n ŠD far fr om being: 


convicted; db find that he Was. “acquitted, aidi 
‘that: the: judgment: of the Civil- authori ity: 
` referrtag’ "äm to. “the, Magistrate Was afters. 
> wards- virtually set, aside by: another. Prigcipal, 
` Suddo Ameen i in’ the same‘ district. Y. 


Kb 


` -r 
# k 


Tha as to any finding, - in a suit or 


proceeding to which the. pleader was n party, , 


that’ he had knowingly committed a breach, 
of trust, certainly there is nothing of- thaț'|: 
kind. There are two cases here,—the gnd and 


Sth instances,—tho Judge seems to consider K 


may have come ‘within that category.’ But 


certainly there y ‘were Di suits or proceedings’ 


to which he. was a par ty, or any decision of 
a Court of competent jurisdiction that the 
petitioner had gommitted a breach of trust. 
Nor was there any, ‘compliance with the 
procedure prescr ‘ibed i by Section 4 ‘by which 
he could have been properly convicted. 
Section 4 says :— | 
` "oe When any plender , is? ii ged with 
o fraudulent or dighonest conduct i in the dis- 


“charge of his professional duty by any | 


“ person or Court, the Court competent ‘to 
“ make an order for his dismissal shall serve 
“ or cause to be served upon such pleader 
“ g copy of the-charge or charges brought 
“against ‘him, and*also a notice of the day 
cans appointed by the said Court for the hearing 
“ of such charge or charges, - and such copy 


- LI 


"The first it may ` g 





“and notice, shall be: served upon the said 
“*-nleader at. least twenty clear days before 
“the day.‘appointed for such hearing, and 


‘on the Rearing of the said charge or charges. 


WK 


the Court shall receive all such relévant .. 
“ evidence as shall bé properly tendered by : 


“ or on behalf of the Court or party bri inging ` 
“ the charge or charges, or by the said ` 
“-pleader, and shall proceed to adjudicate — 
or charges in a 


"og the said charge 


“summary way, and shall record its” deci- 


“sion and the reasons on which the satrio.. 


‘í is , grounded.” 


judication as this, —that the party was called 
upon to answer any char ges brought against 
him,—that any evidence was tendered to 


‘upon charges made long before, some dis- 


-proved, some dropped, and, some not amounts: 


‘ing to misconduct at all, such as to warrant 
‘g-dismissal. : GE 


Can it be said that there was any such ad: 


and received by the Judge? He’ has done 
nothing of the kind. He has acted merely > 
on opinions ‘contained in a mass of papers, - 


“Ipi is a privilege of- EH and I think 


it is‘very much -to the interest of the publie at 
Auge that they should have that privilege, 
‘They: are“ admitted to that honorable pro- 
‘fession on proof. “of their capacity, and of 
their good’ ‘moral: character. Unless 
shown that” ‘they are possessed of the requi- 
site capacity and good moral character, they 


cannot . be admitted ; ; but, when once ad- 


mitted, unless on proof of specified miscon- 
-duct, they cannot be removed from that 


profession. d 


~~ 


such proof op: (us occasion, and that no 
ground existed undar Act XVIII of "1852 
for the removal of the ‘petitioner. 

Therefore I entirely agree in the judg 
ment of the Chief Justice, and in quashing 


it is- 


It appears to me that there has been no ` 


„the order passed by the Judge of Sha- . 


habad. `. ; SC 
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The 19th Ta 1868. ie 
Present: . 


The How’ble Sir Barnes Pencock, A. ‘Chief 
Justice, and the Hon’ble L. S. Jackson, 
Judge. - 


D 


Surplus proceeds of salé in execu- 
tlon—Mortgace. 


Case No. 808 of 1865. 

Miscellaneous Appeal from an order? pass- 

ed by Mr. F. B. Simson, Judge of. My- 

_ Mensingh, dated the 13th September 
1865. 


Mirza Futeh Ali. alias Nanna Meah (J de 
ment- -debtor) Petitioner, 


"mm 
f 44 


en 
wah + 


VETSUS 


~ BI 


Mr. A. A. Gregory (Deeree-holder) Opposite 
“ party. 


Messrs, W. E. Peacock and C. Gregory for 
: l Petitioner. 


Mr. RK E. Twidale and Baboo Onvocool 
Chunder Mookerjee for Opposite party. 


The mortgagee of the property sold subject to his 
mortgage, is not entitled to have the surplus proceeds 
paid na i in satisfaction of the decres which he had 
Zeite upon his mortgage and upon which he had 
issued execution. 


We think that the order that the surplus 
proceeds of the sale under Kally. Narain 
Roy’s execution is to be paid out, should 
be set aside. - 
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DS. Dalaran, Sudder Dewanny Adawlut Re- 
ports 1859, -page 953). 

* We think'that Mr. Gregory, being a mort- 
gageo. of ‘thé property which was sold sub- 
ject to ‘his mortgage, was not entitled to 
-have the surplus ` proceeds paid out to him 
in satisfaction of the decree obtained upon 
his mortgage: upon which decree. he had 
issudd-execution. The order should be set 


}aside*and he should be ordered to return 
| the surplus proceeds which were paid to 


him under the order, and proceed forthwith 
with the execution under his decree by the | 
sale of, his interestin the 13 gundahs and 
i kag included in his mortgage. The pur- 
chaser purchased only. the mortgegor’s in- 
terest in the property mortgaged to Gregory, 
and if Gregory’ be satisfied out of the surplus 
proceeds, it may be 3. question avhether his 
lien will‘not bë. destroyed. Itis not equit- . 


=|-able-that thes purchaser who purchased and 


paid for'‘only the ~ mortgagor’s® interegt in 
‘this property: should hold it released “from 
Gregary’s lien. The. money brought into 


Court by Mr.: Gregory’ will: remain there ` 


unti} after his execution shall ` have been ` 
executed.- In-the event of the sale. under 
execution not producing sufficient -to satisfy 
his decree, Mr. Gregory will be at liberty 
to apply to attach the money in Court in 
execution for any balance which may re- 
main unsatisfied. In case Mr. Gregory’s 


| executid& be not executed within one month, 


the appellants will be at: liberty to apply 
to this Court for an order that the money 
to be ‘brought in by Mr. Gregory be. paid 
out to them. 

The appeal Wor be decreed with costs. 


says :—“ If, after the claim’ of the person | 


“ on whose application the property WAS at- 
“t tached has been Satisfied in full. from the 
e proceeds of the sale, any gurplus remain, 
“such surplus shall be distributed rateably 
c amongst any other persons who, prior to 
“the order for such distribution, , may have 
“ taken -out execution of decrees against 
“the same defendant and- not obtained sa- 
er tisfaction thereof. Provided that, when 
“any property is sold gubject to a mortgage, 
* the, mortgagee shall not be. entitled to 
“share in any surplus, arising from such 


€ gale.” e 


Now, the proviso, being annexed to an 
enactment , which gave rights to execution- 
_creditors, must be intended to refer toa 
mortgagee being an execution-creditor, and 
ig in accordance with the rule laid down 
in the case -cited iu argument (Karoo Lal 


The 19th Juise 1866. 
| Present = 


The Hon'ble ov. Bayley and E; Jackson, 


"a Judges. e 
Se & 
Mesne profits—Section 11 Act EXIIE 
f of 1861: 


“Case No. 102 of 1866. 


Miscellaneous Appeal from an order passed 
by Baboo Nurottun Mullick, Principal 
Sudder Ameen of Bhaugulpore, dated 
the ast December 1865. 


Ly 


S 


a 
e 
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Krees Hookum Bibea (Deer cerholder) 
Appellant, 


: l oons Së E 
_— Mahomed Moosa. ‘Khan - ‘and others 
. Judgment-debtors) Respondents. - SCH 


Mr. R. E Twidale for Appellant. 
No one for Réspondents.. 


Mesne profits for the period during which tlie: Genee 
holder was executing the decree and was kent out of 
‘possession by the opposite:: party, mag be awarded’by 
the Court under EE Gei Act XXUI of 18617 


r = ze éi 


In this’ ‘ease, the. decree’ of this Court, 
“dated 13th December 1864, gave mesie pro- 
. fits" for six” years, not including the NE 

S : 1271 and 1872.5 +"... 

‘The petitioner claimed tho mesne ; profits- for 
Thoss years durbng whichs petitioner was: 
_ exequting ` e decree aid was _Keptiout, of 
possession by the opposite party. ~~ x 
. The Principal. Sudder Ameen refused EH 
for... these, years” ‘on the ground that, the 


S mesne -profits of. those years were not, ih- ; 


cluded in the ‘decree. 

The petitioner appeals here and urges that, 
“undér Séction- 11 Act XXIII of 1861, it 
was ‘competent for the lower Court to ad- 
-judicate upon -any question of mesne profits 
„payable in respect of the subject matter. of: 
suit between date of institution. of Suit and 
execution of decree. 

These mesne ‘profits ` for 1271 and 1272 
wero matters, we‘ think, coming. under- the 
purview of this Section. 

We, accordingly, reverse the- decision of 
the -Principal Sudder ` ‘Ameen, and decree, 
this appeal. f 


Bae 
td 


The 20th June 1866. : 
Present: 


‘The Hon’ble H. V. Bayley and E. Tackson, 


- , Judges. 8 


Limitation~. eizéeution of decrees in 
force at time of passing Act IV of 
1859. : 


Case No. 69 of 1866. | 


- Miscellaneous Appeal from an order pass- 
ed ‘by, the. Judge of Backergunge, dated 


` the 25th November 1865, affirming an |, 


", order passed: by. the Moonsiff of that 
District, dated the 21st August 1865, g 


WM D 
8 e 
Kë 
e 
; 


~ 






























Doorga Chura Roy and gthers (Decree- 
holders) Appellants, 
versus 


- Dino Moyes Debia (Jud gment-debtor) ` 
Respondent. 


Baboo Bungshee Dhur Sein for eer 


f Baboos Romesh Chunder Milter and Pear ee 


Lal Roy for Respondent. 


` Op the first application to execute, after the passing of . 
Act XIV of 1859, a decree in force at the time of the 
_passing of that Act, Section 21 applies; but on the next 


d subsequent applications, the rule coutained in Sec- 


‘tion. 20 is to be followed. 


- TAE Fudge is in error in the view he has 


taken of the law. Section 21 Act XIV of 
1859:does not lay down that all processes of. 
execution on judgments in force. at the pass-. 
‘ing of the Act must be finally closed within 


three: years after the passing of that Act, 


-and that the decree i is, in. the words of the 
Judge, dead after that time has’ elapsed, 


The words “ nothing in the preceding Sec- 
“tion shall apply .to any judgment, decree, 
‘¢ or order in force at the time of the passing 
“of. the “Act, ” refer to the first execution 
which is taken out on a judgment. in force 


at the passing of the Act. But after that 


execution. has been taken out within the 
term prescribed in Section 21, further pro- 
ceedings can then be taken in -execution 


‘unless the provisions of Section 20 bar 
them. The phraseology of these Sections’ 


may admit of some doubt in their interpre- 
tation, but we have no doubt that the intent 


and spirit of. the law is as above stated,. 


The decision quoted. at page 17, Miscellane- 


ous’ Appéals, ‘Volume V, Weekly Reporter, 


takes the same view of the law. 

, Thed ddge’s.or ders are reversed and the 
case remanded: ` 

It i is said that some other questions on the 
point of:limitation have been raised. If this 
is so, the Judge will decide those questions. ` 





The 20th June 1866. e 
, ~ Present : 
The Hon’ ble H. V. Bayley and E. E 
— Judges. 


A, 
zimitatton—Enforéement of decree. 
Case No. 78 of 1866. 


Miscellaneous Appeal from an order passed 
by the Officiating Judge of Dacca, dated 
the Leg December 1865, affirming an order 
passed by the Sudder Ameen: of: that 
- District, dated the 23rd August 1865. 
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Ram Coomar Chowahry. (d någniont-debtot) A ` Baboo Gopal al Mitter for Potitioners. 


‘Appellant, - 
Versus | l 
Brojéssuitee Chowdhrais’ (Decteeioldet):. 
L.. Respondent. a ee 


Baboos Kale HMohkun -Doss and Romesh 
> Chunder Mitter for Appellant. ` 


Baboo Pearee Lal Roy for Respondent: ` 


A sut by a decree-holder to set aside orders passed’ 
ander Section 246 Act VIII of 1859, and to declare his 
right to sell a certain estate ag the property, of -hjs 
judgment-debtor in execution of his decree, is ‘a’ pro~, 
ceeding, within the meaning of Section 20 an XIV of 


1059, to enforce such decree, Siaa, 


Tue-question raised in this case is whig- 
ther a suit,. preferred by a decr ee-holdei: ‘to 
set aside orders passed ‘under Section’. 246 
Act VIIL of 1859;:and’ to declare - his. tight. 
to sell a certain estate asthe property of- his 
judgment-debtor i ih execution of his decrée, 
is a proceeding within the terms of, Section 
20 Act XIV of 1859 to enforce’ ‘such 
decree. Tho ‘Judge has held that it is a 
proceeding keeping the decree in force. A 
judgment of this Court, Miscellaneous:A ppeal |-. 
No: .445 of 1864, to be found:ia-” page: 38; 
Weekly’ Repor ter, Volume II; hag ruled that 


such a suit is in’ furtherance of: ‘the’ “decree, |. - 


We concur: with the Judges who gave:that 
judgment. 


The law requires in general 'térms | 


Thigh Court ane under Section 36 Act XXII 
of 1861; direct the lower Courts to take securi ty in the 
‘execution: of a decree! againn, which no appeal has been 
ee ta ite ; F, y 
DN Ee A A) Lë f] 

} We think: thit-the Court bas no jurisdic- 
gäe to; „make. sthesorder asked’ forby the 
| petitionér, ` Te -cao Ia one of a decree 
| which’ is being executed by the Zillah Court 
of Jessore. In that Soit no appeal has ever 
beerispreferred tg.this Court, and the suit is 
not -invany shape ‘before. the, ‘Court, . Section 
36 of: ‘Act, XXIII, of 1861 gives. ‘authority 
Io Oé ‘Court: ‘which ‘pronounced the decree 
to. require: security: to: béi given ;in the -execu-. 
tion of, a'decree o against which-an- appeal has 
been. preferted,«2 ‘and: also provides: ai that the 
‘Appellate Court:niay i in any anch: eise (i: e. 
a casein Whichan “appeal ` has. been’ prefer- . 


H dy 


| red) direct: the-Court’ Which pronounced the. 


‘décres' to, take’ such’ ‘security. n Brit. (bat does. 


mot,enable, this. Court, eben has i no: ‘aBpeal 

before. it, toymake; ány steh order... 

E 7 Fhe; application ‘ust therefore be refused. 
i at 


Wéi e - 
i Se es een, $ ‘ : Š ate Ags ate 
fe fae, Ka 4 Wär + we tt 
D ‘owt. n> 
“eh be mmm. SE taer ai « 


D S - The 21st June 1866; Fy 


ee : | Present: | l SE 


that some proceeding vant be. taken toskeep: VE Hop’ble H. Ke Bayley and E, TA 


the . decree inx: force: 


that that proceeding’ “must: be taken in (bei: E E 


Execution Department. ‘If picceedings have 
been carried out in ‘that ‘Department ds far 
as the: law allows of .it, and then. take the 
shape of a regular suit to- contest the, orders 
passed in the Execution Department; that 
suit is also'a proceeding keeping.: : the .decree 
in force. | This has been ‘thé. GC the 
proceedings i in this case, "Leinen, SG 
We dismiss this SE wi costal Gs 





“The 21st June 1866. Ss 
Present: 


The Hon'ble. L. S. Jackson and W. Markby, 
Judges; woe A 
Secyrity in execution of docree—Ap- 
Deal ' Ss 
Petition of Bhug war hinde "Ghose and 
Gobind Chandr Ghose, praying that 
_ they be absolved from giving further 
security, dnd that the. execution of a 
decree passed against them be stayed till 
the decision of Her Majesty in Council 
- in another case appealed by them. 


. It ‘does not, "engel 25 ARANT a 


< 2 “Judges. 


r 


Exeoution. of ' decree—Irregularity of 
form in @ppleation--Intorest—Ii- 
mienon: 


= Cage D No; H of 1866. `e. 


Misceliandous éent from, an order passed 


by the. d udge of: Cuttack; diited. the 22nd 
Déecember;1 865. x z Sg re 


Š ` r 


Chow dhry Purladiy Wetter and others 7 
Eegen, SE SE : 


versus 
WW e 


Chowdhry Junardun eine (J idgmen f- 
- debtor) Respondent. 


Baboo Romanath Bose for Appellants. 


Baboos Obhoy Churn Bose and .Gopeenath 
_Hookerjee for Respondent, 


Section 15 Act XXII of 1861 does not authorize a 
Judge to reject an application for the execution of a 


decree, on the ground of an irregularity i in form, Where 
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the application is irregular, the Judge should either 
return it immediately to the applicant for correction, or 
with his consent cause the necessary correction to ve 
made. 


In this case, the Judge, after the lapse of six Gen 
rejected the original application on tho ground that the 
decree-holder asked for costs and interest on costs, 
whereas on enquiry it was found that the decree did-not 
specify interest on costs. The decree-holder thereupon 
presented a corrected application which” the Judge re- 
jected as barred by limitation. Den that interest was 
chargeable on costs whether actually stated in the decree 
or not; and that, ‘even if the Judge was right in ruling 


that interest conld not be paid, the second application. 


must be considered merely a correction of the original 
application and was therefore not barred by limitation. 

Tuts appeal is preferred by a ‘decree- 
holder: from the orders of the Judge of 
Cuttack, holding that execution of the decree 
is barred by the Law of Limitation, no proceed- 
ing to enforce execution having been taken 
within thiee years of the present t application. 
The appellent obtained a decree on the 19th 
February 1861. Hegook out execution of 
so much of the decree as regiti’fd_ possession 
of the land decreed on the Sth June 1861. 
- He again applied for execution as respects 
' the costs due to him in September 1861, but 
allowed this execution to be ‘struck off on 
One the 
Vth January 1865, he again epplied for 
execution to recover his costs and interest. 
The Judge called for a statement from his 
Office Amlah as to whether the application 
was correct in form. This statement was 
not furnished until May, and no orger was 
passed upon it until the 11th July, When the 
application was rejected. The appellant re- 
newed his application on the 20th July, and 
the Judge held that it was then barred by 
the Law of Limitation. 

The Judge says that the mere presenting 
an application which was irregular and 
which the Court could not act upon, was 
not such a pr ‘oceeding as would-keep the 
decree in force. e 
` The question in this case is not whether a 

mere application without any further steps 
will keep a deciree in force, because there is 
every reason to presume gMat the decree- 
holder was prepared to take further steps, 
but in consequence of the extreme gelay of 
the Judge to pass orders on his application, 
he was unable to take any such steps for six 
months, It would be extremely hard if such 
delay is held prejudicial to a party in the 
suit, The application of the Tth January 
1865 was clearly in time. If that applica- 
tion was irregular, the Judge should, under 
Section 15 Act XX4II of 1861, either have 
returned the application for correction to the 
person making it, or, with thé consent of 
such person, have caused the necessary correc- 


Ki 


tion to be made. The law does not authorize 
the Judge to reject the application. The 


‘Judge should either have returned the appli- 


cation for correctiou as soon as it was put in, 
or if he*could not pass an order upon the 
application for six months until any farther 
application was barred by limitation, he 
should have then required the application to 
be corrected. There has been in this case 
no laches on the part of the decree-holder. 
There has been excessive delay on the part 


of the Court in passing an order on his 


application, and the order ultimately passed 
seems to, have been contrary jo the law. 
The only irregularity in the applicasion 
was that the decree-holder asked for costs 


and interest on the costs, and on enquiry it. 


was found that the decree did not specify 
interest on the costs: It has been ruled in 
this Court that interest is chargeable on 
costs whether actually stated in the decree 
or not. If, however, the Judge was right 
in ruling that interest could not be paid, he 
should have required that the application so 
far should be corrected, and not, after keep- 


ing the decree-holder in ignorance of what: 


order would be passed on his application 
for six months and thereby allowing limitation 
fo bar any further application, have,then 
struck off and rejected the application. 

_ We are of opinion that the application of 
the llth July 1865 must be considered 
merely a correction of the application of 7th 
January 1865, having been put in within 
a few days of the date on which the order 
pointing out wherein correction was required 
was passed ; and, in this view, we think that 
the appellant, decree-holder, was in time, 
and, reversing the Judge’s decision, remand 
the case in order that the execution may be 
allowed to pr oceed. 


We trust that the delay which appears 
in these proce®dings of six mouths in pass- 


ing orders on an application for execution . 


is not usual in the Judga’s Court. Orders 
on such applications should be passed imme- 
diately the applications are made, or, at the 
utmost within a day or iwo of the presenta- 
tion of the applications. If the regularity 
or irregularity of forfn of the application is 
a matter referred to the head Officer 8f the 
Court, that officer should be responsible for 
reporting upon it to the Court without 
delay, No notice has been taken in this 
ease of his keeping the application without 
any report for four months, and of his even 


.then not bringing the matter before the Judge, 


but allowing it to remain pending for an- 
other two months. 
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_ The SES Juris 7966. , 
e Present ` l 
; The Hon’ble L. ‘S. J ackson, Júdge. 


Time. for Appeal to Privy Cetuncil—. 
s Valuation—Evidence. 


Petition of Kishen Bundhoo Roy and. 
Kishen Chand Roy. 


Baboo Kally Prosunno Dutt for Petitioner. 


Prima facie evidence to show that the value of the 
property (which was the subject of an appeal to the 
Privy Council), though stated at less, was in reality 
more, than 10,080 Rupees, not having been tendere& 
until after the six months allowed by law within which" 
the Court can receive applications of this natum; the 
wi béid that it had no eg to admit the ap- 
pea 

PETITIONER came iefane this Court. in 
March last with an application to be allowed 
to appeal to Her Majesty, in Council. ` The- 

value of the property in suit had been stated 
at Rs. 528. But it was alleged that the 
value was in reality much larger. No prima 
facie evidence generally of such value (ée, 
of its being above the .value of 10,000 
rupees) was “at that time shown, and the 
Court could not make any order. The 
petitioner now comes up again, and, tender- 
ing what he considers primé facie evidence 
of the value of this property, renews the 
application for leave to appeal. But the six 
months allowed by law _ within which’ this 
Court can receive applications of this nature 
having elapsed, it‘appears to me that-I have 
no jurisdiction to admit: the appeal. The 
petitioner: must therefore go before the Privy 
Council for leave to appeal. 





The 23rd June ee 
Presents: | E 
The Hon’ble LB J ikek Guages 


Appeal to Privy Council-Procedure 
on admission of. 


Petition of Ramnath Chowdry and Rughoo- 
a bur Dutt Chowdry. ; 


Mr. R. E. Twidale and Baboo Onoocoal 
Chunder Mookerjee for Petitioner, 


When an appeal to the Privy Council has been admit- | 


ted, all that the High Court can do is to proceed, under 
Section # Regulation XVI. 1797, to _stay the exeoution 
of the decree on the appellant giving security for the 
dno performance of the decree of the. Privy Council. 
But the Court cannot continue an attachment of money 
made under ‘Regulation II. 1806 during the pendency 
of the suit in the Zillah Court after the decree of the 
Zillah Court has been reversed by the H-igh Court on 


appeal. 
Tuis petition contains two prayers. One 
is- for a.stay of execution of the~ decree 
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‘against the petitioner, pending appeal to 


Her Majesty.in Council. The second is with 


| respect to. a sum of 13,000 rupees which 


was- in deposit standing in the name of the 
defendant | (Respondent to England), which 
sum, on the- application of the plaintiff (now 
Appellant), - -had been attached under the 


| provisións of Regulation II of 1806 during 


‘the pendency of the suit in the Zillah 
Court: -That sum of money, on the decree 
of the-Zillah Court having been. reversed 
by the High Court on appeal, the defendant 
had-applied to take out, and the petitioner’s 
prayer is that the. injunction or attachment 
may still continue.. It'appears to me that 
this Court. has ‘no jurisdiction to grant, the 
latter part of the prayer; All that the 
Court can, do, when an appeal to Her Majesty 
in Council has been admitted, is to proceed. 
under, Section "A Regulation “XVI of 1797 


‘to, stay the exgeytion” ofthe decree on the 


appellant giving security, or te order that 
the respondent, in-executing-. ‘his.decree, shall: 
give security for..the:"due “performance of 
the decree of Her Majesty i in Council. 

In. conformity, therefore, with the first 
prayér, let a rule nisi calling upon the «” 
opposite party. to show cause why execu- 
tion should not be stayed on the appellant 
giving security. The rule to be.returnable 
within 15 days. “The other part of the 
prayer is EEN SECH 

© 





` The 25th June 1866, 
Present: 


The Hon’ble H, SE Bayley and E. Jackson, 
; T udges. 


Limitation —Ezecution of decree. 
Case No. 81 of 1866. 


Miscellaneous pial fr om an order passed 
by the Taine Backhergunge, dated the. | 
18th Movember 1865, affigming an order 

passed by the Sudder Ameen of that 
Distr ict, dated the 29th July 1865. 


Kool Cliunder Chuckerbutty (Deéree-holder) 
Appellant. , 


+ Ber SUS a 


Kumul Gii Roy ‘and others (J SE 
i debtors) Respondents. 
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Baboo Woomesh Chunder Banerjee 
Ge? for Appellant. 
Mr. C. Gregory for Respondents. 


Proceedings taken in execution of decree under either 
Section 20 or Section 21 Act XIV of 1859, are without 
authority of law unless taken within the time allowed 
by law. 


“Tris is an appeal from the orders of the 
Judge- of Backergunge rejecting a decree- 
holder’s claim to execute his decree on -the 
ground that such execution is barred by 
Section 21 Act XIV of 1859. The decree 

- was in force at the time of the passing of 
the Act, ¿ e. in 1859. No attempt was 
made to execnte it until 1863, and it seems 
clear that, if the judgment-debtor had 
tlien urged that execution was barred under 
thé provisions of Section 21 Act’ XIV of 
1859, ‘the executio inust Hen have been 
declared ‘to Be barred by that Law. But no 
such*objection was then taken ; execution was 
proceeded with, and property was attached 
and sold in 1864, The decree- holder now 

. claims to. carry on further execution proceed- 

*-ings against other property. But the Judge 
has dismissed the claim on the ground that 
the execution proceedings in 1868 and 1864 
were irregular, inasmuch as they were taken 
out after the period allowed by the Law 
of Limitation. 

This view of the law is objected to on 
special appeal.. The respondent, in support 
of the Judge’s decision, refers to the judg- 
ment of this Court in Miscellaneous Appeal 
No. 718 of 1865, Weekly Reporter, page 20, 
Volume V. 

There is one distinction between the two 
cases ; in that now before us, the proceedings 
in execution after the period allowed by law 
were not ineffectual, whereds in the case 
quoted they werd abortive. But we think 
ihat the result of the proceedings cannot 
determine whether they were authorized 
under the law. The Judggs who tried the 
appeal above alluded to wis of opinion that 
` procéedings in execution in a decree in 
force at the time of the passing offthe Act 
are “ withont authority,” unless such pro- 
ceedings are commenced within three years’ 
of the “passing of the Act. We concur in 
that view of the law. We consider that 
the terms of both Sections 20 and 21 Act. 
XIV of 1859-are imperative. Proceedings 

- taken in execution, of decree under either 
Section after the time allowed by law cannot 
be held to be authorized by the law. If, as 
in this case, a decree-holder is allowed to 
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carry on such SEN without objection 


on the part of the judgment-debtor and the 
Court; all that can be said is that he is 
fortunate if he has recovered any portion 
of his debree in such proceedings ; but those 
proceedings remain, nevertheless, proceSdings 
conducted without authority of law. We 
think the Judge was right in his determi- 
nation on this point. 

It is then said that the Judge has omitted 
to consider certain proceedings taken in 
Se in the year 1861, which the decree- 
1older states kept his decree in force, and 
whiah the judgment-debtor states were carried 
on behind his back and without notice to 
him. The Judge appears not to have made 
any~ mention of these proceedings in his 
present judgment. 

We dismiss the appeal, but remand the 
ease for an order on the points not decided 
in- the Judge’s previous judgment. Costs 


-of this appeal to follow the final judgment. 





' The 25th June 1866. 


Present: 


The Hon’ble H. V. Bayley and E. Jackson, ` 


Judges. ` : 


Appeal (from favorable decision) — 
Guardians of NMinors—Limitation— 
eenig alive decree (by proceed- 
ing taken by one of several defend- 
ants) — Attachment and sale in 
execution (as between separate de-. 
fendants). 

Caso No. 106 of 1866. 


Miscellaneous . Appeal from an order 
passed by. Baboo Peary. Mohun Banerjee, 
Principal Sudder Ameen of Bauleah, 


in Rujshahye, dalen the 26th January 
1866. i 


Mrs. Mary Eliza Stephenson and another 
l (Objectors) Appellants, 


VETSUS 2 


Unnoda Dossee (Decree-holder) Re- 
spondent. 


Sein for Appellants, ji 


Baboos Dwarkanath Mitter, Romanath 
Bose, and Kishen Dyal Roy for Re- 
spondent. 


There is nothing in strict law to prevent a party, 
acting forhimself or through his guardian, from appeal- 
ing against a decision in his favor. 

A guardian’s acts may appear hostile to his ward and 
yet be done in perfect good faith, 


Mr. RH Doyne dnd Baboo Nil Monce ` 


v, 
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The law makes no distinction between the. different 
. defendants liable undér a decree; the_ decree is kept 
e wholly in force if any effectual proceeding is taken under 
it within the prescribed time to keep it alive. But where 
a Gecree, though nominally.in one document, really 
contains separate decrees against separate iadividuals, 
the Law of Limitation may be put into force in execution 
against She different-defendants ag ‘if there were separate 
decrees. 


l Where a decree directs the sale of A’s property first, 
and then of De, if the decree-holder is unable, from 
opposition, to sell A’s property, and proceeds against 
B's and cennot realize his decree therefrom, he has not 
lost his right to attach and sell .A’s property, 

Tis appeal arises out of execution pro- 
ceedings in a suit preferred by Baranoshee 
Banerjee against Mr. H. G. French, both 
personally and as guardian of his minor 
daughter. The particulars of this suit, and 
the decree passed in it on appeal to the 
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“ not be. satisfied by the sale of the property 
“ pledged. 

. *' As the pleader on the other side 
“ signified. to the Court that he should be 
“ satisfied if the lower Court’s decree be to 
“ this extent amended, it is . therefore 
“ordered that the amount decreed by the 
“ Priucipal Sudder Ameen be confirmed ; 
“ but, with reference to the above arrange- 
“ ment, the decree-holder will first proceed 
“ to satisfy the decree by sale of the pro- 
“ perty pledged, so far as that property may 
"be liable under the terms of the’ bond 
“executed by Mr, French as Woolee and 
‘“* Woossee of his daughter, and any balance 
“ still remaining will then be levied from 
" Mr. French unreservedly until the whole 





Gudder Court, are detailed at page 332 of | “ amount of the decree be realized. Costs 


the Sudder Dewanny Adawlut Reports for 
1857. The following was the judgment :— 

“ Suit laid at Rs. 12,276, principal and 
_ © interest on a bond debt. 

" This suit was brought for the above 
“sumon a bond executed by Mr. Henry 
« Gloster French, as Woolee and Woossee 
“of his minor daughter, Miss French, be- 
“ ing balance of the purchase-money of a 
“ putnee granted by Issur Chunder Mus- 
« tuffee, zemindar, for the use and benefit 
“ of Miss French. The bond also recites 
“ that one-half of the putnee purchased is 
“í pledged as security for the debt, which is 
“ payable after sixty days, and in default 
“ of payment, the half share so pledged is 
‘¢ first liable to be sold in liquidation: there- 
“ of, and afterwards all property owned and 
“ possessed by Mr. French himself. 

“The Principal Sudder Ameen, on the 
« ground that Mr, French admitted having 
“ executed the bond,, after overruling sdme 
‘objections as to his personal liability 
‘under the contract, decreed -the whole 
« amount against him as a momey-debt. 


“ Mr. French has appealed, and his plead- 
“ er, after submitting some pleas and objec- 
“ tions which were found not to be 
“included in his written grounds of appeal, 
“ conned his appeal to the point that, as 
“ the debt was obviously contracted by Mr. 
‘¢ French for the purchase of .a putnee ex- 
_“cluswely intended for the use and benefit 
“ of his minor daughter, and for the security 
“of, which debt the’ half share of the 
“ putnee was specially pledged, that the 
“ decree be allowed to declare the liability 
“ ofthe property so pledged in the first 
“ instance, and the ‘decree-holder be per- 
t mitted to proceed against Mr. French only 


"on the appellant.” > ts 

It appears that, in execution of this decree, 
Baranoshee. Bewexjee ‘attentpted to attach 
and sell the eight aunas puttee ` talook 
referred to in the judgment, but was suc- 
cessfully opposed by one Kishen Coomar 
Mitter, who then satisfied the Court that 
he was in possession of the putnee, and 
the result was that the putnee was released 
from attachment. Subsequently, Miss French, 
then Mrs. Stephenson, brought a suit to 
obtain possession of this putnee from Kishen 
Coomar Mitter, and obtained a decree on 
the 30th January 1865, Boranoshee Baner- 
jee is noWagain attempting to execute his 
decree of the 5th March 1857 against ‘the 
8 annas putnee talook, and he is now op- 
posed by Mrs. Stephenson. She urges that 
she is not liable under the decree, and 
that her estate cannot be sold to satisfy it ; 
and that, even if, the estate is liable under 
the terms of the decree, execution is barred 
under the-Lay of-Limitatio&, Section 20 
Act XIV of 1859. i . 

The Principal Sudder Ameen of Raj- 


shahye, before whom the execution proceed- 


ings in the lower Court were conducted, 
seems to have coasidered that Mrs. Stephen- 
son was not a party to the original suit; 
but was a third party raising objections tc 
the attachment of the 8 anna’ pytuee talook 
in execution of the decree against her father. 
This may be gathered from the form of 
his judgment on the objections put forward 
by Mrs. Stephenson. But if that was his 
opinion,-he should have, in his enquiry, con- 
fined himself solely to the points stated in 
Section 246 Act VIII 041859. If,,on the 
other hand, he considered that it was sought 
to altach this estate against Mrs. Stephen. 


“ for such balance of the decree as may: son as a party to the original suit, he shoul 
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. then have confined his enquiry, first, to the 
liability of Mrs, Stephenson under the decree, 
and, secondly, -the liability of the estate to 

‘attachment and sale under that -deerée. 

- Instead of taking either of thése courses, 

. the Principal Sudder Ameen seems to have 

tried -the question as if it was before him 
in a regular suit preferred by Baranoshee 

. Banerjee against Mrs. Stephenson. ` ` 

.“- The first point which has to be settled is 
whether the decree-holder has sought out exe- 
,cution against Mrs. Stephenson asa party liable 
-uncer the final decree of the Sudder Dewanny 

. Adawlut, or not, Baboo Dwarkanath Mitter, 
for the decree-holder, states that his conten- 

‘tion is that Mrs. Stephenson was a party to 

“the original decree. Mr. Doyne, for appellant, 
contends that she was not. His argument 

-is that Baranoshee Banerjee’s claim against 
Mr. French as his danghter’s guardian, and 
therefore against the-dauglaermwas dismissed 
by the Prificipal Sudder Ameen before whom 

. it was tried ; ‘that Baranoshee Banerjee did 
‘not appeal from that decision ; that, as against 

‘the daughter, no person ‘but Baranoshee 
Banerjee. could have appealed; that Mr. 
French did appeal against so much of the 

‘decision as affected him, but that Mr. 

‘French, as defendant, could not appeal as re- 

_ gards any orders passed in the suit against 
“his co-defendant ; that even if he did appeal 

against those orders, any judgment passed on 

such an appeal is null and void, asfiis daugh- 
ter was not represented on that appeal, and 
no attempt was made to bring her before 
the Court ; that the interests of Mr. French, 
at the .time his appeal was brought, were 
directly hostile to those of his daughter; 
that, in fact, he was attempting to exonerate 
himself from the decree obtained by Bara- 

noshee Banerjte, and to throw™'at least a 

portion of the Dagon of it upon his daughter, 

who had been already wholly exonerated 

- from it ; and that, therefore, whatever decree. 

may have been passed on the appeal of Mr. 

French may stand good between Bara- 

noshee Banerjee and himself, but cannot in 

any way affect the interests of Mrs. gtephen- 
son ; and that ft follows that plaintiff’s claim 

"to bring in Mrs, Stephenson as liable under 
‘the decree must be rejected, and the property 
released from attachment, 


Baboo Dwarkanath Mitter, on the other 
side, has contended that Mrs, Stephenson was 
before the Court represented by her guardian, 
that her guardian*appealed on her behalf as 
well as his-own, aud that, on the appeal, all 
the parties entered into certain ‘arrangements 
-upon Which.a decree was passed to which 


* 
D 


decree Mrs. Stephenson was a party, and, 
under it, 8 annas of the putnee talook, now 
sought to be attached, is liable to be sold. 
‘We myst, -in deciding this point, bear’ in 
mind that we are not now trying the, ques- 
tion of the liability of Mrs. Stephenson - and 
of her putnée talook in a regular’ suit, but 
have solely to enquire whether, under the 
terms of the decree passed by the Sudder 
Court in 1857, that Court declared her lia- 


hi 


bility. It is admitted that no money decree 


*was passed against Mrs. Stephenson for the 
amount due on the bond, and that she was not 


| theif deelared personally liable, even if, the 


sale of the estate did not satisfy the decfee ; 
‘but it is said that the liability of the estate 
made over to her was distinctly declared. 
We think there can be no doubt that the 
8 annas putnee talook. Zillah Sewal -was 
declared liable to be sold for the realization 
of the amount due on the bond. It was 
not only made liable in so many words, but 
it was ordered that the decrec-holder *“ will 
first proceed to satisfy the decree by the 
sale of that property.” And we think also 
that Mrs. Stephenson was then before the 
Court as a party to the appeal. It is true 


that, in the published judgment, there is no ` 


mention made of Mr. French having ap- 
pealed from the decision of the lower Court 
in ‘the capacity of her guardian, as well as 
on his own personal account ; but the verna- 
cular proceedings, such as the memorandum 
of appeal and the decree founded on the judg- 


ment, show that Mr, French preferred the ap- . 


peal as his daughter’s guardian. It is said 
that, as the daughter had been exonerated in 
the lower Court, she could uot appeal. We see 
nothing in strict law to prevent any person 
from appealing against a decision of a lower 
Court even though that decision may have 
been in favor of that party. If this can 
be done by. afiy party acting for himself, 
it can be done by a guardian acting for his 
ward. But whether it was correct in law 


or not, it certainly was done in this cqse - 


in the late Sudder Court, and was allowed. - 


It cannot be said that Mrs. Stephenson 
was not represented in the appeal because 
‘she was représentei by her guardian. It 
may be that, looking to the stric® legal 
bearings of the ihtgrests of the father and 
daughter as affected by the decree of the 
first Court, irrespective of their natural 
position and of all other interests, the appeal 
of Mrs. Stephenson’s guardian was hostile 
to her interests; and it may be that, under 
such circumstances, the proper legal course 
to pursue in an English Court would -have 
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been to confide the interests gf Mrs. Stephen- 


: son, who was then a minor, to some third 


party, and that the Court should- have, in 
determining the appeal, looked most care- 
fully to-the interests of the ward. But 
these®ré all questions -which, ‘though. they 
might with great force be urged in review of 


_the judgment of the late Sudder Court, can- 
not, we think, now be considered in execu- 


tion of the decree passed upon that judg- 
ment. It is quite possible, however, on the 
other hand, that, looking to the interests of 
the two parties, it may not have been the most 
advisable or most beneficial course fog the 
daughter to have pursued to-act against her 
father and stand upon her strict legal rights. 
We are far from certain that the late Sudder 


-Court did not, in deciding the appeal, pay 


every attention to the interests of the ward. 
We think we should presume that that Court 
did consider these points ; and in decldring 
the 8 annas of the putnee talook liable for the 
payment of the money with which a large 
portion of it at least had been purchased, 
we may fairly presume that it was passing 
a decree of the highest equity. Mr. French’s 
acts, looked at in the strictest legal bearings, 
may have in appearance been hostile to his 
daughter, but they may also have been carried 
on in the most perfect good faith. However 


this may be, we are precluded, at this stage- 


of execution, in interpreting this decree from 
looking behind it and ascertaining under 
what circumstances if was passed, and de- 
ciding whether it was a proper decree, or 
not, under those circumstances. We must 
look to the decree alone, and there "ee find 
that, under an agreement entered into be- 
tween Baranoshee Banerjee on the one hand, 
and Mrs. Stephenson, then represented by 
her guardian Mr. French, on the other, the 
decision of the first Court wag amended, and 
the 8 annas putnee talook ZiJah Sewal was 
declared and decreed to be primarily liable 
for the payment of the -money due on the 
bond. That decree founded of that agree- 
ment stands good unless set aside in review, 
aud we must enforce it. 


The next point taken op by Mr. Doyne is 
that, even if Mrs. Stephenson is liable under 
the decree so far as this 8 annas of her 
putnee talook is cowcerned, still fur- 
ther execution of this decree against ber 
is barred under the Law of Limitation, Sec- 
tion 20 Act XIV of 1859, as no proceeding 
has been taken to enforce that decree against 
her within three years next preceding the 
present application. It is said that her 


interests and those of Mr. French are dis- 


ment also, we think, is not sustainable. 


tinct, and that, though execution may have 
been carried on against Mr. French within 
the past three yeors, those proceedings will 
not keep alive the decree against Mrs. 
Stephenson. We cannot concur in this argu- 
ment. The law makes no distinction be- 
tween the different. defendants liable under 
a decree. The decree is kept wholly in 
force if any proceeding is taken under it 
within the prescribed time to keep it alive. 
It may be that some decrees, though passed 
nominally on one document, are in reality 
separate-decrees against separate individuals, 
In such cases, the Court might, and probably 
would, consider them to be separate, ` and, 
in execution, put the Law of Limitation into 
force agninst the different defendants as if 
they were separate. But we do not look 
upon this decree as containing separate de- 
crees against Mr. French and against his 
daughter. [ig for oCtrtain sum of money 
for which the estate standing“n Mrs. Ste- 
phenson’s name, whether belonging to “Mrs. 
Stephenson or Mr. French, is, on their own 
consent, declared to be primarily liable, and 
all property found in Mr. Frencl’s posses- 
sion is also liable. „As far, then, as the estate ` 
was concerned, Mrs. Stephenson and H. G, 
French were jointly liable’ It does not 
follow that, because in-a suit? between 
Mrs. Stephenson and Kishen Koomar Mitte ` 
that estate has been declared to be the pro- 
perty op Mrs. Stephenson, the same result 
would have followed if Baranoshee Banerjee 
had contested her title, All such questions - 
were waived, and the ‘estate for which the 
debt due on the bond was incurred was held 
liable to the repayment of that debt in the 
presence and on the joint consent of Mrs. 
Stephenson and Mr. French. The deeree- 
holder’ did his utmost to takes out execution 
against the estate, but failed from no laches 
on his part, and he cohtinued to execute 
his decree against Mr. French’s property. 
He thereby kept the decree in force as 
against both My French and Mrs. Stephen- 
son. 


Mr. Doyne then finally urged that the 
deeree-holder, being requiréd ginder the de- 
cree first to sell the estate of Mrs. Stephenson, 
and then to act against the property of 
Mr. French, has lost his right to take fur- 
ther steps against the estate by proceeding 
against Mr. French’s property. This argu- 
We 
read the terms of the decree declaring the 
putnes talook as first liable,~ to ‘have 
been inserted solely in the interest of 
Mr, French and -to protect him - from 
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execution until the decree-holder had done 
his utmost in satisfying himself from the 
sale of the putnee talook. If that puta 
nee could not be proceeded against, then 
Mr. French was personally liable. If it 
could be proceeded against, Mr. French 
might object to his property being assailed 
until that putnee had been sold. .The decree 
laid down that the putnee was primarily 
liable, that that could always be taken and 
sold in execution, and, as long as it could be 
so taken, Mr. French’s property could not 
be taken. The decree-holder does not lose 
his right to attach and sell the estate, be- 
cause being unable, owing to opposition from 
the parties holding.the estate, to sell it, he 
then went upon the other alternative of 
the decree. He realized what he could from 
Mr. French.personally, and, when the estate 
was again available, CC proceedings against 
it, We think ke Whs asida in “these 
preceedings under the terms of the decree. 

Fôr these reasons, we confirm the order 
passed by the Principal Sudder Ameen, and 
dismiss this appeal with all costs. 





_ The 28th June 1866. 
Present: 


The Hon’ble H. V. Bayley and E skeen, 
Judges. 


Security—Hindoo widow with Life- 

| Interest—Privies— Consent of imme- 
diate reversioner (during widow's 
lifetime). e 


Case Na 137 of 1866. 


Miscellaneous Appeal from an order 


passed by Baboo Koon, Lal Banerjee, 
= Principal Sudder Ameen of the Twenty- 


four FPergungahs, dated the 44h De- 
cember 1865. 


~ G. Rodgers E AS Appellant, 


VETSUS 


Bama Soonduree Debian (Judgment-debtor) 
and others (Objectors) Respondents. 


Baboo Baneenath Bose for Appellant, 
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Buboo Bhowanee Churn Datt for Re- 
spondents. 


Where a Hindoo widow held under a decree only a 
life-interes? ein certain land or in the money which sub- 
sequently represented that land, any one holdinggin her 
place the same decree, can have no higher position than . 
she had and cannot have the money without security. 
Under such a state of facts, the consent of the immediate 
reversioner, during the widow's lifetime, cannot dispense `, 
with the necessity of taking such security. 


THE question in this case is whether the 
petitioner Rodgers is entitled to draw from 


-the treasury of the Collector of the 24-Per- 


gunnoghs a sum of 25,000 rupees, deposited 
there as compensation for certain lands taken 
for public purposes, these lands being then 
the estate of one Bama Soonduree, a Hindoo: 
widow. 


Rodgers subsequently obtained the rights 
of the decree-holder in a decree held by 


.Bama Soondureo, and in execution sought 


to take this money. His request was reject- 
ed by the Principal Sudder Ameen of the 
24-Pergunnahs, Baboo Grish Chunder, on 
the 25th ‘July 1864, on the ground that 
Rodgers could not have the money without 
a judicial determination of the rights of the 
reversioners. i 


On appeal, this Court, on the 13th Decem- 
ber 1864, held as follows :— 


“ We confirm the order of the lower Court 
“in this case, though not on the same 
“ ground. We find that the decretal order 
“provided that Rodgers might have the 
“ 25,000 rupees on giving security. This. 
“ order was clearly for the protection of the 
« reversioners :—and, without the consent of 
“the reversioners, the terms of the decree 
“cannot be overstepped. Now, we find 
“ that Mon Mohinee is the immediate rever- 
“ sioner, and Will succeed to a life-interest 
“in this property after Bama Soonduree, 
“ and she has not consented to the money 
“being made over to Rodgers without 
“ security ; and in the absence of her con- 
‘ sent, that of the more distant reversioners 
“ cannot be admitted as entitling Rodgers 
‘to receive the money on any other terms 
“ than stated in the decree.” 


Rodgers subsequently did obtain the con- 
sent of Mon Mohinee, the immediate rever- 


| sioner, and again sought to take the money, 


Rs. 25,000, without security. 

The present Principal Sudder Ameen, 
Baboo Koonj Gal, in the decision now ap- 
pealed from, has ag gain refused the request, 
on the ground that Mon Mohinee - might 


| cease to be the immediate reversioner before 


AM 
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Bama - Soonduree’s’ ‘death, - and that there 


e might thus be other contending reversioners, 


r 


without whose consent, or a judicial. deter- 


miñation of their rights , it would, not-be 


proper. ‘to - allow’ ‘Rodgers to receive the 


money: 


. From this inion Rodgers appeals, and 
ae is urged on his behalf that, by (ie Courte 
order before cited, the’ only ‘condition, which 


Rodgers had to ‘fulfil in order to obtain | 


the money was.to get the consent of Mon 
_ Mohinee, and that as he has done this, the 
lower Court was wrong in refusing GE the 
payment of the money. 


On the other hand, it is contended that 
Rodgers cannot in any way be in a better 
position than Bama Soonduree, whose place 
he takes; and (hat, by the original decree 


of the Zillah Court (which all parties admit | 


is final, as never having been appealed), it 
was ordered that Bama Soonduree would only 
have the life-interest of a -Hindoo widow, 
without power to use or alienate, except 
under the restrictions imposed by-the law on 
Hindoo widows ; that thus Rodgers cannot 
take and use the sum of Rs. 25,000 without 


security, but can only have the interest. 


of it. Further, it is urged that this Court, 


in its order above cited only, ruled the one |. 


point before it then, viz. that at any rate 
without the consent of the immediate rever- 
sioner, Mon Mohinee, Rodgers could not take 
_the money without security ; and that this 
Court did not go further into the.case, and 
did not order that by no other possibility 
could any obstacle legally exist to prevent 
Rodgers having the sum in question. 


We are of opinion that this contention of 
_ the opposite party is a valid one. 


‘Bama Soonduree’s rights were clearly re- 
stricted by the original (and now final) 
decree to the life-interest of a Hindoo widow. 
She could, as such, only have held either 
the land, or the money: which subsequently 
répresented the land, as a Hindoo widow, 
and could not -therefore have the absolute 
use or disposal of the’onée or the other, but 
could only so far. avail herself of the money 
as might be compatible with the restricted 
life-interest of a EE widow. 


If, then, Bama’ Soonduree’s rights were 
veatricted. to these limits, Rodgers, holding 
in her place the. same decree, can have no 
higher position than she had ; and this be- 
ing so, wè do not think he can have the 
Rs. 25,000 without security. We accord- 
ingly dismiss this appeal with costs. 


et ~The 29th June 1866. 
. Present : 


The Hon’ble H. yV. Bayley and E. EE e 
i Judges. 


Certificate of Admiinistration—Estate 
of Minor—Suit by aera, , 


- Case Now 141 of 1866, 


Hollanin Appeal from an order passed 
by the Judge of Jessore, dated the 4th 
January 1866. ` 


Sarona Soondureo Dossee, Appellant 
versus ' 


Tarinee Churn Chowdhiy, Respondent. 
Ë wg 


‘Baboo Ondohool Chunder Movkerjec for 


Ap pellan te 


Baboos Sreenath Doss and ‘Dwarkanath 
Mitter for. Respondents.” ` 


`^ 


A person is entitled to a certificate’ of: administration, 


‘undér Act XL of 1858, to the estate.of her minor son 


with a view to bringing a suit to recover. the estate of 
his grandfather. 


Tus is an appeal from the orders of: the 
Judge of Jessore, on, an application for a 
certificate of | administration. to the estate 
ESP of a minor “under Act XL of 
i i 


The application was made: by one Saroda 
in behalf of the estate of her minor son Seetul 
Chunder, and the special cause of making 
the application ` is stated to bè that, Saroda 
intends to-institute a suit on the part of 
the minor ‘regarding the estate of his grand- 
father Mohim Chunder, nosy in the possession 
of his widow, who has set up an adopted 
sou. 

‘The J udge has refused to give the certi- 
ficate. His judgment is that “ Section 3 
“ Act XL of 1858 says that every ‘person 
“who ghall claini a: right, to have charge 

“of property in trust for á mior may apply 
“to the Civil Court for a certificate’ of 
“ administration, This right, however, the 
“ petitioner herself admits, does not exist at 
“present: She admits that, as long ds 
“ Mohim Chunder’s widow Parish: Monee 


scis alive, she cannot touch ‘the property. 


“ I consider that this adntisaion puts Shar ods 

“ out of: Court, and reject her application.” 
Special appellant urges that, tindér Section 

3 Act XL of 1858, ech ig entitled Da eer, 
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tificate to GE her to; bring a suit if so “Chunder’s estate, her pjaint may be re- 


advised, and ifshe does not obtain one, her 

claim to bring a suit may be rejected. a 
-~ Baboo Dwarkanath Mitter, for respondent, 

Parush Monee, urges that the application 


‘is’ for a certificate to the estate of Mohim 


Chunder ; that Parush Monee is his*next 
heir ‘and the person entitled to that certi- 
ficate’; that Saroda can sue without obtain-’ 


‘ing. any certificate under the proviso ` to 


Section 3 Act XL of 1858 ; and that Saroda 
does not claim to have the right of adminis- 
tration to any other estate of, the minor ex- 


‘cept that of Mohim Chunder. ` 


E necessary ‘thate Saroda should have this, 


We think that the Judge has completely 
mistakeu the law, which cannot Le interpret- 
ed as the respondent’s pleader has attempted 
to interpret it. 

The following are the-terms of Section 
3 Act XL of 1858 :— 


jected on the next sentence of the law, ` 
wiz, that “no person sball-be entitled to 


* 


+ 


‘institute any .suit connected with the 


“ estate of which he claims .the charge. until. 
“ he shall have obtained acertificate.* „The, 


Judge before whom Saroda instituted a ‘suit. 


might refuse to receive her plaint until she 
produced a certificate. 
Judge has considered the words “ the estate 


of which he claims the charge,” to allude, 
Zo Mohim Chunder’s estate, whereas they, 
Saroda can- ` 


allude to the minor’s estate, 
not énstjtute a suit connected with the estate 
of the minor until she shall have obtatned 
a certificate of administration to that estate. 


var? 


Here again: the ` 


Act XL of 1858 refers only to the estates - 


of minors. 
the estate’ of a- deceased person are dealt 
with in a separate law-—Act X XVII of 1860. 


"e Every petëtn: whowsbetiealeim a right.) Saroda claims no-certificate of administration 
to have charge of property in trust for a| to the estate of Mohim Chunder, but she 


“minor undér a willor deed, or by reason 
may” 


“of. nearness, of kin or otherwiee, . 
‘apply to the Civil Court for a certificate 
“ of administi ation ; and no person shall be 


er entitled: to “institute or defend any suit 


claims a certificate of Ee to the. 
estate of her minor son, with the view of 
bringing a suit to recover the estate of 
Mohim ” Chunder. She is entitled to ‘this 
certificate, and we reverse the Judge’s 


‘connected: with. the estate of which ‘he’ orders and ditect that he give the cer tificate 


““elaims the “charge until he shall have 
‘obtained such certificate. Provided’ that 

“when the property is of small value, or for 
“any other sufficient reason, any Court 


- having jurisdiction may allow any relative 
to institute or defend a suit | 


“ofa minor 
“on his behalf, although a certificate of 


' & administration has ot been granted to 


“ such relative.” 


“To apply them to this case. The peti- 


tioner Saroda claims a right to have charge |- 


of property in trust: for the miuor, Seetul 
Chunder, by réason of nearness of kin. She 
does not claim a ight to have charge of the 
estate of Mohim Chunder. 
right to have charge of the property of the 
minor. It is not necessary to detail the 
property. If she can makgood her claim,-— 


_ and, as a mother asking to have charge of 


the’ proper ty of her minor son, therg can be 
no doubt thas she is entitled to it,—the Civil 
Court is bound to give her a certificate of 
administr ation, , The Judge seems to have 


- considered that this eartificate would allow_ 


Saroda ‘to administer to the estate of Mohim 


` Chunder; whereas it will only em power her to 


‘administer- to the estate of the minor. “It 


beésuse. if she does not obtain it, andis 
` advisédy rag, slie states she is, tô insitut n 


l miit against Parush Monee to recover Mohim 


EI 
` 
w a `~. 


r 


She claims al 


applied for. The respondent will pay all. 
the costs of- these proceedings. 


1 D 


ee 


Present: 


{ The Hon'ble. H..V. Bayley and E. J ben, 
Judges. 


The 8rd July 1866.. =~ 


Certificates of administration ‘to, 


Compensation for excessive ‘attach- ` 


S  DDent, - ba" 


H 


. Case No. 80 of 1866. 


Miscellaneous Appeal fr om an order passed 


by the Judge of Sarun, dated the 18th 
November 1865, 


Shaikh Mahomed. Rezacoddeen {(Decree- " 
holder) Appellant, Se 


VETSUS 


a 


- Hossein Buksh Khan (Judgment-debtor) ` 
Respondent. i 


Baboo ee Banerjee for Appellant, 
No one for Respondent. 
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Where a suit was for 3,000 Rupees and the plaintiff” 
without suffi=” 


Who was declared entitled to 677 Rup 

scient grounds attached the-deferidant’s property to the 
amount of 3,000 Rupees, the defendant was held entitled 
to compensation. i ‘ eA 


‘In, this suit, the. plaintiff’s claim for 
Rupees 3,000 was dismissed in toto by the 
Judge of Sarun, and Rupees 800 compensa- 

. tion’ was given to the defendant under See- 
tion 88 Act VIII of 1859. On appeal to 
the High Court, the orders of the Judge 
were confirmed except as to a sum of 
Rupees 677 which was decreed to plaintiff. 
Iw execution, defendant has “asked to have 
his 300 Rupees set-off against the plaintiffs 
decree for Rupees 677, and the Judge has 
allowed it. On appeal, it is said that the 
High Court’s décree virtually set aside the 
order for compensation. It ‘certainly did 
not do so, as far as the words of the decree 
go, and we-think that it is. quite possible 
that the order for compensation might have 
been held good though the plaintiff ‘did 
obtain a portion of his claim. 
attachment has been applied for on insuffi- 
cient grounds, and it shall appear to the 
Court that there was no probable ground for 
instituting the suit, the Court may award a 


reasonable compensation to- the defendant, 


The suit here was for Rupees 3,000, and it 
may be that there was no probable ground 
for instituting a suit. for that sum though 
the plaintiff might be entitled to Rupees 677; 
and if in such case defendant’s property to 
the amount of 3,000 Rupees has been attach- 
ed without sufficient grounds, defendant 
would be entitled to compensation ; other- 
wise any person with a claim for Rupees 

. CO might sue for Rupees 5,000 and attach 
property worth Rupees 5,000, and put de- 
fendant to infinite inconvenience without 
incurring penalty. under the Law quoted. 

We dismiss the appeal with costs, 





The 3rd July 1866. ` 


Present: 
The Hon’ble H, V. Bayley and E. J ackson, 
e ~. + Judges. 


mimitation—Joint decree for costs— 
meceping alive decree. ` e 


‘Case No. 118 of 1866. 


` Miscellaneous A ppeal from an order passed 
by the Judge of Patna, dated the 28th 


November 1865, affirming an order | 


decree for costs against all the "pd 
recovered a portion from some of them and released 


If the’ 


passed by the Principal Sudder Ameen 
of that District, dated the lst April 
1868. . i ee i sá ? 
Shaikh Buneead Ali and others (Decree- 
holders) Appellants, 
: + T wersus 
Juggessur Singh and others (J udgment- 
_ debtors) Respondents. 
Mr. R. E Twidale for Appellants. 


` Baboo Kishen Kishore Ghose for 
Respondents, - 


~ 
EI 


Where a judgment-creditor took out execution of his 
ent-debtors and 


those particular debtors from any further payment under 
the decrees his suit to recover the amount due from the 
other debtors, having been brought within three years 


from the date of the proceeding last taken by him, was 
held not barred by limitation under Section 20 Act XIV 


of 1859. 


Tre Jude @mhaseon, appeal COR- 


firmed the order of the first Court dismissing 


the petitioner’s application for executibn 


of decreq on the ground that it was barred 


by limitation (Section 20 Act XIV of 
1859). , It is shewn us that the petitioner, 
within three years of the date of application, 
took out execution against all the judgment- 
debtors, and recovered a portion from some 


of them, and released those particular debtors 


from any further payment under the decree. 
The Judge says that, by releasing these 


judgment-@ebtors, he changed the decree 


from being joint against all the debtors, to 
a several decree against each set of debtors. 

The decree is for costs. The petitioner 
has recovered from one set of judgment- 
debtors the amount of costs calculated ac- 
cording to their share in the estate which 
was the subject of the suit. The petitioner 
now goes on within, three years to recover 
the amount still due from the other sharers. 
We think the petitioner is éntitled to carry 
on the execution. Limitation does not bar 
him. He has taken proceedings to enforce 
the decree within ghree years of his present 
application. The decree is not several, and 
has not become several. There might be 
circumstafices under which *execution of 
deeree against one debtor might not be suffi- 
cient to keep alive -a decree against: other 
debtors... But no such circumstances are 
to be found ‘in this case. The petitioner, 
acting very fairly, executes his deotee against 
each debtor for the amount which is. equit- 
ably due from him. "re Bee 

We reverse the decision of the Judge and 
remand the case for execution. ~-Costs’to be 
paid by respondent, ` Ge E 
S de d ) 
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SE = S The Sth July 1866, 
WË . Present: 


The Hon’ble G. Campbell and A. G.. Mac- 
pherson, Judges. 


. Jurisdiction (of High Court to inter- 


-fere with decisions of Small Cause’ 


Courts). 


Application for admission of an e appeal 


_ from a decision passed by Mr. J. Weston, 


`. Judge of . the Small Cause Court of | 


Magoorah, ` 
March. 1866. 


` Messrs. R. E. Bell and Campbell SE 
ants) Appellants, 
VErSUS 


Thakoor Doss Gossain (Plaintif) 
Respondent. 


Baboo Anund Gopal Paleet for Appellants. 
` e No Une TërAAegptgges t. 


in Jessore, dated -the 21st 


Where a ‘Small Cause Court acts without jurisdiction | 


in.a suit, the‘Hight Court cannot interfere uniess ‘the 
‘Small Cause, Court has been moved to refer the case for 


+ _ the-décision of the High Court under Section 22 Act XI 


of, 1865, 
Tuts is an application to this Court to 


eall for the-record of a case decided in the 


Court of Small Causes of Magoorah, in 
“Jessore, ‘on the ground that the Small Canse 
Court acted without jurisdiction, and that 
this. Court can, under the provisions of 
Section 35, Act XXIII of 1861, call for 
` the record’ of the case: and set aside those 
pr oceedings. 

It appears that the petitioner having 
iiegally dispossessed one Thakoor Doss 
Gossain from certain Inds, Thakoor Doss 


sued him under Section 15 of Act XIV of 


1859, and obtained-a decree’ for possession. 
Thakoor Dess then sued the petitioner in 
the Small Cause Court for damages done to 
his crops. Th® petitioner alleges that the 
‘Small Cause Court had no jurisdiction to 
entertain that suit. 
judgment of the Small Sg Court that the 
-question of jurisdiction #as not then urged, 
and if it had been, the. law provides a 
certain procedure- by which a party may 
-move the Small Cause Court to bring the 
' matter to the notice of this Court, namely, 
by stating a case and referring it to this 
Court for an opinion and orders under 
` Section 22 and subsequent Sections of Act 
XI óf- 1865. 
` Goperi bag not followed this course open to 


hjm-nider the law, and, under these circum-- 


‘stances, we decline to interfére. 
The application i is therefore rejected. 


Ei 


CA 


THE WEEKLY REPORTER. 





| holder, if the Court whic 


It appears from the 





It is admitted that the peti- 
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he 6th July 1866. . 


Present: > 
The Hon'ble HY. Bayley and E. J ackson, 
Judges. S 


Interest (from date of decree to ‘date 
of payment). e: 


Case No. 145 of 1866. 


ed by Moulvee Anwar Ali Khan, Princi- 
pal Sudder Ameen of Tipperah, dated 
the 9th February 1866. 


"Beer Chunder Joobraj (Decree-bolder) ` 
, Appellant, i 


VETSUS 


Ram Coomar Dhur (J udgment-debtor) 
` Respondent. 


Romesh Chunder Mitter for Appellant. 


Baboo Mohesh Chunder Chowdhry for 
Respondent. 


A Court executing a decree can award interest, from 
date of decree to date of payment, on the amount 
decreed to be paid by the enee to the decree- 
passed the decree fads no 

order on that point. 
Jackson, J—Tue question before v us is 
whether a Court executing a decree has 
authority to award interest from date of 
decree to date of payment on the amount 
decreed to be paid by the judgment-debtor 
to the decree-holder if the Court which 
passed the decree made no order on that 
point. The lower Court has refused to 
give the decree- holder such interest, because 
the decree makes no mention of it. The 


‘lower Court is of opinion that it has no 


authority to go beyond the decree, and that 
the only Court which has authority to 
amend the Gecree is the Court which passed 
ite “The lower Court considers that to give 
the decree-holder interest from date of 
decree to its execution would be amending 
and enlarging the decree. 

In -déciding this point, we must look to 
the terms of Sections 10 and II Aet 
XXIII of 1861. Section 10 gives the 
Court passing the decree authority to order 
interest to be paid on the sum. gdjudged 
from the date of the decree to the date of 
payment. 
‘all questions regarding the amount of 
“interest which may be payable i in respect 
“of the subject matter of the suit batween 
“the date of institution of the suit and 
“execution of the decree, shall be deter- 
“ mined by order of the Court executing the 


" [Yol VI. 


Miscellaneous Appeal from an order pass- 


Baboos Onookool Chunder Mookerjee and * 


Sectioñ 11 goes on to say that ` 
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s deer ee, and not by separate suit.” It is 


‘said that this Section relates only to the 


amount of interest payable under the decree, 


and does not give the Court execpting the 


decree authority to give interest dfter date 
of deckee, unless the decree specially gives 
it. The words used in this Clause of the 


“Section are peculiar, and we see no ground 


for placing more stress on the word “ amount” 
in this Clause than would be placed on it in 
the other Clauses. The words of this 


Clause are “ mesne profits and interest note 


payable under the decree,” but rr which may 
“be payable with respect to the “subject 
“ mutter of ost," The question is, whe- 
ther these words do not extend the jurisdic- 
tion .of the Court executing the decree, and 
require it to determine the amount of inter- 
est or mesne profits due to the decree-holder 
between the date of institution of the suit 
and the date of execution of the decree, if 
the decree itself is silent upon it. If the 
Court passing- the decree has decided that 
point under Section 10, that decree is final. 
If the- Court has omitted to decide it, the 
above terms of Section 11 seem sufficiently 
wide to enable the Court executing the 
decree to decide it ; and they seem to have 
been specially introduced, because the law 
at the same time directed that no separate 
suit shall be entertained for such matters. 
This Clause of the Section would be super- 
fluous if the Court executing the decree 
was only to have authority to determine the 
amount of interest which by the terms of 
the decree had been reserved for adjustment 


‘in the execution of the decree, as thatis 


specially mentioned in the first Clause of 
the Section. The second Clause must 
allude to some state of facts to which- the 
first Clause did not allude. If,the terms of 
this Clause are wide enough to allow the 


‘Court executing the decree fo decide the 


question of interest when the decree is 
silent upon it, no sufficient reason appears 
for restricting it and requiriug parties to 
take the long roundabout course of refer- 
ring-again to the. Court which passed the 
decree, The practice of the Court before 
Act VIII of 1859 was passed, was to allow 


_such p@ints to be amended in the decree by 


a simple application to ;tħe Judges ‘who 
passed it ; and under the “old Law, a party 
could have brought a separate suit for any 
amount of mesne profits or interest’ upon 
which the decree had been silent, The 
alteration caused by the new procedure was 


that this power to bring. a separate suit was 


taken away, and in its place the Court exe- 


- 


the Privy Council. 





cuting the decreé was required to determine . 


such question, > < 

° Under the above words of Section 11 
Act XXIII of 1861, if a plaintiff had sued 
for possession and mesne profits and had 


obtained a decree, and the amount of the 
mesne profits to date of institution had been ` 


fixed, the Court executing the decree might 
go beyond the decree and determine the 
amount of mesne profits due from the insti- 
tution of the suit to ‘the execution of tha 
decree for possession, even though that was 
not specially reserved by the decree for 
enquiry in execution. To determine the 
amount of such mesne profits would not be 
an amending of the deeree, but only carry- 
ing out the decree to its fair and legitimate 
result. The Legislature, in declaring that 
no separate suit should be allowed, at the 
same time gave authorifeto the Court exe- 
cuting re 
tions. In this case, interest was awarded 
in the decree to the decree-holder up to date 
of decree. Execution of the decree has 
been deferred for many years in.consequence 
of theejudgment-debtor having appealed to 
The, decres-holder is 
fully entitled to the intérest upon.the whole 
sum decreed to him from the date of decree 
to the date of payment, = 

The Judge’s orders are reversed, and the 
case remanded to him for further orders. 


Bayley, J.-I concur with Mr. Justice - 


Elphinstone Jackson in ‘the above view. 


Bot I would add that I think the case might 


also be brought within these words of the 


same Section 10 Act XXIII of 1861—* any 


“ other questions arising between the parties 
‘“ to the suit in which the decree was passed, 
“and relating ‘to -the execugion of. the 
“ decree,” 

A. case is cited on the ether side (20th 
March 1866, Seton-Karr and Shumboonath 
Pundit, J.J.) fo show -that, “under cir- 
cumstances similar to those of this case, this 


Court declined to Swe any order for interest., 


But that case has no reference to the special 
matter which- is prominent.in this. case 
before us,’viz. that the interest soight is. no£ 
(as in the case cited) upon the principal of a 
debt sued for, but interest on a judgment 
debt decreed, and thus a sum of money due 
to the decree-holder, directly- the judgment 
was passed. 

As this Divisional. Bench concur in the 
application of Section 11. ‘Act XXIII. of 
1861 to the case, the lower Court will have 
now to see whether, after deeree to date 
of realization of the principal decreed, in- 
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determine guch ques- . 
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terest should not be allowed and be payable 
in execution. The decree, it is true, is 
silent as to the interest from date of decree. 
. There is nothing, however, in the decree 

to prohibit this interest. On the contrary, 
“the judgment contemplates that the plaintiff 
` shall get the sum adjudged to him on the 
passing of the said judgment. If, then, the 
money decreed is not paid on judgment being 
given, it is but fair and equitable that the 
decree-holder should ‘not lose that interest 
on the money which, if the money had been 
paid on being adjudged to him, would have 
been otherwise obtainable from the use of 
the money. 

I may add that, as to costs, it is a fixed 
rule of practice that interest accrues on 
unrealized costs to date of realization, unless 
it be expressly stated in the decree that this 
is not to be the casey 

The principle of the"™fTS” Tetine- same as 
thet I have-above stated, viz. that the costs 
ought to be paid when decreed ; and if not 
then paid, interest ipso facto accrues. 


mi. Li 


‘The 6th July 1866. 
Present: 


The Hon’ble L. S, Jackson and W. Markby, 
Judges. e 


A8 


Bëesne Froeits. 
Case No. 603 of 1866. 


Miscellaneous Appeal from an order pass- 

ed by Aën, A. Hope, Judge of Sarun, 

. dated the 27th November 1865, reversing 

_an order bf ‘the Sudder Ameen of that 
District, dated the 26th November 1864, 


H 


Bhunnoo Singh, Petitioner, 
| VETSUS . 
Hunuk Singh EE Opposite party, 
Baboo Lyckhy Churn Bose for Petitioner. 
Baboo Tarucknath Sein for Opposite party. 


Where a plaintiff names by estimation a certain sum 
as the amount of mesne profits, and prays the Court to 
ascertain the amount definitively by local enquiry, he 
. is entitled to receive the sum which the ‘local enquiry 

may show to be really due, 

; e 


- Tar Judge is in error in limiting the 
amount of mesne profits (o: tlie rate of 3 
rupees per beegah. It has been repeatedly 


"e 





held that, whére a plaintiff ames by esti- 


mation a certain sum as the amount of 


mesne profits, and prays the Court to ascer- 
tain the amount definitively by local en- 
quiry, He is entitled to receive the sum 
which the local enquiry may show to be 
really due. 

.The ` Judge’s order is therefore to be mo- 
dified to that extent. The appellant is 
entitled to the costs of this appeal. 


. The 6th July. 1866. 


Present: r 


The Hon'ble L. S. Jackson and W. Markby, 


Judges. . 


mxecittion of decree—Mesne profits. 
, Case No. 66 of 1866. 
Miscellaneous, Appeal from a decision 


passed by Baboo Juggobundhoo Banerjee, ` 


Principal Sudder Ameen of Nuddea, 
dated the 9th December 1865. 


Bisnoo Chunder Biswas, Petitioner, 
VETSUS 
Troyluckanath Banerjee, Opposite party. 


Baboo Boykant Nauth Paul and Moulvee 
Murhumut Hossain for Petitioner. 


Baboo Chunder Madhub Ghose for Oppo- 
site party. 
A obtained a decree declaring him entitled to posses~ 


sion, under a mortgage, of one-third of the property. 
in dispute with mesne profits. B subsequently obtained- 


a decree against A and the other co-sharers for posses- 
sion of the whole estate with mesne profits under ano- 
ther mortgage, but instead of taking full advantage of 
his decree, he received from all the co-sharers the 
amount due to him on the original transaction, and 
restored the property to them. Herp tat A was 
entitled to recover mesne profits due to him under the 
original decreg ` 

Jackson, J. (Markby, J., concurring ).— 
ir appears to me that there is nọ reason to 
interfere: with the decision of the Principal 
Sudder Ameen in this matter. ` 

Golam Hossain, as assignee of Chuhder 
Hurree Paramaniek, got a decree from tke 
late Sudder Court on the 27th April 1859 
by which he was declared entitled to 
possession under a mortgage from Ramgutty 
of one-third of ebe property in dispute with 
mesne profits. 
sued the whole of the co-sharers of this estate 


Subsequently, Rajkisto Paul. 


for possession of the entire property with ` 


wasilat under another mortgage. To that 
suit Golam Hossain was made a defendant, 
he alleging bis own previous mortgage and 
decree. upon that mortgage. The suit ‘was 


~ 
ka 


UI 


k e 


"a 


` share. 


~ executing the decree whicle he obtained 


- hold its hand. and to, say that execution 


_ was open to them to dispute the decree 


1866) “Miscellaneous ! 


ecreed, in favor of the plaintiff, and Golam 

2 Hossain’s appeal to the High Court in regard 

to his own mortgage was ‘unsuccessful, 

Rajkisto Paul being declared Sante’ to the 
whole property. ` 

It @ppears that Rajkisto Paul has not 
takeñ full advantage of that decree, but has 
received from the co-sharers, defendants, the 
amount due to him on the original transac- 
tion, and has restored the property to them, 
The question is whether, under these cir- 
cumstances, Golam Hossain can obtain thg 
amount of wasilat owing to him E his 
original decree. 

Bhe first objection, taken was Dat the 
decree ` itself -did not give wasilat.® But it 
seems to me that there could be no doubt. 
as to what the 

` Court was in making that decree. The 
suit was for possession , of athird share with 
wasilat. The Zillah Court -which heard 
the suit had dismissed the suit in ¢oto. It 


was not a question whether the plaintiff 


might be entitled to possession of the estate 
but not to wasilat. The whole claim was 
disputed, and the suit was dismissed in the 
Zillah Court upon objections that went to 
the whole case, that is, the title of Ramgutty, 
the alleged mortgagor, to somuch as one-third 
The decision of the late Sudder Court 
went likewise on that particular gronud. 
It found: that Ramgutty was entitled to the 
one-third share and that the mortgage was a 
good one. It therefore decreed for the 
plaintiff that which he asked for in the 
plaint, and that was possession with wasilat. 
Then the further and more serious ques- 

` tion is, whether the decree-holder can at all 
execute this decree. The proceedings are 
extremely complicated. But the question 
really seems to reduce-itself to this, Is there 
anything which prevents Golam Hossain from 


from the. Appellate Court in 1859, which 
decree up to this time has not in any lawful 
way been set aside ? No doubt, if that 
.decree related to the possession and wasilat 
of the putnee,—and it appears that the same 
wasilat and possession had, under a subse- 
quent decree, been given to other parties,— 
that might be a good reason for this Court to 


shall not proceed, But it appears that no- 
thing of the sort happened. The defendants 
have only had topay the other deeree-holders 
asum of money which they owed. If it 


passed in favor of Golam Hossain and pro- 
ceed to set it aside on the ground of fraud, 
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and if thoy 
have not done 80, we must presume that 
they could nof do so; and if they could not 
do so, the decree is still i in force. 

‘For these reasons, I would decline to in- 
terfere with the order of the Principal Sudder 


Ameen, and would dismiss this appeal with . 


costs. 


” 


The 7th July 1866. 
Present: 


The Hon’ble L. S. Jackson, Judge. 
Dtooktears (Admission of). 
Goluck Chunder Kur, Appellant. _ 
Messrs. R. T. Allan ond J. S. Rochfore 


and Baboos Hem pender Banerjee and 
Ro itter “for Appellant. 
The 39th of the Rules for Mooktears, lately issued by 
the Court, only requires that every person whohad been 
practising as a Mooktear in the Criminal Courts should 
be at libérty to satisfy the Judge that he was a person 
of good moral character and qualified by his knowledge 
of Joe and procedure, before he conld be entitled to 
admission under that Rule. But it was not the intention 
of the Court that parties should be-subjected to regular 
examinations, or that the duty imposed upon the Judge 
should be delegated to the Magistrate. 

Let a copy of this petition be sent to the 
Zillah Judge, with a direction to furnish an 
explanation. The petitioner’s statement is 
that he bus been for a considerable time 
practising as a Mooktear in the Criminal Courts 
of Zillah Backergunge. He was desirous 
of being appointed a Mooktear under the 
late rules for Mookteurs issued by this Court. 
It appears that the Judge delegated to the 
Magistrate of the District the duty of exa- 
mining the persons who presented them- 
selves for admission as Mooftears. It was 
not the intention of the Sourt either that 
parties should be subjected to regular exa- 
minations, or that’ the. duty imposed upon 
the Judge by the Rules of the Court should 
be delegated to Wo Magistrate. Every per- 
son who had been practising as a. Mooktear 
of the Criminal Courts should be at liberty, 
under fhe 39th Rule, to satisfy the Judge 
that he was a person of good moral character, 
and qualified by his knowledge of law and 
procedure. ` If, on the opportanity to do so, 
he failed to satisfy the Judge upon this 
point, he could not be-entitled to admission 
under that Rule. But the petitioner com- 
plains that the Judge has not enquired into 
his case at all, and that he was pur permit- 
ted to appear at the examination which, by. 
direction of the Judge, the Magistrate ` ‘had 


@. 
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held. There is a certain presumption. in 


-petitioner’s favor from the circumstance that, 
p 


he -received a Perwannah from a formér 
Magistrate in the year. 1857, authorizing 
him to practise asa Mooktear. His appli- 
cation, therefore, ought not to have been 
rejected without some specific reason.. 


ef 


S ty The 9th July 1866, 

d Present: 

The Hon'ble G. 

Judges. 

` Zimitation—Execution of decree, 
Cases Nos. 426 and 427 of 1866. 


Applications for review of judgment passed 
on the 26th April 1865, in Summary 


Special Appeal Ng. 55 of 1865. 
_ Raj Bullyb Bion) COMES) 


e Appellant, 


VETSUS 


Taranath Roy (Decree-holder) Respondent.. 


Baboo Woopendur Chunder Bose for 
l Appellant. ; 


Baboo Gopeenath Banerjee for Respondent. 


When once Act XIV of 1859 (the operation of Sec- 
tions 19 to 23 of which was suspended by Act XI of 
1861 until Ist January 1862) actually came into opera- 
tion, all cases became subject to its provisions, and a 
decree-holder did not get a fresh start fwom the be- 
ginning of 1862. 

“THE .question -before us is, whether a 
decree passed subsequent to the enactment 
of Act XIV of 1859, and of which execution 
was not taken out for three years after the 
date of decision, can be executed, or whe- 
ther execution is barred by that Law of 
Limitation, Im our former judgment, we 
held that a judgment passed subsequent to 
the passing of At XIV of 1859, of which 
execution was sought after that Law came 
into operation, which it did on the Let 
January 1862, could be,executed, even 
though more than three yars bad elapsed 
since the judgment was passed. On furtber 


-consideration, hewever, we look ugon Act 


XI of 1861; by which the operation of Act 
XIV of 1859 was suspended, as merely post- 
poning the commencement of its operation.; 
and we hold that, when once that Law came 


.. actually into operation, all cases became sub- 


ject to its provisions, and that a decree-holder 
did not get a fresh start from the beginning 


of 1862. We formerly treated the present 


. case as one-under Section 21. - This. eng an 


oversight, as the decree was not-in existence 
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when Aer XS IN of 1859 was passed. Itis a 
decree which should have been" executed % ` 
under Section 20 within three years from 
the date of the judgment passed in the case. 
We accordingly admit the review, and reverse 
our previous order of 26th April 1868 with 
costs. The’decree cannot now be executed. 


any A 


Ki 
~ > 


The 10th July 1866. 
$ Present : 


The Hon’ble G. Loch and F, B. 
Judges. 


Loch and W. S. Seton-Karr, |’ 


Kemp, i 


Decree (Construction of)—Costs. 


Case No: 174 of 1866. 


Miseellaneous Appeal from an order passed . 
by the Judge of the Twenty-four Pergun- 
nahs, dated the 5th December 1865, modi- 
fying an order passed by the Principal 
Sudder Ameen of that District, dated 

. the 14th July 1865. Së 


Manick Chunder Lushkur (Decree-holder) 
Appellant, - 


y 


VEFSUS 


Huro Pershad Roy Chowdhry and others ` 
(Judgment-debtors) Respondents. 


Baboo Khetturnath Bose for Appellant. 


Baboo Anund Chunder Ghossal for 
Respondents. 
A Judge onght not to apportion costs contrary to the 
terms of the decretal order; nor is he at liberty to 


put his own interpretation upon a decretal order which 
is unambiguous in its terms, 


a 
Tuer Judge is clearly wrong in apportion- 
ing the costs cOntrary to the terms of the 
decretal order. 


The decree of the Court of first instance- ` 
directs that the costs of the two defendants, ` ` 
the zemindar and the ryot, be paid by the ` 
plaintiff whose suit was dismissed. 


This decree was ypheld in appeal, and in WI 
the statement of costs appended to the decree 
of the Judge (the wery Judge whose order is 
now before us in appeal), the amount of the - 
costs payable to the two defendants is. 
separately detailed. S 

The Judge is not at liberty to put his own 2 
interpretation upon a decretal order which is 
unambiguous in its terms. Order reversed, 


i and appeal decreed with costs and interest. 


Hi 


Se ) 


THE WEEKLY REPORTER, 


Rulings. ol 





` 1866] Miscellaneous | 
. The.10th July 1366. - 
Present : 
The Hon'ble G. Loch and F. Bs Kemp, 
ve . Judges. 


Sale in exeoution—Right of judg- 
ment-debtor to contest legality of— 
Smallness of price—TIrregularity. 


Case No. 284 of 1866. e 


Miscellaneous Appeal from an order passed 
by the Principal Sudder Ameen of Sha- 
habad, dated the 31st January .1866. - 


Baboo Reet Bhunjun Singh and another 
(Judgment-debtors) Appellants, ` 


VETEUS ) 


. Baboo Meeturjeet Singh (ene, -holder) 
Respondent. i 


Baboo Kalee Kishen Singh for Appellants. 


Baboo Chunder Madhub Ghose for` 
Respondent. 


- A judgment-debtor whose right in the property in 
dispute was put up for sale under a previous execution 
and purchased by the decree-holder himself, is in a 
position to contest the legality of the sale. 


Smallness of price is, not a sufficient ground for 
setting aside a sale, unless it be the effect of an irregu- 
larity in the sale-proceedings. 


THE Principal Sudder Ameen has declared 


that the debtor in this case is not in af 


position to bring an objection to the sale, as 


he has no interest in the propegty, his rights 


and interests having been sold under a pre- 
vious execution. Whether this be the case 
or not, if is evident that the decree-holder 
reeognised a right of -the debtor in the 
property, for he put it up for sale and pur- 
chased it himself; and therefore, we think, 
the debtor is in a position to coatesi the 
legality of the sale. 


Instead of following hê course laid down 
for his guidance in the remand order, the 
Principal Sudder Ameen has gone on to de- 
termine the value of the proper ty, and, hav- 
ing ascertained that there is a heavy 
mortgage, he holds that its value is reduced 
from Rs. 80,000 to about 20,000; and -there- 
fore, as the decrée-holder purchased for Rs. 





18,000, the debtor has sustained no material 
injury. What the Principal Sudder Ameen 
should have done was to ascertain whether 
any material irregularity in the sale proceed- 
ings had been committed, and if he found 
that such was the ‘case, then he should have 


-į determined -whether the low- price at which 


such valuable property was sold, was caused 
by that irregularity. If it were, then the 
debtor evidently suffered a material injury. 
OF course, smallness of price is nota suff- 
cient ground for setting aside a sale, unless 
it be the effect of an irregularity in the sale 
proceedings. We remand the case to the 
Principal Sudder Ameen for a clear decision 
on the points indicated above. 


~ 


The 12th Jyly 1866, 
Ee j 


Present: R 


The Hop’ble Sir Barnes Peacock, Kt., Chief 


Justice, and the Hon’ble F. B. Kemp, 
Judge. 


Power of Court to amend records— 
Amendment of decree at vexieuee 
with judgment. | 


Case No. 3165 of 1865. 


Special te Appeal from an order passed by. 
Mr. H R. Madocks, Officiating Judge of 
Bhaugulpore, dated the 21st August 
1865, modifying a decree of Mr. T, 
Sandys, Judge of that Distr ict, dated the 
lst April 1857. 


Toona and others (Plaintiffs) Appellants, 
"A 
VETSUS BI 
@ 


Kurreemun and others (Defendants) 
Respondents. 


Messrs. R. V. Dogme ond R. E Twidale 
« for Appellants. gë l 


Baboos Chunder Madhub Cie aud Ro- 
mesh Chunder Miiter for Respondents. 


Iti is a power which all Courts possess to amend 
their records when there is anything to amend by. 
Consequently, when a Judge'finds that the decree varies 
from his judgment, he can set, the decree right. 


WE think that the decigion of the Judge 
must ‘be affirmed. The plaintiff originally 


* Note.—-Erroneously filed as a Special Appeal ; more 
properly a EE Appeal. 
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sued for possession of land, stating in her 
plaint that she would sue for mesne profits 
afterwards. The Judge gave a judgment 


for the land, but no judgment that the plaint- |_ 


‘iff was to recover mesne profits, -But ‘in 
. carrying out the judgment, the writer in the 
Office drew up the decree beyond what the 
judgment warranted. The Judge had said 
- that there was to be a decree for the: land. 
But the decree-writer prepared the. decree 
_as for the land and for mesne -profits to be 
assessed in execution. 


Then there was an appeal to’ the Sudder 
Court under the law. in force at that time 
-(Regulation XXVI of 1814 -Section 2 
` Clause 1, and Act III of 1843). That was 
an appeal from the judgment or decision of 
the Judge, and not from the decree. The 
Sudder Court affirmed the decision or judg- 
ment, but they nevemgntered into the ques- 
tion ‘whether the Ae fe o ‘ofits 
` was warranted by the judgment for the land 
only; in a suit for land only, and nol for the 
. mesne profits. 


“The decision of the Judge must be taken 
as correct, but it said nothing as tô the 
mesne profits. There was -no judgment 
whatever which warranted the deerée. 

' Suppose the’ plaintiff in the suit had 
released the mesne profits before the suit 
was brought, that release could not be set’ 
‘Up ag au answer to the assessment “in execu- 
tion, if the decree was satisfied by the judg- 
ment, because, if the jadgment decided that 
the plaintiff was entitled to mesne profits, a 
release of ‘the mesne profits prior to the suit 
could not be setup in answer toa judgment 
passed after that release had ‘been executed. 
‘If the defendant in this case had had a good 
defence to thetñesne profits, he could not set 
jr op so long as the decree awarding mesne 
profits stands ; but that decree was not justi- 
fied by the judgment. . 

The defendant applied for a review of 
judgment. The judgment gtself being right, 
there was no ground for altering it upon 
review. But when the application for a 
review of judgment was made, the Judge 
‘discovered that the decree varied from the 
_ judgment, and-that there was no judgment 
`` which warranted the decree. He called 
upon the Sheristadar for a report, and the 
' ‘Sheristadar reported that the decree awarded 
mesne profits, whereas ‘the jucgment was for 
‘the land only. The plaintiff clearly had no 
rigkt to recover mesne profits in the suit, for 
she had paid stamp duty on the valuation of 
‘the land, not-of mesne profits, ` But we do 
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not put the cpse on the, ground of stamp 
duty, but on the ground that there was no 
judgment which awarded mesne profits, 


It apgears to us that the judgment of ‘the 
Judge was right, that there was no warrant 
for the decree, and that the decree duet be 
set-right according to the judgment. 
being so, there is nothing by virtue of which 
execution could be taken out for mesne 
rofits. In this case, the judgment-creditor 


That ` 


af 


was himself the purchaser under her own ` 


execution. It is unnecessary to determiue 
whether the decree would have warranted a 
sale" if -the land: had been sold to a third 
person and the sale had been confirmfied. 
The plaintiff did not sue for mesne profits ; 
she did not pay stamp duty for mesne pro- 


fits ; and she knew, or ought, to have known, . 


that the value of the mesne profits was not 
included in the plaint on which the judgment 
was given, or in the judgment. 
it would be a very dangerous thing to uphold 
decrees at variance with judements, and to 
hold that a Judge, when he finds that the 
decree varies from his judgmeut, is not able 
to set the decree right. It is a.power-which 
all Courts possess to amend their records 
when there is anything to amend by. In 
this-. case the decree ought to be amended to 
make it agree with the judgmont mee was 
recorded. 


The order of the Judge is affirmed with 
costs. 





The 12th July 1866. 
l Present: S 
The Hon’ble G. Loch and A G. Mac- 
pherson, Judges. 


Certificate —Mindoo widows — Sepa- 
rate possession. 


Case No: 227 of 1866. 


Miscellaneous Appeal from an order passed 


by the Judg e of Shahabad, gatea the l 


27th February J KS 


Chintamun Singh, Appellant, 


VEPSUS 
Roopa Koonwar and others, Respondents. 


_ Baboo Kalee Mohun Doss for Appellant. 


We think. 


~% A 
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Baboo Mohesh Chunder eas for . - The 12th July 1866, 
Respondents, ) 


Two Hindoo widows, in order to realize the amount 


of it decree which they had obtained as guardians of Ais ’ A 
their deceased husband's son, applied for g tertificate. The Hon’ble G. Loch and A. G. Mac 
i pherson, Judges. 


oo Present : 


The hugband’s ste p-brother opposed the grant ofa certi- 
ficate on the ground that they were entitled only to main- ; 
tenance, Heup that the first thing to be proved was | - i Mesne Profits. 
whether the son Ser a a ee was Sé = ` : 
7 Se er tie dere bone the names of the ladies Case No. 125 of 1866. 
did not by itself prove separate possession. 
- Tue decision of the Judge is so very 
brief that we cannot gather from it -eithey 
the facts of the case or the point on which 
the parties are at issue. But we think ethat 
theJudge is wrong in the estimate he has 
formed of the-judgment of the “Civil Court 
to which he alludes. That was made in a 
case in which the appellant, Chintamun, ap- 
plied to the Court to carry ous a private |- 
> award of arbitrators, which determined that 
he and his brother Srimunth Singh were 
members of a joint family... The Sudder 
Ameen not being satisfied that the award 
was properly obtained, dismissed the appli- 
cation and refused to execute ‘the award. 
That decision, therefore, decided nothing as 
to tlie position and rights of the parties now 
before the Court, 

The appellant states that Mussamuts 
Onda Koonwar and Burmajotee- Koonwar, 
widows of Srimunth Singh, applied to the 
Judge for a certificate, under Act XXVII 

. of 1860, to realize debts due to the estate: 
that the appellant, Chintamun, the step-bro- 
ther of the deceased, alleging that the fa- 
mily was joint, ‘opposed the grant of a cer- 
tificate to the widows, on the ground that 
they were entitled only to maintenance, 
This, however, is not quite a correct state- 
ment of the case as brought before the 
Court. The- ladies state, in their petition, 
that they are widows of Srimunth Singh ; 
that they were guardians òf his son Nundo 
Gopal and managed his estate ; that he died 
when he was, five years old, and that they 
are his legal heirs ; ; and ask the Court for a 

O 
cértificate to realize the amount of a decree 
in which they were plaintiffs, as guardians 
_of the said Nundo Gopal. 
It appears to us that de first thing to be 
. proved is that Nando Gopal had a separate 
estate, and was not in Jonk possession with 
Chintamun. The fact.of the decree being 
‘in the names of the ladies does not, by 
itself, prove separate possession. If the 
Jadies are unable to prove this point, the case 
mast be given against them.. We remand 
the case to the Judge for disposal with re- 
ference to the above | remarks. 


Miscellaneous Appeal. from an order passed 
by the Principal Sudder Ameen of Jes- 
sore, dated the 28th December 1865. 


Haronath Roy and: others’ (J udgment- 
~ debtors) Appellants, 


> 8 VETSUS 


Rajah Indoo "` Bhoosun Deb Roy ‘(Decrees 
- holder); Respondent.” - 


Baboo Sreenath e for Appellants. 


Baboo Unrioda” Per had: Barwerjee for 
Respondent. 

Under ,a decree which provided for possession with 
mesne profits from 8th Bysack 1264, the plaintif was 
held entitled to the rents of 1263 and whatever else was 
realizal by the defendant after 8th Bysack 1264 during e 
the period of his wrongful possession. 

The decree simply gave mesne profits from a certain 
date anterior to the, suit; but as it was silent as to 
the mesne profits accruing subsequently,- HELD that 
this Court could not, under Section 11 Act XXIII of 
1861, give mesne profits not expressly provided for by 
thë decree; and that the proper course for the decree- . 
holder was*to‘:apply to the Court which made the 
decree, to amend its order regarding mesne profits, 

THE decree provides for possession with 
mesne profits from 8th Bysack 1264, ‘The 
suit was to recover possession With mesne 
profits from the date of dispossession to date 
of suit. The Principal Sudder Ameen has, 
it is urged, included the reng of 1268, and 
also the rents for the period from the date 
of institution of suit to-the' date of plaintiff's 
regaining possession under the decree, On 
the first point, we find “that -the rents of 
1263 were renlized by defendant subse- 
quent to the 8th Bysack 1264, during the 
period of his w Wer possession ; and we 
think the-plaintiff is clearly entitled to re- 
cover everything that defendant realized 
after thf date. On the second point, we 
think, looking to the terms of Section 196 
Act VIII of 1859, that the.decree is not 
specific ‘enough in its terms to allow of our 
putting an interpretation upon it which it 
does not properly bear. -The claim was for 
mesne profits ‘to date ‘of suit. The decree 
simply gave mesge profits from a certain 
date anterior to the suit, but is silentas to 
the mesne. profits accruing subsequently ; 
nor do we think that, the terms of Section 
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11 Act XXIII of 1861 enable us to give 
mesne profits when they are not expréssly 
provided for by the decree. 


thé Court making the decree to amend its 
order regarding mesne profits.. The order of 
the Lower 
ingly, and the parties will pay their ‘own 
costs. 


"The 13th July 1866. 
Present: 


| ans Hon’ble J, P. Norman and W. S. Seton: 


` tó the deceased without the production of o certificate. ~ 


Karr, Judges. 


Certificato— Enforcement of payment 
of debt to deceased, `. 


Case No. 276 of 1866. 
Miscellaneous Appeal from an arder passed 


by the Judge of: ge, the Sule 


March 1866. 


eg Pershad Ghose (J udgment- débtoi) 


Appellant, 
versus D 
Gunga Dhur and others (Decrée-hokders) 
Respondents. 
Baboo Obhoy Churn’ Bose for: Appellant 
No one for Respondenis. À 


.No one`claiming.to be entitled to the effects of, a 
deceased person, can enforce the payment of a debt due 


. THis Lense must go back. ‘Section. 2 
Act XXVII of 1860 provides that no debtor 
of ang deceased person shall be compelled 
in any Court to pay his debt to any person 
claiming to be entitled to the effects of any 


deceased person, except on production of a 


certificate. ` The- plaintiff in the present éise 
is. endeavouring to. enforce payment of the 
debi, as the Ber of a person deceased, by 
proceedings i in Cort, viz. process of execu- 
tion, without the production of a certificate 
which the defendant has a right to require 
in: order to save himself from the risk and 
liability. of paying the “ie to the wrong 
person. We agree with the decision of the 
Madras Sudder Court on this subjeat, dated 
17th May 1861, cited in Rama Pershad’s 
Book, page 175. In the present case, there 
has been no proper.investigation asto who 
was really the heir of the deceased, and 
the Judge has taken it‘for granted that the 


person seeking to enforce execution was the: 


- heir, without sufficient enquiry. 


The case must g back, and the appellant 
will get the costs 2i this appeal el Soule 
of the result. 
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The 18th July 1866. - 


Pr esent : : 


The Hon‘ble J. P. Norman md W. S. Seton- ` 


Karr, Judges. r 
Limitation-Keeping alive decree. 
Case No. 261 of 1866. 


Miscellaneous Appeal from.an order passed 
by the Principal Sudder Ameen of Mid- 
» napore, dated the 20th January 1866. 


Deknath Holdar and others (Judgment- 
* debtors) Appellants, S 


© VETSUS 


Doya Moyee Dossee and others (Deeree- 
holders) Respondents. , 


Baboos Dwarkanath Sein and Nursingh 
Chunder Mitter for Appellants. 


Baboo:Bhowanee Churn Dutt for 
' Respondents. 


A distinc: EE by a decree-holder’s vakeel of 
his inability to carry on the case, for want of instructions 
from his client, is not a proceeding, within the meaning 
of Section 2) Act XIV of 1859, to keep alive the decree, 

WE think the appellant entitled to have 
the order of the Lower Court reversed. On 
the last occasion when execution was sought, 
the decres-holder Doya Moyee appeared in 


Court on the äist of December 1861. 
‘Notice was issued to the debtors on the 25th 


of April 1862, and they appeared on the 
lith June following. Nothing was done 
after that. date, and, on the llth of Septem-- 
ber, the vakeel of the decree-holder . being 


questioned, distinctly stated that he was- 


unable to carry on the case, because, after re- 


peated. applications to his client, he had re- . 


ceived no instwuctions. 

We thiuk that such a distinct admission 
of fuilure to carry on the case cannot be taken 
to be the proceeding contemplated by 
Section 20 Act XIV of 1859. And if 


this ebe so, then no such proceeding hes. 


been taken for more than three years antece- 
dent to the present application, 
on the 9th September 1865. Had there 
been any adjudicatién of any point by the 
Court on the said 11th of Septembe:® 1862, 
the case would Hate been different. But 


the Inst proceeding taken by the decree- 


holder could not be carried down to a period 
later than Lith June 1862, which is beyond 
three years. 

We reverse the decision, and decree the 


‘appeal with costs. ; 


which was ` 


WÉI 


he 





Present : 


The Hon’ble J. P. Norman and Wis Seton: 
e Karr, Judges. 


Costs — Pleaders’ fees — Private 
arrangement between pleader one 
SE $ 


, Gage No. 219 of 1866. ; ° 


Miscellaneous Appeal from an order passed 
69 the Principal Sudder Ameen of Di- 
nagepore, dated the 4th January 1866. 


Umirtonath Jha and another (Decree- 
holders) Appellants, 


versus l 
Roghoonath Pershad Roy (Judgment- 
debtor) Respondent. 
Baboo Tarucknoth Sein:for Appellants. 


Baboo Debendro Narain Bose for 
Respondent, ` ' 
A Court is bound to award, as costs to a defendant, 


his pleader's fees calculated according to the rules laid 
down in Section 25 Regulation XXVII of 1814, The 


plaintiff cannot take advantage of any private arrange- | 


l ment between the defendant and his vakeel, 


Tais is an appeal by the defendant who 
obtained a decree for costs. The costs, as 
calculated according to the rules laid down 
in Section 25 of Regulation XXVII of 1814, 
would have been 850 Rupees. ° It appears, 
however, that, by a privateearrangement 
between the defendant and his pleader, the 
defendant only paid 200 Rupees to the 
pleader. The Principal Sudder Ameen, in 
allewing costs against the plaintiff, has award- 
ed the defendant only this sum of 200 
Rupees. But Section 7 Act I of 1846 is 
ex press, that, when costs, are awarded to a 
party ig any regular suit, original or appeal, 
decided on the merits, aggiast another- party, 
the. amount to be paid on account of 
pleader’s fees shall be calculated ‘according 
tothe rules contained in the Regulation 
above cited. 

We are therefore of opinion that the 
Principal Sudder “Ameen was. bound to 
award costs to the defendant upon the scale 
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The 13th July 1866. therein mentioned, and the plaintiff could 
i ` not take any advantage of the private bar- 


gain between the defendant and hia vakeel. 
The appeal will be allowed with costs aud 
interest. f 


KI 


‘The 13th July 1866. 
Present: 


The Hon’ble J. P. Norman and W.S. Seton- 
, Karr, Judges. 


Surety—-Costs (of enforcing decree). 
Case No. 298 of 1866. 


Miscellaneotis Appeal from an Ges passed 
by the Judge of Patna, dated the lith 


doing, 


Thakoor Deen Tewaree (Decree-holdct) 
-~ Appellant, 


VETSUS 


Boolakee Lal and others (J udgment-debtors ) 
mespondents. 


Mr. C. Gregory for ‘Appellant. 
No one for Respondents. 


e 
Where, ifa decree, or half of the decree, had been 
enforced against a defendant, such defendant would be 
held liable for the costs of the enforcement, the defend- 
ants surety is also liable for the costs of ‘snch enforce- 
ment, 


THE decisión of the Lower Court must be 
reversed. We think that, as the defendant ` 
agreed to pay “ half the decr ecg amount,” he 
did, in effect, agree to pay a debt, an incident 
of which was that it carried interest. 

Section 204 of Act VIII of 1859 pro- 
vides that, “ whenever a person has become 
“ liable as security for the performance of 
"a decree, or e ioe thereof, the decree 
“ may be executed against such person to 
“ the extgnt to which he has rendered him- 
“ self liable, in the same manner as a de- 
“cree may be enforced against a defend- 
“ant.” Now, if the decree, or half. of the 
decree, had been, enforced against the defend- 
ant, the defendant against.whom the decree 
would be so enfor ced would be held liable 
for the costs of the enforcement. That being 
so, we think that the surety is also liable 
for the costs of such enforcement, and Àc- 
cordingly decree this appeal with costs and 
interest. 


e D. 
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The 18th J uly 1866. Koroona Mores Dossee, Appellant, 
Present: ` VETSUS 
The Hon’ble J. P. Norman and W, S. Seton- Nubo Kishore Sein, Respondent. 


Karr, Judges. 


i Appeal—Execution of decree—Zimit- 


ation. 
Case No. 294 of 1866. 


‘Miscellaneous Appeal from an order pass- 

~ ed by the Judge of Backergunge, dated 

the 20th January’ 1866, affirming an 

:: order passed by the Moonsiff of Madaree- 
pore, dated the 21st January 1865. 


Kebul Kishen Sein and others 
(Decree-holders) Appellants, 


Obhoya Churn Doss alias Titoo Ram Doss 
C and others (Judgment-debtors) 
‘Respondents. R 


Baboo Pearee Lal Roy for Appellants. l 


Baboo Romanath Bose for Respondents. 


` An appeal lies to the Judge from an order of.a Lower 
Court deciding that execution of a decree is barred by 


‘ Limitation. 


. ‘Tur decision of the Judge refusing to 
hear theappeal is wrong. Section 257 of 


‘Act VIE refers to the mere regularity or 


irregularity of the sale-proceedings. But 
the Moonsiff went beyond this point, and 


. ‘decided that execution was barred by limita- 


tion. An .appeal. lay to the Judge on this 
point, and wọ remand the case to him for 
a decision accordingly. , 





The 16th July 1866. 


8 p 
Present: `. TO 


“The Hon'ble L. B. “Jackson andeG. Camp- 


bell, Judges. 


“Bx parte decree—Section 149 Code of 


Civil Procedure. 
Case No. 162 of .1866. 


Miscellaneous Appeal from an order passed 
_ eby the Judge of Mymensing, dated the 
21st. December 1865, affirming an order 
passed by ‘the Sudder Ameen of that 
District, dated the 26th August 1865, 
a "a, ` ® 


~ 


' e 
Baboo Bama Churn Banerjee for - 
Appellant. SC 


No one for Respondent. 


When a party applies, under Section 119 Code of 
Civil Procedure, to have an es parte decree set 
aside on the allegation that the decree was obtained 
upon®a petition of confession af judgment put in by a 
praon fraudulently employed to personate hing the 

ourt ig bound to enquire into the truth of the Sea 
Tr and if it be established, the decree may be set 
aside. ~ ae as 


Ir seems that a decres was passed. against 
the petitioner, and execution taken out 


thereupon. The petitioner came before the ` 


Court of first instance, and alleged that he 


| had not had an opportunity of defending the 


case. It appeared that the decree had been 
passed upon a petition of confession of 


-| judgment. “But petitioner alleged that that 


confession of judgment had not been filed by 
him, or under his instructions, or with his 
consent, but that some person had been 
employed to personate him, and that the 
confession of judgment had been fraudulent- 
ly put in. | a8 

The Court of first instance stated that 


this was not an ea parte case, and that the 


petitioner could not be entitled to a -new 
trial under Section 119- Code of Civil 
Procedure. The Court observed that a 
decree had been passed upon a confession of 
judgmené ; that the confession of judgment 
had been filed in the regular way- by a 
vakeel ; that the responsibility of putting in 
such document rested on the head of the 
vakeel ; and that it was not ‘necessary for 
the Court to enquire into the matter. He 
therefore refused the application to set aside 
the judgment. l 
. On appeal before him, the Zillah Judgeswas 
of opinion that the judgment of the Court 
below was correct. He stated that the 
judgment was not ex parte, and that, conse- 
quently, it could Aot be set aside under Sec- 
tion 119, Whether the defence whs fraud- 
ulent or not, was’ ground for appeal,—not 
for revival and re-hearing by the original 
Court. 

It seems to us that this petitioner brought 
his case before the Court which passed the 


decree, simply on the ground that this decree _ 


had been passed in his absence ; and he pro- 
posed to show, to the satisfaction of the 


aw 
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The petitioners seek to execute an old 


adecree of 1851. The questidn. ig whether 
` they have come within three years of the last 
process issued in execution. It appears that, 
on the 26th April 1862, petitioners,$ heirs 
of the deceased decree-holder, applied to have 
their names substituted for the - original 
decree-holder ; but, failing to satisfy the 
Judge that they , were. the heirs of the 
original decree-holder, that application was- 
altogether infr uctuous, and no process what- 
ever was issued, because no decree-holder 
was before the Court at whose SE n 
process could issue. 

We think it quite clear that this infr uctu- 
ous application for a substitution of the 
names of the petitioners as heirs of .the 
decree-holder, is not a process to enforce the 
decree or to keep the same in force within 
the. meaning of Section 20 Act XIV of 
1859.. Therefore, by that Section, 
petitioners are barred, as the Judge has 
rightly held. 

The appeal is dismissed with costs. 





The 16th July 1866, 
Present: 


The Hon'ble L. S. Jackson and G. Camp- 
bell, Judges. 


Parol Evidenco—Mesne Profits. 


Case No. 178 of 1866, 


Miscellaneous Appeal from an order passed 
- by the Judge of Midnapore, dated the 
16th December 1865. . 


Ram Kishen Chuckerkutty 
_ (Judgment-debtor) Appellant, 


versus 


Raja Gigs Narain Shaha (Decree-holder) 
Respondent. 


Baboo Mohendro Lal Shome for Appellant. 
No one for we ponceny: 


i 


e 
There is no provision of law gvhich forbids a Court 
to accept parol testimony i in sApport of wasilat without 
the support of dakhilas. 


THERE appears to be no - valid pr of 
appeal against this judgment. The Judge 
records (and we must accept it as conclusive} 
that the petitioner before him insisted only 
upon one ground of objection, and that aus 


the | 


that the payment of a considerable sum is 
reported by thé Ameen to be due as wasi- 
lat, in support of which no dakhilahs have 
been produced. .We are not informed how 
it happened that the dakhilahs were not 
produced on this occasion. But there is no 
provision of law which forbids a Court to 
accept oral testimony in support of the 
amount of wasilat without the support of 
dakhilahs. 

In. addition to this, it appears to us that 
every presumption must be taken against the 
petitioner in this case, as, when an Ameen 
was deputed“to enquire into the amount of 
wasilat, it was his business to have produced 


his collection papers, and in that way to havé . 
satisfied- the ‘Court what he had received. 


from the’ land- in dispute. Therefore we 
cannot, by way.of appeal, interfere with the 
order of the Judge. 

Thea e is said Matt there are certain 
sums w the Judge ought to have allowed, 
and in. GE of which, application Was 
made after the date of his judgment, such as 
the allowance of Surunjamee expenses and 
a deduction on account of Government 
Revenue which the petitioner had paid. 
There is a clear distinction between the case 
of a party-who is by his own wrongful act 
in possession of another’s property, and of 
a person who is placed in possession of such 
property by the order of a competent Court.. 
It seems, sherefore, to be only reasonable that 
a deduction should be made of such ‘charges 
as the petitioner has necessarily incurred on 
account of the property. No doubt, -on 
application to the Judge, he will review his 
judgment, and if there appear clear ground 


for making such deduction, it will be 
allowed. Sg 
6 
e $ R = 
`. 7 The 16tl July/1866: 

Ba . 75, 

o Present: 
Tho Hon'ble: S Jackson and G, GE 

Lë SE E Se S 


Limitation—Sections 20 and: ‘aa ‘Act 
` KIV of: 1859; ; e ia 


or Case No. 150 of 1866: . 


we 
DU 


r, 


Miscellaneous: pol pee an onder passed: 


by the Judge of Backergunge, ‘dated ‘the 
9th December 1865,, ‘affirming an order 


passed by. the Suddes Ameen. of “that. 


District, dated, the 2th July yy rags. 8 
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- Huro Nath Bose-(Decree-holder) Appellant, 
ag VETSUS S 


‘Maddun Mobun. Chuckerbutty (Judgment- 
debtor) Respondent. 


Baboo Bungsee Dhur Sein for Appellant. 


Baboo Motee Lal Mookerjee for Respondent. 


` Section 21 Act XEV of 1859 was passed to give an 
extension of time to decree-holders whose decrees would 


-have been barred under, the new law; but itin no way- 


. affects decree-holders who come within the ordinary 
time allowed by the new law for the execution of 
decrees. 


Where a decree-holder comes to execute his decree 
within 3 years from the date when a previous proceed- 
ing has been taken tdenfore is deren, haujguentitied 
under, Section 20 to have a second process in execution 
notwithstanding he may not have come within 3 years 
from the passing of Act XIV of 1859, e 


kon 


In this case, WO think that the Judgg has 
wholly ~ misapprehended the law. Section 


21 Act XIV of 1859 was passed in order. 


to give an extension of time to decree- 
holders whose decrees . would have been 
barred under the new law. But it in no 
way affects decree-liolders who come within 
the ordinary time allowed by the few law 
(Act SIN, of 1859) for the execution of 
decrees. A man who comes to execute his 
decree within- three years from the date 
when a previous proceeding bag been taken 
` to enforce such judgment or decree, is en- 
titled to have a second process in execution, 
notwithstanding ho may not have come 
within three years from the passing of- Act 
XIV of 1859. » 


ES 


Iu this case, it. is-perfectly clear upon the 


record that not only were coercive processes 
issued within three years from the date of 
the’ present application, bufthat. the, defend- 
ant ong actually in custody" on. the” l6th 
‘June 1863. ‘The present applicaéion for 
execution in’ 1865: was therefore clearly 
within time,‘ the matter being governed by 
Séction 20, and. not a pecuon 21, net XIV 
of 1859. ae . 


The: ës the: Court below i is “reversed, 
and the case. is, remitted ` in order that ‘the 


R aS udge may proces’ with, execution. 


“Costs. of: Vis appeal to bo: berne by TC- 
ode ee a 


n 
F e r es 
f 2 


Jurisdiction — 


being in its form joint, aud not séveral. 


‘law. 
‘cause greater inconvenience than the incon- 


The 16th July 1866. - 


Present : 
The ae i L S. Jackson and G. Ge, 
Judges. e i 


Execution of joint 
- decree as a several decree. 


Case No. 181- of 1866. 


Miscellaneous Appeal from an order passed 


by, the Prineipal Sudder Ameen of 


Sylhet, dated the GO January 1866: e 


Mussamut Omutool Khair (Decree-holder) l 
, Appellant, 


VETSUS 


Mussamut Somayee Bibee (J udgment-debtor) 
_ Respondent. 


Baboo Greesh Chunder Ghose for a 
Appellant. 


Mr, J. S. Roehfort and Baboo Mohendro 
Lal Shome for Respondent. 


Where several defendants- submit to a joint decree, 
it is not competent to the Court in execution to treat - 
the decree as a several decree against the different. . 
defendants in respect of their proportionate shares, 
however equitable | such an order may be, : 


A decree for a certain sum of money was 
passed against’ the defendants, the decree ` 
“Int 
execution, the Principal Sudder Ameen, con- 
sidering, apparently, that the nature of the: 
suit was suth that the decree ought to have 
been a several decree against the defendants 
in respect of fheir proportionate shares, re- 
fused to execute the whole decree against 
the present respondent, holding her liable 
ouly for her own share. It may be that 
this order „ig altogether equitable. But -we 
think we are bound to maintain the stritt 
In the end, looseness of practice will 


venience to the individual resulting frony an 
observance of the lasv. 

The defendants haying, it may be through 
negligence, submitted to to a joint. decree, are 
jointly liable for the sum so decreed against 
them. It is notin the power of a Court in 
Kë eet fo go beyond the terms of the 
decree, and to execute the decree iu a man- 
ner other than that which the decree itself. 
-| provides. 


e 
m 


WÉI i 


"A 


a 


1866.] Miscellaneous.. 


n WEEKLY REPORTER. 


Healings: At 





We miist therefore reverse - the. decree’ of 

o the Court. below, and remand the. case in order 
that execution may issue as for a ‘joint’ 
Any party injured by: that process 


decree. 
must resort to a further suit for contribution 
-againsé the other parties “who, being liable, 
may not have paid their propor tion. We 
hope, however, that-the parties will settle the 
matter , among.. themselves. ‘in order to. avoid 
further litigation.” 


The appellant mist have the costs dé this. 
appeal, — p SE? ° 


` The 16th July 1866: 


Present : 


~~ 


The Hon'ble L. S. J ackson and G. i i 
~ Judges. 


Limitation— Act XI of 1861 (meaning 
E of). 


Case No. 90 of 1866. 


Miscellaneous Appeal from an order passed: 


“by the Judge of Mymensingh, dated the 
24th November 1865, reversing an order 
passed by the Principal Sudder Ameen 

of that. District, dated the 29ih April 

1865. ` 


Gopal Kishen Potedar (Judgment-debtor) 
OO Appellant, 


- VETSUS 


Ranee Shurut Soonduree Deben. 
. (Decree-holder) Respondent. . A 


` Jackson, J. (Campbell J., concurring).— 
Ir. appears to me that the order of the Judge 
should be set aside. He clearly mistook the 
meaning of Act XI of 1861.° It only de- 
clareg that certain Sections of Act XIV of 
1859 should not take effect or have any 
operation before the lst January 1862, but 
did not defer the operation of the Act in 
respect of évery case which might thereafter 
come before the Courts. The decree, there- 
fore, could not properly be executed, and the 
order of the Judge must be set aside with’ 
costs, l 





ee 


. The 17th July 1866. 7” 
Si Present: 


The Rente G. Log ‘and A.G M acpher- 
son, Judges. e 


Family Property (Enforcement of 
private award regarding). 


Cases Nos. 289 and 290 of 1866, 


Miscellaneous Appeals from an order passed 
by the Judge of Patna, dated the 31st 
January 1866, affirming an order passed 
by the Principal Sudder Ameen of that 
District, dated the 29th April 1865. 


Baboo Koylash putty Narain Singh and 
) others, Appellants, 


versus’ e 
` Baboo Beer N arain n Singh, Respondent 


Baboos Olioohsol ‘Chunder Mookerjee and. 
- Kishen Succa, ook for Appellants. 


wilt Ce 


' Baboos Woomesh Chunder Banerjee and.. Babois ‘Duiarkanath "Mitter, and. "Chutider. 


Gopeenath Banerjee for Appellant. ` 


Baboos*Gopal Lal Mitler -and Debendro' 


Narain Bose for “Respondent. g 
Act XI of 1861 only declares that certain; Sections’. 
of Act XIV of 1859 should not take. effect: -or have añy 
operation before 1st January 1862, but did not defer ` 
the operation of the Act in respect of every’ case which 
might thereafter.come before the Courts. bi a 


=- 


EN 


Madhiub, Ghose,for Respoitdent. ‘ 
Where £ a: private e “ropitding.. family’ EE 
provided ‘for’ a summary. mode ‘of enforcing:.the” penalty 
préseribed ` forai ; ‘béaach'of the, terms of the agreement, 
and both parties’ tried, to, take advantage ‘of it when | 


. application was ‘hade, to” “the? Court below. for enforce- 


ment of the” ‘péndliy, Hein. that He objection , that 
the ‘penalty . should! be: enforced” by regülåř s suit; could - 


Dot be entertained į in ‘special, appeal, Ag ape eee 
A P DH 


- Application to enforce this award was made 


ing and effect. of the order of the 12th July 


intended and what? hé:had - “done. - 


~ 
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Unper a private award made on. the 22nd 
August 1862, an. arrangement was made 
regarding the property of Dirgpat Singh te 
the following effect : that Beer Narain was to 
hold.and manage the entire family property, 
and, after. payment of certain charges, was 
to divide the profits in the proportion of 93 
annas to~Koylashputty, and to retain for 
himself and his breather Basdeo Narain and 
others, G4 annas. It was further agreed that, 
if either party acted -contrary to the terms 
of the award, a deduction should be made 
of a certain portion of the profits from. the 
share of the offending proprietor, which 
should be made over to the. other party. 


oi (he Court on 12th February °1863. 
Notice was served, and on 19th March all 
parties interested gave their consent, and in 
their petitions agreed further that the, penal- 
ties proposed for a Yweach of the tepms of 
the.agreemefht should be enforced by sum- 
mary process in execution of decree. ` On 
19th June 1863, Beer Narain applied, to the 
Principal Sudder Ameen for enforcement of 
ethe penalty against Koylash putty, on, the 
* ground that he liad failed to give possession 
as arranged by the award. A petition on 
the part of Koylash putty, complaining of 


avts, and omissions on the part of Beer 
Narain, was also put in. On 12th July 
1864, the Principal Sudder Ameen held 
that, as the agreement made in the award 
had not been carried out by Koylashputty, 
the Court was bound to enforce the condi- 
tións of the award and to impose the penalty 
- provided for a breach of the agreement, and 
directed that: Beer. Narain should be put 
into possession of, a moiety of the estate, 
‘which eng done. -That this was the mean- 


. 1864, is- apparent from ‘a subsequent proceed- 
ing: of. the ‘Principal odder Ameen: "ot 29th 
— Seat 1865; “in “Witch, he explains’ what ‘he 
With re- 


gardè, sto- the | “petitionzor Koylashputty,. the 


Principal. ‘Sudder Aineen, would, not ‘attend 


- tovit; apparently, on` ‘the: ‘ground that be was 


notrin d position ‘to. briga complaint, asho 


had failed: to comply; with, the- “terms ‘of the 
awards” 


IC" w 


D 
"re 


Bon “tho” -order „ passed: ‘by. the į, 
i Principal Sudder. Amen on 12th Zuls 1864, 





no appeal was preferred, but on the 19th 
September following, Koylashputty again ` 
presented a petition complaining of the acts 
and omisstons of Beer Narain which, ‘it was 
alleged, ‘rendered him liable to the penalty 
prescribed in the award, The Principal - 
Sudder Ameen rejected this. petition. which 
was brought under the provisions of Section 
230 Act VIII of 1859—a Section altogether 
inapplicable to the petitioner’s case. The 


Judgé has rejected the appeal, looking at the 


petition, apparently, as an attempt to revive - 
the case of Beer Narain disposed of on 12th > 
July 1864, with which he could not: ee 

as the period of appeal has elapsed. 


Before us, the appellant's pleader urges: e that 
the penalty should have been enforced by 
regular suit when a breach of the agreement 
occurred, and that the acts now complained 
‘of, being subsequent to the decision of July 
1864, should be enquired into. On the first 
point, we find that the parties agreed among 
themselves to a summary mode of enforcing- 
the penalty ; that, when application was made 
to the Court for enforcement of the penalty, 
both parties tried to take advantage of it ; 
and that no objection is expressed on this 
score till the Judge, in his decision now 
before us, expressed a doubt as to whether 
summary process could be taken out. This 
point, therefore, cannot now be urged with 
success ; and én the second point, it is urged 


‘by the pleader for respondent, and not denied 


by the appellant, petitioner, that the present 
petition contains merely a Te-statement of the 


‘charges‘made in the petition put in by 
“Koylashputty before the decision passed on 


12th July 1864. We see, further, that the 
application to the Court has beens made: 
altogether in a wrorfed form, for the petitioner 


was not in a position to bring a claim under 
Section 230 Act VIIL of 1859, Aa ee see 


no sufficient ground for giving the petitioner 
the relief be asks for, we dismiss the appeal ` 
with costs, 
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The 17th July 1866.. 
Present: 


The Hon'ble G. Loch and A. G. Rcpier 
son, Judges. 


Limitation—Keeping alive decree. 
Case No. 323 of 1866.° 


Miscellaneous Appeal from an order passed 
by the Judge of Gya, dated the dëch 
February 1866, affirming. an order 
passed by the Sudder Ameen of that Dis- 
trict, dated the 22nd July 1865. 


. Mussamut Fuzeelutoonissa (Judgment- 
debtor) Appellant, 


VETSUS 


Chuttur Dharee Singh (Decree-holder) 
Respondent, 


Baboo Romanath Bose for Apelit 
No one for Respordent. 


An attempt at settlement of accounts in Court is 
sufficient to keep a decree alive, 


Bots the Lower Chie: state that, in May 
. 1864, the parties attempted to settle their 
accounts in Court, for so we gather from 
the wording of the Sudder Ameen’s order. 
We think this attempt- at settlement was 


quite sufficient to keep the decree alive. 
The appeal is dismissed. 


a oe 


The 20th July 1866, . - 


7 


e , Present: > l poA 


The Hon’ ble L. S. Jackion, Judge. 


Appeal (re-admission EE 
-Verified plaint. 


Petition praying for the restoration E an 
appeal which had been dismissed owing 
to no notice having been served on- the 
respondent, and urging that neither peti- 


f 


tioner nor his Mooktear in the Zillah 
Court knew of the appeal having been 

filed, and that the notice was returned 
unseróed long before the time fixed for the 
attendance of the respondent. 


Mr. F. R. Miselbach, Petitioner, 


Baboo Khetter Mohun aaa for 
Petitioner. 


A petition for the re-admission of an scat must 
be accompanied by evidence in support of the allega- 
tions on which the petition is founded. 

A verified petition is not evidence. 

Tax -petitioner applies to have his appeal- 
re-admitted. He does so upon the strength 
of a petition which he alleges has been veri- 
fied by the ‘petitioney* I have always in- 
timated that, in applications of this kind, 
before making any order such as tlie pe- 
titioner‘asks for, the Court would require 
evidence to the facts alleged. , The peti- 
tioner’s  vakeel contends that a verified 
petition ought to satisfy the Court. I am 
of opinion that it ought not. The Court 
requires evidence, A verified petition is 


not evidegce any more than a verified plaint 


is evidence. A verified plaint is subject to 
this condition, that, by Section 24 of Act 
VIII of 1859, a person-making, in a verified 
plaint or such other declaration as is men- 
tioned in that Section, any statement which 
is false, which he knows or believes to bə 
false, or ` does not know cor believe to be 
true,-is liable to punishment according to 
the provisions of the law for fabricating false 
eviderice. That Section, however, does not 
include verified ‘Petitions of this nature. 
Thereforg thie ‘sanction which. attaches to 


verified plaints by. reason-of the par ty being | 


subject to punishment if. they contain atate- 
ments. ‘which’ are wilfully. false, docs: not’ ap- 
ply`i in ‘the. present. case. - The petition, there- 


-fore, - not: beings : Supported by anything in 


the shape of evidence'i dn support - of- the al- 
legation made Zu it, I. must: ‘decline to’ re- 
admit iip: ‘appeal; 


aa , 
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‘The 20th July 1866. .- 
Present: : 
The How’ble G. Loch and A. G. Macpherson, 
; Judges. | 


&xecution of decree — Limitation — |. 


Liability of Surety. 
Case No. 324 of 1866. 


Miscellaneous Appeal from an order passed 
_ by the Principal Sudder Ameen of Behar, 
o dated the 20th February 1866. 


Harkhoo Singh (Objector) Appellant, 


d 


VEFSUS 


Baboo Ram Kishen ‘and others (Decree- 
holders) Respondents. 


äisen Kishen Syucca Mookerjee and 
Taryechnath Sei for Appellante 


Mr? R. T. Allan and Baboo Dwarkanath 
` Mitter for Respondents, 


In’ execution of decree the debtors arranged to pay 


e the debt by instalments, and the petitioner enteral into 


a surety bond by which he agreed, on failure of the 
‘debtors: to pay the debt or any one of the instalments, 
Zo be Hable for the debt or to have execution at once 
taken out against him, Herb that the surety’s Was 
a separate liability ; - that proceedings against one or 
other -of the joint debtors which would keep the decree 
_ alive against all of them would not affect him; and 
. that, if he could be proceeded against in execution of 
the ‘original decree, execution should have been -taken 
against him from the date when his liability com- 
menced, and that the decree should have RR kept 
alive as against him by proceedings irrespective of 
those taken against the judgment: debtors, 


Two questions arise in this case 3, Let, 
That execution cannot issue at all against 


_ the petitioner ; and, 2nd, That if it could, 


Cai 


it is barred by, limitation. It appears that, 
in execution of a decree, the debtors, so far 
back as 1845, ewtered iuto an arrangement 
with the decree-holder, promising to pay the 
debt by instalments in ‘the course of four 
years. . The petitioner became surety for 


- the debtors, and entered ints a bond by which 


he agreed that, on failure of Ae debtors 
to pay the deht on failure to pay any one 
instalment, he would be liable- for the debt, 
and that execution might at once be- ‘taken 
out: against him.‘ The -decree-holder, ‘it is 
“alleged took no steps-against the suréty till 
1858, whén’ ‘he applied for execution against 
_ hinry but itis not shewn us-that he proceeded 
further. From that time.to thé present, . he 
has been satisfied évith, brin'zing the property 


- of his’ debtors, to sale,- and, having exhausted 


heir means, now seeks’ to renlige’ the balance 


ft om the surety, alleging ‘that the surety is, 
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by his own act, jointly liable with the judg- 


ment-debtors, 4nd (bat, ab he (the decree- . - 
- | holder) has kept his decree alive against the " 


latter, he is entitled to proceed against the 
former. ES 


‘It appears to us that the Lower Court i is 
in error in considering the petitioner to be 
in the same position as the debtors for whose 
debt he made himself liable. He is “not _ 


jointly and severally liable with them for ` 
the payment of the debt, but only liable on 
their failure to pay it. His liability com- . . 


menced from the time when the debtors 


failed tg pay according to the terms of the 


Kistbundee, but no steps were taken agaenst 
him till 1856, He then filed a petition, 
alleging that he could not’ be proceeded. 
against summarily, and this petition was 
rejected, and no appeal was preferred. No 


attempt, however, appears to have been then | 


made to proceed further against him. In 
1858, another petition was 
execution, but with similar résults. Now, 
though if may be said that, by not preferring 
an appeal from the order of 1856 declaring 
him -liable to be proceeded against in exe- 
cution, he has acquiesced in that order, and 


cannot again plead non-liability, yet that 


circumstance -does not, we- think, put him 


on the same footing as the original debtors. 


He is not jointly and severally liable with - 


them, though he has made made himself re- 
sponsible for their debt, ` Proceedings against 
one or other of the joint-debtors which 


would keep the decree alive against all of: 
them, will not affect him. His is a separate . 


responsibility, and admitting, for argument’s 
sake, that he can be proceeded against iu 
execution of the original decree, which ap- 
pears very doubtful, we think that execution 
should have been taken against him from 
the date when his liability commenced, and 


that the decree should have been kept alive ` 


as against him by proceedings irrespective 
of those taken against the judgment-debtors. 
The summary decision quoted. by Mr. Allan 
is so imperfectly reported that it does dot 


serve to guide us, aud the allegation made ` 


by him that the surety’s liability commenced 
from the time that the resources of the debtor 
were exhausted, is 

lity commenced ‘fre 
in the bond, wiz. when the debtors failed to 
pay the instalments due on their Kistbundee. 
As no proceedings have been taken out 
against the petitioner siuce 1858, we think 
that. execution is barred as against him ; and ` 
we therefore reverse the order of the Lower 
Court with costs. 


[Vol VI. 


preferred for 


t the case, for the liabi- 
the period mentioned ` 


‘VF The plaintiff's, 


1866, - Miscellanous 
The Otb July 1866. A 
l Present : K Ss 
The Hon’ble L. S. Jackson and W. , Markby, 
Judges.. 


Appeal to Privy Council—Power of 
High Court to stay execution of 
Lower. Court's decree—Costs. ` 


Petition of Onodroop Chunder Mooherjee.. 


` The Zillah Court decreed a suit in part for plaintiff, 
On appeal, the High Court reversed the judgment, and 
remanded the case, making no order as to the costs of 
the appeal. 


Against such remand ari appeal was preferred. to Her, 


Majesty in Council, 

Tae Zillah Court, however, proceeded with the case, and 
eventually dismissed the whole suit, and the defendant 
applied to execute the decree for his costs, ' 

ELD that, in such circumstance, the High Court was 
not competent ‘under Section 4 Regulation ‘XVI of 1797 
(the last-mentioned decree not having been appealed to 
it) to suspend execution of decree or to direct the taking 
of security. 

Tats rule was obtained by Baboo Poorno 
Chunder Mookerjee, whose client was plaint= 
iff in a suit for- resumption of lakeraj land, 
That suit having been partially decreed in 
favour of the plaintiff, an rppeal was made to 
this Court, and on the appeel, the Court be- 
ing of opinion that the onus of proof had been 
laid upon the wrong party, reversed the 
decree and remanded thé suit to the Lower 
Court for re-trial, without making, as it 
appears, any order as to coast. ‘The Court 
below on the new trial has dismissed the 
suit of the plaintiff, charging him with the 
entire costs of the proceedings, including, it 
seems, the costs of the appeal to this Court. 
In‘the meantime, the plaintiff, dissatisfied 
with the order of remand, has appealed 
against that judgment to Her- Majesty in 
Council. The Court below, notwithstand- 
ing, on the application of the defendant, has 
proceeded to execute its decrge for costs. 
Ox being informed, however, that an appeal 
to England had been preferfed, it appears 


that the Court below, presumably under |. 


Section 86 Act XXIII of 1861, which may 
or may not-apply to the: case (on that we 
A 

give uo very decided opinion), has required 
the defendant to give security to the extent 
of the sum sought to be levied from the plaint- 

patitioner’s, applica- 
tion new is that the cof should disallow 
this proceeding, but a€cept security’ from 
the plaintiff and direct the stay of execu- 
tion. The'petitioner’s vakeel contends that 
this Court has, authority to make such an 


order under Section 4 Regulation XVI of |- 


1797. That Section says that, in case of 
an appeal to Her Majesty in Council, the 
Court.of Sudder Dewanny Adavlut, ’ be Gs 


> 


~ 
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this Court, may order the judgment passed 
by them to be carried into execution, taking 
sufficient security, or suspend execution of 
their judgment during .the appeal which is 
the appeal to England: That refers evi- 
dently and exclusively to judgments passed 
by the late Sudder Court or this Court. It 
cannot refer to a judgment passed by the 
Zillah Court. It is alleged, in support of 
the rule, that, amongst other things, the Zil-. 
lah Court has executed. the decree for costs 
of the appeal in this Court, and that, conse- 
quently, the proceedings may-be looked upon 
to that extent as executing the decree of 
this Court. But we think that manifestly 
the proceedings cannot be looked upon in 
any such light This Court made-no order 
in respect of costs. It seems extremely 
doubtful whether in such case the Zillah 
Court would have authority to. award 
againsa, either party sts of appeal to this. 
Court. - But if the decree of the Zillah 
Court was wrong in this particular, it was 
open to, the plaintiff to appeal against it 
in regular course.. He has not done that ; 
and he cannot be permitted on this occasion 
to raise a question as to the propriety of, 
that decree. It seems to us, therefore, that 
this Court has no jurisdiction to make the 
order prayed, and that the rule must be 
discharged with costs. 


The 24th July 1866. 
Present; 
Tho Hon’ble G. Loch and A. G. Macpherson, 
Judges, l 
Attachment and Sale—tIrregularities. 
Case No. 214 of 1866, i 
Miscellaneous Appeal from an order passed 
by the Judge of Sylhet, dated the 80th 
December 1865, affirming an order. passed 
by the Moonsiff of Nubeegunge, dated 
the 2nd August 1865. 
Nilmonee Shaha. ‘(one of the J adgment= 
stots) Appellant, ` 2 
` VETSUS o 
Ram Churu Deb. .(Decree-holder) and Raj 
Chunder Nag: ee Re- 
e Sr spondents.~ ` 
Baboo. ` Ashobtosh Dhur for Appellant. 


` Babod Sréenath"Doss for Respondents. ` 


_ Where irregularities “were alleged in the, mode of 
enforcing attachment and making proclamation’. ‘ot sale, 
the Judge was “Yequired tó go fully into the case and de- 
termine whether. the, debtor had sustained GEES 


GE A 


d inj ye rd "oa wl 
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We think the Judge must go more fully 
into this case, and determine whether the 


debtor has sustained substantial injury front |. 


irregularity in the sale proceedings.. The 
Judge-adniits that there were some irregu- 
larities, but he does not specify what these 
“were. The petitioner complains of two 


classes of irregularities, frst, in regard to | 


attachment, that it was not conducted ac- 
cording to the provisions of Section 239 
of the Code of Civil Procedure, the order 
for attachment not having been read out 
on the spot, nor affixed on the office of 
the Collector; and, secondly, in regard 
to the sale proclamation, that, though the 
law requires proclamation of sale of landed 
property paying revenue to Government to 
be made in five distinct places, this mode of 
making proclamation was not duly observed. 
Now, it is obvious that a debtor may be 
seriously injured if tM attachmente and 
prockamation of sale be not duly made, for 
bidders will not be in attendance. The 
property is said to bè worth Rupees. 5,000. 
It may or may not be worth so much, but if 
it be anything liké that value, which the 
Judge should ascertain, if proclamation was 
not duly made, the inference to be drawn 
from the low price bid is that substantial 
injury has been done to the debtor owing to 
the paucity of bidders arising from irregu- 
larity in the mode of enforcing attachment 
and making proclamation. We rethand the 
case to the Judge. Should he, God suffi- 
cient grounds for setting aside the sale, he 
will take up the question of limitation now 
urged before us, and, giving the decree- 
holder opportunity.to show that he has kept 
his- decree alive, determine whether further 
execution is or,is not barred by limitation. 





cr” 


The 26th July 1866. 
Present: KH 


The ZP G. Loch and A a 
l Judges. 


a 


Säiten 246 of Bet VIIZX of 1859— 
Claim to ; attached Property. (by 
mortgageo)—Appeal.. S 

“Case No. 669 of, 1865, 


o 


Misteilaneous Appeal from an order passed |: `` 
‘+ by the Judge-of ; T izhoot, dated the 27th’ 


July 18655- - e 
2 it A g e 2 
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Shaikh Bukspee and another (Objectors) 
Appellants, ‘ 


VETSUS 
A Vd 


Bungsheedhur and others (Decree-hoders 
aod Judgment-debtors) Respondents. .- 


Mr. R. E. Twidale for Appellants. 


Moonshee Ameer Ali Khan Rahadoor for 
Respondents. 


Where a claim under Section 246 of Act VIH of 1359 
is disnfissed, there is no appeal from the order of dis- 
missal. ` e 


. Tuts case was brought under Section 246 
of Act VIII of 1859. The Judge has 
found that the property belongs to, and is 
in possession of, the judgment-debtor, and 
that the claim put forward by the petitioner . 
is fraudulent. From this order there ‘is no 
appeal, but the petitioner may bring a suit 
to establish his right, at any time within a 
year from the date of the order passed by 
the Judge. The petitioner urges, however, 
that, having held a mortgage which he fore- 
closed, he is in the shoes of the debtor and 
now the actual proprietor, and, as such, 
entitled to appeal ; but even if this be true, 
it does not make hima party to the suit 
so as to give him a right to: appeal under 
Section 11 of Act XXIII of 1861. We ` 
reject the application with costs. i 


The 26th July 1866. 
i Present: 


The Hon’ble G. Loch and A. G. Macpherson, 
« Judges. ` 


Sale in Execution-——Objections to— 
Irregularity. 


- Case No. 222 of 1866. 


Miscellaneous Appeal from an order passed 
by the Judge of Backergunge, dated the 
6th January .1866, affirming an order 
passed by the P. incipal Sudder Ameen 

‘of that Districts Yated the 9th May 1865. ` 


Nil Komul Chuckerbutty and others 
(Decree-holders) Appellants, 


VETSUS 


Shama Soonduree and others 
ie udgment-debtors) Respondents. - 


wë 


1866.] ` 


Miscellaneous 





Baboo Romesh Chunder Mitter for’ 
Appellanis. 


Baboo Kalee Mohun Doss for Respondeuits. 


Objections by the judgment-debtor to a sale in exe- 
cution of decree being made absolute, can be-raised and 
disposed of only under Sections 266 and 267 of the 
Code of Civil Procedure, under which a sale can be set 
aside on the ground of material irregularity in publish- 
ing or conducting it. 


In this case, execution issued, and; after 
the usual process had been gone through, 
certain property of the appellants _ was ac- 
tually put up for sale and sold. Until after 
thg sale, no objection of-any sort was taken 
by the appellant to the regularity or pro- 
priety of.the proceedings. But some time 
after the sale (though before it was coufirmed), 
the appellant appeared, and contended that 
the sale was illegal and void, because the 
decree was one on which, under Section 20 
of Act XIV of 1859, execution ought not 
to have been issued ; and because also the 


judgment-creditor had taken a kisteebundee 


in lieu of his decree, and therefore should 
not have been allowed to take out further 
execution. The Lower Court has entertain- 
ed these objections, and has set aside thesale on 
the ground that execution ought not to have 
issued ; and the purchaser has declared his 
rendiness to give up all claims on’ receiving 
back the purchase-money which he has de- 


‘posited in Court. 


The sale having once taken place, it ap- 
pears-to us that objections to its being made 
absolute can be tried only under Sections 256 
and 257 of Act VIII of 1859, especially in 
the case of a judgment- -debtor who lies by as 
the appellant has done. Under these Sec- 
tions, applications can be made to set aside 


` sales only on the ground-of material irregu- 


Jarity in publishing or conducting the sale. 
Here no such material irregularity is shown 
to exist ; and therefore, if the appellant has 
any remedy, it is not under those Sections. 

q che order of the Lower Court is reversed 
with costs, and the sale will stand good. 








The 26th July 1866. 
e Preset: 


The ore G. Loch and A. G. Macpherson, 


Judges. 
EEN under Act ZA of 18358. 
Case No. 249 of 1866. 
Miscellaneous” Appeal from. an order 


passed "Au the Judge of Rajshahye, 
Geen the 16th March 1866, , 


THE. WEEKLY REPORTER. 


Rulings. 





Pauch Cowree Mundul and others 
Appellants, 


` versus 
- Bhugobutty Dossia, Respondent. 


Baboo Romesh Chunder Mitter for 
Appellants. 


Baboos Unnoda Pershad Banerjee and 
‘Onookool Chunder Mookerjee for Re- 
spondent. 


Where a minor claimed an estate as adopted son, — 
Hro that a certificate appointing a guardian under Act 
XL of 1858 would not, until his adoption was proved, 
entitle the minor or his guardian to interfere with the 
possession of the estate by the deceased’s widow who 
denied the adoption and claimed the estate as heiress. 

Tug is an appeal from the order of the 
Judge of Rajshahye dismissing an applica- 
tion for a certificate as guardian under Act 
XL of 1858. The real question at issue is 
whether the minor is or is pot the adopted 
son Of the respondent Bhugohytty. This 
issue cannot be properly tried on this mppli- 
cation. Butif the appellant be really the 
nerrestemale relative to the minor, and, as 
such, entitled to act as his guardian, we see 
no reason why a certificate under Act XL of 
1858 should not be granted him. Such 
certificate would enable him to bring a suit 
to establish the adoption of the minor, while 
until the adoption is finally proved, the cer- 
tificate will not enable the appellant to in- 
terfere with Bhugobutty, or her possession. 
of her husband’s estate. We remand the 
ease to the Judge that he may try it again 
with reference to the above remarks. 





The Ist August 1866. 
Present : 
The Hon’ble G. Loch and &. Q. Macpherson, 
“Judges. 
Bxecution—Jurisdiction. 


Case Mo. 326 of 1866. 


Miscellaneous Appeal from an order passed 
by the Principal Sudder Ameen of 
Tirhoot, dated the 26th February 1866. 


Rajah Bhoop Singh Bahadoor (J udgment- 
debtor) Appellant, i 


Versus 
Sunkur Dutt dha (Decree-holder) 
Respondent. 
Mr. C. Gregory, Moonshee Ameer “Ali, 


and Babes -Onookool Chunder nee 
for Appellant, 


e Cc 
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Mr. R. E. Twidale and Baboo Mohesh 


. Chunder Chowdhry for Respondent. 


` gien a case is transferred by the Court which 
passed the original decree to another Court in order 
that the decree may be executed, and the proceedings 


z-on- the application for execution have been struck off 


thé file for default; the proper Court to apply to for a 


‘fresh issue of execution j ig the Court which passed the 


original decree, and not the Court to which , the case 
was transferred to be executed. 


‘Tuts - decree, passed by the Judge of Tir- 


hoat was made over by him for execution | 


to the Principal Sudder Ameen of that 
District. On the application of the decree- 
holder, the Principal Sudder Ameen sent a 
certificate to tlie Principal Sudder Ameen 
of Patna to execute the decree against certain 
property in that District. The case was, 
however, struck off for default on 6th July 
1861, and the jurisdiction deputed to the 
Principal Sudder 
Patna ceased. The dgcree-holder made a 
fresh applieation for execution to the Prin- 
cipal? Sudder Ameen of Tirhoot, as if that 
officer had still jurisdiction in the matter, 
and the case ‘was admitted and ‘orders 
for execution were passed. We think, 
however, that the appellant is cofrect 
ix his contention that the execution case’ 
having been struck off the file, the juris- 


‘diction under which the Principal Sudder 


+ 


Ameen had acted ceased, and that the proper 
Court to apply to for the fresh issue of the 
execution was that of the Judge,who had 
passed the decree. -As the respondent i is un- 
able to show us that the Principal Sudder 
Ameen, in proceeding “with the case as he 
has now done, was atting under authority 
from the Judge, we think that an appeal 
does lie to this Court; and, holding that the 
Principal Sudder Ameen has acted without 


jurisdiction, eg reverse his order and decree 


~~ 


the sppeal with costs. 


The lst August 1866. 


è 
Present : 


~ 


‘The How’ble G. Loch and A.G. Mamer son, 
Judges. - 


the -o Bxesation—Representatives. 


~ Cases Nos. 356 and 887 of 1866.- 
Miscellanéoui Appeals from on order. pa s- 
ed by the Judge of Shahabad, dated the 


21st April 1866s affirming an order pass- 
el by the Principal Sudder Ameen of 


that District,, dated~ Se so Fe bruar; Y 


1866, F apt ad : a: 


Š S 
[é + 
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"ëbag Narain Sing! (one of the Judgment- ` 
deb dors) Appellant, 


-~ 


VETSUS 


Ram Purtab Chowdhry and. others Dare 
“ holders) Respondents. 


e 
Baboo Mohesh Chunder Chowdhry for 
Appellant. 


No one for Respondents. 


A decree against the representatives of a deceased . 
person can only be executed against the property of 
the deceased come to their hands, so long as they 
hve rightly administered the estate.’ 

Bye the decree of ‘the High Court, thé 
petitioners were made liable as represenja- 
tives of the deéeased. Execution is sought 
to be taken out against them personally, 
andthe Principal Sudder Ameen held that 
the decree as passed by the first Court was 
intended to be executed ; and this order has 
been confirmed by the Judge. The decree 
under the judgment of the ‘High Court . can : 
only be executed under the provisions of 
Section 203 of Act VIII of 1859. If the 
debtors are in possession of the property 
belonging to the deceased, that property is 
liable to-sale : and the decree-holder must 
give some proof that the property he seeks: 
to sell is property of that kind. The debt- 
ors cannot be made personally responsible, 
unless it be proved that property ‘belonging 
to the deceased came into their hands, and 
that they misapplied it. We reverse the 
orders of the Lower Courts, and direct 
them to proceed according to the law as 
above laid down in Section 203, ie 


` 
Arh 


“wy 
t 





The 2nd August 1866. 
Present : 


The Hon’ble G. Loch and A. G. Macpherson, ) 
Judges. 


Bizecution— imitation. 
Case. No. 311 of 1866. e 


Miscellaneous Appeal from an order passed 
by the Judge of Beerbhoom, dated the 
16th February 1966, reversing a decision 
passed by the At Ameen Of that ` 
District, dated the 22nd July 1865: `> 


J unardun Doss Mitter and others 
(Judgment-debtors) Appellants, 
` VETSUS 


Rajah Rooknee Bullub Bahadoor (Decree- 
kondar SE 


$ 


1866.] ` Mäzeefiaeong 
S l 


Ur, R. T- Allan and -Baboos Otool Chun- 


der Mookerjee and Sham Lal Mitter for 
_ Appellants. -. 


ag 


Babow Obhoy-Churn-Bose for. Respondent. 


An unnecessary and unstccesful suit is not a pro- 
ceeding to enforce a decree within the meaning of 
Section 20 Act XIV- of 1859. 4 Í 

In this case, there Ze no -doubt that the 
decree-holder is’out of time, and canno now 
take out execution unless he is entitled to 
exclude from the three years’ rule contained 
in Section 20 of Act XIV of 1859, the time 
during which a certain suit was pending 
between himself and Messrs. Colvin, Cowie 
and Co. Having got a decree against his 
debtor, the decree-holder applied for execu- 
tion in 1859, which application was eventu- 
ally struck off for default. Messrs. Colvin, 
Cowie and Co. had about that time sold 
lands of the judgment-debtor which had 
been previously mortgaged to them. It is 


unnecessary to enter into details as to their’) 


position, further than to say that the decree- 


holder thought himself entitled to attach. 


certain monies in Court which Messrs, 
Colvin, Cowie and Co. claimed as the pro- 
ceeds of their mortgage. To establish his 
right to-attach this fund, the decree-holder 
brought á Civil suit against Messrs. Colvin, 
Cowie and Co., making the judgment-debtor 
also a defendant. This suit was unsuc- 
cessful both in the Court of original juris- 
diction and in the Appellate Court, by 
which if was finally dismissed in October 
1863. In March 1865, a fresh application 
for execution was made. The decree-holder 
urged that, though more than three years had 
elapsed since his former application was 
struck off, still he was in time, as his unsuc- 
cessful suit was a proceeding to enforce his 
decree within the meaning of Section 20 of 
Ae XIV of 1859. The Lower Court con- 
sidered that the right to execute the decree 
was not barred, ` "$ 


We think the order of the Lower Court 
is Wrong, and we reversefit with costs, 
decisions of this Court réported in 2 Weekly 
Reporter 3 (Miscellaneous), and 6 Weekly 
Reporter 15 (Miscellaneous), have: been re- 
ferred to-in support of the order of the 
Lower Court. But they do not apply to the 
Present case, because the suits which were 
then deemed to be proceedings within the 
meanizg of Section -20, were suits in which 
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the decree-holder was successful, and which 
were properly, if not necessarily, brought by 
him fo enable him to realize his debts by 
removing ‘obstructions from his path. Here 
the litigation’ was wholly unnecessary and 
fruitless ; no obstacle was (and never, we 


must presume, . could be) removed by it.’ 


Such a suit we do not think eomes within 


the meaning of Section 20 Act XIV of 


1859, 





The 2nd August 1866. 


ve 


Present: 


2 


The Hon’ble G. Loch and A. G. Macpherson, 
Judges. 7 


+ 
~ 


Execution—Limitatién. 


i Case No. 305 of 1866. 


Miscellaneous Appeal from an order pass- 
ed by the Judge of East Burdwan, dated 
the 8th February 1866, reversing on 
order passed by the Sudder. Ameen of 
PA District, dated the Tth November 

865. 


Kishen Mohun Jush (one of the Judgment- 
`` debtors) Appellant, ` 


am - 
BETSUS 


Chunder Kant‘Chuckerbutty (Decree-holder) 
Respondent, * 


Baboo Umbica Churn Banerjee forAppellant, 


No one for Respondent. 


The act of taking oet the “proceeds of a previous 
sale id oe of a decree is not a proceeding which 
keeps alive the. decree within the meaning of Secti 
20°Act XTY of Leg, Sr: a gë 


THe money that was paid to the decrees 
holder in June 1862 was a sum ‘iv deposit, 
the proceeds of a previous sale in execution 
of this.deeree.” The act of taking out this 
money, which‘really belonged to the decree- 


d Le, d D D 
holder,. cannot, "wo: think, be considered g 


proceeding such asis confemplated in Sec- 
tion 20 Act XIV ‘of 1859. Under this view 


of ‘the case, we reverse. the order of the ` 


Judge. 
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Tho 2nd August 1866. 
Present: 


“The Hon’ble G. Loch and A. G, Macpherson, 
So Judges. 


Case No. 179 of 1856. 


Resistance of process—Landed pro- 


prietors. 


Miscellaneous Appeal from an order passed 
by the Judge of Tirhoot, dated the 16th 
December 1865. 


Shaikh Kodrutoollah ond others 
(Defendants)"Appellants, @ 


CETSUS 


Li 


` Roghopbur Dutt Chowdhry (Plaintiff) and 
` Government and others (Objectors) Re- 
spondents. 


Mr.-R: E. Twidale for Appellants. 


Baboo Kishen Kishore Ghose for 
Government Respondent. 


Section 25 Regulation LR, 1793 is applicable to landed 
proprietors. 


TuovuenH the evidence against the peti- 
tioners is not ,very strong, the Judge has 
considered it worthy of credit, and the plead- 
er for the appellants has not shewn us that 
the Judge was in error in coming to the 
conclusion which he has done, and the 
defendants, appellants, have no evidence 
sufficient to refute that produced in support 
of the charge. 


An objection is taken that the lew under 
which the Judge has acted, viz. Section 25 
Regulation IV of 1798, is not applicable to 
‘the defendants who are landed proprietors ; 
but Section 3 Regulation IX of 1799 ex- 
tended the provisions of that Section to all 
classes, and neither of the laws above quoted 
have been rescinded by Act X of 1861. 

We ‘dismiss the appeal. Government, 
who have been unnecessarily . made a ro- 
pondent, will obtain costs. 
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The 3rd August 1866. 
$ KH 
Present: 


Thè Hon'ble L. S. Jackson, Judge. 
s 


Appeal to Privy Council (after time)— 


‘Jurisdiction (of High Court). 


Application for admission of an Appeal to 


the Privy Council from a decision passed 


, by the High Court on the 29th January 


1866, in Regular Appeal No. 372 of 
1965., 


Mahomed Mudsur (Plaintif) Appellant, 
versus 


Ram Lal Roy and others (Dafendants) 
Respondents. 


aa 


Baboo Otool Chunder Mookerjee for 
l Appellant. 


Where a a petition of appeal to the Privy Council was 
returned becnuse not accompanied with the sum cer- 
tified or a sum probably sufficient to meet the expense 
of translating and transcribing the proceedings in the 
case, and the application was renewed after the time for 
appeal had expired,—Hetp that this Court had no 
further jurisdiction in the matter. 


Baboo Otool Chundur Mookerjee applies 
to the Court to receive his application for 
leave to appeal to Her Majesty in Council 
against a decree of this Court made on the 
29th January last. The six months’ al- 
lowed by law for preferring ihat appeal 
expired on the 29th of last month. The 
law (Act II of 1844), and the Rules of Prac- 
tice dated the 7th December 1858, require 
that a party appealing to Her Majesty in 
Council shorfid not only file his petition of 
appeal, but ealso deposit within the -six 
months, security in cash or Company’s pa- 
per (or a security bond) for Rupees 4,000 
to meet the probable costs of appeal, and 
also deposit either the sum certified of a 
sum probably sufficient to meet the expenses 
of translating and transcribing the proceed- 
ings in the case. It appears that the pe- 
titioner presented jthis petition of, appeal 
on the 28th of lasi month, being a Saturday, 
together with a security bond, and with a 
tender of Rupees 100 to meet the expense 
of translating and transcribing the transcript, 
That sum was not either the sum certified, 
nor a sum probably sufficient to meet these 
expenses. The Deputy Registrar, therefore, 
returned the. petition of appeal on the. fol- 


1866.] °° Miscellaneous 


lowing Court day; being Monday; the 30th. 
This proceeding dP the Deputy Registrar 
was quite in accordance with the law and 
wiih rule, It is now too late to- receive 
the appeal, the six months havings @xpired, 
and the Court having no further jurisdiction 
to deal with it; and the party, if he desires 


to appeal to England, must ` apply to the 


Judicial Committee of the Pri ivy Council, 


The 6th August 1866. > e 


`- Present: 


The Hon’ ble G. Loch and A. G. u 
Judges. 


Jurisdiction— Execution of decree 
S (transfer of), . 


Case No. 341 of 1866. 


Miscellaneous Appeal from an order passed 
bn the Principal Sudder Ameen of 
Sylhet, dated the 9th March 1866. 


Rajeeb ‘Ram Doss and others (J udgment- 
debtors) Appellants, 


“BETSUS 


Mahomed Haseem (Decree-holder) 
| “Respondent. 


Baboo Mohinee Mohun Roy for Appellants. 


Mr. G. Gregory and Baboo Unnoda 
Pershad Banerjee for Respondent. 

A Zillah Judge must execute his own decrees, and 
hag no power to direct the Principal Silder Ameen to 
take up and dispose of an application for execution. 

Tue first decree in this suit was passed 
by the Judge of-Sylhet. There was an 
appeal to this Court, after the disposal 
of which an application for execution was 
made to the Judge, who, instead of dealing 
with it himself, transferred the application 
to the Court of the Principal Sudder Ameen 
for disposal. The Principal Sudder Ameen 
has attempted to execute the decree, and 
the present appeal is from his proceed- 
ings. 

We think that the TER of the proceedings 
taken in the Principal Sudder Ameen’s 
Court are nugatory, that Court having no 
jurisdiction to deal with the case. -The 
Judgeghad no power to {transfer the execu- 
tion of his-own decrte to the Principal 
Sudder Ameen’s Court or. to any. other 
Court.. The words of ‘Section. 362 of Act 
VILI of.1859-are clear and distinct upon 
that point,, and. leave no discretion -to 
the. Court—“ Application - for. ‘execution 
“of the decree of an Appellate Court » shall 
“be made to the Court ‘which passed the 


THE WEEKLY REPORTER. 


Rulings. . AL 


-~ 


- 


ve first decree in the suit, and shali be eze- 
“ cuted by that Court in the manner and 
“according to the rules hereinbefore con- 
d tained for the execution of original de- 
& cree.” 2 

Under these ‘circumstances, we set aside- 
the whole of the proceedings before Oe 
Principal " Sudder Ameen, and remand the 


case to the Judge by whom the decree 
must now be executed. 
_ The 6th August 1866. 
Present: 
The Hon’ble G.Loch and-A. G. Hienon 
` Judges. 


Act VIIZ of 1859 Section 119— 
ix-parte decree. ` 


, ` Case No. 76 of 1866. 


Miscellaneous Appeal from an ovder passed 
by the Principal’: Sudder Ameer? of 
Mymensingh, datea. the Sth February 
1866: 


Shjb. Chunder ees and .others 
: (Defendants) Appellants, 


+ @ 


VETSUS 


` Tnekhee Debia Chowdhrain (Plaintiff) 
Respondent. 


Baboo Kishen Dyal Roy for Appellants. 


Baboo Juggodanund Mookerjee for 
Respondent. 

The 30 days “after any process for enforcing the 
judgment has been executed” within which a defendant 
may apply under Section 119 Code of Civil. Proce- 
dure for op order to set aside an ex-parte decree; mean 
30 days after the execution of any process against the 
person or property of the defendant, 


_ Tars was an. application, under Section 
119 of Act VIII of 1859, to set aside an 
ex-parte decree on the ground that the appli- 
cant had nut been served with the summons 
in the suit, and did not appear, because he 


-| did not know that any suit had been insti- 


tuted. ` The Lower Court has. refused this 
application- as being made- more than 
thirty dfys after process for enforcing judg- 
ment has been executed.” We -think that. 
the words “ process for enforcing’ the judg- 
ment has been executed” refer to process 
executed against ‘the person or property 
of the judgment-debtor —process, s0 execul- 
ed és to make it-certain that the ‘debtor has 


“got notice of thej execution of the. decree 


against him. „In the present instance,» the 
applicant, while admitting-that certain lands 
have been attached, ‘says that they-are lands 
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in which he isin no way interested and of 
which he is not in possession : and he alleges 
that he did not know of these lands having 
- been attached ashis, and hat, be did not 


in any other way become aware of the- 


ex-parte decree until. within thirty days 
--prior. to his application.- The Lower Court 
‘clearly ought to have enquired into, and 
décided upon the truth of these allegations 
If true, the application ought to have been 


granted ; if untrue, and notice of the decree |. 


more than thirty days before the application 
was brought home to the judgment-debtor, 
then it ought to have been refused. 

The case is remanded to be re-tried with 
‘reference to the above remarks. The Court 


estate. She is a Hindoo .widow, and the 
appointment o such a person is always 
undesirable ifany other suitable manager 
can be found. Moreover, she is by no means- 
specially* qualified for-such a charge, judging 
from the remarks made upon her bg the - 
Moonsiff. Her appointment. as manager is 
set aside, and the Judge must appoint either 
the public Curator or some other fit per son. 
to be manager of the estate. . 

The order of the Lower Court is modified 


accordingly. The appellant will bear his 


own costs of this appeal. The respondent 
is entitled to her costs out of the lunatic’s 


estate.  . | e 


will take the case up at once out of its re-i. 


gular turn, and will dispose of it with the 
least possible delay. 





z e g i 
s . The6th August 1866. 


Present : 


D 
Se 


Judges. 


tunatic (Manager of estate of)—3Zin- 
oor widow. ; 


— "Gase No 204 of 1866. 


Miscellaneous Appeal from an order passed 
by the Judge'of Rajshahye, dated the 
3rd March 1866. — 


Dinobundhoo Shaha, Applian 


Versus 
IT 


. Wooma Soonduree Dossia, Guardian ‘of 
_ Horish Chunder Shaha (Insane) Respondent. 


Mr. &..C. Paul and Baboo “ Mohinee 
, Mohun Roy for Appellant. 


Baboos Onookool Chunder Mookerjee 
and Sreenath Dass for Respondent. 


The appointment of a Hindoo widow as manager of 
the estate of a lunatic is always undesirable if any other 
E person can be found. 


“Wr think the-Lower Court acted. quite 

_ rightly mp. got appointing -Dinobundhoo 

to manage ; the affairs of the lunatic, and 

also acted rightly in appointing the lunatic’s 
sister to be guardian of his person. 

, But,.in our opinion, the sister-. ought i St 

to have been appointed manager “of the 


e The Hon’ble G. Loch and A. G. Macphetson, | 


The 6th Augast 1866. 


Present : 


- | Thè Hon’ble G. Loch and A. G., ia 


Judges. 


Attachment.of immoveable property” 
— irregularities. ` 


Case No 358 of 1866. 


Miscellaneous Appeal from an order passed ` 
by the Judge of Hooghly, ‘dated the 3rd 

_ May 1866, affirming an order passed by 
the Sudder Ameen of that District, dated ` 
the-9th March 1866. 


Mussamut Kooranee Bibee (Objector) - + 
Appellant, 


VETSUS e E 


Bhoobun Mohinee Dossee (Decree-holder) and 
others (Judgment-debtors) Respondents. 


Baboo Romanath Bose for Appellant. 
Baboo Tarucknath Dutt for Respondents. 


An attachment $f immoveable property is not void- 
able merely becayse all the forms prescribed in Section 
289 Code of. Civil Procedure have not been followed, 
when the irregularities complained of are immaterial 
and not productive .of any substantial injury to the 
person who objects to the proceedings. 
In this appeal, we are asked to declare mn 
attachment of immoveable property void, 
because the forms preseribed in Section 239: 
of Act VIIL of 1859 have not ‘been - 
gone through. Thesjudgment-debtor js the. 
appellant, and her ejections are that the 
written order of attachment was not read’ 
aloud on the property, and that there is 
nothing on the record to show that the order 
was stuck up in the Court-house or in the . 
Collectorate. She does not attempt to show 
that the order was in fact not stuck up botlr 
in the Cour t-house » and in the Collector’s 
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office ; aa she admits that a proclamation by 

< beat of drum was made on thé lands, so that 
she was herself made ‘fully aware of the fact 
ofthe attachment. 

We by no means concur with ind Lower 
Court@in presuming, or in considering, that 
there is any legal presumption that the 
Court which had to attach this -property did 
attach it in the manner provided by Section 
239. The proceedings have evidently been 
conducted in a’ most careless manner ; and 
the Court has distinctly failed in its- duty in 
not putting upon the record -satisfactory 
evidence of the attachment having been*duly 
made. Nevertheless, the irregularities com- 
plained of are, under all the circumstances 
of the case, in our opinion, immaterial, and 
not productive ofany substantial injury 
or injustice to the appellant who aloné now 
objects to the proceedings. We therefore 
should not be justified in interfering. How 
far the position of the judgment-creditor 
may be affected by what has been done or 
omitted, may be a question with reference to 
the terms of Section 240. But upon the con- 
sideration of that question we need not enter- 
until-it shall arise, which on this application 
it does not. 

In holding that the irregularities alleged 
are immaterial so far as this application i is 

. concerned, we must not in any degree be 
supposed to hold that any want of attention 
to the provisions of Section 249 may not 
-prove fatal to a sale of this property, if any 
sale take place. 

‘The appeal is diamissed with costs. 


The 6th August 1866, 
Fresent: 


The Hon’ble G. Loch and A. G. Macpherson, 
Judges. 


Winors—Act XL of 1858 Section 7— 
Accounts. 


Case No. 231 of 1866. 


Hiscellaneous Appeal from an Sd il 
by the Judge of Shahabad, eed the 28th 
February 1866. 


Mussamut Soukolly Kgonwar, Appellant. 
` Baboo Kalee Kishen Ba for Appellant, 


An administrator holding a certificate under Section 
7 Act XL of 1858 is not bound to file in Court periodi- 
cal accounts of monies realized and disbursed on account 
of the minor. 

THE question raised in this appeal is whe- 
ther an administrator holding a certificate 
under Section 7 Act XL of 1858, is bound to 
submit periodically accounts of monies real- 


ized and disbursad on account of the minor. 
The Judge has held that every holder of a 
certificate-is bound, when ordered by the 
Court, to file, accounts, . and -that no one is 
exempt on the score’ of relationship from 
this obligation. It is contended before us 


that only public curators or administrators™ 


appointed by the Court under Section 10 of 
the Act are required to give in periodical 
accounts, but not holders of certificates under 
Section 7. : 

-After carefully examining the Act, we 
come to the conclusion that the law does not 
require a party holding o certificate under 
Section 7 to produce accounts, unless’ sued 
for such under Section 19 of the Act by any 
relative or friend of the minor, Public 
curators or administrators appointed under 
Section 10 are required by the provisions 
Section 16 to put in annual ‘accounts, to 
accuracy of which any relative or friend of 
the minor may take objections. *But where 
a party is appointed under Section 7 to ad- 
minister to the estate, it appears to us that 
he is bound, as was the practice before the 
passipg of the Act, to account only to the | 
minor on his attaining majority, and to no. one "` 
else; though, of course, he is liable to have 
the certificate ‘withdrawn under Section 21, 
should any sufficient cause for its withdrawal 
be ‘proved to the satisfaction of the Court 
which gave. it. The order of the Judge is 
reversed. ee 


The 10th August 1866. 
Present: 


The Hon’ble L. 8. Jackson and W. Markby, 
Judges. ° 


Curator’s Act KIX Of 1841 (Effect 
and objects of)—Framing of issues 
—Client and ER 
(of High Court), 


Case No. 809 of 1866. 


Miscellaneous Appeal from an order passed 
by the. Judge of Gya, dated the 7th 


_ April 1866. f 
J usoda Koonwar, Petitioner, 
VErTSUS ` 
Baboo Gouree .Byjuath Pershad, Opposite 
‘4 party. SC 


Mr. R. V. Doyne,and Baboos Kishen Ki- 
shore Ghose, Unnoda Persad Banèrjee, 
and Mokesh, Chunder Geier for oo 
tioner. " ; 


~ 
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Mr. R. T. Allan and Baboos Dwarkanath 
Mitter, Onookool Chunder Hookerjee, 
` Kishen Succa Mookerjee, and EE 
Sein for Opposite party. 


' Where a Judge on hearing an application under Act 
-XIX of 1841 from the nephew of a deceased Hindoo, in 


<iyhich no case of force or frand, nor of a likelihood of- 


EE nor of an inability to proceed by re- 
gular suit, was submitted to the Judge, simply on the 
solemn declaration of the complainant and without mak- 
ing the preliminary enquiry required by Section 8, 
issued hig citation to the widow complained of—HELD 
that the defect in the Judge’s procedure had been cured 
GC the widow appearing and opposing the application 
’ on its merits. 


‘The objects‘of Acts XIX of 1841 and XXVII of 1860 


are so different that two cases under those Acts respect-’ 


ively cannot be decided entirely upon issues common to 
both. In this case, although the widow was hot bound by 
the mistaken consent of her pleader to abide by the issues 
of law erroneously framed by the Judge,—H ELY that the 

J udge's error in “drawing the issues gave this Court no 

jurisdiction to interfere “with an order as to which, by 

Seaan 18 Act XIX of 1841, neither appeal nor revi- 

sion was allowed, 

Jackson, J.—Tus facts of the case «pon 
whiah the present application is founded are 
as follows :~-- 

` The person on whose behalf the applica- 
tion is made is the widow of the late Joy 

e Kurun Lal, and the opposing party is Gauree 
Byjnath Pershad, his nephew. 

Joy Kurun Lal died in December 1865, 
lenving his widow in possession of a very 
-large real and personal estate, to the amount, 
it is said, of nearly a million sterling. He 
made no will, and the whole of this pro- 
perty is claimed by the nephew ;°and it is 
- admitted that, according to the Benares Law 
which governs ‘the family, the nephew is 
entitled, unless there mas separation in estate 
at the time of Joy Kurun’s death. : 

On the 19th February 1866, the nephew 
presented a petition in the Court of the 
Judge at Gya under Act XIX of 1841, 
praying that possession of the property 
might be delivered to him. He made a 
deposition in support of this petition,- in 

` which he merely denies the widow’s title 
and asserts his own. 

Upon this statement, thg J udge gë 
the widow to come in and show cause against 
the application, which ‘she accordingly did 
on the 2nd of February following. 
` A daughter of Joy Kurun- Lal also pre- 
sented a petition on the 9th of March. in 
opposition to the nephew’s claim for , ponsen- 
sion. ` 

The nephew filed a statement replying to 
those of the ‘widow and the daughter. 

. In the meantime; the -widow had applied 
to the same Judge ‘for a certisicate to enable 
her to collect the debts due to Ae deveased 
under Act XXVII-of' 1860. To this peti- 
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tion the daughter” and nephew Peer 
separately as @bjectors. The nephew also 
filed a cross-petition for a certificate under 
the same Act, against which the widow aad 
dauchte® appeared as objectors, 

-The above three petitions,—-one under Act 


XIX of 1841, and two under Act XXVIE. 


of 1860 being all before the Court at the 
same time by consent of the pleaders on 
both sides, the Judge determined to try .at 
once, and upon the same issues, the different 
questions of law arising under those two 
Acts; and a certain state of facts being 
admitted, be proceeded to determine whe- 


ther DOE circumstances amounted to & 


complete separation, 

The issues are as follows :— 

Ist.—If it be. proved by oral and docu- 
mentary evidence on the part of the peti- 
tioner, Jusoda Koonwar (widow), that both 
Gouree Byjnath Pershad and Joy Kurun 
Lal, in the life-time of the said Joy Kurun 
Lal, and for many yenrs ‘previous thereto, 
collected separately, and exclusively of each 
other, 8 annas‘ of the immoveable property 
derived from Roy Pirthee Singh, also sepa- 
rately granted pottahs to ryots ‘and received 


kubooleuts from them, and also separately. 


paid Government Revenue in regard to 
their respective 8 annas share of the said 
estate, would such acts amount to legal S6- 
paration between the said Joy Karon Lal 
and Gouree Byjnath Pershad according to 
the Mitakshara ? 


2nd.—If the several acts. specified in the i 


first issue in law should be considered sum? 
cient per se.to constitute a legal separatión 
between the parties aforesaid, would such 
separation be negatived by the express ad- 
mission of Joy Kurun Lal in various suits 
and proceedings (the Inst being as late as 
July 1863) that he, the said Joy Kurun Lal, 
and Gouree Byjnath, were joint and undi- 
vided in estate ; and also by the fact that 
several kabooleutnamahs and © mookhtiar- 
namahs io the joint names of the said Gouree 
Byjnath and Joy Kurun Lal were granted 
by them as late as 1865 for suits instituted 
and defended in their joint names ? 

These issues are somewhat oddly ‘drawn, 
but it is clear that the question, and the only 
question, submitted. 
ther, at the death of Joy Kurun Lal, 
family was joint or separate ? 

The several applications for a certificate 
under Act XXVII of 1860 were considered 
first, and. the Judge having come to the con- 


the 


clusion, on the facts submitted to him, that’ — 


the family was joint, on that ground refused 


the Court was, whe- ` 


D 
+ 
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‘the application of, the widow and ere 
and granted the certificate êpr ayed for by 
the nephew. 

On the same day, and upon the same 
grounds, possession of the moveable and 
immogeable property of (e deceased under 
Act XIX of 1841 was: also granted to - the 
nephew. 

Subsequently, upon the application of Mr. 
Doyne on behalf of the window, we granted 
a rule calling upon the-nephew to show 
cause why the order of the Judge in. the 
Act XIX case should not be quashed, as 
having been made without jurisdiction." 

The first objection taken is that the Judge 
did not make the preliminary enquiry neces- 
sary under Section 3 before summoning the 
widow. That Section enacts that the Judge 
shall, “ in the first place, enquire, by the 
solemn declaration of the complainant, and 
by witnesses and documents at his discre- 
tion, whether there be strong grounds for. 
believing that the party in possession has no 
lawful title, and that the applicant is really | ‘ 
entitled, and is likely to be materially pre- 
judiced if left to the ordinary remedy of a 
regular suit, and that the application is 
made bond fide.” - The 4th Section pro- 
vides that, * in case the Judge shall be satis- 
fied of the existence of such strong ground 


of belief, but not otherwise, he shall cite the 


party complained of,” 


The J udge in this case was satisfied by the 
solemn declaration of the complainant, and, 
without requiring any other witnesses or 
documents, issued his citation to the widow. 
She appeared by her vakeel, and contested 
the application on its merits, And here 
another point arises, namely, whether under 
Section 3 the applicant is bound to support 
his application in the- first instance by 
documents, or witnesses, or both, or whether 
the Judge may issue a citation a the 
applicant’ sown testimony. 

‘It is further objected that, even if the 
parties were properly before the Court, still 
that tbe Judge has erred in the way in 
which he disposed of the application, and 
that he has so erred as to exceed his juris- 
diction, ` 

I preceed to deal with | these objections i in 
their order. 

First as to matter which has to be proved 
before citation. Upon this part of the case, 
it is plain to me that the Judge has so entirely 
erred that, if the matter were before us-on 
appeal, .or if this Court had authority to set 
aside the order by reason of defect in law, we 
should havo no hesitation in doing SO, 
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The power of summary. adjudication vest- 
ed in the Zillah Judges by this Act affords 
an extraordinary remedy, and is intended to 
meet extraordinary“ cases. 

The circumstances in which the Civil: 
Courts are empowered to exercise this juris- 
diction, and the. circumspection require 
from the Judges who exercise if, are set 
forth in the Preamble to the Act. 

“ Whereas,” it begins, “ much inconveni- 
" enee has been experienced, where persons 
“ have died possessed of moveable and im- 
“ moveable property, and the same has been 
“taken upon pretended claims of right by 
"ef or succession; . . . . . the de- 
“lays of a regular suit and the inability of 
"her eben out of possession to prosecute 
“ their rights, affording strong temptations 
“for the employment of force or frayg.jn 
‘ order to obtain possession. And wherens 
“from the above causés thé circumstance of 

` actual possession, when taken upop a 

‘ succession, does not afford an indication of 

‘rightful title equal to that of a decision by 
“a Judge after hearing all parties in a sum- 
“ mapy suit, though such summary suit may 
“ not be sufficient to prevent a party removed 
“ from possession thereby from instituting a 
“regular suit. . . . . And where- 
“as it will be very inconvenient to inter- 
“ fere with successions to estates by x 
ae . . summary suits, 
« unless satisfactory grous for such pro- 
“ceedings shall appear, and unless- such 
proceedings shall be required by or on 
“ behalf of parties giging satisfactory proof 
“that they are likely to be materially pre- 
“ judiced if left to the ordinary remedy of a 
“ regular suit.” 

Now, these words very clearly indicate 
that the Act was passed in order to meet 
cases of wrongful possession or disturbance 
of possession under pretended claims of 
right, and to discountenance the employment 
of force and fraud. Also that the decision 
by the Judge was not to be of such a nature 
as to supersede the necessity of a regular 
suit ; and, thirdly, that the applicant was to be 
left to his or dinary remedy by suit, unless he 
shewed that, if so left, he was likely ,to be 
materially prejudiced. And the provisions 
enacted correspond very closely with those 
recitals. 

Section 3 provides that the Judge “ shall, 
‘in the first place, enquire . = . 

“ whether there be.strongereasons for believ- 
“ing that: the party in possession has no 
“ lawful titléyandthat the applicant is really 
 eutitled, and is likely to- be materially 


Sp 


& prejudiced if left 


HU iscellancous 


to the ordinary remedy 
““¢ of gregular suit, "pd that the. application 
“ is made bond fide.” ` E 
.. The 4th Section goas on: . ... in 
"case the Judge shall be satisfied of the exist- 
‘ence of such strong ground of belief, but 


gf, 


lawfully issue the citation, he had to be satisfied 
upon the four points specified, and upon all of 
‘them the applicant was to show him strong 
ground of belief, and otherwise he was not to 
proceed. 

A slight case would not be sufficient. 


D 


` The title and bona. fides of the applicant 


must be prima facie clear ; it must also be 
manifest that the party complained Af had 
no lawful title to possession, and that, if the 
applicant were referred to a regular suit, 
he would be a serious gufferer, as by the risk 
of waste or miSappropriation, or bye his 
inability to prosecute his rights when out 
of: possession. 

-Now, what, in the present instance, was 
the case submitted to the Judge of Gya P. 
Certainly neither force nor fraud,—neither n 
likelihood of misappropriation, nor an inabi- 
lity to proceed by regular suit, 
= The case was simply ong of two brothers 
living under the Mitakshara Law, possessed 
of equal moiéties of, property, moveable and 
immoveable, of immense. extent; of whom 
one died leaving’ a widow anda tlaughter. 
It seems to have been admitted that the bro- 


(era had lived in separate houses, and had 
` géparately collected their shares of rent. But 


the surviving brother alleged that these cir- 
cumstances did not constitute a separation in 


‘estate according to Hindoo Law, and that 


consequently be was. entitled. And it was 
vaguely asserted that the widow in posses- 
sion was likely toeommit waste. 


. Now, here it was quite manifest that the 
widow was holding her deceased husband’s 
estate under a state of facts which the Civil 
Courts might very possiblys'interpret as giv- 
Zog ber a valid right to.retain it, The appli- 


‘cant had already in his own right yery ex- 


- tensive property equal, or nearly equal, to that 


which*he was claiming, andnothing restrained 
him from bringing aregular suit ; and the suit 
onee instituted, he could have immediately 
obtained, on showing cause for it, au injunc- 


tion under-Section 92 of Act VIII of 1859. 


., Beyond allidoupt,: therefore, this was a 

casein which the Judge, on hearing the peti- 

tion, ought to have refused’to ack; and it must 

be remarked that, .whatever “the need for 

summary proceedings like the present which 
KL 


THE WEEKLY‘ REPORTER. 


not otherwise, he shall cite the party com-. 
“ plained of" So that, before the Judge could. 
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may have existed in 1841, things have great- 
ly altered in thé quarter of a century which 


has-elapsed since the passing of the Act, and. 


the considerations’ which led to its enactment 
are greatly less cogent under the Civil Pro- 
cedure Code, Formerly, it was-notorions that 
Civil suits were protracted, in, one shape or 
another, frequently: for a life-time, whereas 
now the average duration of suits is probably 
less than a year, and appeals to the highest 
Court in the country are decided with equal 
expedition. are 

Upon all grounds, therefore, I think (he 
dudeë was wrong in citing the widow ; but 
then it is contended that this defect has been 


cured by her appearance and opposing. .the 


application on its merits. 
To this argument, I feel compelled, ‘after 
much consideration, to assent. She certainly 


D 


„was competent to haye demurred to the pro- 


ceedings on the ground that the Judge did 


fw 


uot appear to have been satisfied upon the ` 


points specified ia the 8rd Section ; but I can- 
not say that she might not, if she was so 
advised, accept the citation, waiving that 
objection, and submit to the Judge’s determi- 
nation of the right to possession. As she 


actually did take‘ this course, I-think it is 


now too late, after the determination, to say 
that she was improperly cited. 

Whether, if the objection had been taken 
in time, and the Judge, overruling it, had 
proceeded to determine the right-to posses- 
sion, this Court could have set aside the order 
as made without jurisdiction, itis not -neces-- 
sary to decide in this case, and I express ‘no 
opinion on the point. P 

Asto the question whether an enquiry 
merely on the solemn declaration of the ap- 
plicant himself was legally sufficient, it is 
also needless to express an opinion for the 


reasons already stated ; but I may observe that | 


the words: of the Act are “by the solemn 
declaration of the- complainant, and by wit- 
nesses and documents at his discretion,” which 
words appear to leave the taking of farther 


‘evidence at all, as well as the amount of stech 


evidence, wholly within the discretion of the 
Judge, so long as he came by strong reasons 
for believing the allegations which the appli- 


cant had to make. e 


I now come to the second main objection, . 


which is that, even if the parties were pro- 
perly before his Court, the Judge has so 
completely miscarried in his mode of deal- 
ing with the application as to have gone 
beyond his jurisdiction, and that, consequent- . 
ly, the order may and ought to be set aside 
upon this ground, offe ` 


Ki 


Se 


e 
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Noe, it must be said that it would be diff- 
cult to go farther wrong in graming issues 


than the Judge has gone in the case before. 


us; The Judge had to decide at the same 
time -upon two questions betweeh these 
partieg,—one being the present case, the other 


“a contest for a certificate under Act XXVII 


of 1860 enabling the party who obtained it 
to collect the debts due to the estate of the 
deceased. 

Now, Act XX of 1841 (vepenled and re- 
enacted in an amended shape as Act XXVII 
of 1860), though passed simultaneously with 
Act XIX, of ‘the same year, had quite a 
diffgrent purpose in view, and contemplated 
an enquiry of a different kind. 

In the one case, there was a party in pos- 
session who was not to be disturbed ` unless 
his possession was manifestly wrongful. In 
the other case, there was no consideration 
arising out of possession, and the Court, 
with several claimants before it, all standing 
upon equal ground, had to “determine the 
right to the certificate, and to grant the same 
accordingly.” 

To say that case under the first and one 
under the second of those two Acts can be 
decided entirely upon issues common to both, 
implies, therefore, a misconception of the 
meaning of one or other ofthe Acts. In the 
present instance, it is the meaning of Act 
XIX of -1841 that has been lost sight of. 

Bat then it is said that the appellant’s 
pleader having given his consent to those 
issues, she is “bound by his act, and may not 
contend that those issues were erroneous. 
This argument, however, in my opinion, 
assumes for pleaders in the Mofussil Courts 
of this country an authority which they do 
not possess, and with which it would not be 
safe to invest them, and which, moreover, as 
we shail show, is not contentplated by the 
law of Procedure ‘in Indian. , 

In England, no doubt, the law is that 
parties are bound, not merely by admissions, 


` but by the view taken ‘of their cases, and 


the mode of conducting them, by their Coun- 
sel at the trial, 


In the Mofussil Courts, no doubt particu- 
lar acts done, within the conditions of the 
$ akalutnamah, and 
See" cases cited in missions of fact by 


Macpherson’s (eil Pro- : 
cedure, 4th Edition, page the pleader are bind- 
ing on the client,* 


209, notes a ane, 


but wo cannot hold that the client is bound 
by. tlie mistaken consent of his pleader to 
abide by issues of law erroneously framed 
.by the Judge and not properly arising in 
the case. 


There is but a slight analogy between a 
barrister in English Courts of Justice and 
a Mofussil pleader. ~ 

The former is usually entrusted with the 
conduct of a cause (through an attorney) by 
reason of his learning and ability ; he is re- 
sponsible to the Court, and to the profession- 
of which he is a member, for his professional 
conduct, and he has well-known privileges 
and immunities. 

The vakeel is simply the representative 
of the suitor, possessed of his personal con- 
fidence, and in direct communication with 


„him; but having neither in theory nor in fact 


the learning aud the varied experience of 
the English barrister. 

The- pleader ig presumably well acquaint. 
ed with the facts of the case in which he is 
employed, and he is bound to an honest 
care for his client's interest ; but althof@Myot 
late years, efforts have’ beemmade to ensure 
his having a rudimentary knowledge of the 
law, ib is certain that those efforts have 
been only partially successful, and especially 
that no rule of practice can be laid down 
which is based on the presumed legal sci- 
ence of the Mofussil practitioner. 

I say Mofussil practitioner, because these 
observations are not meant to apply to the 
Native Bar in the Appellate High Court, 
nor do I deny that there are honoraole ex- 
ceptions even in the interior; but any one 
whois at all acquainted with the Mofussil 
Courts is aware that, generally speaking, the 
possession of the commonest text-books by 
pleaders there is- he exceptional ; it 
might be possible to find some who are not 
even possessed of the Act VILI itself. 

Regulation XI of 1806, Section 12, 
Clause 2 (which appears to be still in force), 
directs the Zillah Judges fo require tha 
Native pleaders, of their respective Courts to 
take copies of the translation of any Regu- 
lations which relate directly or indirectly | to 
(he administration of Civil justice. 


And Regulation XXVII of 1814, Section 
‘40 (repealed only last year by Act XX of 
1865), contained the following provision : 
«That fhe pleaders in. the several Courts, 
as well as other persons, may have itin tlreir 
power to render themselves acquainted with 
ithe Regulations enacted by the British Gov- 
ernment, there shall be kept for public inspec- 
tion, in the several Courts of Judicature, 
printed copies of all such Regulations, and 
of the translations in the native languages, ` 
wt a ee On: receipt of the transla- 
tions of the“ Regulations in the country lan- 
guages,” the Courts of Justice were to cause 
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them to be publicly read, and to require the 
Native pleaders to take copies, &c., &c. 

And very mainly, no doubt, for this reason 
the Legislature has, in the Code of Civil 
-Procedure, imposed upon the Courts them- 
selves the responsibility of conducting suits in 
every stage emphatically so as to the framing 
of issues, which, under the present as well as 
the former procedure, is exclusively the 
business of the Court. - 

By Section 38 Act XXIII of 1861 the 
procedure prescribed by Act VIII of 1859 
is to be followed, as far as it can be, in all 
Miscellaneous cases and proceedings, which 
after the passing of the Act may be insti- 
tuted in any Court. . 

The mode in which issues are to be framed 
under that Act is to be found in the 
Seeritns 139-141 which clearly show that 
this is exclusively the function of the Court. 
‘Section 139 declares that “ tha Court may 
frate the issues from the allegations of 
fact which it collects from the oral examina- 
tion of the parties or their pleaders, not- 
withstanding any difference,” &c. This 
clearly shows that the pleader may bind his 
client by a statement of matter of fact but 
nothing is said of issues or admissions of law. 

The only cases in which the issues are 
not directly framed by the Coart are those 
provided for by Sections. 142 and 143, In 
those cases, issues may be tendered to (he 

Court, under a solemn agreement between 
the parties in writing, by which they bind 
themselves to act according to the finding of 
the Court upon such“tssues ; and the Court, 
if it be satisfied that the parties have so 
agreed, and that the question is io be tried 
(still retaining a control over the frame of the 
issue), may proceed to determine the same. 

There was no agreement of the sort here, 
and the responsibility of the issue lay wholly 
on the Court. 


There is a precedentë (Musst. Sabitra 
*Marshall, page 519. Manee, Appellant) in 


S whiéh this Court (Bay- 
ley and Campbell, J. J.) held, op a statement 


recerded to the effect’ that “the ‘vakeels of 
the several parties accept the following is- 
gues,” that neither party was competent to 
object in special appeal that a material issue 
had not been triedin the Court below. 
That case is distinguishable from the present, 
as it would perhaps be competent for the 
vakeel to waive an issue (presumably of fact) 
.inethe same manner as he might make a 
binding admission of fact, though he could 
bind his client to consent that the Court 
should decide the case according to its find- 
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ing upon issues which could lawfully arise 
in the case. We think the question to be ` 
determined in this case by the Judge wasg 
essentiadly the same as those in which he 
had to be prima facie satisfied before issuing 
the citation; whereas he has raiséd the 
whole question which will arise between 
the parties in the Civil suit which is expressly 
reserved. 

But then it remains to be said that the 
Judge had in this case jurisdiction over the 
subject matter, and’ he had jurisdiction to 
frame the issues, whether rightly or wrongly ; 
and we eannot say thatan error in drawing 
them, however glaring, gives us jurisdiction 
to interfere with an order which is by law 
final, and as to which neither appeal nor 
revision is allowed. l 

We regret exceedingly our inability in 
this case to afford relief to the petitioner, 
who has so much reason to complain of the 
proceedings below, and we have thought it 
right to state at length the reasons which 
have influenced our judgment. 

The very infrequency of such cases, and 
the want of appeal to a higher Court, render it 
the more necessary that we should take the 
opportunity of making an authoritative 
statement as to the effect and objects of 
this Act, otherwise it would have been con- 
sistent with our duty simply to say that we 
had no jurisdiction. 

The rule must be discharged, but, under 
the circumstances, without costs. 

We are now given to understand that the 
question between the same parties touching 
the right to a certificate under Act XAVIT 
of 1860 having come before another Bench 
of this Court in appeal, the order of the 
Court below has been set aside, and a fresh 
certificate granted tothe widow. Ib thus 
appears that a cruel, and, for the present, ir- 
reparable, wrong has been done to this unfor- 
tunate lady, who has been, by the order be- 
fore us, deprived (in the most sweeping man- 
ner) of property of which she was apparently 
in rightful possession. ` 

_The 18th Section of the Act declares these 
orders not open to appeal or order for re- 
view. Whether these words enable the Judge, 
of his own motio, to withdraw ah order 
which he must now see was improperly made, 
we offer no opinion. 


Markby, J—I concur in the view taken 
by my brother Jackson as to the general con- 
struction of this Statute ; but, for the reasons 
which he has so fully pointed out, it is im- 
possible for us to say that the Zillah Court 
has acved without jurisdiction. 
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" The 13th August 1866. 
À Is 
‘Present: 


The Hon’ble G. Loch and A. G. Mpopherson, 
Judges. 


e ; 
Co-sharers—Possession—-Joint decree. 


Case No. 368 “of 1866. 


Miscellaneous Appeal from an order passed 


by the Principal Sudder Ameen of Moor- 
shedabad, dated the 9th March 1866. 


Messrs. Jardine Skinner and Co. (Judgment- 
- debtors). Appellants, ` 


VETSUS 


Ranee Shama Soonduree Debia (Decree- 
holder) Respondent. 


Messrs. R. T. Allan and J, S. Rochfort 
- for Appellants. 


Baboo Sreenath Doss for Respondent. 


One who holds a decree for possession of a 2 annas 
share jointly with co-sharers to whom the remaining 
14 annas belong, is not entitled in execution to obtain 
exclusive possession of any specific portion of the lands 
covered by the decree. 

Tae order of the Lower Court is wrong 
and must be reversed in so far as “it allows 
execution under Section 223 of Act VIII 
of 1859,—Section 224 being the only Section 
applicable to this case. 

The decree-holder (respondent) got a 
decree for possession of a tivo-annas share 
jointly with her co-sharers to whom the re- 
maining fourteen annas belong. The appellants 
now beforé us represent, those other share- 
holders, and they being lawfully in posses- 
sion of a fourteen-annas share, it is quite 


clear that there can be no execution under 


Section 223, and that the depree holder is 
entitled to no more than possession of her 
share jointly. with those to whom the other 
shares belong. The decree-holder is enti- 
tled to realize a two-annas share of the rent 
fpm all ryots on the land; and if any of the 
lands are in the zif Gccupation of the ap- 
pellants, she is entitled from them to what 
would represent a fair two-annas share of 
the rents of such lands. But she is not 
entitl8d to exclusive kljas possession of any 
portion of the lands covered by her decree. 
If she wants exclusive. possession, probably 
she will have to bring a suit for partition 
before she can attain her object. ` 

The order of the Lower Court is amended 


. accordingly, and any proceedings improper- 


ly taken are set aside. The respondent must 
puy the costs of this ae l 
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The 13th August 1866, 
Present: 
The Hon’ble G. Loch and A. G. Macpherson, 
Judges. 
I.-mitation—Execution—Joint decrée. 
‘Case No. 367 of 1866. SC 
Jascellaneous Appeal from an order 


passed by the Judge of Dacca, dated the 
28th April 1866, affirming an order 
passed by the Principal Sudder Ameen of 
that District, dated the 6th February 
1866. 


dohirvonissa Khatoon (J adgmentédebior) 


Appellant, 
VETSUS 
Amecroonisse Khatoon ( Deoree-holder) 
Respondent. may 


Eabgo Mohinee Mohun Roy for Appellant. 


Baboo Chunder Madhub GfRose for 
| Respondent. 


“Where a decree is a joint one, the right of one decree- 
h-=lder to execute is kept alive by proceedings duly taken 
tc put the decree in execution by his co-decree=holder. 


WE agree with the J dën that, as‘the de- ° 
ccee was a joint one, ‘the right of Abdool 
Eureem to execute has been kept alive by the 
proceedings ‘taken in execution. by his 
c-decree-holder. We reject this appeal with 
sts. 


The 13th August 1866. 
Présent : 


The Hon’ble G.- Loch and A. G. peeenereyl | 


Judges. 


Yerification of plaint — Section 28 
Act VIII of 18359. 


Case No. 372 of 1866. y 


Miscellaneous Appeal from an order passed 
by the Principal Sudder Ameen of Sha- 
habad; dated the 19th March 1866. 


Maharajah Mohessur Buksh Singh Bahadoor 


° (Plaintiff) Appellant, P 
versus . 
Sheo Narain Singh and others (Defendants) 
‘Respondents. 


Baboos Dwarkanath Mitter and Mohesh 
` Chunder Chowdhry for Appellant. . 


No one for Respondents. 


When an application is made toa Court to permit - 


a plaint to be snbscribed and verified on behalf of the 
plaintiff by a person other than the plaintiff, the Court 
must exercise the power vested in it by Section 28 of 


` 
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Act VIII of 1859, and must decide whether or not the 


plaintiff, by reagon of absence or other good cause, is 
unable to subscribe and verify the plaint himself. 


. We think the Principal Sudder Ameen 
should look at the words of Section 28 of 
Act VIII of 1859, and determine whether 


athe statement made by the petitioner discloses 


on “good cause ” sufficient to enable the 
Court to permit verification to be made by 
another person on his behalf. Neither the 
decision quoted by the Principal Sudder 


“Ameen, nor the Circular of the Judge, in any 


way precludes the Principal Sudder Ameen 
from using his discretion in each case as it 
comes before him. The order of the Pr incipal 
Sudder Ameen i is reversed, and the case is re- 


- manded to him to deterinine whether the alle- 


gations made by the petitioner are true ; and 
if ‘so, ‘whether they constitute a ‘ good 
ceme within the meaning of Section 28, 
+" é - S "e * E 
td 


SE The 18th August 1866. 


so Present: ` S 
The. Hon’ble G..Campbell and A. G. Mac- 
ee Bs pherson, Judges. . - 


Limitation--Execution. 


Case No. 884 of 1866. 


Miscellaneous Appeal from an order passed. 


by the Judge of West Burdwan, dated 
Ge (uk March 1866. 


| Maharajah Dheraj Mahatab Chund Baha- 
"door (Decree-holder) Appellant, 


OETSUS 


Dino Moyee Deb®, mother and guardian of 
Kartick Chunder Banerjee, minor (Judg- 
E ment- debtor) Respondent. 


“Baboo Chunder Madhub Ghose for 
Appellant. 


e a 
‘ "> No one for Respondent. 


-`The mere striking off of an applications for execution 
is not a proceeding within the meaning of Section 20 
Act XIV of 1859. . 


Tas appeal i is dismissed, it having been 
recently decided by a Full Bench that the 


“mere striking-off of an application for exe- 


cution is zoć a proceeding within the mean- 
ing of Section 20 of Act XIV of 1859, 


er: 
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The 18th August 1866. 
Present : 


The Hohible È. Campbell and A. G. Mae: - 
pherson, Judges. 


Limitation—Bxecution—Appeal of 
) one defendant. i 


Case No. 380 of 1866. ` 


Miséellaneous Appeal from an order pass- 


ed by the Principal Sudder Ameen of 
Sarun, dated the 10th March 1866. 


Chedoo Lal (Purchaser of decree) Appellant, 


VEFSUS 


Nund Coomar Tal and others. (Judement- 
debtors) Respondents. . 


Baboo: Obhoy Churn Bose for Appellant. 


Ur. R. E. Twidále and Baboo Mohendro 
Lal Shome for Respondents.” 


Where one of two defendants appeals against a decree, 
if the decree was joint and several and the appeal im- 
perilled the whole decree, the time for execution will 
count from the.date of the decision in appeal, 


A decree was passed against two defend- 
‘ants. One appealed. Execution has been 
taken out against the other, more than three 
years after the date of the original decree, 
but less than three-years after that of the’ 
decision in appeal. We think that, if the 
decree was joint and several against’ the 
defendants without distinction, the decree 
‘was put in. peril. by the “appeal of 
one, and the execution will’ be’ within 
time. Ifthe decree was not of such a nature 
that the appeal of one necessat ily imperilled 
the whole decree, itis not within time, 
We cannot decide on the point without 
seeing the original decree. The appellant- 
has most carelessly, mitted to file it: and: the 
‘Lower Court bas not dealt with the matter ag: 
it should have done. On the condition that. ` 
uppellant bears the costs of this -hearing and 
of the remand, we remand the case in order 
that, after reference to the original decree, . 
the case may be decided in accor EE with | 


[the above remarks, 


‘right in refusing“ to register when the parties 
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The 18th August 1866, -` ‘Phe 20th August 1866. 
P Present: S S | Present: ts 
D j : l i : Ai e 
The ES ble G. Campbell and Ge Ge M MÉI) . -The Hon’ble G. Campbell and A. G. 
*: pherson; Jaget. Macpherson, Judges. - 


Rogistration—Section 15 Act XVI 
of 1864. — 


Case. No. 389 of 1866, 


Miscellaneous Appeal from an order pass- 
ed by the Judge of Hooghly, dated ‘the 
6th March 1866, affirming’ an order 
passed by the Principal Sudder Ameen 
of that District, dated the 8th December 

” 1865. 


Gooroo Doss Dutt (Plaintiff) Appellant, 
versus, S ve 
Dwarkanath Manna (Defendant) i 


Respondent. 
Baboo Anund Chunder Ghosal for 
Appellant, 
No one for Respondent. 


Section 15 Act XVI of 1864 applies only to cases in 
which the Registrar has improperly refused to register 
an instrament, * i l Xa 


_ Tmsisa suit under Section 15 of Act 


XVI of 1864 to establish a right to’ have a 


certain instrument registered. 


We think the Lower Court hes properly’ 


held that that Section does not‘apply to the 
present case. ‘The Registrar was clearly 


would not attend and did not consent to the 
registration. Iv our opinion, Section 15 
applies only to cases in which the Registrar 
has refused, when under the circumstances 
he ought not to have refused, to register. 


The &ppellant now seeks to convert the 
matter into a regular suit.; but ‘we decline 
to entertain such a proposition at. this stage 
of the proceedings. We express ‘no opinion 
as to what the effect of a regular suit ‘under 
Act VIII cf 1859 might have been, or may 
still be, should such a suit be brought. 


The appeal is dismiased. 





Execution— Representative -~ Olai ms 
to attached property. ~ 


Case No. 395 of 1866. e, ee 


Miscellaneous Appeal from an order-passéd 
by the. Second Principal Sudder “Ameen 
of Hooghly, dated. the 28th February 
1866. | 


Maharajah Dheraj Mahatab Chund Bahadoor 
(Decree-holder) Appellant, 


La 


i , , versuss 
P H D R . ia a DH 
Massamut Pearee Dossée‘and others-. 
' (Jadgment-debtors) Respondents. ` ` 


Batboo Chunder Madhub Ghose for 
Appellant.. 


Baboos Mohendro Lal. Shome and Taruck- 
nath Sein for Respondent. 


If execution has once beensduly issued against a per- 
son as representative of one who is deceased, this 
person cannot dispute his representative character on 
the occasion of any subsequent issue of execution 
against him as representative. - 


Section 11 Act XXIII of 1866 dées not alter or 
modify the effect of Section 246 Act VIII of 1859, so 


as to give an appeal from order passed und 
latter Section. p under the 


Where property is seized as belonging to A as repre- 
setative of B deceased, and A claims the property as his 
own and denies thatit ever belonged to B or B's estate,— 
A's claim is properly dealt with under Section 246 of 
Act VIII of 1859. ae 


THE appellant is in the right’ as regards 


to the respondent to contest, in the present 
proceedings, the fact of his being the heir or 
representative of the original judgment-debt- 
or, and, ‘as such, liable to have execution 
issued against him. We. Bud that execution 
has, on a previous’ occasjon, been issued 
against him in the same representative cha- 
racter; that. he then disputed (on other 
grounds) the right of the appellant to issue 


i, 


the first point, namely, that it was not open ` 
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the execution ; and that the right was estab- 
lished, the order for execution being con- 
firmed by this Court onappeal. His liability 
as representative can therefore be no longer 
disputed, especially with reference to the 
terms of Section 216 of Act VIII of 1859, 


~~ which provides that, “ when execution against 


the representative of an original party to a 
suit is applied for, no notice of the applica- 
tion need be given to that representative, if, 
upon a previous application for execution 
against the same person, the Court shall 
have ordered execution to issue against 
him.” The Lower Court, consequently, was, 
‘in our opinion, wrong in entering into any 
question as to the respondent’s liability as 
heir ; and the order of the Lower Court 
is reversed so far as it holds that the re- 

dent is not liable to have execution 
issued against him as representative. 


This, however, is the only part vf the 
order of the Lower Court which is open 
to appeal. So far as the order declares that 
the property against which it was sought 
to execute the decree, is not property be- 
longing to the respondent in his representa- 
` tive character, and, as such, is not liable to 
attachment, the order is one made in a pro- 
ceeding under Section 246, and is not sub- 
ject to appeal. Itis contended that, as the 
question is one arising between parties to 
the suit in the execution of a decree, there 
is an appeal under Section 11 of Act 
XXIII of 1861. But that Section in no way 


The 20th August 1866. 
$ $ 
Present: ° 


The Hbn’ble G. Camptell and A. G. Mac- 
pherson, Judges. e 


Appeal to Privy Council—Security. 
Case No 365 of 1866. 


Miscellaneous Appeal from an order passed ` 
by the Principal Sudder Ameen of 
Bhaugulpore, dated the 5th May 1866. 


Mussamut Molke (J udgment-debtor) 
Appellant, 


VETSUS 


Mussamut Sumput Koonwaree (Decree- 
holder) Respondent. 


Mr. R. E Twidale for Appellant, 
Baboo Ashootosk Dhur for Respondent. 


Ia the case of an appeal to the Privy Council, 
security to the extent of the whole sum decreed need 
not always be taken from the decree-holder, When 
security is taken for less than the full amount decreed, 
the decree-holder should be restrained from issuing pro- 
cess of execution with a view to realizing any sum in 
excess of the amount for which security is given, 


Unver Section 4 of Regulation XVI. 1797, 


interferes with Section 246 of Act VIII of | the Court must take sufficient security from 


1859, which seems Jo us to lay down the 
course to be followed whenever property 
is claimed as not being liable to be taken 
in execution of the decree under which it 
has been atfached. It is true that the 
respondent has been made a party to the 
suit; but that igonly in his representative 
character. He is no party to the suit in 
his own right ; and it isin his own right, 
and not in his representative capacity, that 
he came in and claimed the property attach- 
ed. The property having been attached as 
belonging to the estate of the. original 
judgment-debtor, and being claimed by the 
respondent as his own private property 
which never belonged to the estate, the 
respondent claimed as any third party, an 
entire stranger to the suit, might have 
claimed, and the claim was properly and 
necessarily disposed of under Section 246. 
The matter, therefore, cannot be the subject 
of appeal to us ; and this appeal, so far as it 
relates to it, must be dismissed." Each party 
willbear his own costs of the appeal. 


the decree-holder for the due performance of 
such order or decree as the Privy Council 
may make. We do not think it essential that, 
before any execution (for however small an 
amount) issues, security to the extent of the 
whole sum decreed should, in every instance, 
be given. We think that, in the present case, 
it will suffice*if security is taken to the extent 
of the value of the property seized, and the 
costs, &c., of the appeal to the Privy Council 
and any other costs which the Privy Council 
may order the decree-holder'to pay. But’ if 
security is taken for less than the full amount 
decreed, an order must be made restraining the 
decree-holder from issuing any process of 
execution whereby property exceeding in the 
whole the value for which security is given 
shall be attached and sold; and restraining 
the decree-holder from issuing any process 
against the person with a view to realizing 
any sum in excess of that for which security ` 
shall be given. 

This case is remanded to the Lower Court 
with reference to the above remarks. 


S p p S 
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The 20th August 1866. 
: kd 


j Present: ` 
Tho Hon'ble @. Loch and A, G. Maepherson, 
R SE 


Limitation—Hzecution; ` , 


~ 


Case No. 30 of 1866. z 


Miscéllaneous Appeal from an‘ order passed 
“by the Judge of Hooghly, dated the 28th 


February 1866, reversing an order passed- 


by the Moonsiff of Ghattal, dated, thé 4th 
January 1866." l 


Luckhee Narain, Chuckerbutty ere 
holder} Appellant, 


VETSUS 


Ram Chand Sirdar (J udement-debtor) 
. Respondent.: . 


Baboo Nil Madhub Sein for Appellant. 


"No one for Respondent. 


An application for execution of a decree, followed by 
the issue of notice, if made bond fide (i.e. with a real 
intention and desire on the part of the decree-liolder to 
execute his decree), is a proceeding, within the meaning 
` of Section 20 Act of 1859, to keep alive the decree, 


Tue Lower Court states as a fact that no 
proceeding was taken between December 
1861 and the application out of which this 
appeal arises, which application was made in 
1865 ;and the Court accordingly decrees that, 
under Section 20 of Act XIV of 1859, 
execution can no longer be issued. 


_ But it appears that the facts cannot be as 
. stated : because, in a petition filed by the 
respondent on (be äist August 1865, it is 


admitted that an application . for execution . 


was made, and a-notice under it was issued 
in October- 1864. Such an application and 
notice, if made and issued bond fide (that is 
to Say, with’ a real intention and desire on 
the part of the decree-holder to execute his 


decree), would, according to a decision lately |. 
passed by a Full Bench of Judges of this- 


Court, gonstitute a proceeding, within the 
meaning of Section 20 of Act XIV of 1859, 
- which would prevent the decree-holder’s right 
from being barred. 


We remand -the case that the Judge may 
enquire into the nature and dona fides of 
these alleged pr oceedings i in 1864, and may 
decide the question under ‘Section 20 ac- 
cordingly. 


THR, WEEKLY REPORTER. 





Rulings. et 
The 2018 August 1866. 
“Present: 
The Hon'ble G. Loch and A. G. Macpherson, 
a Judges. 


Limitation—Execution. 
Cases Nos. 415 and 416 of 1866. 


`] Miscellaneous Appeals from an order passed 


by the Principal Sudder Ameen of East 
- Burdwan, dated the 29th Mareh 1866. 


Maharajah Dheraj Mohateb Chund Daha- 
"door (Decree-holder) pee 


ee a Versus 


Baboo Buloram Singh and others (Judg- 


-ment-debtors) Respondents. —_— 


Baboo Chunder Madhu Ghose for Appel. 
lant. g e 


Baboos Debendro Narain “Bose-and: Ashoo- 
- tosh Dhur for Respondents. 


The per iod of limitation for executing a decree counts 
from the date on which any bond fide act‘is dohe by 
the decree-holder or by the Court in’ furthétance “of the. 
execution of the decree. The striking off of ' a onge is 
not an act in furtherance of execution. 


Ir has been held by a Full Bench that the ` 
date on which an execution case is struck 
off the file, does-not give the decree-holder 
a fresh starting-point from which to caleu- 
Inte the period of limitation, The date 
from which the time for ‘executing a decree 
is calculated commences from the date on 
which any act is done by the decree-holder 
in good faith, or by the Court in furtherance 
of the execution of the decree; but the 
striking off a case is not an actin furtherance 
of execution. We dismiss the,appeals, " 


Yt 


The 20th August 1866. 


a k 
at 


| Present: : ` 


The Hon’ble G. Lòch and A. G. Macpherson, 


e Judges.’ 


Limitation—Execution—Salé—Plead- 
- ing.. 


“Case No. 340 of 1866. 


Miscellaneous. Appeal from an order pass- 
ed by the Judge of Backergunge, dated 
the 24th February 1866, reversing an 
order passed by the Sudder Ameen of 
that District, dated the 25th November 
1865. 


a 


\ 


Miseellancous 


DÄ: 


d 


“Varineé Churn Gangolly (Decree-holder) 


Appellant, 
versus 
“Liluck Chunder Ghose (J SÉ 
Respondent. 
. Baboo Kallee Mohun Doss for Appellant. 
»Baboo Woomesh Chunder Banerjee for 
i l Respondent. ns 


The. striking off of an execution case gives the decree~ 


holder no fresh starting point from which to count 
limitation. 


"AG ‘Aecree-holder ought to urge before the Lower 
Court, ‘or make it a distinct ground of special appeal,, 
that it-is too late to take objection tothe execution after’ 


eer has been sold, 


dér questidn before the Judge was 
whether flie decree-hélder was in time from 
the date on. which the prévious execution 
proceedings’ were struck off the. file, and he 
held, in opposition to the view taken by the 

å Principal Sudder’ Ameen, that the period 
éotld-not count from the date when the case 
was removed from the file. By a recent 
decision of a Full Bench, it has been held 
that the striking off of a case is not an act 
in furtherance of execution ; and a- decree- 
holder consequently cannot get a fresh start 
from that date. The order of the Judga, 
therefore, is perfectly correct. 

Another objection is now taken that the 
property has been sold, and thatit is now 
-too- late to take objection to the execu- 
tion. 
taken in the special appeal, and it does 
not appear to have been raised before the 
Judge. But itis said that the petitioner 
was respondent before the Judge, and was 
not in a position to take it ; that the principal 
Sudder Ameen had decided the point, and 
the Judge. should have disposed of it; and 


that, in the special appeal,.reference is made |. 


to- the decision of the Principal Sudder 
_-Ameen. We see no sufficient reagon why 
the petitioner, though in the position of a 
_ respondent “before the Judge, was unable 
< down below to take the objection he now 
. makes in this Court ; for, when the Judge 
decided the first point in favor of the 
appellant, he might at the time have raised 
, the present contention; and if he wished 
this Court to listen to it, he should have 
- made it a distinct ground of appeal in his 


` petition of special appeal. We reject the 
appeal with costs. 


`~ 
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The 20th August 1866. 
Present: -> E 


The Hoy’ ble G. Loch and A. G. Macpher son 
EN Judges. 


‘Maintenance—Execution or Ween 
‘Case No, 369 of 1866. 


| Miscellaneous Appeal from an order passed 


: by Mr. C. S. Belli, Judge of Rajshahye, 
` dated the 3rd May 1866. 


- Kasheeshur ee Debia (Judgment-debtor) 


| m Appellant. 

i nn Versus ° 

Greesh Chunder Lahoree (Decree-holder) 
Respondent. 


Baboo Mohinee Mohun Roy for Appellant. 


Baboo Romesh Chunder Mitter for 
Respondent. 


Arrears of mainteuance are liable to attachment in 
execution of a decree; although the right to future 
maintenance is not so Dpble, 


ARREARs of maintenance already accrued `" 
due are liable to be attached in execution of 
a decree, although the right to future main- - 
tenance. is not so liable. (Bipro Protap 
Sahee versus Deonarain Roy, 3 Weekly. 
Reporter, 16 Miscellaneous Rulings). 

We therefore dismiss the . appeal -with 
costs, as the order of the Lower Court is 
merely that the 1,600 Rupees of arrears of 
maintenance due to the appellant shall be` 
set-off against the decree which the latter 
has obtained, 


The 21st August 1866. 
Present: 


The Hon’ble G. Loch and A. G. a 
Judges. 


Joint decree—Separate. Bxrecution. 
Case No. 423 of 1866. >- j 


Miscellaneous Appeal from an order passed 
by the Judge of Jessore, dated the 28th 
March 1866, affirming an order passed 
by the Prizicipat Sudder Ameen: of that 
District, dated the 16th. June 1865. 


Prannath Mitter and others (J udgment- ) 
i debtors) Appellants, i 


VET SUS 


Mothooranath Chuckerbutty (Decree: 
holder) ER : 


» 


$ 


costs, 
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Baboo Doorga Doss Dutt for A ppellants. 
Baboo Nil Monee Sein for ‘Respondent. 


"Joint decree-holders are not entitled to apply separ~ 
ately for.execution of the decree limited to F what Bee 
considengtheir respective interests in it, 

itp VE 

In this suit, there > were two ‘plaintifs i 
sued jointly and obtained a joint decree. 
The decree being joint, neither of the decree- 
holders was entitled to take out. execution 
only for what he considered to be his own 


share of the property, ‘the -subject of the | 


decree. No execution ought to have. een 
granted save of the decree as a whole, 
There being two decree-holders, the. Court, 
if it saw sufficient cause, might, under ‘Sec- 
tion 207 of Act VIII of 1859, have allowed 
one decree-holder to apply for execution of 
the whole decree, making such order as the 
Court deemed necessary for protecting the 
interests of the other: decree-holder. But 
that is a very different thing from allowing 
the decree-holders separ ately to apply for 
execution of the decree limited to what 
they- consider to. be their respective interests 
init. Such a course is wholly unwarranted. 

The present appeal relates only to the 
The execution which has been issued 
is irregular, and the appellant was not liable 
for the costs. We therefore reverse so 
much of the Lower Court's proceedings as 
relates to the costs of execution ; and we 
order that the respondent do pay the costs 
of this- appeal. 


The 24th August 1866. 
Present: 
The Hon’ble Sir Barnes Peacock, Kt., Chief 
Justice, and the Hon’ble G* Loch, L. S. 
- Jaékson, G. Campbell, ande A. G, Mac- 
pherson, Judges. ` 
Stamp. Duty (Refund of) —-Remand, 


Application on behalf of Doorga Doss Dutt, 
Appellant, in Special. Appeal No. 2110 
of 1865, decided on 26th January 1866. 


Baboo Mohendro Lall Seal for Applicant. 
He® by the majority of the Court that, when a suit 


is remanded in part, the appellant is entitled to only a 


proportionate refund of Stamp Duty. 


Note by the Deputy Registrar.—I. have 
an application from’ Baboo Mohendro Lall 
Seal, the Vakeel of the appellant in the above 
special appeal, for the refund of the value of 
stamp on which the EE of EES is en- 
grossed. ` 


r 
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- This Court affirmed the decree of the 
Lower Court as to a part ‘of the claim in- 
volved in the ‘appeal, and set it aside. by an 
order of remand as to the rest, 

‘The practice of this Court in such cases 
used to be to allow no refund; until the Loa- 
zima Bench directed (Sevestre, 8 Vol. VUE 
page 343-4) the refund ofthe full value of 
stamp whenever the decree of the Lower 


-Court is set aside or partly set aside so as 


to require a remand. to that Cours for a se- 
cond or further decision. 
- I should, however, like the pointi involved 


“to: be" considered: in connection with ‘the 


established principle as to costs in. appeals 

partly decreed and partly disallowed. 
According to it, an appellant is entitled . 

only fo so much of the value of the: stamp 


‘against so much of the decree as Ze ‘not in- 
jurious to him; and if that princi plosives 


good as to appeals partly degreed and partly | 
disallowed, it would, I presume, gold equally 
good as to appeals”, partly : ‘affirminge the 
order of the Lower Court’as "against? the ap- 
pellant? and partly setting- ar “aside in- his 


favor; by an order of Femand ; ; or in, other 


words, the appellant : in” the remañd ĉase e 
would be entitled to a refund. only. ‘to. the 
extent to which the decree is not injurious 
to him, that is to say, to the extent of the 
remand order setting aside the Lower Court’s 
order and to no more ; otherwise the Stamp 
Law fixing a tax on litigation would in all 
such cases be altogether evaded as to the 
portion of the claim: finally disposed of. 

The Law quoted inthe order of the Loa- 
zima Bench above adverted to, seems to 
lay downa general principle, leaving it to 
the discretion of the Court to apply it to par- 
ticular cases which it does not fully cover ; 
and it appears to me, the Lew as it stands 
contemplates and covers cases in which the 
decree.of the Lower Coffrt is entirely set 
aside by an order of remand for a second or 
further decision as to the whole matter in 


‘dispute, and does not contemplate and cover 


cases in which the order of the Lower Court 
is only partly set aside by an order of re- 


‘mand for a second or further decision as to 


a portion only of the matter in dispute. 

As, therefore, there are grounds for doubt- 
ing whether a full refund should be made 
in Gases of the sort under notice, I beg to 
refer the point for the consideration and or- 
ders of the Loazima Bench, 


W. B.—In the case now referred, I almost 
omitted to mention, the pleader has applied 
for a refund of the portion only of the value 
of the stamp covered by the value of that 
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portion of the property in dispute as to which 
tbe order of the Lower Court is set aside 
by the order of remand. But under the 
order of the Loazima Court adverted to, I 
must give a certificate for tha refund of 
the entire value notwithstanding, 


-— The case was then referred to a Full 


Bench by Mr. Justice L. S. Jackson, under 
the following order :— 

Referring order.—It appears to me that 
the petitioner, if he is entitled to any refund 
in this case, is entitled only to a refund to 


the extent of the part of the suit to which- 


the remand order refers. 
The swié has not been remanded, but only 
a part of the suit. l 
'There is a decision to the contrary effect 


of Mr. Justice E. Jackson reported at VIL, | 


„Sezesio, page 343; and I therefore think 
it proper to refer the point for the decision 
of a Full Bench.’ e 


e Judgments of the Full Bench. 


`: Macpherson, J.—In this case, the ques- 
tion is whether or not, the suit having been 
remanded for re-trial by the Lower Court 
" upon a certain part of the case while as to 
the other part it was finally decided by the 
Appellate Court, the petitioner (who was 
the appellant) is entitled to a refund of 
the whole or auy portion of the Stamp duty 
paid by him upon the petition of appeal. 
The case was, in the Court by which it was 
originally tried, to a certain extent admitted 
by the defendant, that is tosay, the defend- 
ant admitted that, as to a certain portion of 
the plaintiffs claim, “judgment must go 
against him, Nevertheless, he chose to in- 
clude, in his appeal to this Court, both the 
portion of the case in which he admitted the 
plaintifi’s right, and that in which he denied 
it; and in appealing, he paid Stamp duty 
upon the whole value of the original suit. 
In this Court, he made the same admission 
as he made in the Lower Court, and only 
contested the decision as to the other part of 
the case. <As regards so much of the plaint- 
(ës claim as he had not admitted to be 
valid, the appellant succeeded in getfing an 
order ofremand ; but as regards the rest of 
‘the suit, the appeal was dismissed, and the 
judgment of the Lower Court was affirmed. 
The appellant now applies, under Note F, 
Article 11, Schedule B, Act X of 1862, for a 
certificate authorizing him to receive back 
the full amount of the Stamp duty paid on 
the petition of appeal. The question is 
whether in this particular case: the order 
passed being something more thgn a mere 
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order of remand,—being an order which to a 
certain extent, affirmed the decree of the . 
Lower Court while to a certain extent it 
remanded the case,—there should be a refund 
of the fll, Stamp duty, or of any Stamp duty 
at all. a 

For the appellant, it is contended that the 
words of the Section are express, and that, 
inasmuch as there has been a remand, there 
ought to be a refund of the fuil amount. 
But it appears to me that that is not the pro- 
per construction to putupon the Note F; 
and that the word “ full” is- used in that 
Note,merely as in contrast to certain pro- 
visions of Act VIII of 1859 by which par- 
ties may become entitled to a refund of a 
portion only of the Stamp duty paid by them. 

In my opinion, Note F, so far as it author- 
izes a refund of the full stamp, applies to 
cases in which there is only an order of 
remand ; and an appellantis not entitled to 
a refund of the full amount when the decree 
of the Lower Court is affirmed to a certain 
extent, although there may be a remand as 
to some of the points involved in the suit. 
I think the appellant is entitled to a re- 
fund of duty only in respect of so much of 
the case as is remanded. He is not entitled 
to a refund of the full amount, but, putting 
a liberal interpretation on Note F, he may 
be allowed a refund proportionate to the 
value of that part of the case which is re- 
manded. 

I would order a refund of duty proportion- 
ate to the value of so much of the suit as 
has been remanded. 

Campbell, J., said that he entertained 
some doubts on the subject. 

Jackson, J.—In respect to the claim ad- 
vanced by the appellant (petitioner), it ap- 
peais to me that there are three decisions to 
which the Court might come,—either that he 
is entitled toa refund of the full amount of 
Stamp duty, or that he is entitled to no re- 
fund, or that be is entitled to an amount 
proportionate to the value of that part of 
the claim in respect of which, on bis appeal, 
a remand has taken place. 


It will be well to consider, in the first 
place, the principle upon which refund of 
stamp duty on remand proceeds. It appears 
to me manifestly to proceed on the prin- 
ciple that, when an order of remand is gene- 
ral, and the first decision passed has become 
ineffectual, so that a new decision must be 
passed in the Court below which-will pro- 
bably give rise to a fresh appeal, it will be 
unjust to oblige the appellant to pay the full 
amount of Stamp duty twice over. 
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That being so, çan- the petitioner in this 
case be entitled to a refund of the full 
amount of Stamp duty ? Manifestly, I think, 
he-cannot. - He preferred an appeal to this 
Court in which he impugned the whole de- 
cisioneof the Court below, and he advanced 
seriatim several grounds of objection which 
assniled that decision in its entirety. 

As to the portion of the appeal in which 
the appellant was unsuccessful, as he sub- 
mitted it to the Court and obtained a final 
judgment, he cannot be entitled to a refund 
of the Stamp duty. Then can we say that 
he is entitled to no refund ? It appears to 
methat this would not be just either. The 
defendant advanced a plea in bar of the en- 
tire case which, though it was not found to 
be tenable as to the whole, was yet found 
valid as to a part of the case ; and as it became 
necessary to remand the suit on that part of 
the case, it would not be just to require Stamp 
duty twice over as to that part of the case, and 
it would be inequitable to say that he should 
get no refund at all, 

There remains the third alternative, that 
is to say, proportionate refund. This course, 
it appears to me, can be reconciled with the 
Act in this manner: The plaintiff sued for 
the entire of a particular claim. The de- 
fendant set up a plea as to the whole of that 
claim. Upon enquiry, it was found that that 
plea, not being good as to the whole claim, 
was good as to a part of it. In that way 
the subject-matter of the suit became, as it 
were, split into two portions. As toone, the 
Court was debarred from coming toa deci- 
sion, because limitation or other similar cause 
prevented a decision. As to the other part, 
the plea of limitation, or whatever the plea 
was, not being valid, it became necessary to 
remand the case. It seems to me that that 
portion of the case might be very easily 
separated from the other, and that the full 
Stamp duty, calculated on the remanded 
portion of the suit, may be allowed to the 
petitioner. 

‘I therefore think that, in this case, it would 
be fair and equitable to say that the peti- 
tioner is entitled to a proportionate refund of 
Stamp duty. 


Lock, J.—It appears to me that the words 
in Note F, Article 11, Schedule B of Act X 
of 1862, bear a very limited construction. 
After the passing of Act VIII of 1859, ap- 
peals were made to this Court from orders 
passed under Sections 29 to 36, and the ques- 
tion was raised, on what stamp those appeals 
were to be preferred,—whether on full stamp, 
or on the stamp prescribed for Miscellaneous 
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petitions. The Court then ruled that they 
were to be on the full stamp, and that they 
were to be looked upon as regular appeals. 
After that, the new Stamp Law Act XXXVI 
of 1860 was passed, in which, to prevent 
hardship to suitors, this provision was in- 
troduced :— ES 

“Tf an appeal or plaint which shall have 
been rejected by the Lower Court on any of 
the grounds mentioned in Act VIII of 1859 
shall be ordered to be received,’’ then the 
appellant should get back the full amount of 
Stamp duty. 

It went on further to say, “or if a suit 
shall be remanded in appeal for a second 
decision by the Lower Court,” the appellant 
was equally entitled to get back- the full 
amount of Stamp duty. This provision is 
almost the same, except as to a -few 
as Note F in Act X of 1862. 

It .appears to me that the word ‘“re- 
manded ” must be confined to reminds made 
under Section 351 Act VIIT of 1859, where 
the first Court has decided the case upon 
some preliminary point, and has excluded 
evidence of fact, so that the Appellate Courf, 
being unable to come to any judgment on 
the merits, finds it necessary to remand, If 
the present case comes within that rule, the 
appellant, in my opinion, is entitled to a re- 
fund of the full Stamp duty paid upon his 
petition of appeal, Ifit does not, he is not 
entitled to any refund. 

It appears to me that this case does not 
fall under that rule, and therefore I think 
that the appellant is not entitled to any re- 
fund of Stamp duty. 

Peacock, C. J.—It appears to me that the 
appellant is entitled to a refund of the Stamp 
duty paid upon his petition of appeal in 
proportion to the value ofthat part of the 
claim which has been remanded for further 
trial. 

It appears to me to have been the object 
of the Legislature that, where there has 
been no final decision given in appeal, and 
the Stamp duty paid on the petition of ap- 


peal bas consequently become ineffectual, the | 
party shdlld be entitled toa refund of the ; 


Stamp duty. 


We are pressed with the words “ the full. ; 
amount of Stamp duty paid on the petition 


of appeal.” But if the words of the Section | 
are to be read literally that the appellant is to! 
be entitled to the full amount of Stamp duty, 
it can only be in a case in Which the suit is! 
remanded, and not where the suit is remantled/ 


in part. I apprehend it was the meaning 
of the Legislature that, where a suit was 


$ d 


words, 
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altogether remanded, the party should be en- 
titled to a refund of the full amount ; but that 
where a suit was remanded only as toa parti- ! 
cular part of the claim, the party should be 
entitled to a refund of the full amount of 
Stamp duty on the value of thas part of the 
“suit to which the remand should relate. 

The words “ full amount’ appear to me 
to have been used with reference to certain 
other Acts in which parties were entitled to 
a refund ofa certain portion of the Stamp 
duty, as in some casos of one-half only. 
For example, Section 98 of the Code of Civil 
Procedure enacted: ‘Ifa suit shall be ad- 
"Juste br mutual agreement or compro- 
“ mise, or if the defendant satisfy the plaintiff 
‘in respect to the matter of the suit, 
“such agreement, compromise, or satisfac- 
“ fion shall. be recorded and the suit shall be 
“mtTisposed of in accordance therewith. On 
‘the application of the’ plaintiff reciting the 
substance of such agreement, compromise, 
‘or satisfaction, the Court, if satisfied that 
“ such agreement, compromise, or sacisfaction 
“has been actually entered into or made, 
‘ shall grant a cer tificnte to the plaintiff 
“ authorizing him to receive back from the 
* Collector the full amount of Stamp duty 
“paid on the plaint if the application shall 
“have been presented before the settlement 
“ of issues, or half the amount if presented 
“at any time after the settlement of issues 
“and before auy witness has been exa- 
“ mined.” 

That Actwas in force at the time when Act 
X of 1862 was passed, and it appears to me 
that the words “ full “amount” were used in 
contradistinction to the “ one-half” or other 
portion less than the full amount to which 
a party was in other cases entitled. It is 
not ` unreasonible to suppose that, when the 
‘Legislature authgrized a return of the. full 
amount of Stamp duty paid upon appeal 
when the whole case should be remanded, 
they intended that the appellant should be en- 
titled to the return of a proportionate amount 
of Stamp duty when a suit should ba re- 
manded only as to part. 

I now come.to consider whether & suit can 
be remanded in part. 

Suppose a suit should be brought for 10,000 
beegahs of land, and the defendant should 
deny the petitioner’s title, and also plead limit- 
ation as to the whole 10,000 beegahs. Sup- 
pose the Court below should hold that limita- 
tion was a bar to the whole claim, and deter- 
mine the case without trying the issue as to 
title. Now, if plaintiff should appeal on the 
ground that limitation did not apply to any 
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part of his claim, and the Appellate Court 


should hold thgt, exceptas’ to 100 beegahs, d 
limitation did bar the suit, it would be neces- 


sary that the issue as to title should be deter- 
mined With reference to the 100 beegahs to 
which limitation did not apply ; bat the 
Lower Court having dismissed the case 
upon a preliminary point of limitation, 16. 
would be necessary to remand the case ac- 
cording to the provisions of Section 351 Act 
VIII of 1859, to be re-tried upon the merits 
as to the 100 beegahs. It would be clearly 
unnecessary to remand the case for a trial as 
to tle title to the 9,900 beegahs to which 
limitation applied ; and as to that part of.the 
case, the decision of the Lower Court 
would be affirmed. In that case it would 
be very unreasonable, when the suit was 
remanded only: as to the 100 beegahs, 
that the appellant should be entitled to a 
refund of the whole Stamp duty paid upon 
his petition of appeal which related to the 
9,900 beegahs, as well as to the 100, 


It appears to me that, in determining 
whether a suit has been remanded or not, 
we cannot enter into the question of. degree, 
and hold that a suit has been substantially 
remanded if it has been remanded as to a 
great part of the demand, but not remand- 
ed as to the remainder. If we were to 
attempt to do so, we should be involved in 
great difficulties. Suppose a suit were re- 
manded as to one-half or three-fourths of the 
demand, could we say thatthe suit had been 
remanded ? I think not. We must, in my opi- 
nion, hold either that the plaintif is entitled 
to areturn ofa proportionate part of the Stamp 
duty where the suit has been remanded as 
to part of the claim, or that he is not 
entitled to a return of any part of the Stamp 
duty unless the suit is entirely remanded. 
I think tha it is a reasonable construction 
to hold that} when a suit is remanded in 
part, the appellant is entitled to a return of 
a proportionate part of the Stamp duty. 


The appellant is therefore entitled tea 
refund of the full Stamp duty in proportion 
to the value of that part of the case which 
has been remanded, and he is not entitled 
to a refund as to that portion of the case 
which has been finally determine by the 
Court of Appeal. 


The judgment of the majority of the 
Court is, that the appellant is entitled to a 
refund of Stamp duty in proportion to the 
value of that part of the claim only. which has 
been remanded ; and the Registrar will grant 
a certificate accordingly. 


A 
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The 24th August 1866. 


Present: 


á 


The Hon’ble Sir Barnes Peacock, Ki.. Ohies 
Justice, and the Hon’ble Č, GN Trevor, 
G. Loch, LB Jackson, and A. G. Mac- 
pherson, Judges. a 
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 Limitation—Exeðution of decrees © 


of Privy Council. e 


Cases Nos: 569 and 570 of 1865. 
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The Privy Gonna is 8 ‘Court not estab- 
lished. by Royal Charter, but it isa Court 
not of this country. We have been referred 
by the .pleader of the , respondents to: a 
decision of this Court, dated the 29th 
November 1865, published in Voliame IV 


of the Weekly Reporter, in which it was held” ~ 


that the decrees of the Privy Council must be 
| considered as the decree of the Court origi- 


"| nally passing the same when execution of 


such decree is sued opt, : Act XXV of 1852 


Lis quoted. The pleader for the respondent 


7] contends that in this view of the law the 


Miscellaneous Appeals from ` decisions. 
passed by Baboo Koylas Chunder Deb’ 
Bahadoor, Principal Sudder Ameen of 
the Twenty-four. Pergunnahs, dated the 
16¢h January 1865. l 


Anundmoyee Dasseé and another ( Decree- 
holders) Appellants, | 


DETSUS . 


Poorno Chunder Rai and others ( Judgment- 
debtors) Respondents. 


Mr. R. T. Allan and Baboo Kisken Ki- 
_ Shore Ghose for Appellants. 


Baboos Dwarkanath Mitter and Oopendur 
Chunder Bose for Respondents. 


The right to enforce decrees of Her Majesty in Coun- 
cil is not affected by any Law of Limitation. 


These cases were referred to a Full 
Bench. by Kemp’ and L, 8. Jackson, J. d. 
under the following orders :— 


Kemp, J.—Tux decree-holders in these 
two cnses ‘applied to the Principal Sudder 
Ameen of the 24- Pergunuahs for permission 
to execute the decree of Her Majesty’s 
Privy Council in the matter of costs. The 
Principal Gudder Ameen, holding that the 
application .was made after more than three 
years from“the'. date of. the decree, rejected 
it, applying “the provisions of ection 20 
Art XIV of 1859. 


In appeal, it is contended that the Prin- 
cipal Gudder Ameen was wrong in apply- 
ing the above Section, 
Privy eCouncil is a Court established by 
Royal Charter, and that *Section 19 of the 
aforesnid Act applies. E 

` We are of opinion. that (e décision of 
the’ Principal Gudder Ameen is wrong. 
Section 20 af Act XIV of 1859 applies to 
processes of execution issued from Courts 
not established by Royal Char ter in this 
country. f 


inasmuch as the. 


decree of the Privy Council which the 
“appellants seek to execute becomes the decree 
of the Court originally. passing the sáme, 
and as such Courtis one established in this 
country and not by Royal Charter, the pro- 
visions of Section 19 of Act XIV of £859 
apply; and the application is beyond tir 

We cannot concur tn the view taken by 
the learned Judges*who passed the: decision 
referréd to. The Act,:quoted. enacts “that 
every decree or order, of: Her Majesty in 
Counci? shall be enforced and executed by 
the Court which made: the: first decree or 
order appealed from, in théynanner. and ac- 
cording to the. rules and laws applicable to 
the enforcement of original decrees or orders 
made:by such last mentioned Court," That 
is to-say that the procedure in the course of 
the execution of the decree of the Privy 
Council is to'be regulated by the rules and 
laws applicable to the enforcement of the 
decrees of the Courts of this country,—-not 
that the decree of the Privy Council becomes 
that of the Court of fitst instance. 

Having found that Section 20 of Act 
XIV does not apply to this application, 
and that Section 19 of the samé Act is 
also inapplicable, inasmuch,as >the Court of 
the Privy Council is not a Court established 
by Royal Charter, we would apply ‘the 
provisions of Clause 16 Section 1 Act 
XIV of 1859, which enacts that, in all suits 
for which no’other limitation is, expressly 
provided for by that Act, the period of six 
years from the time the cause of action 
arose is @lowed. In this case, the decree of 
the Privy Council is dated the 30th 
November 1861 ;' the application to eiforce - 
it is ‘dated the 10th December 1854, and 
is therefore in time. We would reverse the 
decision of the Principal Sudder Ameen in 
both cases, and decree the appeal with 
costs. 

As this decision i is Spee to that ofa 


Divisional Beneh of this Court, we a 
the question to a Full Bench. - z 


+ 
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Jackson, J.—I quite concur in referring 
this question to a Full Bench. Ido not 
indeed think that Section 1 Clanse 16 will 
apply, as that and the other Clauses of Sec- 
tion 1 refer to suits, and not to proceedings 
in execution. 

— The case appears to me a casus omissus 
which is no concern of the Courts. We have 
only to consider whether the provision relied 
on by the judgment-debtor bars the decree- 
holder. I think it does not. The words 
«-Courts established by Royal Charter” (Sec- 
tion 19) denote (as the learned Judges say 
in the judgment from which we dissent) 
Courts in this country established by Royal 
Charter; and therefore, a fortiori, the 
words in Section 20, “ Courts noz established 
by Royal Charter,” mean Courts in this 

country not so established; and as the 
ween Committee of the Privy Council, 
or rather the Court 6f Her Majesty herself 
in Counci?, is not a Court of either descrip- 
tion, the decrees of that Court will not 
come within the terms of either Section, 
unless the decree, when executed” in the 
Court of first instance, become; by virtue of 
Act XXV of 1852, a decree of the Court 

_of first instance. 

This I cannot think it does. It is to be 
executed there, and to be executed in like 

. manner as n decree of the local Court; but 
it is, for all that, still a decree of Her Majesty 

mn Council, and not of any local Court. 

To this I may add that it would be in the 
last degree uujust to limit parties who have 
appealed to England, or have got a decree 
in their favor ina distant forum, to the same 
period of time that is allowed for executing 
the decree of Courts in this country. Consi- 
derable delay occurs in the preparation and 
transmission Af decrees from England, and 
it is quite within, the bounds of possibility 
that a successful party might not receive 
his decree before the period allowed for 
executing it had expired. 


Judgments of the Full Bench. 


Peacock, C. J. (Trevor and Jackson, 
J. J., concurring).—I am of opinion that a 
decree of Her Majesty in Council is neither 
a decree of a Court established by Royal 
Charter nor a decree of a Court not estab- 
lished by Royal Charter within the meaning 
of Section 20 Act XIV of 1859, and conse- 
quently that Act XIV of 1859 does not 
apply to it. 

It is contended that, even if the decrees of 
Her Majesty in Council are not decrees of 
a Court not established by Royal Charter 


within the meaning of the latter Section, they 
cannot be executed after (e period limited 
by that Section for the execution of decrees ° 
of the Mofussil Courts; and in support of 
that echgention, Section 1 of Act XXV of 
1852 is relied upon. 


° 

That Section enacts that ‘every decree 
“or order iu appeal of Her Majesty in Coun- 
“ eil, or by any Court of Sudder Dewanny 
“ Adawlut, or of any Zillah or City Judge, 
“ which shall be made after the passing of 
“this Act, shall be enforced or executed by 
“the Court which made the first deeree or 
“order appealed from, in the manner and 
“ according to the rules and laws applicable 
tt in the execution and enforcement of ori- 
“ ginal decrees or orders made by such last- 
“ mentioned Court.” 


‘It is urged that the words “ according to 
‘t the rules and laws applicable to the enforce- 
** ment of original decrees of such last-men-~ 
“tioned Court” extend to the decrees of 
Her Majesty in Council all Laws, inelud- 
ing the Law of Limitation, which are appli- 
cable to decrees of the Court which made the 
first decree. But I am of opinion that that 
is not the proper construction of those words. 
The object of the Act was merely to provide 
that decrees of Her Majesty in Council and 
decrees of the Sudder Court, which were 
formerly exeeuted by that Court, as well as 
decrees made on appeal by the City or Zillah 
Judges, should for the future be executed by 
the Court which passed the first decree 
according to the procedure of such Court 
and the rules and laws regulating such 
procedure. It was never intended to ex- 
tend to such decrees any Law of Limita- 
tion. 


It would be a very strained construction 
of the words, “ according to the laws appli- 
cable to the. execution and enforcement of 
original decrees,” to hold that they included 
o Law of Limitation which prohibits the 
enforcement of decrees after a certain pe- 
riod. S 


As regards decrees of the Sudder and 
Zillah Courts, it was wholly unnecessary to 
provide any limitation, for the same limita- 
tion which applied to the decrees first pass- 
ed applied to the decrees passed in appeal by 
the Sudder and Zillah Courts. As regards 
decrees passed in appeal by Her Majesty in 
Council, if appears to me that it was be- 
yond the power: of the Legislature to limit 
the period for their execution, as such an 
enactment would have been an interference 
with Her Majesty’s prerogative, 


v 


Pe 


f 


1866.] ° Miscellaneous 


The 2 and 3 Wm. IV c. 85 s. 43 expressly 
provided that: the Governor-General in 
Council should not have power to make any 


‘law which should in any way affect ang pre- 
a 


` rogative of the Crown. 


that Act, the period of gix years should be 


ae 
Further, it was enacted’ by the 3 and 4 
Wm. IV c. 41 s. 21 that’ “ tbe order or de- 
“ cree of His Majesty-in Council on an ap- 


«< peal from the order, sentence, or decree of 


“ any Court of Justice in the East Indies 
& shall be carried into effect in such manner 
“ and subject to such limitations and condi- 


“ tions as His Majesty in Council shall, on the. 


“ recommendation of the said Judicial €om- 
vr mittee, direct; and it shall be ldwful for 
“ His Majesty in Council on such recommen- 


« dation by order to direct that such Court of 


‘ Justice shall carry the same into effect ac- 
‘cordingly, and thereupon such Court. of 
“ Justice shall have the same powers of 


“carrying into effect and enforcing such 


“ order or decree as are possessed by or are 

“ hereby given to His Majesty. in Council.” 
It was evidently to prevent any inter- 

ference with these latter words that Section 


‘4 of Act XXV of 1852- was introduced, so 


that, upon appeals from the decrees of the 
Sudder Court, that Court might itself carry 
the same into effect if ordered so to do by 
Her Majesty in Council. 

If the Legislature, when making a distinc- 
tion between Courts established by Royal 
Charter and -Courts not established’ by 
Royal Charter by Act XIV of 1859, had 
considered that, by virtue of Act XXV of 
1852, Section 20 of the new Law of Limita- 
tion would be in effect applicable to decrees 
of Her Majesty in Council in appeal from the 
Sudder Court, it is very unlikely that. they: 
would have so framed the Act as to allow 
a much shorter period for enforcing . such 
decrees of Her Majesty, in eCouncil than 
for enforcing decrees of the Supreme Court. 
‘This, however, would be the case if Section 
20 is held to apply to decrees of Her Majesty 
in Couneil. -` ee ; 

e [am further of opinion that decrees of 
Her Majesty in Council are not affected 
by Clause 16 Section 1 Act XIV of 1859, 
which enacts that, in all suits for which no 
other, limitation is expressly provided by 


applied. The enforcement of a decree by 
execution is clearly not the institution of 
a suit within the meaning of that Section. ` 
For the above reasons, I think that (e 
right to enforce decrees of Her Majesty in 
Council is not affected by any Law of Limita- 
tion, Should any inconvenience ‘arise from 
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this decision, it may be obviated: by Her 
Majesty in Council upon the recommendation 
of the Judicial -Committee under the pro- 
visions of Section 21 Act 3.and 4 Wm. IV 


o 41 -to which Ihave already alluded. 


The order of the Principal Sudder Ameen 


is reversed with costs, with liberty to the ~ 


decree-holder to proceed with the execution. 

Loch, J.—It appears to me thatthe words 
used in Section 1 Act XXV of 1852 are 
sufficiently comprehensive to admit of the 
construction that I have put upon. them 


‘elsewhere, vis, that they. enable the Courts 
‘to apply the Law of Limitation to decrees in 
execution. , Previous to the enactment of Act 


XIV of 1859, there was no Statute‘of-Limit- 
ation in respect to the execution of decrees. 
The Courts were guided by rales laid. down 
by the late Sudder Court in certain con- 


structions of law: By those construchous no 


it was ruled that the Law ef Limitation ap- 
plicable to suits, viz. 12 years, was applicable 


to the execution of decrees ;.and that a 


decree-holder could not. except upon good 
and sufficient ċĉausó shown, ‘execute his 


decree after the lapse of that period. When, 


therefore, the Act directs that certain decrees 


made in appeal are to be enforced and exe- - 


cuted by the Court which made the first 
decree or order appealed from, in the manner 
and according to the rules and laws appli- 
cable to the execution and enforcement of 
original decrees or orders made by such last- 
mentioned Court, it appears to me that all 
rules then in force must be taken into con- 


sideration, aud that, if execution were barred 


by limitation, the rule of the’ Court which 
prohibited execution under such circum- 
stances would have to be applied. 

Whether the Legislature in this country 
had the power to limit the period for the 
execution of decrees of, Her Majesty in 
Council, is another question. But I believe 


‘that I am not wrong in stating that, under 


the former practice, the rule applicable to 
other decrees was considered applicable to 
them. Looking, however, to the wording 
of the Act 3 and 4 Will, IV e. 41s. 21 
quoted *by the Chief Justice, I think that 
the Legislature in this country had not autho- 
rity to pass any law limiting the’ period 
during which decrees of Her Majesty in 
Council should be executed ; and I therefore 


concur in the judgment of the Court that 


the provisions of Section | Act XXV of 

1852 cannot be applied tg this case. 
Macpherson, J.—I concur in the copclu- 

sion arrived at by the Court; because I 


think, for the‘reasons which -have been 
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that the decree obtained by Kuasbeeshuree 

no longer remgined in hér name, but had. 
been assigned by her to Fakear Chand on ° 
4th Srabun 1272, and therefore a set-off 

could net be made. 


An appeal is preferred on the ground 
that the transfer to Fakeer Chand was made 
merely with the object of eveding the set- 
off; that though Fakeer Chand has pur- 
chased, he is in the place of Kasheeshuree, 
and liable, as she would be, to have the one 
decree set-off against the other. On the . 
other hand, a judgment of a Divisional 
Benth of 9th February 1866, Sheikh Ra- 
zeeooddeen, Appellant (reported in page äi. 
Miscellaneous Rulings, Volume 5 of Weekly 
Reporter), is brought to our notice, whieh 
rules that where such an assignment has been 
made, it cannot be questioned except on 
the ground of fraud, and that when the 
assignment isin good faith, the decree so 
assigned cannot be used as a set-off to the 
detriment of the assignee. Now, looking 
to the wording of Section 208, we find that 
a decree transferred by assignment ‘ may 
“ be executed in the same manner as if the 
“application were made by the original 


given, that whatever may ba the con- 
struction of the words used in Section ] 
of Act XXV of 1852, it was notin the 
power of the Indian Legislature to limit 
the time for the execution of decrees of the 
Privy Council. 
















The 24th August 1866. 
Fresent: 


The Hon’ble Sir Barnes Peacock, Kt, Chief 
Justice, and the Hon’ble G. Loch, L. S; 
Jackson, G. Campbell, and A. G. Mac- 
pherson, Judg es. 


Cross-decrees—Section 209 of Act 
VIII of 1859. 


Case No. 277 of 1866. 


Miscellaneous Appeal from an order pass- 
ed by Baboo Peary Mohun Banerjee, 
Principol Sudder Ameen of Rajghahye, 
dated 10th February 1866. 


' Greesh Chunder Lahoory (Judgment-debtor) 


ae 0 


Appellant boca 
pperiant, * decree-holder.? These words intimate, 
versus we think, that the law locks upon the 
H assignee as standing in the exact position 
Fakeer Chand Khan (Decree-holder) as the original decree-holder, and liable, in 
Respondent. regnrd to the decree assigned to him, to all 


the liabilities which rest upon the decree- 
holder. Were it otherwise, fraudulent 
assignments could be made without diffi- 
culty, and it would be almost impossible to 
give even prima facie proof of fraud. It 
may be that attachment of the less decree 
might be made by the holder of the larger ; 
but it appears to us that an assignee takes 
it (the decree) subject to all the liabilities 
and equities of his vendor which attach to 
it. Differings therefore, from the opinion 
expressed by the Divisional Bench in their. 
judgment of 9th February 1866, we submit 
the following point for the determination 
of a Full Bench: In the event of (bebe 
being cross-decrees, and one of these de- 
crees being transferred by the decree-holder 
toa third party in a bona fide sale without 
any special notice to the ourchaser of the 
existence of the eross-decree, whether the 
purchaser does not take it with all the 
liabilities and equities of the vendor which 
attach to it ? 

Judgment of Full Bench.—It appears 


Baboos Otool Chunder Mookerjee and Ro- 
mesh Chunder Mitter for Appellant. 


Baboo Mohinee Mohun Roy for Respondent, 


Cross-decrees in the same Court may be set-off one 
against the other, whether they are originally decrees 
of the same Court, or are decrees gentio the same 
Court to be executed, But decrees of different Courts 
cannot be set-off,one against the other unless when 
they are both in the same Court for the purpose of 
being executed. 


LU 
This case was referred toa Full Bench by 
Loch and Macpherson, J. J., under the 
following order :— 


Referring order.—THE circumstances of 
this case are as follow :—Greesh Chunder 
Lahory obtained a decreo against „Kashee- 
shuree Dabee in the Judge’s Court. She 
subsequently obtained a decree against hiin 
before the Principal Sudder Ameen and 
sold it to one Fakeer Chand, who proceeded 
to execute it. When Fakeer Chand attempt- 
ed execution, Greesh Chunder applied to 
the Judge to have the amount of his decree 
set-off against tlifat obtained by Kashee- 
shufee. The Judge directed the Principal | that these two decrees were not decrees of the 
Sudder Ameen to do so if there was no| same Court. The one was a decree of the 
objection, but in reply that offiver stated Principal Sudder Ameen, and the ather was g 


e 
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decree of the Judge. If one of them had not 


< been assigned, the question would be, could 


the amount of the decree in the Judge’s Court 
be deducted from that in the Principal Sudder 
Ameen’s Court under the provisions òf Sec- 


tion 2Q9 of the Code of Civil Procedure ? | 


The words are: “If there be cross-decrees 
‘“‘ between the same parties for the payment 
“ of money, execution shall be taken out by 
“ that party ouly who shall have obtained a 
“deeree for the larger sum,” &c. In this 
portion of the Section it is not expressly 
stated whether the Section refers to cross- 
decrees of the same Court, or cross-detrees 
between the same parties in whatever Courts 
they may be. 
paragraph are explained by the second para- 
graph of the same. Section which says : “ The 
“above rules shall apply to decrees sent to 
“ a Court for execution, as well as to decrees 
“in the same Conrt.” 
meaning of the whole Section was that if there 
be cross-decrees in the same Court between 
the same parties, they shall be set-off one 
against the other, and that the same rule 
shall apply to decrees sent to a, Court for 
execution. 


In this case, the decree of the Judge’s 
Court was not sent to the Principal Sudder 
Ameen for execution. The two decrees are 
therefore not the decrees of the same Court : 
nor is the decree of the Jndge’s Court a de- 
éree sent to the Principal Sudder Ameen’s 
Court for execution. The case does not fall 
within the provisions of Section 209, It 
is therefore unnecessary for us to determine 
whether, the assignment made any difference 
or not. If we were to determine that point, 
our decision would be a mere obiter dictum. 
If there had been no assignment of the decree 
in the Principal Sudder Ameerge Court, that 
decree might have been attached in execution 
of the decree of the Judge’s Court. If the 
assivument.was fraudulent, it would not affect 
the right to attach it. If the decree attempt- 
e@ to be set-off had been obtained in another 
Zillah, and could not be enforced within the 
jurisdiction-of that Court, it might have been 
sent for execution to the Court of the. Judge 
of Rajghahye ; and the decree of the. Principal 
Gudder Ameen. might, in like manner, have 
been attached in execution if it had not, been 
assigned or had been assigned for a fraudu- 
lent purpose. This decision renders it un- 
necessary for us to send’ back the. case to the 
Division Bench which referred it. 


' The appeal is therefore dismissed with 
costs. 


But the words of the first 


That shows that the. 


Rulings. 73 
The 24th August 1866. 
Present : 
The Hon’ble G. Loch and A. G. Macpherson, 
Judges. 


Cross-decree—Purchasoer of decree. 
Case No. 252 of 1866: 


Miscellaneous Appeal from an order passed 
by the Judge of Mymensingh, dated the 
6th January 1866, affirming an order 
passed by the Principal Sudder Ameen 
of that District, dated the 1st’ July 
1865. 


Nundo Coomar Bukshee-and another: (Decree- 
holders) Appellants; 
i versus SC 


Koonjo Kishore Ro (J udgment:debton) 


3 Respondent, 
e Baboo Luleet Chunder Sein. 
for Appellants. 


Baboo Greesh Chunder Ghose 
for Respondent.. 


The purchaser of a decree against which a cross- 
decree may be set-off, takes his decree subject to the 
set-off: S f 


Tars appeal is dismissed with costs. 


Two persons, Kodnjo Kishore and-Shib 
Ram, had. cross-decrees against’ each other, 
the one decree being liable to be set-off 
against the other under Section’ 209-of Act 
VIII of 1859. . The. appellaits having got 
a decree against Shib Ram, attached and sold 
his interest in the decree which he held 
against Koonjo Kishore. The latter claimed 
the right of set-off given him by- Section 
209 ; but the appellants- contend that, as 
the decree against Koonjo Kishore.has been 
sold, he has lost his right of set-off; and 
must pay in full all that is due under that 
decree,, 


It is perfectly clear that the purchase of 
a decree under: such circumstances. cannot 
stand, as regards the judzment-debtor, in a 
better position than: the ‘person whose rights 
he has purchased. The purchaser takes his 
decree subject to all the equities: and liabili- 
ties which attach to it; and-in-this case he 
bought a decree liable to the- provisions’ of 
Section 209 of Act VIII of 1859, 
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The 24th August 1866. 


“Present: 

The Hon’ble G. Loch and A. G. Macpherson, 
Judges. 
Kimitation—Execution. 

= Case No. 346 of 1866. 


Miscellaneous Appeal from an order passed 
by the Judge of Dacca, dated the 22nd 
November 1865, reversing an order 
passed by the Moonsiff of Bohor, dated 
‘the 5th September 1865. 


Treelochun Chatterjee (Decree-holder) 
Appellant, 


VETSUS 


Radha Moonee Dossee and others 
“ (Judgment-debtors) Respondents. 


=B Sreenath Banerjee for Appellant. 


. Baboo Nulo Kishen Mookerjee fox 

à S Respondents. 

An application for execution and an order to deposit 
tullubana, followed by the deposit of the tullubana 
and service of notice, are sufficient to keep The decree 
alive. 

Tee decree of which execution is sbught 
bears date in August 1861. The first ap- 
. plication for execution was made on the 
24th July 1864 (being just within three 
years from the date of the decree), On 
the 26th July 1864, an order to deposit 
tullubana was passed; on the 4th of 
August the tullubana was deposited ; and 
on the 5th August, notice appears from the 
Nazir’s resurn to have been served. 

These are sufficient proceedings, within 
the meaning of Section 20 of Act XIV 
of 1859, to keep the decree alive. We re- 
verse. the order of the Lower Court with 
costs ; and extcution must issue as prayed. 


_ ‘The 28th August 1866. 
Present: 


“The Hon’ble G. Loch and A. G. Mac- 
pherson, Judges, 


Appeal—Sale proceeds in execution 
á of decree. 


Cases Nos. 336 to 839 of 1866, 


Miscellaneous Appeals from an order 
passed by the Judge of Sarun, dated the 
26th February 1866, reversing an order 
passed by the Principal Sudder Ameen 
of that District, dated the 9th May 
1865, 
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Choonee Lal (Decree-holder) Appellant, 


BErEUS 


. Pultoo Bhukut and others 
(Judgment-debtors) Respondents. 


e 
Mr. R. T. Allan for Appellant. 


Mr. J. S. Rochfort and Baboo Taruck- 
nath Sein for Respondents. 
There is no appeal from an order as to the application 


and distribution of the proceeds of property sold in exe- 
cution under a decree of a rival decree-holder, 


Lach, J.—In this case, we find that. 


Choonee Lal brought an action againstethe 
debtor on 5th September 1864, and attached 
his property on the same date, and gota 
decree on 22ud November 1864. 


Hudwaree Lal obtained a decree in the 
Civil Court of Zillah Ghazeepore against 
the same debtor on 29th September 1864. 
The decree was sent to the Sarun Court for 
execution, and attachment of the debtor’s 
property was made under it on the 18th 
November 1864, two days before Choonee 
Lal obtained his decree. 


The attached property was sold in execu- 
tion of the decree held by Choonee Lal, 
who had alleged before the Principal Sud- 
der Ameen that the decree sent for execn- 
tion from Ghazeepore had been fraudulently 
obtained ; and under the provisions of Sec- 
tion 272 Act VIII of 1859, he was direct- 
ed to apply to the Ghazeepore Court for an 
order for the payment to him of the pro- 
ceeds of sale. We are not shewn that he 
complied with that order, but the Principal 
Sudder Ameen proceeded to distribute the 
sale proceeds, and directed them to be paid 
over in liquidation of the debt due to Choo- 
nee Lal. 


An appeal was preferred to the Judge, 
who, for reasons assigned by him, reversed 
the order of the Principal Sudder Ameen ; 
and a special appeal is made to this Court, 
on the ground that the Judge has acted 
without jurisdiction in admitting an appeal, 
as the order appealed from was passed in 


"execution of a decree and related $o the 


disposal of the sale proceeds ;- and that, as 
the appellant was not one of the parties to 
the suit, but a party holding a decree against 
the same judgment-debtor, he could not, 
under the ruling of the Full Bench since 
followed in repeated instances by the Divi- 
sional Benches of this Court, be allowed to 
appeal, 
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_ I think this casis covered by the Full 
¿ Bench decision of the lst June 1863, reported 
~at page 116, Special Number of the Weekly 
Reporter, which laid down .that there was 
no appeal from an order ag to the application 
and digtribution of the proceeds of property 
sold in execution under a decree of a rival 
‘decree-holder. Rightly ` or wrongly, -the 
Principal Sudder Ameen has passed an order 
giving the sale proceeds to Choonee Lal, 
and under the decision quoted, that order 
was final and not open to appeal. We 
therefore reverse the order of the J udge 
with costs, eg 
Macpherson, J.—I agree in thinking that 
in this case there was no appeal: to the 
Judge, and that his order should be set aside 
with costs, 





The 30th August, 1866, 


Present s” ` 
The Hon’ble G. Loch and A. G. Macpherson, 
~~ Judges. 


Joint Family Property — Purchaser 
of share in execution of decree. , 


Case No. 121 of 1866. 
Miscellaneous Appeal from an order passed 


by the Additional Judge of Hooghly, 
dated the 27th November 1865, affirming 


an order passed by the Sudder Ameen of 


that District, dated the 26th July 1865. 


Oodoy Chunder Mullick and others (Judg- 
ment-debtors) Appellants, 


VETSUS 
Pitambur Pyne (Decree-holder) Respondent. 


Buboos Onookool Chunder Mookerjee, Up- 
prokash Chunder Mookerjee, and Luckhee 
Churn .Bose for Appellants. 


Baboo Kishen Sueca Mookerjee for Re- 

_- spondent, 
oe a suit for possession by the auction-purchaser of 
a gudgment-debtor’s sale in a family residence, posses- 
sion was ordéred to be given to him so as not to annoy 
or insult the inmates of the house; and as the plaintilf 
could not use the family stair- -case without exposing 
the ladies of the family to annoyance and was obliged to 
build a separate stair-case, he was held entitled to com- 
pensatiog to the value of his share in the family stair- 
case. - 

It appears that one Dilba Pyne, 
having obtained a decree against Pitambur 
Mullick, sold the judgment-debtor’ s share 
in his’ family residence and purchased it 
himself.. The suction-purchaser was obliged 
to bring a suit for possession, and was suc- 
cessful on 25th November 1862, the decree 
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inmates of the house. 
ed. to seven brothers, and” possession of 
some of -the outer buildings was given. 


“females. 


i amount. 
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directing that he be put in possession ina 
manner so ag not to annoy’ or ‘insult the 
The Nose belong- 


There was, however, only one, staircase by 


which the top of the “house. could be reachedy 


and this was used by the’ females of the 
family ; and in respect to it, it was ordered on 
5th August 1864, that, if there wére no 
outer staircase, and the “present one was 
connected with the female apartments, the 
decree-holder. was at liberty to build a stair 
at ‘his own expense in any part of the build- 
ing which had been assigued to him, taking 


.care, however, to put up purdahs on the top 


of (e: house so as not to overlook the 
The Ameen who was deputed to 
carry out this order reported that the value mm 
of the family staircase was Rupees 1,186 Sun 


| and gn 26th July 1865,*the Principal. Sudder 
Ameen directed Oodoy Chunder Mullick. and 


others who objected to. (he Ameen’s pro- 
ceedings to pay into Court one-third of this 
sum in two days, otherwise the decree- 
holder was at liberty to sue them for the 
The parties, who are brothers of "` 
the judgment-debtor, appealed from this 
order to the J udge who rejected the appe. 1 
for reasons given in his judgment, and a 
special appeal has been preferred, in which 
it is urged that they cannot be made liable ` 
to the decree-holder for the value of the 
staircase; that its value has been greatly’ 
over-estimated by the Ameen; that, if the 
decree-holder is entitled to a-share in-it 
under his purchase ‘and decree, _they are 
willing to be put to the inconvenience of 
having a stranger making use of a staircase 
wliich is used by the females-of the family, 
but they are not bound to-pay "Oe value of 
a third share to him ; and fyrther, that, under 
the arrangement made on Sth August 1864, 

the decree-holder is not entitled to any share 
in the family staircase. 

On the other hand, it is urged that the 
decree-holder 1s entitled to all that he pur- 
chased ; that the order of 5th August 1864, 
which was passed for the convenience of the 
members of the family, and under which - he 
was obliged at his own expense to build a 
separate staircase in order to reach. the top 
of his part of the house, did not deprive 
him of his right to a share in the family 
staircase, or. its equivalent in money if the 
inmates of the house were ,unwilling to al- 
low bim Zo make use of it. 

‘We do net understand upon what prin- 
ciple the Principal Sudder Ameen has held 
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the appellants liable to pay a third of the 
value of the staircase to the decree-holder 
who is purchaser only of a seventh share in 
-the house. Under the decree, possession 
was to be given so as not to insult or’ annoy 
the inmates of the family ; but it is clear 
«that, if the decree-holder were allowed to 
make use of the staircase, much annoyance 
would result to the females of the house, as 
there is no other staircase by which they can 
get to the top of the house, and the chance 
of meeting strangers might prevent their 
making use of it at all. ‘The decree-holder, 
however, is entitled to his share of the stair- 
case or its equivalent, and o be has been 
obliged to build a separate staix‘and cannot, 


make use of the family stair because “oft 


h 
annoyance to which the ladies of the Pro , 


might be exposed, we think heis entitled 
==to -eempensation to the extent of the value} 
of his share in the staircase, which, as stated” 
to us, is g seventh. With this modification, 
weeafirm the order of the Lower Courts. 


„Costs will be in proportion. 7 





The 30th August 1866, 
Present: 


Loch and A. G. Macpherson 
Judges. 


The Hon’ble G. 


Joint decree—Limitation—Execution. 


Cases No. 292 and 354 of 1866. 


Miscellaneous Appeals from an order passed 
by the Judge of Patna, dated the Gih 
February 1866, reversing an order passed 
by the Principal Sudder Ameen of that 
District, dated the 9th September 1865. 


Maharanee Irmdurjeet Koonwar (one of the 
Decree-holders) Appellant, 


VETSUS 


Mazum Ali Khan and another (Judgment- 
debtors) Respondents. 


Moonshee Ameer Ali and Baboo Romanauth 
Bose for Appellant. 


Messrs. R. E. Twidale and C.° Gregory 
- and Baboo Kishen Succa Mookerjee for 
Respondents. 


In the case of a joint decree, any arrangement made 
by the decree-holders as to their relative shares in the 
amount of the decree would not alter its character, and 
boné fide proceedings taken by one of the number to 
execute the decree would keep alive the rights of all 
the decree-holders. S 

In the absence of any order in the decree awarding 
particular sums to each of the decree-holders, one decree- 
holder cannot be allowed to take out execution of such 
portion of the decree as he may consider due to himself, 
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Srx ¿persons brought a suit for possession 
and mesne profits, and obtained a joint decree, 
with césts. Possession was given, and exe-° 
cution to reeover mesne profits and coats has 
been taken out on different occasions. The 
petitioner in Case No. 292, Maharaneg Indur- 
jeet Koonwar, as representative of her late 
husband the Rajah Heet Narain Singh, ap- 
plied för execution to recover her share of 
costs, and,on 27th February 1862, was 
required by the Principal Sudder Ameen to 
give proof.of her being the heir of Heet 
Narain. Though she obtained a certificate 
under Act XXVII of 18600n 27th March 
1862, she did not: comply with the ordeys of 
the Court, and the case was struck off the file 


l 
` Ali 


|on 2nd August 1862. Her present applica- KM 
ition: was putin on 26th, January 1865, when 
“bherfiled the certificate. 

Theltpetitioners in Gase No. 354 are joint pe 


Indurjeet Koonwar. A 


decree-holilérss’with 
Huber. number to take out 


petition by’ die he 
execution for hisSqwn.share of the decree 
was filed on 14th May«l861, when a notice 







A 


by order "Of ‘the Gourt Saarel on the 
‘| other decree-holders andthe “debtors, and 


‘the ense was struck off on 27th Detember a 
186], as the applicant had failed to prove A 
what was the extent of his share. On 6th 
March 1862, he put in a fresh application, 
and on 24th idem, filed certain documents to 
prove the extent of his share. On the 
9th April 1863, the Principal Sudder Ameen 
struck off the case, as he did not think it 
advisable to allow one out of several joint 
decree-holders to execute the decree. On 
9th April 1864, the petitioner having joined 
other two of the decree-holders with him, 
again applied for execution, stating what 
were their respective shares; and on 29th 
November 1864, another of the decree- 
holders filed a petition for execution, ad- 
mitting, at the same time, the correctness of 
the statements ag fon the amount of shares 
made in the others’ petition. 

The Judge in appeal has reversed the 
order of the Principal Sudder Ameen hald- 
ing that the Ranee Indurjeet Koonwar is out 
of time, and that further execution on her 
part is barred by limitation. He has also 
disposed of the other application in appeal 
by a reference to his decision in the Ranee’s 
case. 


Tt is clear that, if the Ranee were the sole 
decree-holder, she would be out of time ; but 
it is urged that her right to execute the. 
decree has been kept alive by the acts of 
other joint decree-holders ; and on the part 
of the other parties, the appellants In Case 
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: No. 354, it is urged that the Judge hns éntire-. 
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i. ly overlooked their case, that jt cannot be dis- 
, posed of on the-same grounds as the.Ranee’s 
. petition; and it is contended that the. pro- 
-ceedings taken by the petitiones op the 


24th March 1862 were: quite sufficient to 
‘keep the decree alive: -It is contended, on the 
other hand, that, when joint decree-holders 
have among’ themselves made a partition of 
the amount decreed, they can no longer be 


looked upon as joint, but must be treated: 


as separate decree-holders, and that the 
acts done by any-one of them in further- 
ance of the joint decree cannot keepaalive 
the right to execute in the others Who have 
not taken stepsin time. Further, that the 
word “proceeding” used in Section. 20 
Act XIV of 1859 means some process as 
used in Act VIII of 1859, such as warrant, 
attachment of property, proclamation of 
sale, whereby. the debtor is -made aware 
that steps are being taken against him; that, 
consequently, the mere filing of evidence is 


not a * proceeding "7 within the meaning of. 


the Section. ; 

By a recent ruling of a Full Bench, it 
has been held that any thing done by a 
decree-holder bond fide, or by the Court at 
the instance of a decree-holder, in further- 
ance of the execution of a decree, isa 


. proceeding”? within the meaning of the 


Act; that, consequently, the service of a 
notica would be evidence of the bona fides 
of an application for execution. The pro- 
ceedings taken by the appellants in Case 
No. 354 in1862, appear, in the absence of any 
proof to the contrary, to have been in good 
faith and sufficient to keep the decree in 
force ; and we think the Judge was wrong iu 
dismissing this case with reference to his 
order passed in Ranee Indurjeet Koonwar’s 
petition, which order was not applicable to 
these petitioners. Bee ' 


As the decree was a joint decree, any 
arrangement made by the decree-holders as 
tg their relative shares in the amount of the 
decree would not, alter its character, and 
efforts made by one of the number to exe- 
cute the decree would keep alive the rights 
of all the decree-holders. But we think 
that, ein the absence of any order in the 
decree awarding particfllar sums to each of 


the decree-holders, it would be contrary to 


law to allow one of the decree-holders to 
take out execution of such: portion of the 
decree’ as. he considered due to himself. 
Section 207 of Act X of 1859 allows execu- 
tion to be taken out by one or more of several 
decree-holders, if the Court see sufficient, 
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cause for allowing: them to do go: but it 
must be execution of the- whole. decree,-—the 
Court,.at the time of granting permission, 
making such order-as is necessary foi the 
‘protection of the rights of the other decree- 
holders. The application hitherto made by 
the decree-holders to take out execution 
for their own shares is irregular ; but as it 
appears to have been the practice-of the 
Court to allow this to be done, we think 
they may be permitted in this case to have 
the benefit of those proceedings which were 
taken by them bond fide. We reverse the 
orders of the Judge in both these cases, and 
direct that the cases be remitted to the first 
Court to issue execution with reference and 
in conformity to the above remarks. 





a. 


The äist August 1866. 

Present: "e 

The Hon’ble Sir Barnes Peacock, Kt., Chief 

Justice, -and the Hon’ble G. Loch, L. S. 

Jackson, G. ‘Campbell, and A. G. Mac- . 
pherson, Judges. 

Section 35 Act XIII of 1861— 


Jurisdiction—Powers of High Court 
(as a Court of Revision), ` 


Petition under Section 85 Act XXIII of 
1861. 


Subjaun Ostagar, Petitioner, 
versus 


‘a -f D 


Promothonath Ghose and others, Opposite 
party. a 
Baboo Obhoy Churn Bose for Petitioner. 
5 No one for Opposite party. i 


This case was referred to a Full Bench hy 
Loch and Macpherson, J. J., under the 
- following order :— e ` 


Held by the majority of the Court (Jackson, J, dis- 
senting) that, under Section SE Act XXIII of 1861, the 
High Court has power to interfere, either in a case in 
which a Subordinate Court exercises an appellate juris- 
diction which it has no power to exercise, or in a case 
in which the Subordinate Court, in the exercise of a 
jurisdiction which it has, exceeds its jurisdiction; that 
where a Court exceeds its jurisdiction, the High Court 
may set aside that part of the order which is in excess of 
jurisdiction; that where the decision of the Subordinate 
Court is made on appeal in acase in which it*has no 
appellate jurisdiction, the proper: order is to set aside 
the decision altogether; and that whee an appeal is 
heard by a Subordinate Court which has no jurisdiction 
to hear it when it ought to be heard by another Subor- 
dinate Court which has jurisdiction to hear it, the High 
Court may set aside the decision of the Court which had 
no jurisdiction, and may, if they think it right, refer the 
ease to the Court which had jfrisdiction, even if it be 
too late to prefer a fresh appeal to that Court, = « 


Referring order.—In this case, three de- 
cree-holders took out -execution of their re- 


EN 


78 


Miscellaneous. 


THE WEEKLY REPORTER. 


H D 


Rulings. ` 





spective decreés and attached the property 
of the debtor on various dates. - The sale 
was:-made, but before the sale proceeds 
were distributed, it was found that the de- 
cree’ held by the decree-holder, who had 
made the first attachment in order of.time, 
was collusive, and he was declared inca- 
pable of partaking in the proceeds of sale ; 
and the Moonsiff then distributed the pro- 
ceeds rateably between the other two. An 
appeal was preferred to the Judge, who held 
that of the two other decree-holders, the 
one who attached first was entitled to re- 
cover the whole of his debt from the sale 
proceeds, the balance, if any, being paid to 
the other. From this order an appeal has 
been preferred to this Court; but we think 
that no appeal lies, for this is a dispute be- 
tween rival decree-holders regarding the.dis- 
"tributn of sale proceeds, and it Has been 
ruled be a Full Bench that no appeal will 
-lie in suchea case. But the petitioner urges 
that,-if there is no appeal to this Court, there 
was equally no appeal tothe Judge; that he 
has acted without jurisdiction in accepting 
and passing orders in the appeal; that Sec- 
tion 85 Act XXIII of 1861 gives this Court 
power to send for the record in such cases, 
and, if the Judge has acted without juris- 
diction, to pass such order as may seem 
right, ` l l 

We think it advisable, considering how 


frequently Section 35 Act XXIII of 1861, 


is appealed to by petitioners as giving this 
Court “powers of interference with orders 
‘passed below, to lay this case before a Full 
Bench, for an authoritative ruling as to the 
menning of the above Section, Two iater- 
pretations have been put on the words in 

the earlier part of the Section, which we 
quote :—-“ The Sudder Court may call for 
the record of any,case decided on appeal by 
any Subordinate Court, in which no further 
appeal shall lie to the Sudder Court, if such 
subordinate Court shall appear, in hearing 
the appeal, to have exerciséd a jurisdiction 
` not vested init by law.” According to one 
interpretation, the meaning of these words 
is, that if the Judge admits an appeal’ from 
‘the order of a Lower Court where no appeal 
is allowed by law, and passes an order 
_ thereon, the High Court has, under the pro- 
visions of this Section, authority to call for 
the record and pass any order that may ap- 
pear to be right, whether such order be for 
the setting aside op confirming the order of 
the Judge, or for correcting any error made 
by- the first Court. According to the other 
‘interpretation, the meaning is that the High 
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Court can interfere only in cases in which 


an appeal is allowed to the Judge, but in. 
which no special appeal is permitted by-law, ° 
such as suits referred to in: Section 27 `Act~ 


XXTIT 941861. If, in disposing of such ap- 
peals, the Judge has exercised a jurisdiction 


not vested in him by law, this Court may ` 


interfere to correct his error. ` 
- Ifthe latter be the correct interpretation 
of the law, then this Court cannot interfere 
in the present case, though it is obvious 
that the Judge, in admitting the appeal and 
reversing the order of the first Court, has 
acted without jurisdiction, inasmuch as the 
law dogs not allow of an appeal in sych 


cases ; anda decision of a Full Bench, follow- 


ed in repeated instances by the Divisional 
Benches of this Court, has ruled that there 
is no appeal by one of several decree-holders 
from an order passed in execution regarding 


the distribution of sale proceeds. ` Here it ; 


is obvious that the Judge has acted illegally, 
and this Court is powerless to put him to 
rights. The present case is only one of many 
which have come before the Court, and some- 
times the Court, considering the former’ of 
the two interpretations to be correct, has 
interpreted and corrected the error of the 
Lower Court. e 
Another question arises as to the scope o 
the latter words of Section 35 Act XXII of 
1861, which are as follows :—‘‘ The Sudder 
Court may set aside the decision passed on 
appeal in such case by the Subordinate Court, 
or may pass such other order in the case- 
as to such Sudder Court may seem.right.” 
Do the words which are italicised in the 
passage of the law quoted, enable this Court, 


whenever it has jurisdiction to act nt all, to 


interfere with the order passed by the first 
Court, -should it be erroneous, as well as 
with the order passed in appeal ; or are the 
words ‘* pass guch other order in thé case” re- 
stricted to correcting the error made by the 
Judge on appeal ? 


Judgments of the Full Bench. d 


Peacock, C. J. (Loch and Macpherson, 
J. J., concurring).—The facts of this case, 
as set forth in the Minute of the referring 
Judges, are as follows :— A 

“In this case, sthree decree-holders took 
“ out execution of their respective decrees 
“ and attached the property of the debtor on 
“ various dates. The sale was ‘made, but 
“ before the sale proceeds were distributed, 
it was found that the decree held by the 
“ decree-holder- who had made the first at, 
“ tachment in order of time, was collusive, 
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‘ond he was declared incapable of partak- 
Zi ing in the proceeds of sale ; and the Moon- 
“ siff then distributed the proceeds rateably 
“ between the other two. An appeal was 
“ preferred to the’ Judge who héld that of 
“ the Wvo other decree-holders, the one who 
“sttached first was entitled to receive the 
“ whole of the debt from thé sale proceeds, 
“the balance, if any, being paid to the 
TT other." 

It appears to the Court ‘that the decision 
of the Moonsiff was final, and that no appeal 
legally lay to the Judge. ° 

The -first question referred 2 -ug is Whe- 
ther, under Section 35. Act XXIII of 1861, 
this Court has the power Lo. interfere. with 
the order-of the Judge. On referring the 
case for the decision of a Full Bench, 
the Court, speaking of the words of Section 


35, say: “ According to one interpretation, 


"rr the meaning of these words is that, if the 
“ Judge admits au appeal from the order of 
‘the Lower Court where no appeal is 
“ allowed by law, and passes an order there- 
“ on, the High Court has, under the provi- 
D sions of this Section, authority to call for the 
“ record and pass any order that may appear 
“ to be right, whether such order be for 
“ setting aside or confirming the order of the 
“« Judge, or for correcting any error made by 
“ the first Court. According to the other in- 
“ terpretation, the meaning is that the High 
“ Court can interfere only in cases in which an 
“ apreal is allowed to the Judge, but in 
D which no special appeal is permitted by 
‘t law, such as suits referred to in Section 27 
“Act XXIL of 1861. If, in disposing of such 
“ appeals, the Judge have exercised a juris- 
“ diction not vested in him by law, this Court 
“ may interfere to correct his error,” ’ 

It appears to me that, under the Section 
referred to{which is not very clearly wor ded), 
this Court has power to interfere; either in 
a case in which the. Judge exercises an 
appellate jurisdiction which he has no power 
to exercise, or in & case in which, in the 
exercise of a jurisdiction which he has, he 
exceeds his jurisdiction. The words of the 
first portion of Section 35 are, "7 The Gudder 
“ Court may call for the record of any case 
“ decided on appeal by any Subordinate 
** Court in which no further appeal shall-lie 
“to the Sudder Court, if such Subordinate 
“ Court shall appear, in hearing the-appeal, 
“ to have exercised a jurisdiction not vested 
“ in it by law.” | 


` The first word that causes ambiguity is 
the word “ further.” “It is considered by some 
that, by the words “in which no -further 


appeal shall lie to. Ce Sudder Court,” the 
Legislature ‘intended | cases in which an 
appeal would lie to the Subordinate Court 
without a further appeal to the Sudder Court. 
It is contended, in support of this view, that 
the word “ further” is not applicable to a 
case in. whichno appéal lies either to the 
Subordinate Court which exercises it, or to 
the Sudder Court ; but the first part of the 
Section must be read in conjunction with the 
subsequent words, ‘‘ ifsuch Subordinate Court 
“shall appear, An hearing the appeal, to have 
** exercised a jurisdiction not vested in it by 
“ law.’ The words are not * if, in deciding 
“ the appeal, the Court shall appear to have 
“ exceeded its jurisdiction,” but “if, in bear- 
* ing the appeal, it shall appear to have exer- 
TT cised a jurisdiction not vested in it by law.” 


If a Judge should hear an appeal A Caen 


in which he has no appellate jurisdiction, .he 
woukd appéar to have exercised a NEE not 
vested in him by law; and yet, if no appeal 
lay to the Sudder Court, no further appeal than 
that which the Subordinate Court in fact 
heard would lie to the Sudder Court. 


_ Tire thing to be looked to for the purpose 
of seeing whether the case falls within the 
Section, is rather the hearing than the deci- 
sion. If the hearing was an exercise of a 
jurisdiction not vested by law, the decision 
consequent upon such herring may be set 
aside, without reference to the decision it- 
self, The Section provides for setting aside 
the whole decision, not merely of any part 
of it which may be found to be in excess of 
jurisdiction. Looking at the whole Section, 
and reading the words “in which no further 
appeal shall lie to the Sudder Court” toge- 
ther with the words “if such subordinate 
“í Court shall appear, iz hearing the appeal, 
“to have exercised a jurisdiction not vested in 
“it by law,” and the subsedfuent words of the 
Section, L think the true construction is that 
the Sudder Court may call for the record in 
a case in which a Subordinate Court exer- 
cises an appellate jurisdiction where it has 
none, or in a case in which it exceeds its 
jurisdigtjon where it has. J think that the 
words ‘in which no further appeal shall lie 
to the Gudder Court" means any case in «which 
there is no appeal to the Sudder Court, or, 
in other words, no appeal in which the de- 
cision in the appeal heard de facto can be 
set aside. Where there is an appeal to the 
Sudder ‘Court, any part of a decision which 
is beyond jurisdiction eän be set right on 
appeal. But if there be no appeal, then *the 
Sudder Court is authorized to call for the 
record and set aside whatever the Subordi- 
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nate Court has done in excess of its juris- 
diction. i 

There are very few cases beyond those 
in Section 27 in which an appeal is given 
to a Subordinate Court without a special ap- 
peal to the Sudder. But there may be many 
cases in which appellate jurisdiction may, 
through error, be exercised without juris- 
diction in which there is no further appeal 
to the Sudder, because there is no appeal 
given by law either to the Subordinate Court 
or to the Sudder Court. 
T think, clearly intended to be included. 

As to the second question, the learned 
Judges who bave referred this case say, “ An- 
“ other question arises as to the scope of the 
‘“Intter words of Section 385 Act XXII 
o 186], which are as follows :— _ 

m “ ‘Tho Sudder Court may set aside the de- 
“cision passed in appeal in such case by 
«tthe Subordin&te Court, or may pass such 
“other order in the case as to such Sudder 
o: Court may seem right? Do the words 
‘which are italicised in the passage of the 
“Jaw that is quoted enable this Court, when- 
‘Sever it has jurisdiction to act at all, fo in- 
“ terfere with the order passed by the first 
“Court, should it be erroneous, as well as 
“with the order passed in appeal ; or are the 
‘« words ‘pass such other order in the case’ 
“postricted to correcting the error made by 
“the Judge on appeal ?”’ 

ie Gis Miscellaneous Appeals Nos. 129 
and 130 of 1866, which were referred to a 
Full Bench and were decided at this sitting, 
the Court considered that it would not be 
right to pass an order interfering with a de- 
cision which the Legislature intended to be 
final. In this case, the order of the Moonsiff 
was intended by the Legislature to be final ; 
and therefore, so far - from thinking that it 
would be right, Š think it would be wrong 
for this Court, simply because the Judge 
did erroneously exercise a jurisdiction 
which did not belong to him, to enter into 
the question whether a decision intended by 
the Legislature to be final was right or 
wrong. ‘The words of the Act here are 
again important ` «The Sudder Court may 
«set aside the decision passed on appeal in 
«such case by the Subordinate Court, or 
“may pass such other order in the case as to 
«guch Sudder Court may seem right. 

It is not that the Sudder Court may set 
aside'the decision of. the Subordinate Court, 
and pass such other order in the case as it 
may? think right, but that the Sidder Court 
may set aside the decision, or pass such other 
order as to it may seem right. 


Such cases were, 


It appears to me thet, where a Court ex- 


ceeds its jurisdiction, this Court may set ' 


aside that part of the order which is in ex- 


cess of, jurisdiction ; and that where the - 


decision of the Subordinate Court is made on 
appeal in a case in which it has no appellate 
jurisdiction, the proper order is to set aside 
the decision altogether. If anappeal be heard 
by a Subordinate Court which has no juris- 
diction to hear it, when it ought to be heard 
by another Subordinate Court which has ju- 
risdiction to hear it, the Court may set aside 
the decision of the Court which had no ju- 
risdiftiog, and may, if they think it right, 
refer the case to the Court which had juris- 
diction, even if it be too late to prefer a fresh 
appeal to that Court. 

Jackson, J.—I regret to be obliged to differ 
from the judgment of the majority of the 
Court in this matter, It appears to me that 
the wording of Section 85 Act XXIII of 1861 
does not permit the Court to interfere in cases 


‘where the Lower Appellate Court has heard 


an appeal which it had no jurisdiction to 
entertain. I admit that this construction is 
of very much less convenience that which 
has been adopted by the Chief Justice and 
my learned brothers. 
feel bound by the express words of the Sec- 
tion itself. If we look at Section 85 and 
the Sections which it follows, and look to 
the nature of Act XXIII and refer to the 
Acts which it supersedes, I think the mean- 
ing is clear enough. 


Act XXIII of 1861 was an Act for amend- 
ing Act VIII of 1859 (for simplifying the- 


procedure of the Courts of Civil Judica- 


ture not established by Royal Charter) and: 


for consolidating the Acts previously passed 
for the amendment of the said Act. It ap- 
pears to have gone over the whole ground 
which had previously been traversed by the 
amending Acts, to have thrown the whole 
of those Acts into one, and to introduce new 
matter which had been found necessary for 
the further amendment of the Law of Proce- 
dure. . 
One of the Acts which was repealed 
by Act XXIII was Act XLIII of 1860. 


This enactment following Act XLII (which’ 


was the Small Cause Courts Act fer the 
Mofussil) gave a c@rtain finality to the deci- 
sions passed in regular appeal in cases of 


the Small Cause Court class tried, not in the’ 


Courts of Small Causes proper, but in the 


ordinary Civil Courts ; and it provided the’ 


mode of stating a case and obtaining the 
opinion of the Sudder Court upon such 
cise. 


At the same time, L- 


kg 


ow 
KI 
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Sections 27 to 34 of Act XXIII of 1861 


. exactly, replace Sections 1 to 8 of Act 


XLII of 1860. Then immediately follow- 
ing those Sections 27 to 34, comes Section 
35. I think, from the location of Settion 35 
immedjately after those Sections of the Act 


and before Section 86, which-relates to a‘ 


subject wholly different, it is quite clear that 
that Section was connected with the subject 
treated of in Sections 27 to 34. . These, like 


Act XLIII, first provided that no appeal- 


shall lie in cases of the nature described. 
They next provided the means of reference to 
the Sudder Court where a case shoukl be 
stated, and then, as if to provide against a 
failure of justice in cases where special 
appeal was taken away, and in which the 
Lower Appellate Court did not think fit to 
submit a case to the High Court for opinion, 
it was provided that “the Sudder Court 
“ may call for the record of any case decided 
“on appeal by auy Subordinate Court in 


"o which no further appeal shall lie to the 


" Sudder Court, if such Subordinate Court 
“ shall appear in hearing the appeal to have 
“ exercised a jurisdiction not vested in it 
“by law.” That seems to me to provide 
for cases in which special appeal is barred, 
and in which a case might not have been 
‘stated by the Lower Appellate Court, 

I cannot get over the words “in which 
no further appeal shall ‘lie in the Sudder 
Court.” Those words indicate clearly to 
me the case of one appeal being allowed, 
and a second or special or farther appeal 
not being allowed. Nothing has been 
suggested, as far as I have heard, to account 
for the use of these words otherwise: than 
as I have suggested. 

Then the expression “in hearing the 
appeal” appears to me also to admit a con- 
struction quite consistent with the view 
I have takon. 

It seems to me that, if by these words a 
going beyond tke proper jurisdiction of the 


- Court in entertaining the appeal had been 


alluded to, the words “in hearing the 
appeal” would not have been used, but “in 
admitting the appeal.” It appears to me 
that the -word “hearing” is meant in the 
sense of “determining,” and that the Seétion 
means’ that, when a Sybordinate Court 
hearing an appeal lawfully before it, in de- 
termining that appeal, grants some relief or 
makes -some direction beyond its lawful 
competence td make, then the High Court 
may send for-the proceedings, So, ` 


That appears to me to be the meaning of 
the Section ; and then as to the concluding 
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part of the Section, “and the Sudder Court . 
“may set aside the- decision passed on 
“appeal in such case by the Subordinate 
“ Court, or may pass such other order in the 
“case as to such Sudder Court may seem 
“right,” that seems to.me to mean that 
this Court may -either wholly reverse the 
judgment or pass such modified or other 
order as it may think fit, and as the Lower 
Appellate Court might have passed. 

If this Section does include the case of 
appeals improperly heard by the Lower 
Appellate Court, surely all that the High 
Court could properly do would be to affirm 
or leave undisturbed the decision of the 
Court of first instance which by law was 
final. It would then be out of place to use 
such words, “ pass such other order in the 
“case ng. to such Sudder Court may seem 
66 right, LN 

- E am therefore compelled to disagree with 
the’ majority of the Court in thise construc- 
tion of Section 35. But if it be held that 
cases of this kind are included in the Section, 
then I agree that all this Court can do under 
the Section is -either in one.case to pass the 
judgment which the Lower Appellate Court 
ought to have passed, or iu the other case 
simply to restore the decision e the GES 
of first instance. 

Campbell, J—I am of the same opinion 
with the Chief Justice. The contention 
whicli has been urged on the part of one of 
the parties in this suit, and which ‘i ‘18. Sup 
ported by my brother Jackson, is- entirely 
new to me. IT always supposed that Section 
35 Act XXIII of 1861 was a general pro- 
vision introduced into the Code of Civil Pro- 
cedure in order to rectify the injustice 
which might be done by the Lower Appel- 
late Courts by. exercising a jurisdiction not 
vested in them by law in cases in which no 
special appeal lay. 


It-appears that, when various amendments 
were made in Act VIII of 1859, among others 
in 1860, a special Act was passed with a 
view to ‘provide for a certain class of cases,— 
money cases under 500 Rupees,—which were 
made final, and in which a special appeal 
was barred. ‘That.was the sole- object for 
which Act XLIII of 1860 was passed, and 
that Act which was passed with that object 
contains: no provision whatever of the 
character of Section -35 Act XXIII of 1861. 
I am therefore unable to see why that Sec- 
tion 35 has any special connection with the 
Sections which now stand as 27 to 34 Act 
XXIII of 1861, and the origin of which has, 
been traced by Mr. Justice J ackson. `. Section 

e i d l 


D 
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35 has an origin quite independent, from 
Sections 27 to 34. Section 35 was an en- 
tirely:,new provision, introduced, I think, 
. ifto Act XXIII for the purpose of providing 
for‘ all cases in which jurisdiction had been 
improperly assumed where no special appeal 
le 





T see no special connection between Section 


27. and Section 35 such as to induce us to] 


put a construction upon Section 35 differ- 
‘ent from that which we- should put on it 
if read by itself. Read by itself, it would 
properly bear, it seems to me, the more 
it, . i 
The whole argument the other way seems 
to be based on the word “further.”. Now, 
that word ‘further,’ as it is placed,- is, 
I ‘think, not very material. It may be that 
ment? is uSed in a somewhat inexact sense,’ and 
also-it may be said that a de facto appeal 


having been preferred and heard, no further: 


apptal lies, and Section 35 will be brought 
into play. The rest of the Section is plain 
enough. As respects the words “in hearing 
the appeal,” it seems to me that these words 
° would cover both cases in which theré was 
no jurisdiction and those in which jurisdiction 

was exceeded. 
If the words “in deciding ” bhad been 
used, it would have limited the operation of 
the Section to the case in which an existing 
jurisdiction was exceeded. If the words 
€ in admitting”. were used, the Section would 
be limited tò cases in which there was no 
- jurisdiction whatever. But the words “in 
hearing” seem to me te apply to both classes 

` of cases. i 

On the other point, I am of the.same 
opinion with the Chief’ Justice. I think 
that the lattér part of Section 35 can only 
be properly applied to questions affecting 
the jurisdiction, whether the order of the 
Court ‘below be upheld, modified, or -other- 

wise dealt with. 


The 31st August 1866, 


T Present: 
The Hon'ble G, Loch and A, Q. Matpherson 
e Judges. 


Section 254 Act VIII of 1859—Pay- 
. ment of purchase-money at sale in 
execution—AppealL Ke 


Case No. 410 of 1866. 

Miscellaneous Appeal from an order passed 
_by the Judge of Beerbhoom, dated the 
` 4th March 1866, reversing an order 
. passed by the Principal Sudder Ameen 


Dy . D 
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of that District, dated the 31st August 
1865, ` 


Brinda Debee Dossee (Deeree-holder) a 
Se Appellant, 


VETSUS 


Gopee Sconduree Dossia (Judgment-debtor) 
Respondent. 


Baboo Sreenath Doss for Appellant. 
Baboo Luckhee Churn Bose for Respondent: 


Directions as to the payment of the purchase-money 
at sales in execution of decree, arising under Section 
254 Act VIII of 1859, are to be dealt with as -provided 
by thet Section, and do not fall under Sections 256. 
SCH 257. a j i ae 

No appeal lies to the Judge f om an order passed be: 
a Subordinate Court under Section 204. guia 

A default under Section 254 is not an “ irregularity 
in conducting the sale” under Section 256, 

In this case, certain immoveable proper- 
ty was put up for sale in execution of a 
decree and knocked down to the petitioner.’ 
He brought the balance of the purchase- 
money to the Principal Sudder Ameen’s 
Court on the fifteenth day after the sale as 
required by law, and was directed to deposit 
if in the Collector’s treasury. On going to- 
the Collector’s Office, he found the treasury, 
closed, and was unable to pay in the money | 
on that date, but did so either on the next 
or the day following, and obtained a receipt 
from the Collector which he produced in 


‘Court on the seventeenth day after the sale. 
‘Objections were taken to the sale proceed- 


ings which were overruled by the Principal - 
Sudder Ameen ; and in regard to the alleged 
non-payment of the purchase-money ` in 
proper time, the Principal Sudder Ameen 
held that, as the money had been produced 


‘in Court on the fifteeth day after sale, and the 


purchaser had been directed by the Court to 
pay the money into the Collector’s Office 
and had complied with that order as far as 
he was able, the objection taken was 
untenable. An appeal was preferred to the 
Judge on this point only, and the Judge held 
that, as the law, Section 254 Act VIII of 
1859, requires the purchase-money to pe 
made good by the purchaser before sunset of 
the fifteenth day from the date of sale, and in 
default of payment within such period, the 
deposit shall be forfeited to Government and 
the property re-sold,—and as the pur- 
chaser did not in tis instance pay the money | 
till the seventeenth day,—the sale was void 
and must be set aside. - 

In appeal, it is urged that no appeal lay 
tothe Judge from an order passed under 
Section 254, as the act complained of is.not 
an irregularity, in conducting the sale; and 


` 
Ei 
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further, that, if it be an irregularity within 
Ehe meaning of the words usgd in Section 
” 256, the Judge was wrong in reversing the 
sale, as the petitioner had not attempted | to 
show that he had suffered any substantial 
injury Py reason of such irregularity. 

The irregularities referred to in Section 
256 relate more par ticularly to the mode of 
attachment, to the issue of the proclamation 
of sale, and to the manner in which the sale 
itself is conducted. The words “ conduct- 
ing the sale’ embrace all acts which the 
Court is required to perform down to the close 
of the sale which terminates when the lot is 
knoeked down to the highest bidder. Ob- 
jections to the sale on account of irregularity 
in publishing or conducting the sale must be 
made,. as directed by Section 256, within 
thirty days from the date of sale. These 
words indicate that the irregularity com- 
plained of must be something done or omitted 
before the day of sale, and not anything 
which takes place after the sale. We think 
that the order of the Principal Sudder Ameen 
in directing that the purchase-money should 
be accepted after the fifteenth day from the 
date of sale, is not an irregularity contem- 
plated by Section 356, aud-of itself, can form 
no ground of appeal to the Judge; and we 
think the Judge. ia admitting and trying. 
such an appeal, has acted without jurisdiction, 
and therefore we exercise the power vested 
in this Court by Section 35 Act XXIII of 
1861, and reverse the order of the Judge 
with ‘costs. We, at the same time, take this 
opportunity of pointing out to the Judge 
that, even if the receipt of the purchase- 
money were an irregularity in conducting 
the sale, the sale should not have been set 
aside, except on proof that the applicant had 
suffered substantial injury by reason of such 
ZS ularity. 


Sd Le 


The älet August 1866. 
Present: — 


The Hon’ble Sir Barnes Peacock, Kt., Chief 
Justice, and the Hon’ble G. Loch, L. 8. 
Jackson, G. Campbell, and A. G. Mac- 
pherson, Judges. 


Appĉal—Arbitration—Section 327 
of Act VIII of 1859. 


Case No. 353 of 1866. 


Miscellaneous Appeal from an order passed 
by Mr. E. G. Birch, Judge of Shahabad, 
dated the 18th February 1866, affirming 
an order passed by the Sudder Améen of 
that District, dated the 5th February 1866, 
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~ Baboo Chintamun Singh, kee 
 "oergus 
,. Roopa Kooer, Respondent, 


Baboo Anund Chunder Ghosal for Ap- 
pellant. 


Baboo Chunder Madhub Ghose for Re= 
‘spondent. 


An order rejecting an application to file an award 
under Section 327 Act VII of 1859, is not a decree and 
is therefore not appealable. 

This case was referred toa Full Bench by 
Loch and Macpherson, J. J., under the 


‘following order :— 


Referring order.—In this case we have 
to decide whether there is any appeal from 
an order rejecting an application to file an 
award under Section 327 of Act VIII of 
1859, .the Lower Appellate Court @aving 
held that there is not. 3 

Ineappeal it is argued before us, that, -by 
Section 23 of Act XXIII of "1861, an 
appeal, . except when otherwise expressly 
provided, lies from all decrees of Courts of 
original jurisdiction, and that the order re- 
jecting the application to file the award . 
under Section 327 isa “decree,” inasmuch 
as ‘it is made on petition “numbered and 
registered as a suit between the applicant as 
plaintiff and the other parties as defendants.” 


The only matter before the Court of ori- 
ginal jurisdiction was the one point, whether 
the award should or should not be filed : 
there was no question as to what should be 
done, or what decree should be passed if it - 
were received and filed. It appears to us 
that an order of the Court rejecting the 
application to file the award, although it is 
an order made in a proceeding numbered 
and registered as a suit, is ngt a “decree” 
properly so called. It is rather an ‘order 
passed in the course of a suit, and relating 
thereto prior to decree,” and, as such, it falls 
within the terms of Section 363 of Act VIII 
of 1859, and there is no appeal. -` 


Supposing in this case the award had been 
filed, the Court would have had in a subse- 
quent proceeding to pass judgment as pro- 
vided in Section 325, and upon that judg- 
ment decree would follow to be carried out 
in the manner prescribed in the same Section. 
This confirms our opinion that the word 
“ deeree,? as used in Section 23 of Act 
XXIII of 1861, means something different 
from, and” subsequent (in, the course of pro- 
ceeding) o. an order rejecting a mere appli- 
cation to the = oun to receive and file’ an 
award, 
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As the view which we take appears to 
conflict with that taken by the Court in the 
case of Hulodhur Singhee versus Gunesh 
Santhal (6 Weekly Reporter, 60) and other 
cases, we refer the question to a Full Bench 
for decision. 


zc Judgment of the Full Bench.—I\t appears 
to the Court that an order rejecting an appli- 
cation to file an award under Section 827 
Act VIII of 1859 is not a decree ; therefore 
‘it is not appealable as a decree. It is simply 
an order rejecting an application to file an 
award. Then is it one of ths orders in 
respect of which an appeal is provided by 
the Act? We can find no right given to 
appeal against an order refusing to file an 
award. We do finda right of appeal given 
in certain other cases and against certain 
orders, such as an order rejecting a plaint, 
"but no appeal given with regard to orders 
rejecting an award. ° 


Conseqifently, it appears to us that this 
order is not appealable. The appeal, there- 
fore, will be dismissed with costs. -° 


The 31st August 1866. 
Present: 


The Hon’ble G. Loch and A. G. Macpher- 
son, Judges. 


Sale in execution—Notice., 
Case No. 672 of 1865. 


Miscellaneous Appeal from an order 
passed by the Judge of Nuddea, dated 
the 8rd August 1865. 


Shoshee Moekhee Burmonya, Appellant, 
© VETSUS 
Dwarkanath Biswas, Respondent. 


Baboo Kishen Sucea Mookerjee for 
Appellant. 


Baboos Romanath Bose and Umbtha Churn 
Banerjee for Respondent. 


" Where a sale in execution of decree is postponed, 
a fresh proclamation and fresh notice ought to be issued. 


Tue second of the objections which have 
been urged before us is, in our opinion, valid, 
and we therefore reverse the Judge’s order. 
The sale having been postponed, a fresh 
proclamation and fresh notice ought to have 
been issued. It is true that the postpone- 
ment took place with the appellant’s consent, 
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and on the understanding thet no further 
notice of the auction should be given. 


The sale did not in fact take place till after 
the lapse of several weeks beyond the 
month; and there was no understanding 
or assent on the appellant's part that uo 
fresh notice should be given, however long 
the sale might be postponed. Want of notice 
is a very material irregularity, for it almost 
necessarily injures the sale. In the present 
instance, the price realized leads to the 
impression that substantial injury has been 
caused. 

We therefore set aside the sale with cgsts. 


The Ist September 1866. 
Present: 


The Hon’ble Sir Barnes Peacock, Kt., Chief 
Justice, and the Hon’ble G. Loch, L, S. 
Jackson, G. Campbell, and A. G. Mac- 
pherson, Judges. 

Appeal to Privy Council—Jurisdic- 
tion — Execution of decree — Secu- 
rity: 

Petition again st an order passed by Mr. L. 
A. Hutchinson, Principal Sudder Ameen 
of Furreedpore. 


J. P. Wise (Judgment-debtor) Petitioner, 
Versus 
Rajkishen Roy and others (Decree-holders) 
Opposite party. 
Messrs. R. V. Doyne and R. T. Allan for 
Petitioner. 


Messrs. W. A. Montriou and J. S. Roch fort 
for Opposite party. 

In a suitin which an appeal to the Privy Council 
from a decree of *the High Court has been admitted and 
is still pending, the Court of original jurisdiciion which 
made the decreé first appealed from has power to issue 
execution. But such Court, if it has notice of the 
appeal to the Privy Council, should stay its hand until 
the parties have had an opportunity of applying to the 
High Court under Section 4 Regulation XVI of 1797, 

This case was referred toa full Bench 
by Loch and Macpherson, J. d., under tke 
following orders :— 


Macpherson, J.—In this case, a rule was 
granted by Mr. Justice Kemp and Mr. 
Justice Campbell, calling upon the plaint- 
iffs to show cause why an order of the 
Principal Gudder Ameen that execution 
should issue against the defendant Wise 
should not be set aside. The original de- 
cree of the Court of the Principal Sudder 
Ameen in this suit came up in an appeal 


But. 
then the postponement was for a month only. "` 


Ki 


‘execution even after an appea 


” 
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some time ago before the: High Court, whiclr 


decided against Mr. Wise and, other defend- 
ants. Mr. Wise thereupon appealed to 
the Privy Council, and his appeal has been 
formally admitted and is now, pending. 
After jis admission, the plaintiff appealed 
for execution to the Court of the Sudder 
Ameen by which the decree first appealed 
from was made, and that Court granted 
the application, notwithstanding that it was 
opposed on this amongst other grounds, 
that no Court -could issue execution after 
the appeal to the Privy Council had once 
been admitted, - 3 

The application having been ‘granted, 
the rule now before us was issued, calling 
on the decree.-holders to show cause why 
the order for execution should not be set 
aside, 

In support of therule, it is contended 
that, by Section 4 of Regulation XVI of 
1797, and the unvaried practice of the late 
Sudder Court, and, since its abolition, the 
High Court, this Court alone can issue exe- 
cution ifan appeal to the Privy Council 
has béen admitted; and it is urged that the 
provisions of Act VIII of 1859 are wholly 
inapplicable, as they relate exclusively to 
proceedings up to the final decision by the 
highest Court of Appeal in this country, 
and do not relate to appeals to the Privy 


Council, or any matter connected there- 
with. 
In opposition to the rule, Mr. Montriou 


argues that Regulation XVI of 1797 does 
not deprive the Lower Courts of their juris- 
diction, and that, under Act VIII of 1859, 
execution ought to issue. 


It appears to me that, as the law at pre- 
sent stands, the Court which made the 
first decree appealed from has power to issue 

f to the Privy 
Council has been admitted. Regulation XVI 
of 1797, Section 4, does not expressly take 
away jurisdiction from the Lower Courts. 
It only says that, when appeals to the 
Privy Council are pending, the Sudder Court 
may either order the judgment which it has 
passed to be carried into execution, taking 
security, Se, or it may suspend execution 
during the appeal, taking security from the 
judgment-debtor, Se, Gertain powers ` are 
given to the Sudder Court, but none are 
either directly or indirectly taken away 
from any other Court. ‘It is to be remem- 
bered that, when this Regulation-was passed, 
and for many years afterwards, all the de- 
crees of the Sudder Court (even when there 
was no appeal pending-to the Drieg Coun- 


cil) were executed by the order of that- 


Court, and not by the order of the Court . 


of original jurisdiction. This practice, 
however, was abolished by Act XXV of 
1852, the first Section of which expressly 
enacts that, for the future, every decree or 
order made in appeal by the Privy Cour- 
cil, or by the Sudder Court, shall be en- 
forced and executed by fhe Court which 
made the first decree appealed from, in the 
manner applicable to the execution of the 
original decree. Section 2 provides that 
any person who wishes to enforce such a 
decree (e. g. a decree of the Sudder Court) 
shall apply by petition to the Court which 
made the first decree appealed from. And 
Section: 4 declares that nothing in the Act 
shall be deemed to prevent the Sudder 
Court from executing any decree of the 


Privy Council, if the Privy Council shall" 


order the Sudder Court to-execute it. It 
appears to me that this Act expressly’ em- 
powers the Court of original jurisdiction to 


execute a decree of the Sudder Court whe- 


ther there is. or is not any appeal pending 
before the Privy Council; and that, if it 
was intended to preserve to the Sudder 
Court, in the case of decrees under appeal 


-to the Privy Council, the exclusive power 


of executing them (which power the Sudder 
Court before undoubtedly had as regards all 
its own decrees), it was necessary to do so 
expressly. Act XXV of 1852 is repealed 
by Act X of 1861, except so far as relates 
to the execution of decrees made on ` Appel 
by the Privy Council. In. its ‘rooin we 
have Section 862 of the present Code of Civil 
Procedure, Act VIII of 1859. Section 
338 of that Act, and Act XXIII of 1861, 
Section 36, practically enable the Courts 
to protect the rights of parties, so far 
merely as the granting or refusing execution 
and taking security in respect thereof are 
concerned, as fully as Section 4 of Regula- 
tion XVI of 1797. - And, in my opinion, 
the Court which made the original decree 


first appealed from has jurisdiction to enter- . 


tain and dispose of an application for the 
issue of eexecution even though an appeal to 
the Privy Council has been admitted. | 

My opinion, however, seems to be opposed 
to what has always been the practice of the 
Court. I therefore think if desirable to re- 


fer for the decision of a Full Bench the’ 


following question, viz :— 


Whether, in a suit in which an- appeal to 
the Privy“Council from a decree of -.this 
Court has been admitted and is still pending, 
the Court of original jurisdiction which 


a 
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made the decree first appealed from has 
jurisdiction to issue execution ? 


«Loch, J.—The practice hitherto has been 
this : In cases. disposed of by this Court, the 
decree-holder applies for execution to the 
Court in which the suit-was originally insti- 
tuted. Ifan appeal from the jadgment of 
this Court is preferred to the Privy Council 
and admitted, the decree-holder cannot, 
so it has been held, take out execution, 
except with the permission of this Court on 
security being given. Till an appeal has been 
adwitted, the Lower Court may deal with 
the case as an application for execution of its 
own decree. When the appeal to the Privy 
Council is admitted, the functions of the 
Lower Court are held to have ceaséd, and 
this Court alone, under the provisions of 
sections 4 Regulation XVI of 1797, has 
power to allow a party to take out execution. 
‘As the correctiess of this practice appears 
douktful fôr the reasons stated in my col- 
league’s note, I thiuk the question should 
be referred for the determination of a Full 
Bench. l 


The case having been fully argued before 
the Full Bench, the following judgments 
were delivered :— 


Macpherson, J.—I remain of the opinion 
expressed by me in making the order 
referring the case to a Full Bench, that, 
so far as the mere question of jurisdic- 
tion is concerned, the Court which made 
the ‘decree first appealed from has power 
to entertain and dispose of an application 
for the issue of execution even though 
an appeal to the Privy Council has been 
admitted. Section 362 Act VIII of 1859 
expressly enagts that “ application for the 
o execution of the decree of an Appellate 
« Court shall be emade to the Court which 
“ passed the first decree in the suit, and 
“shall be executed by that Court in the 
e manner and according to the rules herein- 
e before contained for the execution of 
« original decrees.” Those words are abso- 
lute, and contain no limitation of any de- 
scription : and, so far as I can see,*there is 
nothing in the fact of an appeal to the 
Privy Council being pending which will 
take a decree of the High Court out of the 
express words of this Section. -The doubt 
existing in the matter arises from the pro- 
visions of Section 4 Regulation XVI of 1797, 
which Section, itnas been argued, either 
vests the power of executing such decrees 
solely and exclusively in the High Court, 
or, at any rate, limits the power which is 
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given to the Lower Court by Section 362 


of Act VIII of 1859. Section 4 Regulation - 


XVI of 1797 says: “In cases of appeal to ` 


“ His Majesty in Council, the Court of 
“ Suddet sDewanny Adawlut may either 
“order the judgment passed by them,to be 
‘carried into execution, taking sufficient 
“ security from the party in whose favor 
“ the same may be passed for the perform- 
“ance of such order or decree as His Majes- 
“ ty, his heirs or successors shall think fit 
“to make on the appeal, or to suspend the 
“execution of their judgment during the 
“ appeal, taking the like security, in the 
“latter dase, from the party left in possessjon 
“of the property adjudged against him.” 


It appears to me that that Section, although ` 


it gives the High Court the power of act- 
ing as in that Section is provided, does not, 
either expressly or impliedly, declare that 
no Court whatever other than the Sudder 
Court is to execute decrees in respect of 
which appeals are pending to the Privy 
Council. And even if it did so declare, the 
subsequent enactment of Section 862 of 
Act VIII of 1859 vested the Lower Courts 
also with the power of executing sach de- 
crees. But as, notwithstanding Section 362 
of Act VIII of 1869, the provisions of 
Section 4 Regulation XVI of 1797 still are 
in force to the extent of empowering the High 
Court to take security before execution is 
issued, and to restrain execution when it 
shall see fit to do so, if appears to me that 
the Jatter Section practically does very much 
modify the powers which are given to the 
inferior Courts by Section 362 of Act VIII 
of 1859. For, although the Lower Court has 
power under Section 362 to execute the 
decree, still, as there is always (as provided 
in Section 221 of Act VIIL of 1859) a 
certain discretion in every Court as regards 
issuing execution, the Lower Court does 
not, iu my opinion, exercise its discretion 
wisely or properly if, in a case where an 
appeal is pending to the Privy Council, the 
Lower Court, with notice of that appeal, 
issues execution without reference to the 
High Court, or without at least giving the 
parties against whom the execution is 
sought, an opportanity of applying to the 
High Court in ordgr that the provisiéns of 


Section 4 Regulation XVI of 1797 may be 


given effect to. 


Act VIII of 1859, Section 388, and Act 
XXIII of 1861, ° Section 36, contain pro- 
visions by which the local Courts can 
take security for the execution of any order 
which may be made in appeal. But those 
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Sections, -when properly ‘construed, cannot- 


be considered to apply to cases under appeal 
*to the Privy Council.’ They fre manifestly 

intended to apply merely to .cases where 
' appeals are pending to, some Court {ne India. 
On more careful consideration, I-think that 
the opfnion which I expressed recently, to 
the effect that the Lower Courts are by those 
Sections empowered to. take security pending 
an appeal to the Privy Council, was erroneous, 
and that these Sections apply exclusively to 
appeals to the Courts of this country. 

As the Lower Court could not itself, in the 
presentinstance, take security, as the uniform 
practice unquestionably has been always that 
applications for execution after the admission 
of an appeal to the Privy Council, should be 
made to the High Court, and as the law ex- 
pressly gives the High Court the power to 
take security or to restrain execution,—it 
seems to me that the Lower Court did not 
properly exercise its discretion in issuing 
execution without either referring to the 
High Court or giving the parties an oppor- 
tunity of doing so. 

Under there circumstances, the: proper 
order to make now will be to stay . all pro- 
ceedings in‘ this matter until the further 
order of this Court. That, is an order which 
will meet the justice of the case, and cannot 
possibly work injustice to any one. Mean- 
while, it is open to either party to make such 
application to this Court as he may be ad- 
vised. DCH 

Campbell, A.J am for the most part 
substantially of the same opinion as Mr. 
Justice Macpherson. I agree with that 
learned Judge that, in the case of an appeal 
which is not an appeal from Oe order of the 
Court which originally passed the decree, 
that is to say, in the case of an appeal to 
the Privy Council, the Courg of original 
jurisdiction has no power to take, security, 
and upon that security to stay execution. 
I think, however, that, as laid down by Mr, 
Justice Macpherson in the order which referg 
at case to the Full Bench, the Court which 
made the original decree first appealed from 
has jurisdiction to entertain and dispose of 
an application for the issue of execution 
even after an appeal to the Privy Council 
has beđn admitted ; provided that no order to 
the contrary has been recéived from the High 
Court, 


I believe that there is a great deal of hard- 
ship in the practice that has hitherto pre- 
vailed in respect of appeals from this Court 
to the Privy Council. It frequently happens 
that a man who has carried the case through 


er 


Rulings. 87 


.the Courts for perhaps the greater part of 


his life, may find that the fruit of his litiga- 
tion is indefinitely postponed, although he 
has the clearest and best of cases, simply 
because ‘the. other party has thought fit to 
file an appeal to the Privy Council, in the 


‘decision of which there must be necessarily 


a considerable delay; I have heard,—I know ` 
not whether true or not,—that a great mil- 
lionaire of this city, who had a very large 
litigation, was in the habit of appealing, upon 
principle, every case to the Privy Council, 
“ because,” said he, “Iam only charged 5 
per cent, so long as the appeal to the Privy 
Council lasts, whereas by keeping the decree- 
holder out of his money I can obtain 20 per 
cent, in, the Bazaar.’ The practice of the 
Lower Courts has no doubt hitherto been 
that, upon appeal to the Privy Council,’ exe- 
cution has been stayed. I am very glad- 
that this case has been referred in order that 
it may be decided whether the prgctice (as, 
during the course of the argument, was sag- 
gested by Mr. Justice Jackson) is founded 
only upon superstition, or whether it is really’ 
founded upon law. 


Thé general law of the country applicable 
to all cases, is the law laid down by the Act of 
Civil Procedure, Section 338, and Section 36 
of the amending Act XXIII of 1861,- The 
general results of these piovisions of the law 
is that itis entirely in the discretion of the 
Court to stay execution or not to stay execu- 
tion, taking or not taking security., Well, 
I do not think that Section 4 Regulation XVJ 
of 1797 is at all at variance with that general’ 
provision of the law. That Section lays down 
that, " in cases of appeal to His Majesty 
in Council, the Court of Sudder Dewanny 
Adawlut may either order the judgment 
passed by them to be carried into execution, 
taking, sufficient security, from the party 
in whose favor the same may be passed, 
for. the due performance of such order or ` 
decree as His Majesty shall think fit to 
make on the appeal, or to suspend the 
execution of. their judgment during the 
appeal, taking the like security, in the latter 
case, from the party left in possession of the 
property adjudged against him.” The word 
used both in the first and second Clatfses is 
“ may,” and not “must.” It seems that the 
provisions of that. law do not make it 
compulsory upon the Sudder Adawlut, now 
represented by the High Court, to adopt 
either of those courses. There is-also neces; 
sary a third case in which neither party may 
give security. In such cases, I do not think 
that Section 4 of the Regulation quoted cav 
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in any way be made to apply, and, conse- 
quently, such cases must be left to the 
operation of the ordinary law. ‘Therefore, 
the law being, as it seems to me, in its 
literal reading, plain, I do uot. think that we 
are bound to put upon it a forced construc- 
Son which it does not literally bear, if that 
construction would work injustice, as, I 
think, must be worked by auy construction 
which makes it compulsory to hang up 
`n Case upon appeal (with or without reason- 
able cause) in which the decree-holder is 
not in a position to give security. Where 
the literal interpretation is in favor of the 
poor man, we are not, I think, in any degree 
bound to put upou it a hard interpretation 
againsthim. ‘Therefore, in the absence of 
any order of this Court, the Court below 
has, I think, jurisdiction to issue execution. 
With regard to the matter of discretion, 


‘it certainly seems tltat the Lower Court, 


kuowing the law and the practice of this 
Coñûrt in such cases, ought not, to allow the 
judgment-creditor, as it were, to snap, execu- 
tion. The proper course for him would 
have been to say to the -judgment-debtor, 
«T cannot refuse execution; I will not 
refuse execution, but you are entitled to 
apply, under Section 4 Regulation XVI of 
1797,+0 the High Court ; and in case it should 
see fit to pass an order under that Section, I 
give you a reasonable time within which 
to obtain an order, if you can.” 


In this case, we have not had the facts 
completely before us. We do not know 
what time elapsed between the filing of the 
appeal to the Privy Council and the applica- 
tion for execution, but it does not appear 
that the Lower Courts ever proposed to 
give to the judgment-debtor such a time as 
I think might reasonably have been given 
to apply to this Court. Therefore, in my 
opinion, the proper order now to ba passed 
would be this :—That the order for execution 
passed by the Lower Court should be stayed 
for say two months, in order to give the 
judgment-debtor an opportunity of applying 
to this Court for the issue of any order 
which this Court may deem proper under 
Section 4 Regulation XVI of 1797. I also 
think that any inconvenience which may be 
apprehended from the undue snapping of 
decrees, has been obviated by the late decision 
of the Privy Council. That decision rules 
that, even although execution may have 
been already carsied out, nevertheless the 
High Court has power, under the general 
provisions of the law, to take sach steps as it 
may deem proper for the protection of the 
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property. Therefore, if it should happen 
that in this case execution has been carried 
out, still I believe that, on a proper applica- 
tion being made to this Court, and good 
reason Shown, the Court may} nevertheless 
protect the property, if it is necessgry to 
protect it. 

Jackson, J.—I am of the same opinion 
as my brother Macpherson. I have no 
doubt that, under Section 362 of the Civil 
Procedure Code, the Principal Sudder Ameen 
had prima facie authority to exeéute the 
decree of this Court even though an appeal 
agaiast that decree to Her Majesty in 
Council had been preferred. At the same 
time, this Court is competent, under Section 
4 Regulation XVI of 1797, to provide for 
the due protection of the property, the sub- 


ject of dispute, pending the appeal to 
Her Majesty in Council. That power 
of protecting the property under such 


cirsumstances is not vested in the Zillah 
Court, or inany Subordinate Court, but in 
the High Court only. That being so, and 
that power having invariably been exercised 
by the High Court upon application, it 
appears to me that, adverting to the 
language of Section 221 of the Code of Civil 
Procedure, the kuowledge of the circum- 
stance (brought fo his notice) that an 
appeal to Her Majesty in Council had been 
admitted, ought to have appeared to the 
Principal Sudder Ameen a “‘ sufficient cause "7 
for not isSuing the warrant for execution 
of decree. He must have known that it 
was inthe power of this Court to make 
an order, and. that the Court, if applied 
to, would make an order, either for exe- 
cution of the decree upor the party 
executing it giving sufficient security, or 
for the suspension of that execution on 
security being given by the opposite party. 

It seems to me, therefore, that the Prin- 
cipal Sudder Ameen exercised, under the 
circumstances, an improper discretion in 
allowing execution to proceed. I think, 
therefore, that the proper order for us%o 
make is that the order of the Principal 
Sudder Ameen directing immediate exe- 
cution be set aside, and that the case 
stand over until the further ordgrs of 
this Court. á ~ 


Loch, J.—It appears to me that, until 
an appeal to the Privy Council is admitted, 
the first Court may deal with the appli- 
cation for the execution of the decree of 
the Appellate Court as if it were an appli- 
cation for execution of its own decree. But 
where an appeal has been admitted, I 
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think that the decree ‘caunot be executed 


except as provided by Section 4 Regula- 
tion XVI of 1797, that, "in cases of- ap- 
“peal to Her Majesty in Council, the 
“Court ‘of Sudder Dewanny* “Adawlut 
` “mag either order the judgment passed 
“by them to be carried into execution, 
“ taking sufficient security from the party 
“in whose favor the same may- be pass- 
“ed for the due performance of such order 
“or decree as His Majesty, his heirs or 
‘t successors shall think fit to make on the 
“appeal, or’ to suspend the. execution of 
“ their judgment during the afpeal, 
"teking the like security in the latter 
“ case from the party left ‘in: possession 
“ of theproperty adjudged against him. 

If, therefore, execution of a decree from 
which an appeal ‘to the Privy Council has 
been admitted, is applied for, the Court 
whose duty it ts to execute the decree 
should stay its hand, as it is empowered 
to do under Section 221 Act VIL of 1889, 
leaving the parties to apply to the High 
Court, either the decree-holder for exe- 
cution, or the judgment-debtor to suspend 
execution ; and that Court will ba guided 
by the rules laid down in Section 4 
Regulation XVI of 1797. 

It is unnécessary in this case to ex- 
press any opinion as to whether the terms 
of Section 4 of the above Regulation render 
it imperative upon this Court to take se- 
curity in all cases. 

I think that, in this case, the order of 
the Lower Court is wrong, and that it 
should be reversed. 

Peacock, -C. J.—I am of opinion that, | in a 
suit in which an appeal to the Privy Council 
from a decree of this Court has been admitted 
and is still pending, the Court of original jur- 
‘isdiction which made the decrée-first appeal- 
ed from has jurisdiction to issue execution ; 
‘but I agree with the learned Judges who are 
of opinion that in this case the proceedings 
ought to be stayed until the further WEE of 
this Court. 


One question for determination is whe- 
ther, undér Regulation XVI of 1797, Section 
4, itis compulsory upon: the, High Court 
(who *now represent the Sudder, Court) 
either to take security” from the plaint- 
if or from’ the défendant,, or whether 
there ‘may not be circumstances under 
which the Court, exercising a ‘sound and 
‘proper’ discretion, may allowa plaintiff to’ 
execute“ his. decree without security, not- 
withstanding an appeal had been preferred 
from that decree to Her Majesty in Council. 


Asa general rule, no doubt, a decree of: this 


Court ought not o be executed pending an. 


appeal, without security from one party- or 
the ‘other ; but there may be cases in which 
it would be unjust to prevent a plaintiff 
from executing -his decree without giving 
security even whenthe opposite par ty “is 
willing to give security. 

It was contended that, as the Court is au- 
thorized to do one of two things, if must do 
one of them, and that it cannot allow the 
decree to. be executed pending appeal with- 
out taking sufficient security. The word 
used in the Regulation is “may.” The word 
“ may ” is sometimes- read as “ must’ or 
“shall.” Butin this case it appears to me 
that it'may properly be read in its ordinary 
sense, 


one party or the other, or allow the decree 
to be executed without rbquiring security 
at all, if, in the exercise of a sftind digcre- 
tion, it sees fit to do so. 


If we hold that in this case the High 
Court cannot, in its discretion, allow the 
decree to be executed. without taking se- 
curity,.we shall, in effect, hold that this Court 
has o less discretion in the case. of an ap- 
peal to the. Privy Council, than the, Lower 
Courts have in appeals from their judgments. 
If a Lower Court passes a decree, it may, 
under ‘Section 338 of the Code of Civil 
Procedure, stay execution; but it cannot 
do so unless the party against whom the 
decree is given ehall give security. ` The 
Section says: “Execution of a decree 
‘shall not be stayed by reason only of an 
“ appeal having been preferred against such 
“ decree, ‘but the Appellate Court may, for 
“ sufficient cause shown, orders that execution 
“be stayed. If application for execution be 
“made before the time alfowed for appeal 
ban expired, and the Lower Court has 
“not received intimation of an appeal hav- 
«ing been preferred, the Lower Court, if 
“ sufficient cause be shown, may. stay the 
execution.” There the word “may?” 
leaves itin the discretion of the Court to 
order execution to be stayed or not. But 
then the Section goes on: * Before, mak- 
‘ing an order to stay- execution, the 
rr Court making the order skall require se- 
“eurity to be given by the party against 
‘“whom-the decree was passed for the due 
« performance of the decree or order-of the 
“ Appellate Court.” Inthe latter part “of 
the Section, the word “ shall” makes. it Gem. 
pulsory on the Court to .require_security þer. 
fore staying the execution. But the,cquverge 
"D 


which leaves it to the discretion) 
of the Court either to take secuyjty from 
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does not hold, and it is not compulsory on 
the Court to require security before it- allows 
‘execution upon a decree against which an 
appéal-: has - been’ preferred. By Section 
36 Act XXII of 1861 it is enacted that, 
“when an order is made for the execution 
& of'a decree against which an appeal has 


DSen pr oferred, it shall be lawful for the. 


d Court -which pronounced the decree to 
“ require security to be given for the res- 
“ titution of any property which may be 
& taken in execution of the decree-or of 
“the value thereof, and for the due per- 
“formance of the decree or order of the 
S Appellate Court. The Appellate -Court 
“may in any such case direct the Court 
* which pronounced the decree to take such 
" “security.” The words “it shall be law- 


=. -ful for tle Court’ leaves it discretionary. I. 


‘am of opinion that the High Courthas a 
similar discretion vested in it. as 


Before the passing of Act XXV of 1852, 
the Sudder Court executed ifs own decree ; 
but-by that Act the decrees of the Sudder 
‘Court were to be executed by the Court 
* which passed ‘the first "decree. That «Act, 
as regards decrees of the High Court and 
of the Mofussil Courts, has been repealed, 
‘and Section 362 Act VIII of 1859 has been 
substituted for it. By that Section it is 
enacted that “application for the execution 
«of; the decree of an Appellate Court shall 
“ be made to the Court which passed the 
«first décree i in the suit, and shall ‘be exe- 
nr cuted by that Court in the manner and ac- 
’  eording-to the rules hereinbefore contained 
« for:the execution of original decrees,” 
‘No. order from this Court is necessary before 
the Lower Court can execute a decree pass- 
ed in appeal.’ I am now speaking of cases 
in which no appeal has been preferred from 
the decree: . Th$ decree of this Court is 
sent to the Court which passed the 
first decree; and, under . Section 862, 
the Court has. power without any fur- 
ther order, to carry it into -execution. It 
may be that, before the application to the 
Lower Court for execution of the decree, or 
pending the execution of the decree, or even 
after e the decree has been executed, an 
appeal may be preferred from the decree, 


It may be that, though such appeal has been 


preferred before the application for -execu- 
tion, the Lower Court may not be aware of 
the fact. We cannot say that, simply be- 
cause an appeal hts been preferred against 
thg decree, the jurisdiction of the Lower 
Géurt Io execute the ‘decree is’ at an end. 


The Lower Court has power to executea. 
y ; 


d 
e 


decree of this Court whether an appeal has 
been preferred gr not, unless restrained by 
an order of this Court ; but then the. ques- 
tion is whether the Court, when it is in- 
formed that there has been an .appeal to 
Her Majesty in Council from the decree ` 
which it.is called upon to execute, would be 
exercising asound discretion in issuing an 
execution without giving the parties an 
opportunity of applying to this Court for an 
order to stay-the execution, or to require Së: 
eurity from the party left in possession, ` 
Mr. Justice Louis Jackson has referred to - 
Sectin 221 of the Act which enacts 
that “ when all necessary preliminary mga- 
“sures have been taken, where any suéh 
“are required, the Court, usless if see. 
“ cause to the contrary, shall issue’ the 
“proper warrants for the execution of, (he 
“decree.” Well, then; suppose the, Lower 
Court is informed that, since the decree: was- 
sent to it by the: High Court, the -parties . 
have appealed against the decree,;to Der 
Majesty in Council. , Is not thatay sufficient 
eause why the Lower Court, in ihe, exercise 
of its. discretion,/should stay At -hand, and 
allow timeito;the parties to apply to the 
High: Court, instead of proceeding immedi- 
ately to issue a warrantof execution. T 
should say, as a general rule, that in such. 
case the Court ought to stay its hand, unless it ` 
should see danger of the property being made 
away.’ with in the. interval. S 
I agree with Mr. Justice Macpherson that 


Sections 338 ofA et VIII; of: 1859, and 36 of 


Act XXIEhof 1861, donot give to.the Lower 
Courts power to take security in -the case of 
an appeal from theideeree of this Court to 
the Privy-Council. It is quite clear, when 
we read the Sections, that they were not in- 
tended to apply to such a case, 

Take Sectién 36 : “ When an order ig made 
“for the execution ofa decree against which 
“an appeal has been preferred, it shall be 
“lawful for the Court which pronounced 
€ the decree.to require security to be given 
“for the restitution of ang property whieh 
“‘may be taken in execution of the decree, 
“or of the value thereof, and for the due 
“ performance of the decree or order of the 
“Appellate Court”—“ the Court which 
“ pronounced the decree,”- The Lower Court 
is not the Court which pronéunced the de- 
eres, when the decrees to be executed is 8 
decree of. a Court of Appeal. - 


The Section, goes on to say that it may. also 
“ take security for the due performance of the 
“decree or order of the Appellate’ Court,” 
that „is, the Court of Appeal from its” own 
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decision: - But the Clause never meant that, 
when a decree of the High Cgurt is. sent. to 
the Mofussil for execution, the Mofussil Court 
can take security for the due performance of 
the decree or order pf the Priv$ °Council. 


"That gust be done by this Court under Sec- 


tion 4 Regulation XVI of 1797 before it 
can allow the appeal, for that Section declares 
that ‘in all. cases security is to be given 
"be the appellants, to the satisfaction of the 
“ Sudder Dewanny Adawlut, for the pay- 
“ment of all such costs as the said Court 
“may think; likely to be incurred by’ the 
“appeal, as well as for the performance of 
“sach order or-judgment as His Majesty, 
his heirs - or successors may think fit to 

“give thereupon.” ` 

If this Court must take security, T could 
not have been intended that the Lower Court 


may also take security for the same thing, 


for, in that case, security might be taken 
twice over. 

In this ease, the-Principal Sudder Ameen 
was informed thatan appeal had been pre- 
ferred to the Privy Council. He knew 
thathe hud no power to take the required 
security, and he must have known that the 
only Court which could take the required 
security is the High Court. Then, was not 
that sufficient cause for staying his hand-? 
It appears to me that it. was, and that he 
ought to have stayed his hand until’ some 
orders were obtained fiom this Court: 

Under these circumstances, I think that 
this Court would have the power to reverse 
the decision of the. Lower Court on appeal ; 
but it is not necessary to do that, because 
it may be that these proceedings will eventu- 


- ally goon, and, therefore, all that is necessary 


to do at present is to stay the proceedings 
until the further orders of this Court. That 
is the opinion of the majority of the Court. 
‘On the other hand, Mr. Justice Camp- 
bell is of opinion that the order ought to be 


_ stayed for two months to give the judgment- 


debtor an opportunity of applying to this 


Céurt for the issue of any order which it’ 


may think proper to make; and at the énd 
of that time, if no such order be made, the 
execution to-go on, 


The ™%najority of the Court think that we 
ought.not to allow execution to go on with- 
out security on one side or the other, unless 
we see good reason to the contrary. We 
ought to be satisfied either that the party 
who issues the execution. of the décree 
is unable to give security, and that he 
will be injured by ‘staying the execution 
upon security being given by- the opposite 


THE “WEEKLY REPORTER, | 


Rulings. o Hl 





party, or that there is some reason -why he 
ought to be allowed to execute his’. decree 
without’ giving security. Until wer know 
what are the actual circumstances ‘of. this 
case, we ought not to ‘allow the execution to 
go on without security. 

It is not sboen to us that this is. such. Yn 
exceptional case as would justify us. in 
jeoparding the property by allowing. the 
execution to be proceeded with without 
security. 

The order of the Principal Sudder Ameen 
in this case for issue of tbe warrant of exe- 
cution-will bestayed until-the fur ther or- 
ders of this Court, 





The 28th August 1866. a 
- Present: 


Tlie Hon’ble OG. Loch and ké Sel ackson, 
Judges. 


a EH SS ` 
Cases Nos. 390 and, 201. -of 1866. 


Miscellaneous Appeals from an order’ passed ° 
by the Judge of Backergunge, datéd the 
8rd March 1866, reversing an, order 
passed by the Principal Sudder -Ameen 
of that District, dated the 4th GC 
1865. 


Tiluck Chunder Gooho and another’ 
(Judgment-debtors) Appellants; , 


VETSUS 


Gour Monee Debee*and another (Deoree- 
holders) Respondents. 


Baboo Nil Monee Sein for Appellants. 


Baboo Unnoda Pershad Banerjee for 
Respondents, 


Proceedings in execution, originating in illegality, 
and which have been the subject of contests by the 
judgment-debtor and are still under consideration in 
appeal, cannot be regarded as bond fide proceedings to 
keep alive'the decree, 

Loch, J.—It appears to me that there is 
a difference-between this case and the case 
reported dn Volume V, Weekly Reporter, 
dated 9th January 1866. Both sales were 
set aside on the score of irregularity,’ but 
in the petition presented iu this case for the 
purpose of getting the sale set aside, thera 
was a further allegation that no notice had 
been served. This point was not enquired 
into, the sale- béing set aside on account of 
irregularity. Had the tfotice been duly; 
served, the decree might possibly have bé&en 
kept alive, but no evidence of its service 
has been adduced, and we ‘cannot- presume 
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that it has been served when its service is 
denied. Nor can we say whether, in the 
` other case which has been quoted, any ob- 
jection was taken, as in the present, that 
notice was not served. The proceedings 
which have been taken subsequently will 
not Keep the decree alive when once exe- 
cution is barred by limitation, 

The words of the Jaw are quite precise 
upon that point, and I think that the order 
of the Judge ought to be reversed. 


Jackson, J.—I am of the same opinion, 
This was a decree, dated 25th August 1854. 
That was a decree, therefore, in force at 
the time of the passing of Act XIV of 1859. 
It appears that, subsequent to the .passing 
of that Act, the only step taken was the 
filing of an ‘application in April 1861, but 
upon (at application no effectual step was 
taken. The degree-holder failed to deposit 
the peony tullubana; therefore no‘ notice 
or æy other process whatever issued upon 
it. Then a subsequent ` application was 
made on the 5th Angust 1863. Now, that 
application, if properly considered, was un- 
questionably then out of time, having’ been 
preferred more than three years after the 
passing of Act XIV, and no step having 
been taken within three years next preced- 
ing the application to enforce the decree 
or to keep it-in force. It appears, however, 
that, upon that application, a notice was 
directed to be served upon the judgment- 
debtor, and a return to the effect that “notice 
had been served was made by the Nazir. 
No one appeared to show cause, and certain 
property was afterwards taken in attach- 
ment and ordered to be sold. The sale took 
place, and the judgment-debtor came in and 
objected to the sale; for one reason, on the 


ground of irregularity, as the sale notice, 


he alleged, had not been served ; but it was 
also an allegation; and a most material al- 
legation, in his petition, that the decree- 
holder had fraudulently, and without ser- 
vice of notice upon him, caused. his decree 
to be executed. Now, there was at that 
time before the Court executing the decree 
no evidence whatever that the notice had 
really been served. It cannot be doubted that, 
upon the fact being brought to its notice in 
the petition of the judgment-debtor, it was 
the duty of the Court immediately to en- 
quire into the circumstance, and to take 
evidence upon the point of service of notice. 
The Court omitted to do so, setting aside 
thé sale’ upon a different ground, namely, 
the non-observance .of certain formalities, 
This case, therefore, it seems to me, is clear- 
o ` D 
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ly distinguished from that cited in 5 Week- 
ly Reporter. Jf it were necessary for us 
to decide this case upon the ground on 
which that decision was based, I should be 
inclined fespectfully to dissent from the 


judgment of the learned Judges, and te pro-' 


pose a reference upon the point to a Full 
Bench of this Court. But this appears to 
be, under the circumstances, unnecessary. It 
appears that, upon the setting aside of the 
sale which had taken place in execution, a 
renewed application to attach and sell the 
property was made, and a second sale has 
taken place. That sale, however, is the 
subject of a further and separate appeał Lo 
this Court which has still to be decided. 


It appears to me that proceedings of that ` 


description, originating in illegality, and 
which have been the subject of contests by 
the judgment-debtor, and which are still 
under consideration in appeal, cannot be 
regarded as bond fide proceedings taken 
within three years next BESSE the pre- 
sent application. 

I have no hesitation, therefore, in concur- 
ring with my brother Loch in determining 
that this application is after time and ought 
to be rejected, and that the order of the 
Judge be set aside with costs. 


ve 


The 28th August 1866. 
Present: 


The Hon’ble G. Loch and L. S. Jackson, 
Judges. 


Limitation—Execution—Instal-~ 
ments. 


Cases Nos. 404 and 405 of 1866. 
Miscellaneons Appeals from an order pass- 
ed by the Judge of Backergunge, dated 
the 30th April 1866, affirming an order 
passed by the Prineipal Sudder Ameen 


of that District, dated the 30th Decem- . 


ber 1865. l á 

Tiluck Chander Gooho and another 
(Judgment-debtors) Appellants, 
VETSUS 
Gour Monee Debee and another (Dfecree- 
holders) Respondents. 
Baboo Nit Monee Sein for Appellants. 
Baboo Unnoda Pershad Banerjee for 
Respondents, 


Where a decree passed before 1859 authorized the 
judgment-debtor to pay by instalments extending over 
a period of 13 ears, A and no proceedings in execution 
were taken within the time prescribed by Sections-20 


er 


H 
w 


- 


to execute his decree. 


‘ing. of that Act. 


1866.] ‘Miscellaneous 


and 21° Act XIV: of 4859, the execution of the decree 


ments which were within time, ` ee 


e was held.barred by limitation even ag. Lo those instal- 
re 
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Loch, J.—In this-case, a. decree was pass- 


ed upon än instalment bond put 4n’.by. the 


debtog in the . course of the . proceedings. 


The decree was to. the effect that the decrée- 
holder should’ receive from the judgment- 
debtor the-amount of each instalment ‘as 
it fell due. If the-latter failed to‘ pay, the 


"former was at liberty to execute his - decree 


‘for the amount due. -It.was in fact a decree 
suéh as the. Courts ré now authorized to 
make-under Section 194 Act VIII of 1859. 
Tite period- over which the instalments.’ ex- 
tended was`from: 1259 to 1272. Instead 
of realizing the amount of each instalment 
as it fell-due, the: decree-holder allowed se- 
veral years to pass by without attempting 
He’ now applies for 
execution, giving up those instalments the 


` realization of which is barred by limitation, 


‘and prays that those instalments which have 
lately become due. mag be realized in exe- 
cution. “The question ‘arises. whether: exe- 


- cution of ‘the whole decree ‘is not barred 


‘by limitation. The decree has been in exist- 


- ence for many years, but nothing has been 
` done to keep it in’ force till the present time. 


It is said ‘that, under the terms of the decree, 
‘the instalments could. not-be realized till 


‚they. fell due; bat unless the decreé were 
kept in force by execution as the instalments. 
- became payable under it, it would be sub- 


‘ject to the Law: of Limitation as.any other 


decree. The*fact.of (he debt having been- 


made payable’ by, instalments would not 
exonerate the decree-holder from keeping 
his decree alive as required by law. ‘The 
decree was passed: previous to 1859. The 


- law, Section 21 of Act XIV of 1859, re- 


quires that execution of such d decree should 
‘be-taken out within three years from the pass- 
The words are imperative 
and give no discretion to the Court to: grant 
time: De decrée-holder cannot, in this 
‘case, Come under the provisions of: Section 
20.0f that Act ; and ‘even if he could, the 
provisions of that Section are equally strin- 
gent, and he could derive no advantage from 


theme That Section says: “ No process of 
. execution shall issue €rom any. Court not 
- “established by Royal Charter to enforce 


"rang judgment, decree, or order of such 
“ Court, unless some proceeding shall have 
“ been taken to- enforce: ‘such judgment, 


- decree, or order, or to ‘keep the same in’ 


“ force within three years. néxt preceding 
“ the application "Tor “such. execution.” -In 
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this case, no’ process. has been ‘taken till 
the present time, while more than three years 
have élapsed since the date of the decree, 
The execution of: this: decree,’ therefore, 
appears to:be barred. by limitation. | 7 | 
= On the other: point: raised in special ap. 
peal, we'find no admission on the -part of 
the judgment-debtors that the proclamation 
of sale had been issued. -The fact that they 
were - aware that the sale was (o take 
place .on ‘a certain date does not now. 
prevent their raising the objection that 
the proclamation was not issued according 
tolaw. The proclamation is not intended 
for the information of. judgment-debtors, 
but to: apprise intending purchasers ‘pf 
the: sale. The allegation ‘on thé ‘part of 
the debtors, that notice of attachment and 
proclamation "of sale were ‘not’ properly 
issued; may be true or, false, but, “if made, 
it syould’bo enquired into and. determined. 
It is not sufficient "to presumé&.from, the 
Nazir’s return thateverything’ has- been 
done as“ required by - law;” for. ‘the-Nazir’s 
return-is no evidence. *.,. © Ee 
It,appears to me, therefore,.that:the order 
ofthe Lower Court should’ be, reversed 
with ‘costs, © ` 3 vo i 
Jackson, J.—I am of the same opinion.’ 
It would’ have been necessary. to remand 
this case for decision to the Lower. Appellate 
Court on the ground: of a defect.in: the. 
investigation of the case, resulting -from its 
assumption that: the petitioner -had made. 
such an admission in respect of the procláis 
mation of the sale as to estop him. from 
raising any objection on that head. Bär it 
appears, on looking to the petition, that the 
only statement made there was that the 
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‘decree-holder had caused anattachment of 


the judgment-debtor’s property, and had 
procured a certain day (ode fixed for the 
sale. That might be perfectly true, and also 
consistent with the objection that” the pro- 
clamation of sale required to be made under 
Section 249 of the Civil Procedure Code 
had not been duly made. It would there- 
fore be necessary, if no other ground had 
existed Of dissatisfaction with the Judge’s 
order; to remand the case upon this ground, 
:. Then arises the other ground which my 
brother Loch has mentioned as to the com- 
petency of the Court to ‘execute this decree 
at all. It was objected by the respondent 
that this plea had not beén taken either in 
the Court of the Principal Sudder Ameen 

or in the Lower Appellate Court ; that, con- ` 
sequently, if was not open, Lo the appellant 
to urge it here.” But as the objection’ is 
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one which goes to the competency,—to the 
the jurisdiction that is,—of the Court to 
execute the decree, it appears to me that 
itean be taken, and ought to be taken, 
up in this: Court. The terms of Sections 
20 arid 21 are such as to deprive the 
Courts of any authority to execute decrees 


wliere ‘proceedings have not been: taken 


out within the time limited by these two 
Sections. That isa matter, therefore, which 
the Court ought to. have noticed, and which 
certainly ought to be taken up in special 
appeal and be made a ground for reversing 
the order, should thatorder be found to be, 
as stated, improper. Now, it may be said 
that, ag the decree-holder could not have 


levied the instalments, which he hds now: 


sought to recover, before the time stated for 
their being payable, it is a hardship to bar him 
now that he seeks to execute the decree in 
respect of those instalments. But it appears 
to me perfectly obvious that there could be 
no’ hardship in the case. He was quite 
competent, and was, bound to use dua dili- 
gence, to recover the instalments as they 
became due. ` It makes no difference in, that 
respect whether the decree was payable at 
once.or by instalments as provided. If he 
chooses to abstain from all efforts to execute 
such portions of his decree as might have 
been executed immediately, and thus allow 
his decree to be barred, he has only himself 
to blame. Whether he would be now com- 
petent to sue. the judgment-debtor afresh 
upon those instalments, is a separate ques- 
tion, and one upon whigh we can at present 
given no opinion. 





~ 


The 28th August 1866. 
‘Present : 


The Hon’ble G. Loch and L. S. Jackson, 
` Judges. 


_ Limitation—BExecution of decrees of 


the High Court. 
Case No. 444 of 1866. 


Miscellaneous Appeal from an order passed 
by’ the Principal Sudder Ameen of 
Hooghly, dated the 13th April 1866. 


Maharajah Mahatab Chand Bahadoor 
(Judgment-debtor) Appellant, ` 


à VETSUS ; 


Tarucknath Mookerjee and others (Decree- 
holders) Respondents. 


Baboos Chunder Madhub Ghose and 
Juggodanund Mookerjee for Appellant. 


Baboos Kalee Mohun Doss and Sreenath 
S » Banerjee for Respondents. l 

The execution of decrees of the High Cart are’ 
governed, as to limitation, by Section 19, and not 
Section 20 or 22, of Act XIV of 1859. See Ze 

Jackson, J. (Loch, J., concurring).—THE 
decision of the Principal Sudder Ameen in 
this case appears to me to be erroneous. 
The facts are these :—Tarucknath Mookerjee 
sued the Maharajah of Burdwan. His suit 


-was edecreed in part, and judgment was 


given for the defendant as to the other part, 
and upon that part defendant was declared 
entitled to his’costs. That judgment was 
affirmed in appeal to this Court. Subse- 
quently, plaintiff moved this Court to review 
its judgment on-appeal. That application 
was rejected with costs, and consequently’ 


costs of this application, as well as costs on ` 


the rejected portion of the suit, were re- 
coverable by the Maharajah, defendant, and 
were applicable as a set-off against the sum 
of money decreed’ in plaintifi’s favor. On 
the plaintiff, the decree-holder, seeking to 
execute his decree, objections were made by 


+ 


the Maharajah that he was entitled to the ` 


set-off above mentioned, and, amongst other 
things, he referred in various petitions to 


D 


the amount of costs due to him by the decree- | 


holder. Buta copy of the decision of this’ 
Court on the application for review was 
not filed until after three years from the 
date of the decree had expired. The case 


‘then coming before the Principal Sudder 


Ameen, he records this order: “I think, 
‘¢ ap I have already held in the execution case 
“No. 358 of 1864, that the judgment- 
‘debtor having neglected for more than 
“ three years, to sue out execution of his 
“decree for costs, his present application is 
“« consequently barred by Sections 20 and 22 
“of Act XIV of 1859. The objection is 
“ therefore overruled. Execution to proceed 
“for the amount still due tothe decres- 
“ holder.” 

Now, it appears to me that the Principal 
Sudder Ameen’s opinion that the judgment- 
debtor, in the circumstances above stated, was 
obliged to take out,a separate execution of 
the decree, was a mistake. It could not be 
necessary, in such circumstances, that the 
plaintiff and defendant respectively should 
both sue out execution of the decree. It 
appears to me that, upon the party who was 
entitled to the larger-sum under the decree 
proceeding to sue out execution, the Court 
would be bound at once to set-off against 


t. 


1866.}- ` Reg Rulings. 
. 1 Dee 
that sum, oF ia port of that. sum, the ‘smaller (rr The 29th: Angust 1866: 
< sum due to: the’ opposite- párty. Then the| .. « a ks PE 
qüestion: ‘titises whether the ee a a Sa “Present : A or 
having filed o. copy, of ‘the.. judgment o d 
this oat upon i Cl application dëi review The Hoh “ble G. Loch and L.-S, ‘Jackson, 
> withig three years, and (bus not - having |? + Judges. e 2 
given -the Court below any sufficient reason 
‘to know that this sum for costs was due to 
‘him, ‘he’ can’ now claim that set-off, or be 
entitled to cředit- for that amount, I sheuld 
be ‘inclined to say that he would not:be so 
entitled, and if execution of the decree of 
this Court were: barred 6n‘the lapse of three 
years,-hé would, ató that extent, fail fa his 
application, It; oppent, to mey however, 
that ‘the period” of. three years will not bar: 
the execution of a-decree of this Court‘which 
is a Court established by ‘Royal Charter., ,The 
execution of décrees of this Court, therefor GC 
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Limitation—Hxeoution’: — Meaning” of. 


áá judgment” in Section 20 Act XIV 
of. 1859. 


_ Caseg No. 412 of 1866. 


~~ 


we NM 


Miscellaneous Appeal from an jeder ae 
by the Principal Sudder Ameen of Rung- 
` pore; dated the 9th June’ 1866. «; 3 
Ram Ruttun: i Banerjee (Deores-holder) 


as to liniitation, must, I think, be guided . “Appellant, bt 
by the 19th Section of Act XIV ofs 1859,) 0 o s SC Aë CH 
‘and not by Becton ` 20 or 22° Section | - l z versis e: 


Maharajah: Ameer SE Buniwaree Go: 
Mad: Baliadoor Bid. party); Respotident. 


Baboos Steenath ‘Doss add :Mohendro. Lal e 


~ 


“Shomë for’ Appéllant:. E. sa ar 


22, indeed,. would appear to have no bearing 
at all: upon the quéstion ; but that the 19th 
Section of the- Act XIV, which originally 
‘had application, no doubt, to Her- Majesty’s 
' Supreme Court of d udicature at the Presi- 
_ dency, is now applicable. to the High Courts 
established under 24 and ‘25 Victoria Chap. 
104, is manifest from the words of Section TI 
of that Statute. The Act says: “ Upon the 
‘establishment of the said High,Courts in 
“the said Pr esidencies respectively, ; all pro- 
" & visions then in’ force in India, of Acts 
“of Parliament or of: any orders. of Her 
“ Majesty in.Council or Charters; or of, 
‘any Acts of: the Legislature of India, 
“which at the ‘time or respective times of 
“the establishment of- such High Courts 
“are respectively -applicable to the Supreme 
~ “© Courts at Port William in Bengal, Madras, 
“and Bombay respectively;or “to the J udges 
"of those ‘Courts, shall be ‘taken to be ap- 
"6 plicable to the said High `Courts, and to 
“the J udges.- thereof respectively so-far as 
nu Dog be consistent with the provisions of 
‘this Act aud the Letters Patent to be issued 
“in pursuance thereof and subject to the 
“ legislative powers, in relation to the mat-- 
“t ters aforesaid, of the ‘Governor-General : of 
s Indis in Council.” : 


> Ithink, therefore, that the executión: of 
the . decree- of this. Court is not to be 
limited by-a term of three years, but by the 
larger term provided by Section 19. ES 


“ 


Baboo Juggódanind Mookerjee $ for "Be 
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‘Where a H passed by the late “Sudder Dee in 
1859 was appealed to the Privy Coundéil and the decree- 
kolder neither applied to the Sudder: ‘Court’ or. “to. the : 
High Court to take out execution, nor appeared-before - 
the Privy Council by whofn the appeal was- "struck off 
for défault,—HELD that the execution of the decree was 
barred by limitation under Section 20 Act XIV: of, 1859, 
no proceeding having been taken to epforce it within 3 
years ; and that, in such a case, the word “judgment” 
ii that Section did not mean the Saal judgment, 


Toth: J. E appears to me that when an 
appeal is preferred against a decree and the 
respondent appears and defends his case, he 
is keeping alive his decree. In this case, an 
appeal was preferred to the Privy Council; 
but we @o not find that the respondent ap- 
peared ‘or did anything in that case. He - 
| neither applied in this.Court. to take out 

execution, nor, when an appeal was preferred, 

did he do anything before the Privy Coun- 

cil, and therefore he cannot be said'to have 

done ~ anything to keep alive the decree. 

A case bas" been quoted, from Volume IIT, 


. Phe’ ‘decision. of the “Pr ineipal Sudder 
mean being therefore erroneous, must. ad set 
aside: with costs. RW 
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Weekly Reporter, page 21, Miscellangous . 
Appeals, and it is said, that, as laid down 


there, the judgment referred toin Section 
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20 Act XIV of “1859, -Must mean the final 
“judgment, < Nom, in that: case,. there had 
been:a contention going on fr om the begin- 
ning to the-end, and the Court’ have guard- 
ed - ‘themselves in the words ‘which they 
make, use ‘of, They say, “In all analogous 
ésos — that is, in all-cases of a similar 
: kindi inwhichk-s'contest goes on, —“ the judg- 
BA ‘ment ia understood to mean the final judg- 
dë ment; and we think that it should be so 
S construed i in this case.” ‘That case isnot at 
áll similar Go tbe one which is before us. 

,- It-appears to me, therefore, thaf the order 
passed by the Principal Gudder Ameen is a 
‘ Correct one, and that this appeal should pe 
dismissed. 

Jackson;. J.J. quite agree that the exe- 
“cution of ‘this ‘decree must be held to be 
barred by the terms-of Section.20, In con- 
sidering.,the interpretation sto be put upon 
-that Section, I think we have ‘simply -to 
consider of what Court.it is that the-decree 
“is being: executed. ` : In. roseg, of. -decrees: 
passed, by. the Coŭnts: of. first instance against 
which appeal: is‘tnad6, toza higher- Court, it 
, Seoms tò, néi Chat, if the judgment of that 
` higher Gonrt ; simply affirms, without modi- 
fication -or-‘alteration; the decree of thé! 
‘Court,below, then the successful party, when 
he comes to-execute his decree; will execute 
réally, the decree of the Court of first in- 
stance, and that he will only execute the f 
decrse o of the Appellate Court in respect of 
costs to’ ‘which . he may be entitled under 
| that: decree. 
editesting the appeal in the higher Court, 
he will have been doing something or taking 
some proceeding to keep his decree alive, 
and ‘in that way will be entitled to the 
benefit. of the words in-the 20th Section. But 
in the present case, which was the ‘case of a' 
decree passed bye the late Sudder Court in 
1859, against which an appeal was preferred 
to Her Majesty in Council, nothing appar- 
ently having been done by either party on 
that áppeal beyond the transmission of the 
record to England, the appeal having been 

struck off the file of the Privy Council, and 
no adjudication having been com® to, it 
appears - to ‘me that nothing takes the. case 
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they must have: inserted them in the ‘Act. 





To insert these. words would not be an inter- d 


pretation, but "really an addition, to, or qua- 
ification of, the words in the ‘Section. 


It is 
quite ‘impossible, ‘for ws. to take | ‘upon our- - 


ke? 


sélves to do anything ‘of the sort, foy if’ we- 


could add to the words of the Sections, We 
could also subtract. from:them ôr substitute 
others, and we should be really. making: the, 
law instead of administering it. 
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Gë The 3rd September- T868; = e 


` Present ; eur a 


L The Hon'ble G Loch and W. GA 
r l Judges.” an 


Jurisdiction=—S: äle. 
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Case.No. £72 of 1866. oe = 


Miscellaneous Appeal. from an order passed. 
by the Judge-.of Gya, dated ‘the 14th - 
April 1866, affirming an order passed by 
the Sudder ‘Ameen of that District; dated: 
‘the 15th August 1865. 4 


Syud Velaet Hossein and others (J adgment- | 


. debtors) Appellants, SCC 
VET SUS 


| Respondent. 
“Mr: R. E Tiidale for Appellants. 


Mi. C. Gregory and. Bahoo’ Unnodapershad . 
| Banerjee for Respondent.” > - .. - 


diction, confirming an order. of “the -‘Sudder Ameen 


affirming a sale, the order of .the-Judge having ‘been ' 


passed more than a year anda half ago, . and having 
been acted upon by ‘the petitioner. 

THE petitioner ` appeals from an mier ` 
assed by the Judge on:11th January 1865; 
and asks this Court to interfere under the 
powers granted to it udder Section 35 Act ` 
XXIII of 1861,alleging that the Judge's" 
order of that, data was passed. without juris- 
diction. The petitioner made an’ appeal 
from that order. He has allowed more ‘thd 
a year and a-half to elapse. „Since: it was" 
passed. He has acted in conformity. with 
that order, and’ brought objections. to a cer- - 


- outs of the operation of those words in Sec-‘tain sale held by the Sudder Ameen, and 


tion 20 which declare that, wnless some 
proceeding shall be taken to enforce thé” 
decree; the process of execution shall. not 
issue. We hive been asked to ‘add to’ the 
Section, after the word “judgment,” the 
Words’ “ which -has become final.” It, ap- 
‘pears to me that, if the’ Legislature. intended 


to-attach any such qualification to the words, costs. 


e 


bag appealed from the order of- the Gudder: 
Ameen affirming the sale, to the Judge, who 
-has confirmed that order. Under - these 
circumstances, we think that it is now too 


late to take objection to the Judge’s order ` 


` Mussamut Sagrah (Dedree-holder) Md 


The High Court declined to interfere’ with on order a 
of "o Judge complained of oa made without. juris-. - 


passed so long ago and acted “upon by the: 


petitioner, 


The oa ig dismissed with- 


D 
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“The 6th, Séptombor 1866: ` 


` 


"e 
d Preseiit: ; dë 


“tthe Hon'ble G. Loch and. J. P. orman. 
SE SC Judges. a= 
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. Bzecution-—-Service of notice. 
Case No. 801 ‘of 1865. 


Miscellaneous.Appeal from an order passed 
by the Principal Sudder Ameen of Bach- 
argunge, dated the 5th September 1865. 


Bhogobutty O gëeent Zeie) Appellant, 


— VETSUS 


` Mohun Chunder Puteedundo and: others 
(Deeree-holders) Respondents .. 


Baboos ‘Dwarkanath Mitter and Kally 
` Mohun Doss for Appellant. 


Mr. R T. Allan and: Baboo Romesh 
Chunder Mitter for Respondents, 


Service -of notice under Section 216 Act emt of 1859, ` 
effected by sticking up the notice on the judgment- 
debtor’s house, instead of returning the notice to the 
Court- under Sections 220 and 156 when it was found 
that the judgmerit-debtor was absent, may, even’ if the 
service was defective; be notwithstanding a bond fide 
proceeding to enforce the- decree. 


In this case, the deer ee-holder NEE a 
petition for the execution of his decree. on 
the 24th September. 1864. It appears from 
the Nazir’s return dated- the 29th-of No- 
vember, that service of notice; dë required by 
Section 216, the decree being more than a 
year old, was effected by stickivg up the 
notice on the door of the house of ‘the judg- 
ment-debtor. 

-Tt is objected on appeal, first, that'service 
was not proved, though it was contested in 
the ‘first paragraph of the judgment-debtor’ 8 
objection in the Lower Court. ` 

But the Principal Sudder Ameen records 
that the service of this notice was not called 
in question. We presume that he means that 
service was admitted, ‘or not denied, by the 
vakeel of the judgiment-debtot in the pro- 
ceedings before him. It is clear to us that 
all the probabilities are in favor of the truth 
of the Nazir’s return ; and as the judgment- 
debtor appeared in Court in proceedings 
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taken under theif: “very decree by. “another 
shareholder. who ` was active- in eviforcing his 
decree ‘on the 4th of- December, 5 days afler 
the - action, ‘if the return - was “untrue, it 
would have been a wanton and gratuitous 


-falsehood most perilous to the party pees 


if. 
Next, it was objected | that the service tas 
not good, that thé-notice should have been 
returned to the Court under Sections 220 
and-156, and not stuck up on the door of the 
house, when it was found-that the judgment- 
debtor was absent. But Section 220 applies 
only to cases where attendance of the party 
is required, and the service was probably 


‘| good under Section 55. Even if the service 


was defective, the proceeding: may still have 
been a bona fide proceeding to enforce the 
decree, notwithstanding the mistake of the 
Officer of the Court, 

Lastly, it was said that the case should be 
remanded for trial whether the froceeding 
was bond ‘fide. But wee find that. not only 
was the‘notice servéd;-but the’case.had been 
struck of in January 1865. „The petitioners 
pr oceeded with: reasonable. :promptitude to 
enforce their decree by making the-applica- 
tion, with which we-are now dealing EE tlie 


| Sth of April 1865. 


+ 


We reject the ‘appeal with costs. Ka j ` 





The 7th September 1866; ; i 


Present: 


n 


The Hon’ble L. S. Jackson, Judge. 


Appeal to the Privy Council—Review 
of order of admission, ` - 


T Begum and others, Petitióners, 
versus 


Ranee Andurjeet Kounwur, Opposite Party. 
Mr. C. Gregory for Petitioners. 


| Mr, R. T. Allan for Opposite Party. 


An appeal to the Privy Council being once admitted, 
whether: properly or erroncously, the High Court has 
no further-jurisdiction to review its order and declare 
the appeal rejected. 


Mr. Gregory” makes this application, ag 
he says, to revive the rule formerly obtained 
by him to show cause why the appeal to 
Her Majesty in Council preferred by -Mr. ` 
Allan’s client’.(Ranee Indurjeet Koonwur) 
should not be rejected.. That rule having 
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been argued, it was held, in accordance with 
the ‘previous ruling of three Judges of this 
Court, that the appeal to England, having 
been preferred within 6 months of the date 
on which this Court rejected an application 
to review its judgment, was in time. That 
question, however (namely, whether an ap- 
pellant to England has 6 months within 
which to prefer his appeal from the date on 
which an application to review: a judgment 
of this Court is rejected), having since been 
referred for the consideration of a Full Bench 
of five Judges, the Court has held that the’ 
appellant has not such time, but that, where 
_ the application to review is simply rejected, 
the appellant is bound to prefer his appeal 
to England within 6 months from the date of 
the original decree. 

‘Mr. gGregory now maintains that his 
client is entitled to the benefit of this ruling, 
and that we dught to review the order by 
which we*threw out his rule and admitted 
this appeal to England. It appears to me, 
however, that the appeal having once been 
admitted, whether properly or erroneously, 
this Court’ has no further jurisdictipn to 
entertain his objections and declare the 
appeal again rejected. Moreover, it would 
be highly inconvenient if, on every occasion 
of a new ruling being promulgated by a 
Full Bench of this Court, such raling were 
to apply retrospectively to all cases decided 
according to the view of the law previously 
laid down by the Court. I must therefore 
refuse compliauce with Mr. Gregory’s ap- 
plication. 


2 


The J1th September 1866. 


© Present: 


The Hon’ble Sir Barnes Peacock, Kt., Chief 
Justice, and the Hon’ble C. B. Trevor, G. 
Loch, L. S. Jackson, and A. G. Macpher- 
son, Judges. 


Limitation — Execution — Seetion 20 
Act XIV of 1859. 


Case No. 778 of 1865. 


Miscellaneous Appeal from an order passed 
by Mr. H. R. Maddocks, Officiuting 
Judge of Bhaugulpore, dated the 31st 
August 1865,° reversing an order of 
Baboo Nuruttun Mullick, Officiating 
Principal Sudder Ameen of that Dis- 
trict, dated the 10th July 1865. 


+ 


Ram Sahaye Singh (Judgment-debtor) 
Appellant, 


; versus 
WW 
Degun Singh and others (Decree-holders) , 
Respondents. a. 
Baboos Unnodapershad Banerjee and Kally 
Prosonno Dutt for Appellant. 


Babows Onoocool Chunder Mookerjee and 
Kally Kishen Sein for Respondents. 


° Case No. 811 of 1865. 


Miscellaneous Appeal from an order passed 
by Mr. W. Ainslie, Judge of Patna, dated 
the 28th August 1865, affirming an order 
of Moulvie Gholam ‘Jeelanee, Additional 
Moonsiff of that District, dated the 16th 
May 1865. 


| Luchmun Persad (Decree-holder) Appellant, 


VETEUS 


Bissoo Bibee and others (Judgment-debtors) 
Respondents. 


Mr. W. E Peacock and Baboo Mohesh 
Chunder Chowdry for Appellant. 


Messrs. R. E. Twidale and C. Gregory 
_ for Respondents. 


Case No. 347 of 1866. 


Miscellaneous Appeal from an order passed 
by Mr. W. Tucker, Judge of West Burd- 
wan, dated the 8rd Mareh 1866, affirm- 
ing an order passed by Baboo Jodoonath 
Roy, Moonsiff of Barjorah, dated the 31st 
August 1865. 


Gooroo Doss Auckholee and others (Decree- 
holders) Appellants, . 


VErSUS Š 


Mođhoo Koondoo and others (Judgment- 
debtors) Respondents. 


Baboo Kishen Sueca Mookerjee*for 
Appellants. 


Baboo Mohendro Lal Shome for 
. Respondents. 

The words “some proceeding” in Section 20 Act XIV 
of 1859 include every application for execution bond fide 
made, and all acts done either by the Court or by an 
Officer of the Court, or bond fide by the applicant, for 
enforcing a decree or keeping it in force. 


a 
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Li Eed 
In cases falling within Section 21%, a judgment-oredit- 
or should- apply for the exegution -of the decree and 
` not for the issue of a notice; it ig, the: datz: of the 
Court to issue the notice. ës 


The striking of an execution case off the file fs not a 
proceeding for the purpose of enforcing the decree. In 
such-a cage limitation will count from the date when the 
“applicatgon for execution was first made, or when the 
last bond fide act was done in furtherance of the 
~ application, 

hese -cases were referred to o Full 


Bench under the following orders :— 
Referring order in Case No.-778 of 1865. 


L, S. Jackson and Glover, J, J.-~Tue 
question, - arising. in this case on whigh we 
have considerable doubts, and on which there 
hag been some diversity of ruling; is this :— 
Whether the ‘notice which is required by 
Section 216 Code of Civil Procedure to issue 
where application i is made to execute a de- 
cree more than a year after its date, or 
against the heir 
original party to the suit, is a proceeding 
within the terms of Section 20 of the present 
Limitation Act to enforce the decree or to 
keep it in force. 


The Zillah Judge in the present cage SE 
determined that it i8 80. 


We understand it to be generally agreed 
that a mere, ápplication to execute (in ¢ cases 
where notice under the. Section, cited is not 
requisite), without the subsequent issue of 
any process against the person or property 
of the debtor, is not such a proceeding. 


Does the issue, of notice carry me decree- 
holder any “farther e 


It will be observed that the words of the 
Code are somewhat’ peculiar, ` 


It is not the business of the party seeking 
execution to give notice or to ask for the 
issue of a notice. He is (wide Section 207) 
to “apply to the Court” who8e duty it is 
to execute the decree; that is, he is to apply 
for execution or enforcement of his decree. 


It is the Court itself which, under Section 
216, is in certain cases to issue a notice; it 
ig the Court which, taking notice’ of the 
various particulars-required by-Section 212 
to be contained in-the application, and deal. 
ing with the matter as ‘directed by Section 
15 Am XXII of 1861, ‘perceives the neces- 
sity of giving notice to thè judgment-debtor, 
and issues notice accordingly.” 


If, on receiving notice, the party comes in 
and objects, the Court i is to paès such érder 
as may be just and proper; otherwise the 
Court is-to order the.decree to be executed, 
and then; under Section 221, when all ne- 
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cassary . EE ‘measures haye - been 
taken, the Court may issue the proper war- 
rants for the execution of the decree. 


-From this it seems to appear that the 


‘issue of notice under Section 216 is. not an 


act of the decree-holder himself, but .a vo- 
luntary act of the Court im. certain caséé, 
and that the procedure upon it isa prelimi- 
nary, and, as it- were, parenthetical matter 
apart from the ‘actual’ enforcement of the 
decree. “At least, if it go in the direction of 
enforcing the decree, it is not the act of the 
decree-holder, but that of tha Court. Is 
the decree-holder to have the benefit of the 
Court’s action ? If so, is there any ‘reason 
why his application, —which in this case has 
the effect of causing a particular action, and ` 
thus tends to keep the decree in forco, — 
should have. no efficacy.in cases whey, from 


‘the sbsence of constraining circumstances, 


there is no occasion for notite ? And if a 
mere application to execute be sufficient, 
then a decree will. be-kept:alive by period- 
ical petitions, none of- which: the. judgment 
debtor may. ever séeor-hearof, T- 


It may be said that, by the pr ‘écedure duder 
Section 216, the judgmėnt-debtor has notice, 
and that the creditor understands (hat he 
has notice. The Act, however, dees not 
say that notice ‘will keep a decree alive, but 
requires for that purpose “some proceeding 
to énforce it, or to keep it in force.” "` 


If such notice would be sufficient inde- 
pendently of the Procedure Code, ‘then a. 
mere letter or verbal message would suffice, 
and this would lead fo the ‘most perplesing 
conflicts of testimony on the subject, as 
notice would in every case be alleged, and 
as certainly denied. 


Although the subject is not far from 
doubt, we incline to the pinion that the 
notice is not a sufficient proceeding, and, in 
order that the matter may be authoritatively 
settled, we desire that-it may be submitted 
to the Full Bench. 


Referring order in Case No. 811 of 1865. 


Peacock, Ç. J. and Jackson, J.—Tue 
parties in this proceeding are to be heard 
before the Full Bench upon the question re- 
ferred by Mr. Justice Louis Jackson. 


The further. hearing of this case ig 
postponed until after the decision of tha 
Full Bench, and the parties are then to be at 
liberty fo re-argue. this case with reference 


to any question which is now open to thom 
to raise. 
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Referring orders in Case No. 3847 
- SE 1866, 

Loch, J.—In' this case the decree-holder 
attached certain property belonging to the 
debtor on 28th March 1862, and the execu- 
tion case continued on the file till 28th June 
of the same year, when it was struck off. 
On 17th May 1865 the decree-holder made 
à fresh application for execution, but on 
appeal the Judge has held him to be barred 
by limitation, considering that the time began 
to run against him from the date on which 
he had taken some proceedings in the case, 
viz. 28th March 1862, and not the date on 
which the case was struck off the file, 28th 
June 1862. From the wording of the law, 
the Judge appears to be correct in thé view 
that he has taken; but it was held in 
another gase admitted to review in July last 
by Messrs. Loch and Glover that, in cases 
where some effeétual steps had been tgken 
by Ale de@ree-holder, he was entitled to the 
benefit of the time during whieh the sait 
was. pending, and got a fresh start from the 
date on which it was struck off. Reading 
the law again, I .doubt whether this is a 
correct ruling. It may be observed that, 
under orders of the late Sudder Court, exe- 
cution cases’ are liable to be struck off the 
file if no steps are taken to carry the execu- 
tion on for six weeks ; so that a case can 
never remain pending very long if a Judge 
exercise a proper supervision. It not un- 
frequently happens that a decree-holder is 
unable to proceed with the execution for 
want of a proper order from the Court. 
Attachment is frequently made, and the 
report of the Nazir is ordered to be filed, 
whereas there should be some order requir- 
ing the party to issue proclamation of sale 
within a certain period. The party remains 
waiting for such an order. Time passes by, 
and when the case is next taken up, it is 
struck off the file for default. If a petition 
be put in asking the Court to issue procla- 
mation of sale, it is either directed to be 
brought up with the record, or a report is 
called for from the office,—which shares the 
fate of other reports, and is filed°with the 
other, papers, and remains there till the 
Judge has leisure to take if up. A certain 
rule should, however, be laid down for the 
guidance of ‘the Lower Courts, and I propose 
that this case be sent up to a Full Bench of 
five Judges to determine the point whether 
the period of limitation is to run from the 
‘date on which the decree-holder last did 
Something to keep his decree dive, or whe- 


ther, where something has been done, the ! ment, 


of 


decree-holder may have a new start from the 
time when the case was struck off the file. 


Macpherson, J.—I am of opinion that the 
right tg take out execution has been lost in 
this casg, 2nd that the decree-holder is not 
entitled to calculate his three years frgm the’ 
date when his execution case was struck off. 
I think the .question should, however, be ` 
referred toa Full Bench, for the reasons 
given by Mr. Justice Loch. 


Full Bench Judgments 


Peacock, C. J. ( Trevor, Loch. and Mac- 
pherson, J. J. concurring ).— THE answer to 
the questions stated for the opinion of a.Full 
Bench depends upon the proper construction 
of the words “ unless some proceeding shall 
have been taken to enforce such judgment, 
decree, or order ” in Section 20 Act XIV of 
1559. The Section is as follows :~— 


“ No process of execution shall issue from 
“ any Court not established by Royal Charter 
“ to enforce any judgment, decree, or order. 
“ of such Court, unless some proceeding shall 
‘‘ have been taken to enforce such judgment, 
“ decree, or order, or to keep the same in 
“ force within three years next preceding 
“ the application for such execution.” 


It was contended, in the course of the ar- 
gument, that the words ‘ unless some pro- 
ceeding shall have been taken” mean “ unless 
some warrant for execution shall have been 
issued.” It is clear, however, that that is not 
the meaning of the words. Section 20 be- 
gins by saying “no process of execution 
shall issue,” whereas Section 19 commences 
with the words “no proceeding shall be 
taken,” -—which shows that the Legislature 
did not cousider the words “ process of exe- 
cution” and “ proceeding to enforce such 
judgment” tg be synonymous. The words 
used in Section 20 after the word “ unless ” 
are nearly tlre same as those used in the 
commencement of Section 19. The two 
Sections are framed upon a different prin- 
ciple. Section 19 enacts that no proceeding 
shall be taken to enforce any judgment, &c. 
but within 12 years next after a present right 
to enforce the same has accrued, &c. unless, 
Bo, But, according to the literal wording of 
Section 20, no process of executione could 
ever issus to enforte a judgment even with- 
in a week from the date of it, unless some 
proceeding were taken to enforce or keep it 
in force within three years next before the 
application for execution. The meaning of 
the Section was, doubtless, to prevent process 
of execution from being issued on a judg- 
decree, on order of a Court not estab- 


‘muking of the application, 
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lished by Royal Charter after the expiration 


: of three years from the date of it, unless some 


* proceeding to enforce it or to keep i it in. force 
‘should have been taken. within three years 
next before the-application for exegution. 


oa We,think that the. words “ some proceed- 
in Section 20 include applicatiotis for. 


ing ” 
execution bond fide made under Section 207 
of the Code of Civil Procedure, and ‘all acts 
done either by the Court, or by an Officer of 
the Court, or bond fide by the applicant, for 
enforcing. the decree or keeping'itin force. 
For instance, if a decree or order of Court 
were more than one year old, an application 
made to the Court for execution would.-be a 
proceeding Lo enfntee the decree, although it 
would be necessary to issue a notice to the 
judgment-debtor ` or his representative to 
show cause why execution should not issue 
against him. So also the service of such 
notice if made bona fide ; go also the issue of 
process of execution, or the execution of such 
process. These would “all be proceedings, 
but no proceeding. would be effectual within 
the meaning of Section 20, unless it were 
bona fide. 


If the party were to make an application to 
the Court for execution, and should neglect 
to lodge the necessary tullubana, his neglect 
would be evidence from which the Court, 


upon a subsequent application for execution; 


would have to decide whether the form- 
er application were a bona fide one, or mere- 
ly colorable for ‘the; purpose of keeping thé 
decree alive. Jg: ‘all these cases, the Court, 
to which application for execution ig made, 
must decide whether the former application 
which is relied upon was bonâ fide or not, 
We cannot lay it down as a rule of law that 
an application made without lodging tullu- 
bana would not be a bord fide application, for 
it might happen that, immediately after the 
the defendant 
might die, and it might be necessary, instead 
of lodging the tullubana, to make a fresh ap- 
pljeation for -execution against his heir at 
law. - 


The Judges whe referred the question in 
No. 778 appear to be right in considering 
that, ig cases falling within Section -216 of 
the Code of Civil Procedure, the judgment- 


~ creditor. should apply for the execution of 


the decree, and not for the issue of a- notice, 
and that i¢is the duty.of the Court to. issue 
the notice. But in such case the application 
for execution upon which a notice is issued 
is just as much a proceeding to- enforce the 


. decree as an application for execution of a 


THE WEEKLY REPORTER.” 


Rulings. 101 


decree, not a year old; on which a ERUNT is 
issued. © The application i in either. “case is a 
proceeding. 


It also appears to us that: issus. of the 
notice by the Court is a proceeding, and. 
that the service of the. notice’ by the 
officer of. the’ Court is a proceediiig. -TBe 
latter is as much'a proceeding as a levy of 
part of the amount under an-attachment in a 
case in which theré were not sufficient assets 
of the debtor to satisfy the decree'in full. 
If a question arise on any subsequent appli- 
cation from what period the three years shall 
date, it will date from the last of the proceed- 
ings, either a bond fide application, or the last 
act done by the party, by. the Court, or by 
the Officer of the Court, in. furtherance ‘of the 
application. 


That disposes of the hopal No. 0778 of 
1865. In that-case wą are of opinion that 
the Zillah Judge was right. 


© 
‘Appeal No. 811 of 1865 must go back to 
the Court which’. referred” HS becãuse it is 
unnecessary tò occupy the ‘time of. be Fall 
Bench in- considering... whether the.applica- . 
tion “for execufion against “Jankée- Bibeo 
was a bond fide application or not. 


As to Appeal No. 347 of 1866, we thiak 
that the mere pendency of procéedings 


struck off the file for want of prosecution is 


not the taking of a proceeding. There 
must be some application made, or some act 
done, to enforce the decree, or to keep it in 
force, to constitute a proceeding. The strik~ 
ing of an execution case off the file is clear- 
ly nota proceeding for the purpose of en- 
forcing the decree. „In such a case, there- 
fore, the time would date from the period 
when. the application was first made, or 
when the last bond fide act was done in 
furtherance of the applicaéion. From that 
time the period of three years mentioned in 
Section 20 Act XIV of 1859 would count. 


In No. 778 the appeal will be dismissed 
without costs. No. 811 will go back to 
the Division Bench, to be determined ac- 
cording to the view which has now been 
expressed ; ; and in No, 347, the appeal will 
be dismissed with costs. i 


. Jackson, J.—-It is nót necessary that I 
should attempt to add anything either to the 
judgment or the reasons which have been 
stated by the Chief Justice. Butas I was 
one of the Judges who referred the first. of 
these three cases (Case No. 778 of 1865) 
and as I then inclined to the opinion that: the 
service of a notice might not be a sufficient 
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proceeding to keep the decree in force, I think 
it right to state that I entirely concur in the 
judgment which has now been delivered. 
The principle which the: Court has adopted 
in the present case, both obviates the doubts 
and ‘difficulties which I felt-on that occasion, 
and also lays down a safe and intelligible 
rule for the guidance of the Courts below. 


I observed that the issue of notice under 
Section 216 was not so much the act of the 
decree-holder as that of the Court, That, 
perhaps, is quite true. But itis nevertheless 
the case that the issue of notice, although 
not the direct act of the party, springs 
from his application. It is a legitimate con- 
sequence of his application, and the issne of 
a notice-under the Section cited, and the ob- 
taining of an order to execute the decree 


thereon, would afford an extremely good. 


criterion of the bond fides of his application. 


For these reasons I entirely concur ine the 
judgment.” 


D 
DH pa 
- 


“The 11th September 1866. 
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e 


Present: 


The Hon’ble Sir Barnes Peacock, Kt., Chref 
Justice, and the Hon'ble C. B. Trevor, G. 
Loch, L. S. Jackson, and A. G. Macpher- 
son, Judges. 


Section 348 Act’ VIII of 1859— 
Notice of objections by respond- 
ents: * 


Petition of objection under Section 348 Act 
VIII of 1859 in Special Appeal No. 778 
of 1866. 


Madhobeé Dossee, Petitioner. 


Mr. R. E Twidale for Petitioner. 


A respondent may file with the Registrar, before the 
hearing of the appeal, a written notice of the objections 
which he intends, under Seotion 348 Act VIII of 1859, 


to take at the hearing. F 


Tux question in this case, which was sub- 
mitted for the decision of a Full Bench, was 
as to whether an objection under Section 
348 Act VIII of. 1859 need be filed in writ- 
ing, and if so, whether it may be filed before 
the hearing of the appeal. 

Judgment of the Full Bench.—We think 
that, as a point of practice, there can be no 
objection toa respondent filihg a notice 
with the Registrar, and specifying in the no- 
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tice the objections which he intends to take 
on the hearing of the appeal. It is far more. 


convenient, antl far more fair, to the Court ° - 


and to the parties that such notice should be 
given. *Ghe Registrar should, in future, 
receive and file any such notice. dë 
It is merely a matter of practice. The law 
does not prohibit such a notice, although the 
Court cannot compel the parties to give it. 


The. llth September 1866. 
° Present: 


The Hon’ble Sir Barnes Peacock, K4.. Chief 
Justice, and the Hon’ble C. B. Trevor, 
G. Lech, L. S. Jackson, and A. G. 
.Macpherson, Judges. 


Appeal to Privy Council— Review o 
judgment. 


Case No. 350 of 1865. 
Appeal to the Privy Council. 
Soudamonee Dossee, Appellant to England, 
VETSUS 


Maharaj Dheraj Mahatab Chand Bhadoor, 
Respondent to England. 


Babios Onoocool Chunder Mookerjee and 
Nil Madhub Sein for Appellant. 


Mr. R. V Doyne and Baboo Juggadanund 
Mookerjee for Respondent. 

An order rejecting an application to review a judg- ` 
ment passed on appeal is not an order made on appeal, 
from which an appeal lies to the Privy Couneil under 
Section 39 of the Charter of the High Court, 

This case was referred toa Full Bench 
by L. S. Jackson, J. under the following 


order :— 


Referring order—Tus question before 
me is whether the present appeal to Her 
Majesty in Council ought to be allowed to pro- 
ceed, the circumstances being that the ap- 
pellant was a respondent in this Court, 
against whom a Divisional Bench pronounc- 
eda judgment. Au application, to review 
that judgment, was afterwards made. ‘Tt 
was admitted to argument by the learned 
Judge who had written the judgment, and 
afterwards coming to be argued before the 
Divisional Bench which had decided gt, the 
application was rejected. The petition of 
appeal to England does not specifically state 
whether the appeal is against the original 
judgment provounced, or against the judg- 
ment on the application to review, or against 
both. If the appeal be directed against the 
judgment originally pronounced, then much 
more than the period of six mouths allowed . 


k 
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by the order in Council of 1838 has expired, 
and the application to appeal to Her Majesty 
was in fact put in precisely as the period 
of six months after the second judgment 
was about to expire. ` ie 

. There is already a decision of three 
Judges of this Court, including the* Of- 
ciating Chief Justice, in a case reported at 
page 13, Miscellaneous Rulings, I Weekly 
Reporter, io which it was held that, ina 
case similar to this, the time for making the 
appeal (six months) ran from the date of the 
order rejecting the application for review. 

That decision has since been followed in 
at lgast one case on the Miscellaneous side 
of this Court, and I myself was certainly at 
one time of opinion that that decision was 
correct in principle. Oa further considera- 
tion, the question appears to me to be one 
of great doubt. The ruling in that case 
does certainly seem to be opposed to the 
express terms of Her Majesty’s order in 
Council, because, in the case in question, as 
well as in the present case, although it may 
be that further arguments were adduced, and 
possibly new reasons assigned in the judg- 
ment of the learned Judges, yet in fact the 
decision passed on the second occasion was 
essentially the same as the decision passed 
on the first occasion. The Civil Proce- 
dure Code provides for the hearing of 
an application for review in cases where 
the appeal to Her Majesty in Council has 
been preferred, provided that the proceed- 
ings shail not have been transmitted to 
England. It is therefore quite open to 
parties to carry on proceedings of review 
and proceedings of appeal to England at 
the same time, and therefore a party, who 
has applied for a review of this Court, is in 
no way debarred from proceeding with his 
appeal to England, . 

Under, therefore, circumstapces like the 
present, it appears to me very doubtful 
whether we are not proceeding beyond the 
powers entrusted to this Court by the Let- 
ters Patent and contravening the order in 
Council, in admitting the appeal after the 
lapse of six months from the date of the 
original judgment. 


Upon the whole I incline to the opinion 
that, where .additional evidence has been 
let in, or where the Division Court modi- 
fying its view of the case has given its 
decision on groands other than those on 
which its original decision was based, there 
has been, in effect, a new judgment, from 
which A new period of six months will run, 
but that where the judgment on hearing 
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the review has merely affirmed the first 
judgment, then there is no new period. 
Considering this point, therefore, extreme- 
ly doubtful, and also considering it one of 
great importance, I think it better. that the 
matter should be referred to a Full Bench, 
and it will be referred accordingly, = 


The judgment 'of the Full Bench was 
delivered by— 


Peacock, C. J.—The Charter of the High 
Court allows an appeal to the Privy Council 
‘in any matter not being of criminal juris- 
“« diction, from any final judgment, decree, 
"or order of the said High Court of Judica- 
“ ture at Fort William in Dengal made on 
H appeal.” ' l 

The question is whether an order of a 
Division Bench rejecting an application for 
areview of a judgment passed on appeal 
is a judgment made on*apperl. 

In this case a Division Bench heard a 
apecial appeal and then passed a decree in 
the case. ‘An application was afterwards 
made for a review of the judgment. : Under 
Section 378 of.the Code of Civil Procedure, 
no review of judgment ought to be granted, * 
without previous notice to the opposite party, 
to enable him to appear and be heard in 
support of the decree of which a review is 
applied for. The application was made to 
a single Judge, and he thought it reasonable 
that the opposite party should be summoned. 
When the case came on to be heard, the 
Court rejected the application for the review, 
—in other words, they would not grant a 
re-hearing of the appeal. 

That was not an, order made on appeal, 
but merely an order made on application to 
the Court to review their own judgment.. If 
a review is admitted, then under Section 380 
the case is set down to be we-heard, and the 
order of the Division Bench upon the re- 
hearing isa new decree, whatever may be 
the result of the re-hearing. 

But as it is, the Court merely rejected 
an application to review their own judg- 
ment; and that rejection is not an order 
made on*appeal. Consequently the Court is 
not in a position to admit an appeal against 
that order. It cannot admit an ‘appeal 
against the original judgment of the Division 
Bench, inasmuch as the petition of appeal 
was not presented within the period of six 
months prescribed by the Rules of Her Ma- 
jesty in Council on the .10th April. 1838, 
Section 1. dë 

There is mo hardship in this case. The 
learned Judge who referred the case has 
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clearly pointed out that an application for 
review of. judgment may be made after an 
appeal has been preferred to Her Majesty in 
Council, and before the proceedings in the 
suit have been tr ansmitted (see Act VIII of 
1859, Section 378.) , 

If the parties choose, they may apply 
specially to Her Majesty in Council. But 
we have no power to adinit the appeal. 


The 11th September 1866. 
Present : 


The Hon’ble G. Loch and J. P. Norman, . 
Judges. 


eLimitation—Execution. 
Case No. -456 of 1866. S 
a 


_ Mistellaneous Appeal from an order passed 

, by Mr. A. Abercrombie, Judge of Dacca, 
- dated the 9th April 1866, reversing an 
order passed by the Principal Sudder 
Ameen of that District, dated the 20th 
December 1865. . 


| Mr. W. G. N. Pogose:(Decree-holder) 
Appellant, 


VET SUS 


` Boistub Lal and others (Judgment- -debtors) 
Respondents. 


Mr. C. Gregory and Baboo Kalee Mohun 
Doss for Appellant. 


Baboos Dwarkanath Mitter, UnnodaPershad 
Banerjee, and Luleet Chunder Sein for 
Resporidents, 


The steps taken to enforce the execution of this 
decree, which was in force when Act XIV of 1859 was 
passed, were held to be bond fide and sufficient to keep 
the decree alive. 


Karre Kishore and his mother Monikor- 
nika obtained in 1845 a joint decree*for pos- 
session and mesne profits against Narain 
Doss and others. Possession was taken in 
1846, and the case was struck off on 8th 
April: 1847. Kalee Kishore alone applied 
for execution in 1850, and the case was 
struck off in August of that year, as the ap- 
plicant was not the sole decree-holder, In 
February 1852, Shibo Soonduree, the wife 
of Kalee Kishore, and his uncle Ram Kishore, 


applied to execute the decree, alleging that 


it had been transferred vin gift to them by 


Kalee Kishore, who had disappeared since . 
This application " 


degt 1258 (Jane 1851). 
was rejected, because Mcdikornika had not 


joined ii;, and because Kalee Kishore had no 


power to make a gift of the whole decrece, 
and it‘ was held that no order could bepassed 
as to the genuineness of the deed of gift iu 
the absence of Kalee Kishore, and that his 
wife could not take out execution ‘till the 
ceremony of “ kooshapootul”’ had been per- 
formed, 


No further steps were taken till after the 
passifig of Act XIV of 1859. ` On 28th De- 
cember 1861, Shibo Soonduree again apphied 
for execution of the whole decree, claiming her 
-i husband’s share as heir, and Monikornika’s 
under a deed of gift. Her claim was again 
rejected, as twelve years from the disappear- 
ance of her husband had not expired, and 
she had not performed the ceremony of 
kooshapootul ; and till this were done, she 
could not claim as his representative. From 
this order, an appeal was preferred, which 
was rejected on 6th December 1862. She 
subsequently in 1863 applied for a certifi- 
cate under Act XXVII of 1860, to collect 
the debts due to her husband, which was 
granted to herin July 1864. The present 
application is made by both Shibo Soon- 
duree and Monikornika, and was preferred on 
8th Bhadro 1271 (23rd August 1861). 
Shibo Soonduree alleges that her husband 
disappeared in Jeyt 1258, or about the Ist of 
June 1851; ‘that, according to Hindoo law, 
he could not be considered as dead till 
twelve years from the date of his disappear- 
ance had passed; that this period expired 
on or about June 1863 ; that she performed 
his obsequies by burning his effigy (koo- 
shapootul) on oth Assar 1270 (18th June 
1863) and was then in a position to apply 
for execution of the decree as her husband’s 
heir and representative ; that to enable her 
to represent him more effectually, she had 
secured a certificate to collecs his debts 
under Act XX VII of 1860 ; that the steps 
taken by her to enforce the decree in 1861 
were within time and were made in good 
faith ; and that the present application is 
within time, three years from the previous 
boné fide proceedings taken to keep the 
decree alive not having expired. 

On the other hand, it is contended that 
neither the steps taken by Shibo Soonduree 
in 1852, nor those taken by her in 1861, can 
be considered as bond fide proceedings, for 
at neither time had she any right to take out 
execution. On the first occasion, she came’ 
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in with one Ram, Kishore, guder o spurious | Kishore had thg power: to transfer the in- 
- deed of gift from her husband, which was "ere, of Monikornika, as ewell ns his own, 
rejected by the Court, and is how repudiated | refused to look into it during the absence of 
‘by herself ; and on the second occasion, -she |-Kalee Kishore, and at the same’ time de- 


claimed the whole decree, partly |g heir to 
e ber husband, and partly under a gift from 
his co-decree-holder Monikornika; that deed 
of gift is now repudiated, and Monikoraika, 
colluding with her, now joins in the -present 
application’; that when she sought for per- 
mission to execute as heir to her husband, 
she was notin a position to do so, as his 
kooshapootul had not then been performed ; 
that her attempts to execute the decree*have 
heen tainted with, fraud, and -consequently 
all the proceedings must be considered as 
null and void ; and- that the further execu-. 
tion of the decree is barred by limitation, for, 
as Shibo Soonduree’s attempt to execute in 
1852 came to nothing, that made by her 
husband Kalee Kishore in 1850 was equally 
infructuous, and therefore the date of the 
last effectual step to execute the decree 
must be taken to be in 1846, iv which ‘year 
possession was given ; and reckoning from 
that date, the period for executing the -de- 
cree had elapsed before the passing of 
Act XIV of 1859, and ‘the decree was not 
then in force ; that as there was no. legal dis- 
ability to the execution of the decree when 
it was passed, any subsequent disibility‘ 
which might arise would not under the law,’ 
as it stands at present, give the petitioner a 
fresh start from the date when that disabil- 
ity ceased ; that when Kalee Kishore left 
his house, he- might hava made, and was 
bound to make, arrangeinents for the manage- 
ment of his affairs, and having failed .to do 
so, his representatives cannot plead a legal 
disability. 

- The frst point to be determined ~is ‘-whe- 
ther’ the decree was in force when Act XIV 
of 1859 was passed ; and secondly, whether 
effectual steps were taken to execute thia 
decree sufficient to keep it in force within. 
the period prescribed by Section 21- of that 
Act. Now we find that in 1852- Shibo 
Soonduree came in under a deed of gift 
from her husband and claimed. a right fo: 
execute the whole decree. The genuineness ` 
of the geed has never been enquired into, 
but whether genuine or net, it was evident, 
unless proved to the contrary, that Kalee 
_Kishore.could not make a gift of the whole 
decree-in which there was a co-decree-holder, 
and this was of itself a sufficient, abjection 
to stop the execution under that application. 
“The Court, instead of going into proof of the 


deed of gift and ascertaining whether Kalee ! 















clared Shibo Soonduree incapablé of claim- 
ing as heir until the kooshapootul ‘had 
been performed. It appears’ to“-us tiat 
this was a bond;.fide attempt to execute 
the decree, though’ Shibo Soondiree claimed 
more thau she was ‘entitled to. That she 
does got now rest hor clani n upon that deed 
of gift is not of itself sufficient ground for 
concluding that she did not then believe it 
to be genuine. Previous to the enactment 
of Act XIV of 1859, a decree-holder, filing a 
fresh application for execution within 12 
years from the date of any former proceeding 
in execution; was-considered to be within 
time, the period for executing a decyge get- 
ting a fresh -start ‘from the termination of 
the fprmer proceedings. From 1852, as the 
law then stood, Shibo: Soonduree’s right to 
‘execute extended to:1864,, and it must be 
borne-in mind: that-the lawas it then: stood, 
also took-coghizaricé of, and “allowed. time 
for, ayy legal disability-.which might ‘arise 
to the-party entitled (o. do or ¢cliim any 
thing by law. In-the case of*minofity, for 
Instance, though the cause of action.com- 
menced in the life-time of the father, the 


“period during which his son was disabled by 


minority from enforcing his right was always 
allowed in calculating the period of 12 years 
within which a suit was to be brougut. So 
also the Courts were authorized by law, Sec- 
tion 14 Regulation IIL 1798, to make a 
deduction on good and sufficient cause being 
shewn ; and under the old law, the legal 
disability under which Shibo Soonduree 
labored would, doubtless, have been consid- 
ered a good and sufficient cause for deduct- 
ing the time till the “ kooslrapootul” of her 
hushand had been burnt, so that if her second 
application to execute had not been made 
within 12 years of the first, the difference of 
the time during which the legal disability 
continued would have been allowed her. 
We find, however, that Shibo Soonduree did 
uot wait till the expiry of 12 years from the 
date of the rejection of her former appli- 
cation, bat op 28th December 1861, pro- 
bably -alarmed by the stringent provisions of 
Act XIV of 1859. which was to come into 
operation on the Ist of January 1862, she . 
again made an application for-execution, and 
this time she claimed a sight to execute 
partly as heir of her husband, and partly” 
under a gift ‘from Monikornika. Whether: 
the deed of gift in this case was genuine- or 
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not, was not enquired into.’ The application 
wns rejected, because she was not then euti- 
tled to execute as heir to her husband, as his 
“kooshapootul” had not been burnt. Dis- 
satisfied witb the decision of the first Coart, 
sha appealed to the Judge, who confirm d the 
order on 6th December 1862. It is clear 
that this application for execution was made 
Within the time prescribed by Section 21 Act 
SIV of 1859, for it was made within three 
yenrs of the passing of the Act, and before 
the time allowed under the former Code of 
Procedure had expired. We think also that 
it was a bond fide application sufficient to 
keép the decreein force, for Shibo Soonduree, 
not satisfied with the judgment of the first 
Court, made an appeal to the Judge, shewing 
thereby that she was iu earnest in applying 
for execution. Nor does the fact that, in the 
application now before us, Shibo Soonduree 
has been joined by Monikornika, prove „that 
the formewwas acting in fraud, when she 
appfied for the execution of the whole decree 
in 1861. Some arrangement may haye been 
come to between the parties. The deed of 
gift from Monikornika might have been a 
genuine document, but for some reason or 
other it has been put aside, and now the pai tiés 
before the Court are those who are legally 
entitlet to execute the decree, which, as has 
heen stated above, we think was tn force at 
the passing of Act XIV of 1859, and has 
since been kept alive by the proceedings taken 
in 1861; and as the present application is 
mande within three years of those proceedings 
of 1861, we think that the execution of the 
decree, as.now prayed for, should be allowed 
to proceed. Under this view of the case, 
we reverse the orders of the Lower Courts 
with costs, and allow the petitioners to take 
out execution in the usual way. 

We desire to add that this rather intricate 
ease was thoroughly discussed by the vakeels, 
and in particular the Court has derived much 
assistance from the very careful argument 
of Baboo Kalee Mohun Doss. 


The 12th September 1866, 
Present: 


The Hon’ble G. Loch and A. G. Macpher- 
son, Judges, 


Execution—Time to appeal — Deduc- 
tion-—-Sunday. 


Case No. 506 of 1866. 


Miscellaneous Appeal from an order pass- ` 
, éd by the Judge of Jesore, dated the 25th : 
April 1.66, affirming an order passed by 


the Principal Sudder. Ameen of that 
District, dated the 21st March 1866. 


Gopeenath Roy (Judgment-debtor) ` 
- Sa Appellant, 
versus a 


Gopeenath Chatterjee (Decree-helder) 
Respondent, 


Baboo Nil Madhub Bose for Appellant. 


Baboo Khettur Mohun Mookerjee for 
Respondent. 


Under Section 11 of Act XXIII of 1861 an appeal 
lies from the order of a Lower Appellate Court, rejecting 
an appeal in an execution case as presented out 
of time, 


The time occupied in procuring a copy of the order 
appenled from should be deducted from the period of 
limitation, 

If the period within which an appeal ought to be 


filed expires on a Sunday, the practice is to admit 
the appeal on the following day. 


OBJECTION is taken to the hearing of this 
appeal on the ground that no special appeal 
lies to this Court from an order passed by 
the Lower Appellate Court rejecting an 
appeal in an execution case as presented 
out of time. As this is an appeal by one of 
the parties to the suit, we think it comes 
under the provisions of Section 11 Act 
XXIII of 1861, and we are shewn a case in 
which the Chief Justice and Mr. Justice 
Louis Jackson admitted a special appeal 
under similar circumstances, in the 8th Vol. 
of Sevestre’s Reports. 

The Judge rejected the appeal, because 
the petition was not presented in time. The 
order from which the appeal was preferred 
was passed In an execution case on 2Zlsé 
March 1866. The period for appeal expired 
on 20th April, but the petitioner is entitled 
to two days which were occupied in getting a 
copy of the judgment appealed from. This 
gave him to the 22nd April, which was a 
Sunday, and he was thus prevented from fil- 
ing his petition within time. No doubt, the 
petitioner shewed great negligence in apply- 
ing so late for the copy he required to file 
with his appeal, but that application was 
within time ; and had the 22nd been any other 
day but a Sunday, de could have filed his 
appeal on that day. It is the general prac- 
tice of the Courts, should the day on which 
appeals have to be filed fall on a Sunday, to 


receive them on the following day ; and we ` 


think the Judge in this case should have fol- 
lowed the practice which is well known. He 
has not allowed the time occupied in procur- 
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ing the copy of the. or dera appealed fiom, Had 
he done so, he would have seen that the. peti- 
“tioner’s time for filing the appeal did not 
expire till Sunday the 22nd. We reverse 
the order of the Lower Court with oe 
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The 12th September 1866. 
Present: 


The Hon'ble G Loch and A.G. Macpherson, 
is CG Judges. Fa : 


Symmary Ejectmeut— Possession 
- under decree, 


Case No. 266 of 1866. ` 


a Co 


Miscellaneous Appeal from an order passed“ 
by the Principal Sudder Ameen of 
Bhaugulpore, ‘dated the 5th February 
1866. 


| Rajan Leelanund Singh Bahadoor g udgment-. 1 
debtor) Appellant, 


VETSUS, 


Motee Singh, and others (Decree-holders) 
Respondents, ` 


Mr. R. E. Twidale, Moonshee Ameer A), 


and Baboo Unnoda Pershad Banerjée for: 
Appellant. 


Baboo Luchhee Churn Bose for Respondents.’ 
, A Court has no power samtnarily to deprive a decree- 
holder of possession - of lands which have been decreed 
in his favor, and of which he bas been put into posses- 
sion under~ his decree, and to which the parties seeking 
possession of the lands in question laid no claim- when 
the decree-holder took possession, though they claimed’ 
other lands, 


Tue petitioner before us, Rajah Leelanund 


Singh, brought on action to recover posses-.|, 


sion of 35 villages in Tuppeh Dhumsaine, a 
ghatwalee. tenure, and obtained a decree 
agåinst three of the sons of Toofanee Singh, 

the late ghatwal, who had been dismissed for 
misconduct. On endeavoring to take pos- 
session, he was opposed by the three younger 
sons of J’oofanee Singh, who claimed a moiety 
of ten villages specified by them and br two 
other parties, each claiming ten’ and nine of 
the other villages respectively. After the case 
had been before this Court in May 1857; and 
returned for further investigation, the Prin- 
cipal Sudder Ameen on.6th June 1862 dis- 
missed the. three claims; and in that proceed- 
ing the claim of the sons of Toofanee. was. 
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distinctly set. forth: as, being made'for the 
moiety of ten villages only. An appeal was 
preferred to this Court- by tħe:-sons of 
Toofanee ; and on the Ist April’ 1863; it was: 
held that the sons of Toofanee were: ` entitled 
to a’moiety of the whole property, and not 
merely of the ten villages they claimed, and: 
possession was ordered to be given to them. 
This order was modified on.15th July 1863,. 
but in the mean time’ the Principal, Sudder 
Ameen had directed a moiety of the estate 
to be given up to the sons of Toofanee, in 
conformity. with the order of the High Court 
of ist, April, but on 31st December 1863. be, 
‘on review, limited possession to a moiety. of- 
ten villages as directed in. the High, Court’s 
subséquent order of 15th J uly: ` In. the mean 
time the Rajali had brought- a ‘regular suit 
for possession of the moiety of the ten vil- 
lages claimed by. the sons of ToofanBe, and. 
obtained a decree on 10th September 1864, 
and from this order an appeal was preferred.. 
TAn -appeal.in the Miscellaneous Department, 
bad also:-been | ‘préferr ed by, the.sons of 


| Toofanee against the dide: óf- the Principal 


Sudder Arieen of "Ste: December 1868, 
- which’ was dismissed bý this “Court on 5th 
April 1864, without prejudice to. any. rights 
‘which might accrue to them from the‘result 
of the. decision in the regular appeal» them 
pending. A review: of this order was &p- 
‘plied for, but rejected on 28th ` April 1865. 
The fegular. ‘appeal was heard, and the 
Rajah’s claim to the ten villages was dis- 
‘missed in June 1865, and the sons of 
Toofanee now seek to recover possession of 
a moiety of the 35. villages, and the Princi- 
pal Sudder Ameen, under a.mistaken view 
of the Court’s order of 28th April 1865, has 
ordered possession. to be given. Now the 
effect of that order was not to give to the 
sons of Toofanee anything, that they had: 
‘not claimed. The facts therein stated now 
appear to have been incorrectly given to the 
‘Court, but whether rightly or wrongly stated, 
they do not affect the principle there laid 
down, that possession would follow the result 
of the decree whether the Rajah had mention- 
ed five orefifty villages- ‘by name in his plaint. . 
The nature of that decree. was not then 
made known to the Court. It was'supposed- 


.to relate tothe whole ghatwalee tenure of 


Tappeh Dhumsaine, but.as now shewn us, 


‘it was. for a moietysofiten specified villages, 


The Rajah’s claim: to those villages ‘has 
‘been disallowed, and the decree by dismiss- 
ing the Rajah’s claim; for possession shews 
that the: possession of the three song in thésg_ 
ten villages is:not-to be disturbed by him, : 
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but it- ‘gives. thein ‘nothing more. It gives 
them no’ Tight to ask „for possession of other 
villages. deciged: to the Rajah under a separ- 
ate decree of 23rd November 1853, and of 
which ehas tuken possession under that 
decree. ‘The three sons of Toofanee, in their 
original. petition so far back as 1854, claimed 
only a moiety, „inten villages and admitted 
the,right of othef parties in the other vil- 
lages, and it was not till after the Let April 
1863 that they ever attempted to set tip.a 
claim for a moiety of the whole ghatwalee.. 
‘Whatever may be their rights, itis very 
clear that there is no power in the~Court. 
“summarily to deprive the Rajah oi posses- 
sion of lands which have been decreed in 
his favor, ‘and of which he has” been put 
into possession ` “under his decree, ` and to 
-which tliese three, sons of Toofanee laid no 
claim when the Rajah took possession, though 
they did claim ather dands. We reverse the 


order of the EE eg Ameen with: executed and satisfied as appears from the 
costs. , r i 


; NEE Ces ‘|’ Ameen’s reports and the respondent’s ac- 
vise 3 VI ` Ze KW "ou = l"knowledgment of having got possession and": 
oa : ‘subsequent claim under Section 15 of Act 

XIV of 1859. Under these circumstances ` 
the original decree was satisfied and cannot 
be revived’ or re-executed. Were we to. 
hold otherwise, no suit could -ever be said to 
be at an end, and no decree to be finally sa-. 
tisfied. ; 

De -f The appeal is décreed, and the order of the’ 
“Lower Courts reversed with costs. - 


Ameen of the Court professed to Have put _ 
him in possession and got a receipt from - 
respondent, acknowledging that he had got 
possession. This was in September 1862,- 
and theexecution case was finally -struck - 
‘off in July 1863. In September of (hate 
year, the respondent is, suid to have been 
dispossessed by the appellants, or some of 
them. The respondent, thén instituted a 
summary proceeding under Section 15 of 
Act: XIV of 1859, alleging possession and 
dispossession and claiming to be restored to` 
possession. That suit was dismissed on the 
groufid that the lands claimed could not be 
identified as covered by- the- decree, on as. 
being the land of which -:the Ameen gave 
possession. . Having failed in that suit, the 
respondent ‘then applied io ‘revive the pro- 
“ceeding in the original decree and to exe-_ 
cute that decree anew.” We think this 
cannot be. That decree had been fully 
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aie < The 13th ‘September “bës. 8 


F 7 S SECH Present: 

P re thas, 

The How’ble G. Loch and A. G. Macpher: 
~ 800, Judges., 


me ecution of Decree—S EE 


Case No. 508 of 1866. ~ 


: 
has 
r 
wn K 


Miscellaneous Appeal from an order passed The 13th September 1866. 
by the Judge of the 24-Pergunnahs, dated BS 

“the 80th April 1866, affirming an order 
passed by the Sudder Ameen of that 


District, dated the 23rd December 1865. 


Present: 


The Hon'ble J. P. Norman and L. ‘Ss. Jack-. 
son, Judges. 


Khatoo Bibee and another (Judgment-debt- 


Revi w of judgment. 
ors) Appellants, j TARTAR 


‘Shumboonauth Barooree and others, Peti- 


© Versus tioners,. 


Furukh Ali (Decree-holder) Respondent. | Baboo Roopnath Bannerjee for Petitioners, 


A record should always be kept by a Judge of all 


orders passed by him, rejecting applications or.reyiew’ 
of judgment, 


, Baboo Bungshee Dhur Sein for Appellants. 


-Babops Mohendro Lal Shome and Pearee 


_Mohun Mooherjee for Respondent. Norman, J.—Tms ease must go back to | 


the Judge of Dacca, to ascertain the true. 
facta and pass such order as may be neces- 
sary op the application for review. . 


..In the explanation submitted by him to. 
this Court, the Judge: states that, “if an 
application for review is rejected on appli-- 
cation: without any notice to the: opposite. 


ES? decree for possession once satisfied by the plaintiff's 
‘being put in actual possession cannot afterwards be 
‘revived. ot re-executed on the plaintiff being dis- 
possessed. - z 


- 


-Ir appears to us that the decision of the 
Lower Appellato Court is wrong. The re- 
SES got a: decree. for possession: an 
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had been removed and ‘the property had been ' 


party und returned to the applicant, no order 
- rendered liable to™sale for the debts of the 


. is written on it.” 


* °. This practice is in the highest degree 


-sirregular and improper. The Judge -de- 
prives himself of all check on misrépresenta- 
«tion, such as he supposes to have taken 
place*in the present case, and makes no re- 
cord of an application of which it is his duty 
to preserve a memorandum. 
Jackson, J.—I entirely agree with the 
observations made by my brother Norman. 
An application for review of judgment is 
an application which the law. permits 
parties to. muke, and on which they afe en- 
titled to. have an-expression of the judicial 
opinion of the Judge. “The practice followed 
by the Judge of Dacca is not only unfair to 
the parties, but if is most irregular, and 
_what one may call unbusiness-like to reject 
an application of this sort, without recording 
any order upon it. 


a 





The 15th September 1866. 
Present: 


The Howble Sir. Barnes Peacock, Kt., 
- Chief Justice, and the Hen’ble CG. Loch, 
L. S. Jackson, G. Campbell, and A. G. 
Macpherson, Judges. 


Interest —Jurisdiction—Execution:- . 
Case No: 249 of 1865. ` 


Miscellaneous Appeal from an order passed 
by louloie Mahomed Rufig Khan, Priù- 
cipal Sudder “Ameen of Monghyr, dated 
the 3rd September 1865. : 


Mosoodun Lall (Decree-holder) Appellant, 
VETSUS l 


Bheekaree Siugh and others (Judgment-debt- 
ors) Respondents. 


Mr. R. E. Twidale and Baboo’ Kishen Succa 
- ‘Mookerjee for Appellant. 


Baboo Debendro Narain Rose for Respond- 
e i ents. : l 
When a deeree is silent as to interest, the Court exe- 
cuting the decree has no power to award interest. 
This case was referred fo o Full Bench 
by Loch and Macpherson, J. J., under the 
following order :— ` E 
Referring Order.—Tue petitioner Ip this 
case held a decree against one Beharee Singh. 
Another decree-holder, now represented by 
the respondent, sold the property of the judg- 
ment-debtor and took away the proceeds on 
the ground that by her exertions certain col- 
lusive transfers of the property in-question 


4. 


_|is not awarded in the decree, 


judgment-debtor. -The petitioner brought a 
suit- against the successful’ decree-holder, 
Joycoomaree, to recover a rateable portion 
of the sale proceeds, as under the course of 
procedure in force previous, to the enartnient 
of Aert VIII of 1859, he was entitled to 
share, and he obtained a decree on 3ist July 
1857 (page 13866 S. D. Bi which, after ` 
deducting the expenses to which Joycoomna- 
ree had been putin bringing her successful 
suit, whereby the obstructions to the sale of 
the property of Beharee Singh were removed, 
awarded a rateable share of the remaining sale 
proceeds to the petitioner.- The sale took 
place in or about 1850 ; and th-execution of 
the petitioiier’s decree, the Principal Sudder 
-Ameen has awarded a rateable shgre, with 
interest up to“date of decree to be recovered 
from the respondents. ` e 


-- The dectee-holder, petitioner, ndtv asks this 


Court to give him interest up to the date of 
realization, urging that he has-been kept ont 
of his money, notwithStanding the decree 
passed in his favor so far back“as 1857. As, e 
however, the decretal order coutains no ‘pro- 
vision for the payment of interest, we think 
that we cannot in execution give thaj’ which 
In support 
of the application, a decision of a Divisional 
‘Bench of this Court, present Justice Bayley 
and Justice E Jackson, reported in Volume 
Vi. W. R., page 14, Miscellaneous Rulings, 
Hookum Babee, appellant, is shown us, in 
which mesne profit, during the pendency of 
the suit were awarded, though these were 
not comprised in the decree. And we find 
another case reported in page 26, Miscella- 
neous Rulings, of Volume VI. W. R., be- 
fore the same Judges, who held that, under 
the provisions of Section® 11 Act XXIII of 
i861, the Court executing the decree can 
award interest from ‘date of decree to date 
of payment on the amount decreed, though 
the decree itself is silent as regards the pay- 
ment of interest. These rulings are contrary 
to former rulings of this Court on the same 
point, td one of which reference is made in 
the later decision quoted ; for this. Court 
has held that.in execution nothing can be 
imported into a decree which must be exe- 
cuted as it stands, and that if there be any 
omission to award mesne profits or interest 
claimed, or which may accrue during the 
pendency of the suit, the party asking for the 
same should apply to the Court which nade 
the decree td amend it. And the reason for 
following this. course is obvious, fur there 
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‘may have been reasons not set forth iu the 
decree which may have led the Court making 
it to disallow such claims, and it is impos- 
sible for another Court executing the decree 
to say whether any such reasons did or did 
not exist. The words of the law (Section 11 
Att MXIT of 186i) which are considered 
.torgive authority to Courts executing a de- 
cree to award mesne profits or interest not 
comprised in the decree, are the following : 
“or of any mesne profits or interest which 
may. be payable in respect of the subject 
matter of a suit between the date of institu- 
-tion of the suit and execution of decree.” 
These words do not, we think, admit of the 
interpretation now sought to be put upon 
them, but relate to something which has 
been actually decreed, the amount of which 
cannot be ascertained at the time of passing 
the decree. ‘The first part of the Section 
refers to mesnesprofits generally, as clajmed 
in the swit. The second part, which con- 
-tains the words above quoted, refers to 
mesne profits and interest from the institu- 
tion of the suit to the complete execution of 
the decree; but in either case we appre- 
hend there must be a distinct award for them 
in the decree, leaving the amounts to be set- 
tled at the time of execution, and itis only 
as regards the amount that the Court execut- 
ing the decree has jurisdiction. As there 
are conflicting rulings on this point, and we 
difer from the opinion expressed by the 
Judges who decided the Miscellaneous cases 
quoted above, we submit the point for the 
authoritative ruling ofa Full Bench. The 
question which we refér is whether, if the 
decree itself be silent as to interest, the Court 
executing the decree has power to award 
interest. 


The judgment of the Full Bench was de- 
livered. by— 


Peacock, C. J—The point referred for the 
opinion of a Full Bench by Mr. Justice 
Loch and Mr. Justice Macpherson is whe- 
ther, when a decree is silent as to interest, 
the Court executing the decree nae power 
to award interest, 


_ The circumstances under which the ques- 
. tion arose are clearly stated by the Judges 
who referred it, and they have also pointed 
out the cases which conflict upon the point. 

We have no doubt that, in executing a 
decree, the Court which executes it has no 
power to alter or add to it. In many cases n 
decree may lawfully order amounts which 
are uncertain to be ascertained in execution. 
Sections 196 and 197 of Act VIII of 1859 


furnish examples of cases in which the en- 
quiry as to the smount of interest or mesne > 
profits decreed may be reserved for the 
Court executing the decree. : 

If a deeree awards a certain amount, for 
principal with interest thereon, at a | ie 
rate from a certain day to the date of realiz- 
ation, it is not possible for the Court pass- 
ing the decree to fix the sum payable for 
interest, as it-cannot know on what date 
the amount will be realized. The period be- 
ing fixed or capable of being ascertained, for 
which interest is by the terms of the decree 
to bé allowed, and the rate at which it is to 
be allowed being also fixed by -the dearee, 
it is a mere ministerial duty to ascertain the 
amount by calculation. 

The enquiry into the amount due for 
mesne profits is more of a judicial nature. 
But in both cases, by the express terms of 
the law, it may be left for the Court which 
executes the decree to ascertain what the 
amount is. 

But this is a very diferent thing from 
leaving it tothe Court which executes the 
decree to discharge the judicial functions 
of the Court which passed the decree, to the 
extent of awarding interest or mesne pro- 
fits in cases in which the decree is silent in 
regard to interest or mesne profits, or of 
awarding interest or mesne profits at a 
higher rate, or for a longer period than is 
warranted by the decree, or of awarding in- 
terest or mesne profits in cases in which the 
Court passing the decree has actually dis- 
allowed them. 

It is said that the power of allowing in- 
terest or mesne profits is delegated by Act` 


XXIII of 1861 Section 11 to the Court 


which executes the decree. 


That Secon enacts as follows :— All 
“ questions regarding the amount of any 
“ mesne profits which by the terms of the 
“decree may have been reserved for ad- 
‘‘justment in the execution of the decree, 
“or of any mesne profits or interest whjch 
“may be payable in respect of the subject 
“matter of a suit between the date of the 
“ suit and execution of the decree, as well 
“as questions relating to sums alleged to 
“ have been paid in discharge or satisfaction 
“ of the decree or%he like, and any other, 
‘c questions arising between the parties to 
“ the suit in which the decree was passed, 
“ and relating to the execution of the de~ 
* cree, shall be determined by order of the 
“ Court executing the decree, and not by 
“separate suit, and the order passed by the 


"27 Court shall be open to appeal.” 
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‘It appears to ug that the. only question 


— which je jett, to be determined by the Court 
executing the decree is th8 question of 


amount. The words are ‘all questions re- 
“ garding the amount of any mesne profits 


. € which by the terms of the decree- may- 


“ havd been reserved for the adjustment in 
-*¢ execution of the decree or of” (that is to 
say regarding the amount of) “ any: mesne 
“ profits or interest which may be payable 


“in respect of the subject matter of the- 


- “t suit between the date of the suit, and the 
“ execution of the decree, So, shall be de- 
“ termined: by order of the Court execating 


= “ the decree’, - l 


The latter.branch of the Section clearly 
refers to casés in which the payment of 
mesne profits or-interest are provided for in 
the decree under Section 196 of Act VIII of 
1859, the former branch to cases under. 
Section 197. SCH i 


In both cases the mesne profits are pay- |. 


able within the meaning of Section 11 Act 
XXIII of 1861, andthe amount only remains 
to be ascertained according to the principles 
laid down in the. decree, It clearly could 
not have been intended, by. words which 
convey a discretion to determine all ques- 
tions regarding the amount of mesne profits 
or interest payable in respect of the subject 


matter of the suit between the date of the S 
suit and the execution of the decree,-.to | 


authorize the Court executing the decree to 
determine, it may be contrary to the terms 
of the decree, or in the absence af any deci- 
sion upon the.subject, whether interest or 
mesne profits were or were not payable at 
any rate for the period between the date of 
the suit and the date of the decree. 


Such a question is’ certainly one which 
would more properly be determined by the 
Court entrusted, to pass the decree than by 
the Court suthorized to .execuée it. But it 
may be said that the Legislature intended to 
give to the Court executing the decree, 
power to determine not only the amount of, 
but the right to, interest or mesne profits 
between the date of the decree and the date 
of execution. But whatever is the power 
given Lo the Court with reference to the 
periodebetween the date of decree and the 
date of realization, the same power’ is also 
given with reference to the period between 
the date of suit and the date of decree. 
Nay further, the questions -intended by 
Section 1] Act, XXIII of 1861, whatever 
they are, which may be determined by the 
Court executing the decree, must be deter- 
mined by that-Court. The- words of the 


- 


i 



















. passes it, 


r f " ) 


Section are “ shallbe determined.” It 
could not have been- intended to prevent the 
Court passing the decree from. detérmining 
as to the legal right of the-plaintiff to reco- 
ver interest or mesne profits, ` ` 

‘But whatever questions must be deter- 
mined by the Court executing the decree 
cannot be determined by the Court which 
This shows Ont "(he questions 
intended are questions of amount only. If 
the amount is fixed by the decree, no ques- 
tion remains as to it. The Section clearly 
reférs to questions of amount upon the sub- 
jects mentioned, which are left open and not 
determined by the decree. _ ge 

We are, therefore, of opinion, -that ‘the 
question propounded by the Division =Benoh 
must be answered in the negative, >" 


Ki 





_e The 15th September 1866. 
“ile + WW 
a, Present: `. a 


Tho Hon’ble Sir Barnes Peacock, Kt., Chief 
JSustice;.and tlie Hon’ble: G; Loch, L. S. 
Jackson, “G. Campbell, and A. G. 
Macpherson, Judges. ` ` 2 R 

Appeal to Privy Council—Jurisdic- 
tion—Suspension of writ of restitu- 
tion—Security. et 


a ‘~ Rajkissen Singh, Petitioner, 


m 
* 


l VETSUS 
Baroda Dabee aud another, Opposite Party. 
Baboo Khetternath Bose for Petitioner. ` 


Mr. R. T. Allan and Baboos Sreenath 
Doss, and Nilmadhub Sein for Opposite 
Party. 

Plaintiff obtained a decree for possession which was 
reversed by the High Court on appeal, and restitution of 
the property was ordered. Plaintiff, having appealed to 
the Privy Council, applies -to be leiere to remain in 
poese mon of the property upon the security which he 

as already given, —HeLD that the High Court has no 
power, under Section 4 Regulation XVI of 1797, to 
suspend the restitution, and that the defendant was en- 
titled to enforce restitution without giving security, 

This case was referred to a Full Bench by 
IL. S. Jackson, J., under the following 
order ze Ss — 
Referring order—Tuis was a rule ob- 

tained by Baboo Kally Prosuno Dutt dn the 

part of Rajah Rajkissen Singh, calling upon 
the opposite party to show cause why the 
execution of the decree of this Court should 
not be stayed, pending appeal to England 
on the petitioner giving segurity. 

The facts were these :— Rajah Rajkissen 

Singh had sued in the Court of the Principal 

Gudder Ameen of Mymensingh to recover 
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possessiou of an estate, the Shooshong Raj, 
and in that suit he obtained a decree. The 
decree was subsequently reversed by this 
Court on appeal; but the plaintiff being 
dissatisfied with the judgment of this Court, 
has made a further appeal to Her Majesty in 
Council. It appears that, during the pend- 
ency of the appeal in this Court, he was 
permitted to retain possession of the pro- 
perty in dispute, giving security to perform 
the decree of this Court. After the judg- 
ment had been reversed here, he madea 
further application to the Court below, to be 
allowed to remain in possession on the secur- 
rity he had already given. 

But the Lower Court observed that, as 
the decree of that Court had been reversed 
by the High Court of Appeal, and an appeal 
to the Privy Council had been preferred, it 
had no Yonger any jurisdiction to make an 
order on the matter. e The application uow 
being befpre this Court, Baboo Onoécool 
Chender Mookerjee appears to show cause, 
and he contends that this -Court has no 
authority to make an order for taking sécurity 
in a case like the present. In support of his 
conteation, he refers to the decision of the 
Officiating Chief Justice and Mr. Justice 
Shumboonath Pundit on the 6th Febru- 
ary 1865, which is reported at page 23, 
Miscellaneous Appeals, 2 Weekly Reporter. 
The learned Judges in that enge laid down 
that there is no power to make such an 
order under Section 4 Regulation XVI of 
1797. They observe that “the first Clause 
of that Section empowers the Court ‘ to 
order the judgment passed by them to be 


. carried into execution’ ‘on taking sufficient 


security from the party in whose favor the 
judgment may be passed.’ But that Clause 
does not apply, because in the present case 
there is no judgment which is to be carried 
into execution ; the judgment of the Lower 
Court, which would have altered the state 
of things existing prior to the commence- 
ment of the suit, having been simply 


` reversed and annulled by the order of this 


Court.” 

With every deference to thosę learned 
Judges, it seems to me that there must be 
some judgment to be carried into execution, 
because if there had been no judgment to be 
carried into execution, the plaintiff, who had 
executed his original decree, would then 
have retained possession of the property, 
and the defendant would not have recovered 
his costs of this Céurt, or of the Court below. 
Cotisequently it seems to me there was a 
judgment and also an execution. I am not 


plaintiff, 


prepared, as at present advised, to concur 
with those two learned Judges on that, 


point ; and therefore, I think it necessary ° 


to refer the question for the decision of a 
Full Bangh. 

Execution is to be stayed onthe existing 
security, until the decision of this qu@stion. 


The Judgment of the Full Benek was 
delivered by— 


Peacock, C.-J.—Ruajah Rajkissen Singh, 
having sued in the Court of the Principal 
Sudder Ameen of Mymensingh for possession 
of part of the zemindaree Mulk Shooshong, 
obtained a decree, and the decree was 
executed upon his giving security, under the 
provisions of Section 386 Act XXIII of 
1861, for the restitution of the property ot 
the value thereof, and for the due perform- 
ance of the decree of the Appellate Court. 

The defendants appealed, and the decree 
was reversed by the High Court, and the 
restitution of the property was ordered. The 
having appealed to the Privy 
Conncil, applied to the Court below to be 
allowed to remain in possession of the pro- 
perty upon the security which he had already 
given. The Lower Court refused to.make 
any order, observing that, as the decision of 
that Court had been reversed by a decree of 


| the High Court against which an appeal had 


been preferred to Her Majesty in Council, it 
had no longer any jurisdiction. It is’ said, 
in the plaintiff's petition to this Court, that 
the defendants have applied for execution of 
the decree of the High Court made on appeal. 


More correctly speaking, they are applying ` 


for restitution of the property from whieh 
they were ousted under the decree which has 
been reversed. 

The question ‘is whether the onse falls 
within Regulation XVI of 1797, Section 4 ; 
and whether this Court ean suspend the resti- 
tution upon tits security which the plaintiff has 
already given, or upon his giving fresh secu- 
rity for the dne performance of the decree 
which Her Majesty in Council may think fit 
to make on the appeal against the decree of 
reversal ; or whether they can compel the 
defendants to give the like security before 
they are allowed to enforce restitution. 


In support of the contention of the de- 
fendants, that (is opge does not fall within 
the Section of the Regulation above quoted, 
the case of Nilkishen Thakoor, vs. Beer 
Chnnder Thakoor Gossain, decided by the 
Officiating Chief Justice, and Mr, Justice 
Shumboonath Pundit reported in the 2 
Weekly Reporter, Miscellaneous Appeals, 
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page 23, is relied upon, in “which. it was laid 
¿ down: that there was no ‘power to make such 
“an order under Section 4 Regulation XVI 
ef 1797. In that case the- Judges said :— 

“ The first Clause. of that Section bmpow- 


' é ers the ‘Court to ‘order the judgment by 


“ then? to be carried into execution’ on 
“taking sufficient security from the party 
“tin whose favor the judgment may be 
“c passed’? But that Clause does uot apply, 
“ because in the present case there is no 
“ judgment which is to he carried into exe- 
“ cution, the judgment of the Lower Oourt, 
‘which would have altered the state of 
“things existing prior to the commence- 
“ment of the ‘suit, having been. simply 
“ reversed and annulled by the order of 
“ this Court.” 

The learned Judge who has referred this 
ease to the full Bench remarks :—‘ With 
t“ every deference to those learned Judges, 
ít it seems to me that there must be some 
‘judgment to be carried into execution, 
because if there had been no, judgment. to- 
“be carried into execution, the plaintiff, 
“who had executed his original _ decree, 
“would then have retained possession of 
D the property, and the defendant would not 
“ have recovered his costs of this Court, or 
“ of the Court below. Consequently it seems 
“to me there was a judgment, and also an 
“ execution, I am not prepared, as at pte- 
“ sent advised, to concur with those two 
“ learned Judges on that point; and, there- 
“fore, I think it necessary to refer the 
s question for the decision of full Bench.” 

We are of opinion that the ruling in the 
case quoted is correct. 

Even if the decree reversing the decision 
of the Lower Court had not contained an 
order for restitution, the defendants. would 
have been entitled to-be restored to the 
property of which they had been turnéd out 
of possession under the decree which was 
reversed. 8 

A writ-of restitution cannot properly be 
said to be a writ of execution of the: decree 
of reversal, and such a writ is-never classed 
under the head of writs of execution. 


Ifamanis turned out of possession of 
propesty under a decree which is afterwards 
reversed on appeal, it weuld be very unjust 
and inequitable'to allow the party who ob- 
tained possession under that decree to ré- 
tain possession of the property pending his 
appeal.against thé decree of reversal even 
upon his giving security ; it would also be 
unjust and inequitable to refuse restitution 
of the property to the party .who had 


Wee 


THE WEEKLY REPORTER: 


MA 


Rulings. ` 113 





been turned out, unless he should give 
security. Itis very just that, where exe- 
cution. of a. decree- would change the state 
of things as they existed at the. commence- 
ment of litigation, the party wishing to en- 
force that decree should give security, or 
that the party against. whom an existing 
decree.is given should not be allowed to 


remain. in possession of the property decreed 


against. him, pending an appeal against that 
decree without security. These are the 
cases intended to be provided for by the 
Regulation above quoted. 


Here there is no decree now in existence 
against the defendants who’ were in pos- 
session at the time when the litigation , com- 
menced, the decree under whiich-théy were 
turned out "be the plaintiff having been 
reversed. Why, then, should the plaintiff 
retain the defendant’s property upon giving 
security ; or why should nof the defendants 


r have, their property restored. to tm with- 


oùt giving secürity P 


There being now no dees against the 
defendants, they ought to-be put in the same 
position as they were in before the decree of 
the Lower Court was given. This will-not be 
the case if they be required to give security, 
which they may be unable to do, ox if the 


plaintiff be allowed, upon giving security, to 


retain possession of that which by the decree 


‘Of reversal now appears not to be his. 


The defendants must be restored without 
security to all that was taken from them in 
execution of the decree of the Lower Court. 
In fact, the plaintiff gave security for such 
restitution before he was allowed to execute 
his decree. There is no reagon why he 
should be absolved from such security, be- 
cause he has thought fit to appeal against ` 
the decree of reversal. ` o 


As regards- costs, if any, either in Che: 
Lower or Appellate Court, awarded to the 


‘defendants by the decree of reversal, we 


think that the case comes within the Regu- 
lation, and that security may be required 
either from the one party or the other at the 
discretion of the Court. In this respect we 
also agree with the Judges who decided the 
case above cited. They say “‘if the appli- 
“ cation had been simply for security to the 
extent of the decree, so far as it applied 
& to the costs, we might have acceded ‘to its 
* prayer.” 


The case will go back to the Judge who 
referred it, in order that he may deal with 
the application so for as it relates to the 
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“The case came on for hearing before 
Bayley and. Campbell, J. J., by whom her 


Jacksonz ‘J.—1 do not dissent from this following ord&s were passed : — 
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a =. The 174th September 1865. l 
ON PE e Sé i 


` Present: ee 


Sr EM Op 


“Chief 
` Justice, and the Hon’ble G. Loch, L. S. 
Jackson, G. Campbell, and A. G. Mac- 

ig ; pherson, Judges. 


a Practice—Exparte motions. 


‘Application: for an order of enquiry in the 
Criminal Department as’ fo an offence 
alleged to have been committed by Ap- 
_ pellant in the Civil Court of the Prin- 


-cipul Sudder*Ameen of Hooghly. , . 


dë SÉ a 
Baroda Soondery. Dossea, EE ae 


Sr 
RS 2 


as 


wersus . oe 


Bear Hur Mokai Jee, Opposite: Pa 


_Baboos Peary y Mohun . Mookerjee and Mo- 


+ vihendro Lal Shame for Petitioner. 


” No one for Opposite Party. 


“2 25 


_ tis not the practice to hear more than” one omnes 
or vakeel in support of er parte motions, 


The following were the grounds of the 
application :— 


Grounds of Application. 
1. Tuar Hurry Hur Mookerjee, having, 


with a view to defraud my interest in 


“Code, 


the property he sold to me, falsely stated, 


‘in the verified written statement be filed 


in the above całe on the 18th May 1865, 


` that he had sold ‘the property to another 


person and not to me, has clearly committed 
the offence described in Section 24 of Act 
VIII of 1859, and Section 193 of the ERC 
Penal Code.. 


2. ‘That Hurry Hur Mookerjeg, having 


‘falsely and fraudulently deposed on oath 


on the 11th November 1865, in the above 


‘ease, to the above effect, has committed an 


offence under Section 193 of the Penal 


8. That Hurry Hur Mookerjes, having 


‘examined several witnesses in the above case 


to-support his aforesaid false statement, has 


‘committed the offence described in Sections 
` -409 and 193 of the Indian Penal Code. 


+ 


‘| been committed, 


“Campbell, J.—~We see no reason whatever 
for granting this application which the Prin- 


| cipal Sudder Ameen has already rejected. æ 


Our judgment shows us nothing to lead us 
to suppose that the case is one calling spe- 
cially for public example, and we will not 
interfere. Application rejected. 


Bayley, J—At this stage the pleader for 
the appellant, Peary Mohun Mookérjee, as 
secorad pleader, stated he wished to be heard, 
and cited a decision from the Weekly 
Reporter. He then wished. td be heard still 
further on the facts as shewn ‘in the decision 


‘of the first Court which, he argues, -will 
‘prove the necessity of our referring to the 


Criminal Court for enquiry. 


Mr. Justice Campbell, considering that the 
case has been sufficiently gone into by thé 
first pleader, who was fully heard and sat 
down, declines to hear the second pleader. 

I think he must be heard, but on the re- 
sponsibility as to improper use of the Court's 
time. 

On’ this point let the papers be laid before 
the Chief Justice at onċe. 


By the direction of the Chief Justice, the 
case was ordered to be laid before the Full. 


| Bench then sitting ; and the following orde 


of the Full Bench was delivered by— 


‘Peacoch, C. J.—It is not the practice to 
hear more than one Counsel or vakeel, in 
support of original motions or applications 
against which no cause is shown in the first 
instance. 


The-case then went back to the Division 
Court, which originally heard it, and the 
following final order was passed by— ` 


Bayley, J—Referring to my previous 
minute to the effect that I thought a second 
pleader should be heard in this motion, a 
Full Bench have now unanimously ruled 
that a second pleader should not be heard. 

It therefore only remains for me to say 
that I concur in the above opinion of Mr. 
Justice Campbell on the merits of the motion. 
But I would add that, as our judgment does 
not express any view of an offence having 
it would be quite an im- 
proper exercise of our judicial discretion to 
order enquiries in the Criminal Department 
on the basis of our judgment. 

Then it is pressed upon us that, as the 
views expressed in the judgment. “of the 


d 
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former Principal, Sudder Ameen indicated 


that there Were grounds for supposing that 
there had been. such offenc8, we should act 


‘upon the views of that other Court and 


direct enquiry in the Criminal Department. 


e But the law is quite clear that ¢he Court, 


which expresses the opinion that the offence 
may have been committed before it, should 
order the enquiry in the Criminal Depart- 
ment; and it would be then, to my mind, 
quite illegal (even if the same Principal 
Sudder Ameen is no longer in the Lower 
Court) for us to order, ‘upon views expressed 
in the Principal Sudder Ameen’s judment, 


anenquiry into an offence as to the fact of 


the existence’-of which our judgment is 
quite silent. ` 

This being my opinion, I would reject 
this application. 





The 22nd September 1866. 
Present : 


The Hon’ble G. Loch and W. S. Seton- 
Karr, Judges. 


Judgment (Mode of recording). 
Case No. 466 of 1866. 


Miscellaneous Appeal from an order pass- 


ed by the Judge of Patna, dated. the 13th: 


April and \9th June 1866. 


Syud Lotf Ali Khan, (Decree-holder) 
Appellant, 


VEX SUS 


Syud Velaet Ali Khan and others (Judg- 


ment-debtors) Respondents. d 
Baboo Mohendro Lal Shome and Moulvee 
Syud Murhumut Hossein for Appellant. ` 
Moonshee Ameer Ali Khan Bahadoor 
for Respondents. 


Directions as to the manner in whieh a Judge should 
write his judgment. l 
We regret that we are compelled to re- 
mand this case, owing to the careless and 


- {nformal manner in which it has been dis- 


posed of by the Judge. We regret to have 
to call the attention of a Judge of Mr. 
Ainslie’s standing and experience to Sec- 
‘tionse184 and 185 of Act: VIII of 1859. 
‘There is no English degision in the Judge's 
hand-writing, as appears by the Judge’s 
reply to a question forwarded to him by the 
Court, and we cannot take into ‘our con- 
sideration any vernacular -procéedings or 
summery orders rejecting petitions and 
giving no reasons nor any clear statement 
of the dispute‘and the points decided. 
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` The Judge will take into his considera- 
tion the report of the Ameen on ‘this lung 
standing quarrel; he will hear ithe argu- 
ments or objections advanced’ be either 
party for or against that report, He will 
state clearly the points for his decision, and 
what his decision may be on each disputed 
point, and whether he adopts the report in 
part and whole, and why. He will in short 
write a clear and intelligible judgment as is 
or ought to be done in all such cases, and 
he will leave any dissatisfied party to prefer 
an appeal if he should think fit to do so. 
. The appeal is decreed, and the case ia re- 
turned to the Judge for that proper trial 
and decision, which it has not yet-received, 
Costs will follow the ultimate result. 


vi 





The 25th September 1866. 
l ' Present: ~ 
The Hon’ble G. Loch and W.S. Seton-Karr, 


3 
« a A e 
+ DI 


, 8 


Judges. 


Limitation—Execution—Admission. S 
Cases Nos, 535 and 536 of 1866, 


Miscellaneous Appeals from an order pass- 
ed by the Deputy Commissioner of Kim- 
-. roop, dated the 10th May 1866, reversing 

an order passed by the Moonsiff of Bur- 
- petiah, dated the Tth February 1866. 


Joteeram Doss (Decree-holder) Appellant, 
versus l 


Shaikh Huruf and another. (Judgment- 
debtors) Respondents. ` 


Baboo Chunder Madhub Ghose for 
Appellant, 


Badoo Motee Lal Mookerjee for Respondents, 


An admission by. a judgment-debtor gives the creditor 
afresh start and avoids the limitation which might 
otherwise run against execution. 

We are shewn precedents of this Court 
which rule that an admission by the debtor 
gives the creditor'a fresh start, and avoids 
the limitation which might otherwise run 
against *execution, (see Weekly Reporter, 
Volume III, page 27, Volume V, page 81, 
and Volume VI, page 12, Miscellaneous 
cases}. Following these precedents against 
which no adverse decision has been quoted, 
we reverse the orders of the Deputy Com- 
missioner and restore those of the Moonsiff. 
The decision of the Lower Appellate Court, 
we observe, is very brief and obscure, and it 
gives no reasons for shewing the Moonsiff 
to be wrong in ruling that the decree-holder ` 
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might have filed his application on the 8lst 
of July 1865, but that the Court being then 
closed, he could not file it until the 24th of 


August following, when he was in time. 
Appeals decreed with costs. 


Ka 
— 
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The 25ih September 1866. S Ge , 


, Present: SZ e 
The Hon’blé G, Loch and, W. S. Beton Bam, 
Judges. 


Suit for Minor (by relative without. 
Certificate), 


- » Case No. 537 of 1866.- 
Miscellaiicous Appeal from an order passed 
by the Judge of Sarun, dated the 8th 
ay 1866. 
Mussamut Luchmee Koonwar, Appellant, 
-Ø ~ Versus a 
3 Bhugwan Doss, Respondent, 
Mr: R. T. Allan for Appellant. 
* Mr. R. E. Twidale for Respondent. 


Where there are sufficient grounds for permitting it, a 
Court may, under Section 3 Act XL of 1858, permit a 
relative to bring a suit for the benefit of a minor without 
obtaining a certificate. 


WE see no grounds for interfering with the 


order passed by the Judge. If there are. 


sufficient grounds for. permitting - it, the 


_ Court may, under the provisions of. Section. 


3-Act XL of 1858, permit a relative of a 
minor to bring a suit for the benefit of the 
minor, though such relative have not obtain- 
ed a.certificate under that law. The appeal 
is dismissed with costs. 





The 28th September 1866, 
* Present: 


The Hon’ble G. Loch and W. S. Seton-Karr, 
Judges. 


Sale in execution—Decres- against 


representative—fIrregularity —Sec- 
tion 256 Act VIII of 1859, 


Cases Nos. 835 and 841 of 1865. 


Appligations for review of judgment passed 
on the 30th January 1865 in Miscel- 


laneous Appeals No. 306 of 1864 and 


No. 384 of 1865. 


KS Shaik Wahed Ali (Decree-holder). 


Appellant, 
versus 


" Masst. J umaye (J HESE 
Respondent. 


Wa 
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Messrs, R. V. Doyne and R. E. Twidale ` 
and Moonshee Ameer Ali for Appellant. 


.- Mr. C. Gregory for Respondent. 


KL 
A eren ton be enforced against the representative 
of a deceased person only to the extent of the property -e 
inherited by the former from the latter. An oljection. . 
by the representative, that he has taken nothing by in- 


sheritanze, however valid, is not an irregularity contem- 


‘plated in Section 256 Act VIII of 1859. and must be 
raised before the sale in execution of the decree has 


taken place; otherwise, the objector must seek to set 
aside the sale by suit in the Civil Court. 


Two preliminary objections to hearing thie ` 
application are raised by Mr. Gregory, the - 
pleader for the opposite party, to the effect 
that the -application is -beyond time, and aa 
good cause for the delay in making it is 
assigned ; and, secondly, the application 
being after time should be on full stamp. 

As the application for review has been 
brought in compliance with the suggestion 
made in the judgment of this Court, dated 
21st September 1865, and was filed on 
6th December 1865 within three months 
from the date of that judgment ; and, as the 
Court think from the litigation which has 
been going on that there was sufficient 
ground for delay, the Court reject the 
first objection and also the second, as this 
is a miscellaneous appeal, the proper stamp 
for which is one of rupees 2. 

To have the case clearly before us, it ia ` 
necessary to -take down the dates connected 
with the litigation. ‘In 1861 Wahed Ali 
brought an action, and obtained a decree 
for possession and mesne profits against the. 
heirs of Waris Ali, among whom was-Mussa-~ 
mut Jumaye, one of the parties now before 
the Court. The judgment of the first Court 
against the heirs of Waris Ali was confirmed 
by this Court on 10th July. 1863. The pro- 
perty of the defendant Jumaye was attached 
and sold in execution on 8th October 1863 ; 
and on the same date she filed in this Court 
an application for a review of the judgment 


-passed on 10th July. This application was 


rejected on 2nd December 1863, on the 
that the point then raised ‘fn 
the application was not taken when the case ` 
was ‘before the Court. The point urged 


‘by the petitioner was to the effect that 


Jumaye had not succeeded to any-pxoperty 
of Shaikh Waris Adi, and, as his heir, could - 
not be held liable for the wassilat decreed in 
favor of the plaintiff. 

When the property claimed by J umaye . 
was attached, she filed a petition of objec- 
tion on 9th September 1863, stating that she 
and other appellants had been released from 


.| the plaintiff’s claim for mesne profits, but - 


- 
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the' Judge on 5th October 1863 passed an I before.the Court when the appeal was heard 


. order rejecting the application, on the ground 
* that her name did not appear’ among those 
released by the High Court, “ that her 
“share in the estate amounts to 48d. de. 
& 12b., she cannot’ be ‘charged wassilat 
“on that share; but she is Hable for her 
“ share of wassilat on those shares decreed, 
"eis, her share in 10 as. 8d. Lie 15-12, she 
“being one of the heirs of Waris Ali.” 
From this order she preferred an appeal 
to this Court, and on 8th July 1864, it was 
held that Jumaye’s liability under the decree, 
as one of the heirs of Waris Ali, extefided 
only, to such property as she may have in- 
herited or received as such heir. . On 27th 
November 1863, Jumaye filed a petition, 
objecting to the sale on account of certain 
alleged irregularities in the sale proceedings, 
and that she was not liable, not having in- 
herited from Waris Ali. Her objections were 
disallowed by the Judge on 15th March 
1864, and from this order she preferred an 
appeal to the High Court, dated 18th Jane 
1864. The Court, on 30th January 1865, 
held that no irregularities in proclaiming or 
conducting the sale had taken place; but 
as the High Court had ruled on 8th July 
1864 that the petitioner could be made liable 
only to the extent of the property she inherit- 
ed from her father, the -case was remand- 


ed to the Judge for the determination oft, 


the: following poiat:—Did Jumaye inherit 
from her father, and, if ao, to what extent ? 
and her liability would be in proportion. 
On 27th May 1865, the Judge found that 
Jumaye had inherited ao property from her 
father, and he reversed the sale. An appeal 
was then filed by the decree-holder, which 
was dismissed on 18th September 1865, 
with this order that, under the circumstances, 
the proper course for the appelléats was to 
: apply to the High Court for a review of its 
order of 80th January 1865, for, were the Court 
‘then to reverse the decision of the Lower 
Court, it would virtually be setting aside 
its own order. The present application for 
review has been made in consequence. 


In the judgment of 15th March 1864, the 
Juge rejected the application to set aside 
the sale.on two grounds: Let that there was 
no proof of irregularity ; 2nd, that, though 
under Section 211: Mussamut Jumaye was 
responsible only to the extent of the property 
inherited from Waris Ali, this was no 
ground for interfering- with a sale actually 
made under Section 256. By. some over- 
sight this second point was not brought 


on 30th January 1865, or, if it were alluded 
to at all, it certainly was not pressed as it 
should have been. When, however, the 
decrée-holder enme. up ‘in appeal from the 
order of the Judge of 27th May 1865, by 
which the sale was reversed, this “point . was 


„taken ‘up and very strongly pressed upon 
the Court; but as the Judge’s decision from 


which the appeal was preferred was clearly 
passed ‘in“conformity with the instructions 
given him by this Court in their order of 
30th January 1865, the Court felt that they 
had ‘not grounds 'for reversing that order so 
long as the judgment of ‘the 30th January 
1865 continued in force. The opposite party 
has now-been called upon to show cause why 
this order should not be set aside. 


It is urged upon the part of Jumaye 
that, as the decree was passed against her 
in hes representative capacity as heir of her ` 
father Waris Ali, the Court, in @xecuging 
the-decree, is: bound to proceed under the 
provisiens_of Sections 203 and 211 Act 
VIII of 1859; that though, as found by tha 
Courts, no irregularity in the proclamation . 
or conduct of the sale is proved to have 
taken place so as to render the sale liable to 
reversal under the provisions of Section 
256, yet the sale is altogether illegal and a 
nullity, for it has been distinctly found by 
the Judge that she inherited no property from- 
Waris Ali, and it is only to the extent of such 
property, supposing her to have inherited and 
misappropriated it, that she could be held 
liable. Sg i 


On the other hand, it is urged that tha 
objection now taken by Jumaye that she 
inherited nothing from her father was never 
made till after the sale took place ; that, how- 
ever valid the objection might be, unless it 
were urged before the sale, if could be of uo 
avail to hor, for Section 256 of Act VIII of 
1859 prescribed the grounds on which alone 
a sale eduld be set aside, and the objection 
now taken was not one of those irregularities 
which would entitle Jumaye under Section 
256 to asl» the Court to set the sale aside. 
In her petition of the 9th September 1863, 
objecting to the attachment of the propérty, 
she did not raise this objection, and it was 
only in her application’ for review of the 
Court’s judgment of the 10th July 1863, 
filed by her pleader on 8th October 1863, 
and rejected by the Court op 2ud December 
1868 that she brought forward her present 
objection to éhe execution of the decree 
against herself. 
B 
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_ We thivk the objection taken by J umaye 
to the sale of her property is certainly a 
valid one, but it was necessary that such 
objection ‘should have been raised before the 
sale took place, or, if raised, it should have 
been made in good time (Section 247), other- 
wise it could not be attended to, and the ob- 
' jector must seek his remedy in the Civil 
Court. 
this Court dated 8th July 1864,./it is said 
that Jumaye has all along put forward this 
contention ; but with the whole record ‘before 
us, the pleader for Jumaye has failed to.show 
that it was urged before the sale took place, 
except once in her answer in the regular suit, 

when no issue was raised upon it. We agree 
with the-learned Counsel for the petitioner 
that this objection, however valid, is not an 
irregularity contemplated in Section 256 of 
Act VFII of. 1859; that consequently the sale 
which took place before this objection was 
properly yaised cannot be legally set “aside 
anĝ must be confirmed ; and that the only 
course open to Jumaye to set it aside is by 
suit in the Civil Court. Under this view of 
the case, we amend our order of the 30th 
January 1865. and the order of the Judge 
of the 27th May 1865, and the order of this 
‘Court dated the 21st September.1865, and 
we restore and confirm the order of the 
Judge of 15th March 1864, rejecting the 


application of Jumaye to set aside the gale, . 


and we award costs to the petitioners. in the 
‘appeal No. 306 of 1864 disposed of by this 
Court on 30th January 1865, as well as the 
costs of the present application. The parties 


will bear their own costs of the intermediate. 


proceedings, 





The 28th September 1866, 
e Present: 


The Hon’ble G. Loch and W. S. Seton-Karr, 
i Judges. 


vimitation—Sxecution—Jurisdiction, 
Case No. 517 of 1866. 


| Miscellaneous Appeal from an order. pass- 


‘ec by the Judge of Tirhoot, dated the | 


` 80th June 1866. 


_Luchmun Suhoy and others (J udgment- 
S debtors) Appellants, 


$ Versus 


Bingwa e E Dutt (Decree-holder} d 
Respondent. 
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‘of ‘the debtor, 


‘Jimitation and revive the decree. 


REPORTER. Rulings. SE Vi. 


_Mr. C. Gregory y and Baboo Dwarkanath . 


Sec for Appellants. Gë: 
' Baboo Mohesh Chunder Geet for . 
+. Respondent. 


When execution is barred by limitation, ee 
proceedings taken by the decree-holder, without objection 
on the part of the debtor, cannot get rid of the bar of ` 


limitation and revive the decree. 


Objections such as limitation, which practically affect 
the jurisdiction of the Court, should be Ge by the 


Court execniing the decree, 


THIS was an application for the execution 


of a decree of the Patna Court .in force at — 


the time of the passing of Act XIV of 1859. 
The first attempt to execute it was madé on 
2nd April 1861, when the -decree-holder 
presented a petition which was struck off 
on the 20th September following. On 25th 
March 1863, the petitioner applied for a 
certificate to enable him to execute the 
decree in zillah Tirhoot ; and after calling 
for a report, a certificate was granted on the - 
16th June 1863, aud on 14th August pro- 
perty belonging’ to the debtor in zillah Tir- 
hoot was seized. On 7th- October the 
debtor appeared and asked for time to apply 
to the Patna Court, by whieh the decree. - 
had been passed, to set it aside as fraud- 
ulent. No order was passed on this petition 
till 27th June 1864, when if was rejected,’ 
and an appeal to the High Court wns dis- 
missed on 10th March 1865. In the mean 
time, as the plaintiff took no further steps 


_to execute his decree, the execution case 


was struck off on 22nd December 1864. 


The present application was filed on 22nd 


November 1865, and the J udge over-ruled 
the plea of limitation urged by the debtor, 
onthe ground that he had neglected to 
plead it on a former occasion, and had allow- 
ed the decyee-holder to keep ‘the .decree 


‘alive, and he therefore directed execution to ` 
' proceed. i 


As the decree-holder. did nothing effective 
till March 18638, execution was then barred 
by limitation, and the Court executing the 


decree should then bave refused the certifi- 


cate. When execution is barred by limita- 
tion, subsequent proceedings taken by the 
decree-holder without objection on the part 
cannot, as ruled by this 
Court in several cases, get rid of the bar of 
But it is 
urged for the respondent that, as this was a 
decree sent to another Court for execution, 
objections to the execution could only be 
made under Section 280 of the Code of Pro- 
cedure in the Court which passed the decree 
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and not in thas which executed it. Bat we 
find: that it was Tuled by a Division Bench 


~ * on Sist January 1866 that abjections such 


as limitation, which practically oft "he 
jurisdiction: of the Court, could gn& should 


ebe tried by the Court executing ‘the decree, 


nud from the opinion expressed in this 
judgment, we see no reason to differ, As; 
therefore, the decree-holder has failed Lo 


show us that any effective steps to keep the 


decree alive were taken till March 1868, 
when he was- clearly out of time, we think 
‘that further execution is barred i š and the 
order of the Judge must be reversed. e The 
appeal is decreed Pwith-costs. 








The 29th September 1866. 
| Present: 


The Hon’ble G. Loch and W. S. Seton-Karr, 
Judges. 


Special Appeal-—Sale — Section 257 
Act VIII of 1859—Powers of High 
Court (as a Court of revision). 


Case No 414 of 1866. 


Miscellaneous Appeal from an order passed 
bg the Judge of Purneah, dated the Lith 
June 1866, modifying an order passed by 


the Principal Sudder Ameen of that Dis-. 


trict, dated the lath June 1865. 
Abdool Kureem (Decree-holder) Appellant, 
versus | 
Odghun Lal (Judgment-debtor) Respondent. 


Messrs. C. Gregory aud R. E. Twidale 
for Appellaut 


Baboo Pearee Lal Roy for Respondent, 


A special appeal will not lie from ‘an order passed 
‘under Section 257 Act VIII of 1859 confirming u sale 
of immoveable property in execution of a decree, 
Phe Hivh Court cannot interfere under Section 85 
Act XXIII of 1861 where a subordinate Court has not 
exceeded its jurisdiction,” 


Seton-Karr, J.—Iz is urged be Ges re- 
spondeyt that there is no “appeal i in thesé cases 
under Section 257 of ActeVIIL of 1859, but 
Mr. Gregory for the appellant has endeavor- 
ed to show that there is an appeal under that 
Section, as also, that even if an appeal be 
barred by:that Section, this Court can inter- 
fere under Section 85 Act XXIII of 1861. 

As regards the first point, I have myself 
no doubt whatever that no appeal lies. under 


„passed on appeal, 


- further. appeal, 


Section 257. This has been already ruled by 


the Full Bench at pages 83-4 of the Special 


Number of (he Weekly Reporter, and indeed, 
it is not easy to see how the words-of the 
Section ‘‘ if appealed from, then the order 
shall be final,” can bear 
any other. meaning, viz., that there isno 
The same. interpretation 
has been. -put on these very .words, when 
they occur in Section 378, by the majority 
of ‘the’ Full Bench in regard to reviews. 
See Ruling, page-938, Volume V, Weekly 
Reporter. 

As regards the second point, Mr.. Gregory 
relies on the Full Bench Ruling of the 31st of 
August 1866, which lays it down that our 
Court can interfere under Sectiony 85° Act 
XXIII of 1861, whenever a subordinate 
Court exercises n jurisdiction which it has 
not, or goes beyond its jurisdiction.™ 

Mr. Gregory has endeayored at great 
length to show that the J udgeghas gone 
beyond the jurisdiction given him in Section 
256, in finding that the sale of the 6 pie 
share Is irregular, because itis clear that no 
second proclamation is necessary, and that, 
therefore, no material irregularity can have 
been committed. rgo, he contends, the 
Judge has considered facts not contemplated 
by the law, and has gone beyond his *juris- 
diction in reversing the sale, for the sale 
còuld only be reversed on the grond of a 
material irregularity in pablishing or con- 
ducting the sale. . 

These arguments appear to me to amount 
to an ingenious bit of special pleading, and 
to nothing more. The case does not fall 
within the view of the ruling of the Full 
Bench of August last. The Judge had cer- 
tainly jurisdiction. "He has lawfully exer- 
cised, and he has not gone beyond it, though 
he may have been wrong ine holding that a 
second proclamation for the attachment of 
the 6 pies was necessary. But granting this, 
‘the error of the Judge, if any, would merely 
be that he has taken a wrong view of the 
case. He is not, to my thinking, and as [ 
read his judgment, shewn to have gone 
beyond the jurisdiction vested in him to de- 
cide the case. ` Mr. Gregory’s contention, if 
accepted, would strain the law beyond’ the 
intention of its framers, and would lead to 
no salisfactory results. 

Even if the Judge be wrong, the judg- 
ment-holder can take out his execution again. 

I would dismiss the appea], as untenable by 
us, with costs. 


* See Vol. 6, Miscellaneous Rulings, p. 77. 
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the words in Section 257 o 
unless appealed from, and, if appealed from,-| 
then the order passed in the appeal, ‘shall, 
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Loch, J.—I agree with my colleague. in 
thinking. the reasons urged by Mr. Gregory 
ih support of the admission of the appeal to 
Mr. Gregory asks us to-read 
and such order 


be- final’? with the following -and closing 


words of the Section, and urges that the: “word a 


s final” in this place does not. mean del 
as regards appeals, but finality in. regard to 
a Pr esh action. 


that the words “ the judgment shall be final” 


` used in Section 325, and similar words used 


And it 
may bo observed that, in Section 257, the 


in Section 378, prohibit, an appeal. 


word "Dua" is used twice, and if the closing 
words of the Section are to be read in con- 


nection with the one, they should be so wiih EE ie no limitation which would prevent 


the other, Now, it is not pretended that the 


words “ifthe objection be allowed, the 
‘order made to set aside the sale shail be 


finat” méan “ final’ only in regard to a fresh 
suit, and not final as regards an appeal ; and 
it is difficult to perceive why the samé word, 
in such close proximity, should have two 
diverse meauings ; the one meaning ffnality 
as to appeal, the other meaning finality as 
to another suit but a right of appeal. 
further appeal were intended, it is remark- 
able that the Legislature did not make use 
of terms such as are used in Section 231, 


“ The decision passed by the Court shall be | 


subject to appeal under the rules applicable 
to -appeals from decrees,” 


Full Bench, wien it pronounced the judg- 
ment reported at pages 83-84 of the Special 
Number of the Weekly Reporter, yet the 
reasons then given for holding that the word 
“final” meant that there was no’ special 
appeal in such cases, are quite applicable and 
may be adopted in the present case, 

The , second point, that the Court is, em- 


powered to interfere under Section 35 Act | 


XXII of 1861. because the Judge has. 
exceeded his jurisdiction, cannot be support- 
ed. The Judge has formed an opinion of 
what the law requires to be done, eand has 
passed judgment accordingly. ‘His view of 
the law may be incorrect, but if he has 
committed such error in law, I do not see 


‘that be has necessarily. exceeded his juris- 
_ diction. 


Gender correct, every erroneous view of the 


Were the view taken by the 


law would be an exceeding, of jurisdiction. 
Under these circumstances I agree with 


_ mY colleague in- thinking that-the appeal is 
inadmissible, and reject it-with costa 


~ 


He does not, however, deny |. 
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Though this, 
question was not immediately before the 


The 29th September 1866. 
- e Present: 
The Hon'ble Sir Barnes Peacock, Kt., Chief 


Justide, aud the Hon’ble L. S. Jackson, 
Judge. 


Mooktears (Admission of)—Rule 39 
—Himitation. 


d 
H 


Petition against an order passed by the 
Magistrate of Maldah refusing to enrol 
the petitioner as a Mookiear under the 
provisions of Act XX of 1865. ; 


` Mr. HO Joachim, Petitioner.” 


There is no limitation of time for the grant of a *cer- 
tificate by a Judge under Rule 89 of the Rules for the . 
admission of Mooktears, 


Peacock, C. J.—It appears to me that 


the Judge of Dinagepore from granting a 
certificate now under Rule 39 of the Rules 
for the admission of Mooktears, if he consi- 
ders that- the applicant is a proper person 
and properly qualified. Circular Order No, 
15 of 20th April last, para, 3, is not a limit- 
ation of the time for exercising the power 
conferred upon the Judges- under Rule 39 
above mentioned. 
Jackson, J.—I.am of the same opinion. 





The 29th September 1866. 
Present: 
The Hon’ble L. S. Jackson, Judge. 


Appeal to Prviy Council (Recall of 
order admitting). , 


Pétition praying for a review of an 
order admitting an appeal to the Privy 
Council, gnd for the rejection of the 
appeal in accordance with the decision of 
a Full Bench. 


Woomatera Debea, Petitioner. ec 


Baboo Opprokash Chunder Mooney. for 
‘Petitioner. 


\ 


The High Court cannot, by reason merely of a dif- 
ferent view of thé law subsequently’ taken by a Full. 
Beneh, Bee? an orde? admitting an appeal to the 
Privy ‘Council 

: ; Kä i 
"oe appeal having once been admitted, 
the Court ‘cannot, by reason merely of a 
different view of the law since tnken by a 
Full Bench, recall the order which it has 


made. ‘This application must be refused.’ ~ 


vas 


e Commissioner, 


a 
7. 
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The 8rd December: 1864.7. -` 


roseg? Ze 


> d Ae 


The Hon’blé. L. S. 7 ackson, edge, 
Jurigdiction (of: ich Court)—Appeal 


THE, ‘WEEKLY REPORTER, 
is q. ` 1 A D 


s 


ivy Councii (Re-admissi g 
to Privy Councii (Re-admission of). 1 er, whidse, application to-execute his decree 


Mussamut Bolakun, Petitioner, ~ 
Baboo Ashootosh Dhur for Petitioner. ’ 


The High Court has no authority to re-admit an 
appeal to the Privy Council which has once begn ` dis- 
missed for default. 


I po not consider, nor has the sien 
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andin that’ way to influence: extra-judicially 
the ‘action of the J udicial, Commissioner. 

‘Tt appests to me that this would not be a 
proper ‘course..for this Court to take. . The 
petitioner, whose application for the enforce- 
Lment of He bond has been refused, is, it 
seems- to me, in the position of a decree-hold- 


has been ‘dismissed or thrown out of Court. 


| The petitioner’s proper course, if he is dissa- 


shown, that the Court has any authority to 


re-admit an appeal to the Privy Council 
which has once been dismissed for default. 





The 8rd December 1866.. 
Present : 
The Hon’ble L. S. Jackson, Judge. 


Jurisdiction (of High Court)—Regis- 
' tration. 


Jugti Sahoo and another, Petitioners. 


Baboo Mohinee Mohun Hoy for Petitioners. 


The High Court refused to express any .opinion on a 
petition complaining of the-refusal of the Deputy Com- 
missioner of Hazareebaugh to enforce a bond specially 
registered under Act XVI of 1864, and intimated that 
the petitioner’s proper course was to appeal to the 
Judicial Commissioner, and if dissatisfied with his 
order, to come up in-spéecial appeal to the High Court. 


Tus is an application by Baboo Mohinee 
Mohun Roy on behalf of Jugti Sahoo in re- 
spect of a bond specially reststered under 
Act XVI of 1864, which bond the petition- 
er is said to have” presented to the Deputy | ; 
Commissioner of Hazareebaugh, with a view 
to its being enforced under the provisions of 
Section 52 of the- Act cited. The Deputy 
Commissioner, it is stated, before making 
any order in the matter, made a reference 
to his immediate superior the Judicial Com- 
missigner of the Province; and the Judi- 
cial Commissioner, entertaining an opiniou 
adverse to the application of the petition- 
er, communicated that opinion to the Deputy 
who. consequently refused 
to enforce. the boud.. The petitioner now 
desires this Court to interfere in a manner. 
somewhat similar to that adopted by the 
Commissioner, that Io, Lo express its opinion, 


D 
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‘tisfied with that order, is to appeal to the 
régilar appellate tribunal against the order of 
the Deputy Commissioner ; and if he obtain 
no ‘relief from’ that. tribunal, he should then 
come up, in the usual course, by way of 
special appeal to this Court. 

It appears to me therefore that ‘this ap- 
plication, in its present shape, must be 


refused. S 





The 4th December (gef 


e 
Present: 


The Hon’ble G. Loch and A. G. Macpher- 
son, Judges. ° 


Interest — Relinguishment oe Instal- 
ments. 


Case No. 883 of 1866. 


Miscellaneous Appeal from an order pass- 
ed by the Judge of Beerbhoom, dated 
the 16th March 1866, affirming an order 
passed by the Principal Sudder Ameen 
of that District, gen the 3lst October 
- 1865. 


Mohanund Mojoomdar (J udgment-debtor) 
Appellant, 


= 


` BETEUS 


Rajah Puitap Chunder Singh een cor 
er) Respondent. 


Baboo Roopnath Banerjee for Appellant. 
Baboo Dwarkanath Mitter for Respondent, 


If a decree-holder gives up a portion of his claim, and 
verbally agrees to receive the remainder by instalments, 
he does not thereby give up interest to which hei is en- 
titled under the decree. 


Loch, J: Tue only objection taken. be- 
fore us is that-the deeree-holder claims in- 
terest, which, under the terms of the verbal 
agreement. by which he was to receive a 
portion of the money due under the decree 
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by instalments, he ig not entitled to; We 


see no grounds for interfering with the order |, 
passed below ; for if the: decree-holder . gave - 


up. a- portion: of his claim, “and : verbally 
agreed. to receive the remainder -by instal- 


ments,'he did not thereby give ‘up interest. |, 


to which he- is entitled under the’ decree. 


‘The ‘appeal i ig-dismissed, with costs.” heh 


- Present: 


The Hon’ble G. Loch and A. o Macpher- 7 


son, Judges: 
Procedure—Benamee. 


Case No 567 of 1866. 


_ Miscellaneous Appeal from an order pass- 
„ed by Mr: H. B.. Lawford, Judge of 
=" Jessorey dated the 2nd August 1866, 


. Omesh Chunder Roy, Appellant, 


versus 


_ Bibee ‘Ashrufoonissa and another, 
Respondents, 


AN Sreenath Doss and Bungshee Dhur | 


Sein for Appellant. 


"No one for Respondents. 


A purchased B's rights at a sale in execution of al 


decree of a Civil Court, but found the lands in the pos- 
session of C, a purchaser ; at asale by the Collector’s 
Court. A prayed to be put in possession summarily, alleg- 
ing Cto hold merely benamee for B, HE tp that A could 
not proceed apm ‘but must bring a regular suit, - 


Maepherson, dd appears to us that, 
whether under Sections 227 and 228 of the 
Civil Procedure ode, or Section 269, the 


Lower Court has acted rightly, and that the |. 


proper course for the appellant is to bring a 
regular suit to establish his rights. 

The appellant, having purchased the rights 
of Ashrufoonissa in certain landsat a sale 
in execution of a decree of the Civil Court, 
finds one of the respondents in possession, 
the latter having purchased ata sale in the 
Collector’ s Court,.and having been put in 
“possession by that Court. The -appellant’s 
caso is that the respondent in question holds 
merely denamee for Ashrufoonissa, ‘ and 
. therefore that his title is worthless” as 
against appellant... That is matter for a 
regular suit, ánd- cannot be disposed of sum- 
, marily on- the present application. . 

The appeal is dismissed. ` 


M Dé 





The 5th’ December 1866, 
8 ‘Present: 


` The Hon'ble G. E and A, G. 
ra - Macpherson, Judges. 


Sie Gestion 256 Act VIIL of 1859. 
The 4th December . 1866. ` SS SE, l 
"ii" Miscellaneous Appeal from an order passed 


Case No. 554 of 1866. 


by the Judge of Backergunge, dated the 


‘98a July 1866, reversing, an order 


| passed by, the Moonsiff of that District, ` 
|; ” dated the 12th May 1866. 


Ishan Chunder Dutt (Decree-holder) | 
Appellant, 


VETSUS 


Mothooranath Doss (Judgment-debtor) 
Respondent. 


' Baboos Romesh Chunder Mitter and Nil ` 


Monee Sein for Appellant. 


— No one for Respondent, 


An application for the reversal ofa sale, made after ita 
‘confirmation. ' and after the expiry of 30 days from the 
date of sale, is EE under Section 258 Act. VIH 
of 1859. ` : 


Loch, J —Tars application for ‘the re- 
versal of the ‘sale was made several days 
after the sale had been confirmed, and after 
the period of thirty days from the date of 
sale had expired. We think, therefore, that 
the debtor was not entitled to be heard 
ander Section 256 Act VIII of 1859. We 
reverse the order of the Judge with costa. ` 








The 6th December 1866, 


Present: 


The Hon’ble G. Loch and A. G. 
Macpherson, Judges. 


Decree (Amendment of)—Appeal— 
; Review. 


Case No. 625 of 1866. 


‘Miscellaneous A ppeal from an order passed 
by the Principal Sudder Améen of 
Patna, dated the 11th August 1866. 
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Mussimut Bussgeran (Objector) Appellant, 


x = * £ 6 ù 4 
o : versus. ` BR A 


- ae 


Mussamut: ‘Alfan (Deer éé-holder) antl Muss, |- 
° mut Buzlun (J ia dave 
ents, . SS 


ad 


Chunder Ghose for Appellant. 


No one for Respondents. 


An appeal will not lie against an order for expcution 
merely on the ground that there is an error in the decree, 
and, that the decree should have been in terms other than 
it is. 


Macpherson, J.—Tue decree in this case 
is agains’ the defendant (appellant) person- 
ally. She appeals against an order for exe- 
cution which has been issued against her 
personally, on the ground that the decree is 
wrong, having been by mistake drawn up 
against her personally, instead of as repre- 
` sentative of her late father Ahmed Ali. Jt 
may be, and very probably is, as she con- 
tends, that the decree has been carelessly 
drawn up, and that the Court which passed 
the judgment did not mean to render her 
personally liable. But this is a matter 
which we cannot interfere with, in the form 
in which itis now brought before us, 
the decree is wrongly drawn up, it may be 
set right by the Court which passed it, on 


an application being made- for a review of 


judgment in order to correct the error, 
The appeal is dismissed with costs, 





The 6th December 1866. 
Present: ° 


The Hon’ble G. Loch and A. G. Macpherson, 
Judges. 


Certificate: (ander Act XL of 1858)— 
Will. 


_ Case No. 574 of 1866. 


Miscgllancous Appeal from an order passed 
by the Judge of Baghergunge, dated the 
28th July 1866." . 


Nund Coomar ET Appellant, 


VETEUS' 


Rakhal Chunder Roy and others, 
Respondents,’ 


I 


Baboo Romesh Chunder Jitter for 
GE `- Appellant. 


Baboo' Duwdrhinath Mitter for E E 


A E is nok secluded by reason of a will aud the 
existence of executors under the will who have taken 


_out certificate under Act XL of 1858, from enquifihg 
“into a comple against the executors. - 


~ Baboos Kishen Kishore Chose a Gresik : 


Loch; J. L Thr pleader for the respondents 
states that he i is:unable to support the judg- 
ment of the: Lower Court. -We think that 
the Judge i is in error in’ supposing that, by 
reason of the will and the existence.of exe- 
cutors under the will who bave taken out 
certificate under Act XL of 1858, that he is 
precluded from enquiring into this case. 
The terms of Section 21, are general, and 
we think the Judge should examine the will, 
and also take evidence as to the truéh of the 
complaint made by the. petitioner against the 
exetutors, We remand the case for the 
purpose. dk 


Š The 7th December 1866. 


en 


Present: 


The Hon’ble L. S. Jackson, Judge. 


Security for costs. 


Hufazutoollah Chowdry” Gate 
Petitioner, 


ZS" Ae 


TELTSUS + 


Humeedhur Rohmen (Appellant) Opposite 
- Party. 


Baboo Mohinee Mohim Roy for Petitioner. 
S 
Mr. R. T. Allan for Opposite Party. 


Queere.—-W hether, in a case in which the appellant 
is not residing out of the British territories:in Indij, - 
the High Court has authority to demand sécurity for 
costs from the appellant afer the issue of summons, 2. e 
‘notice of ES appeal. daks 


Tuis*was a rule by HufazutooHah. Chow- 
dry, in accordance with an order pagsed by 
Mr. Justice Norman calling upon the appel- 
lant Humeedhur Rohman to show cause 
why he should not be required to give secu- 
rity for’ costs, 

Mr. Allan appears on behalf of the Se 
lant, and has shown cause. 

T'he- questions as it appears to me, which 
have to be'considered in dealing with this 
application, are these :~—-/irst, whether the 
i + 
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Court bag authority to demand security for 
costs from the appellant (the case not -being 
one.in- which the appellant i is residing out of 
tlie British territories in -India). after the’ 
issue of summons, i. e. notice of ‘the appeal ; 
secondly, whether this application has -been 
ntad¢ within a reasonable time ; thirdly, whe- 
ther the respondent, by his”: . appearance 
and appointing vakeels generally Zo: defend 
the appeal, has not waived any right which’ 
he might have to call upon ‘the appellant 
to furnish security ; and fourthly, -whether. 
any case for demanding such security has 
been made out. 

‘On the let point I confess that I. have 
considerable doubt ; and, if it were necessary 


expressly to decide the point, I am in-| 


clined to think that I should refer it for the 
decision of a Full Bench, because. it has 
been, pointed out to me that a case has 
„already been determined, and security been 
“taken byw Bench of this Court in circum- 
stances very like those of this case. But it is 
not necessary to decide this point in the pre- 
sent case, for, où the 2nd point, it appears to 
roe that this application has-not been made 
* within a reasonable time. The appeal was 
preferred to this Court on the 7th May. The 
11th August was the date ultimately fixed for 
hearing the appeal. The respondent actually 
appeared on the 13th June. He appoints, 
be the vakalutnamah filed on that day, 
several of the vakeels of this Court for 
the purpose of defending the appeal gener- 
ally ; and, by so doing, he unquestionably 
allowed the appellants to believe that it was 
his intention to defeid the appeal upon 
ite merits. It was not until the 20th 


, August (2 months and 7 days later) that 
The case de- 


this application was put in. 
cided in the Privy Council, 7 Moore, p. 431, 
(case of Wise vs. Suggobundhoo Bose) seems ; 
to show that the Judicial Committee of the 


Privy Council favored the contention of the. 


appellant’s Counsel in that case that, by such 
conduct, the respondent had in fact waived 
his right, if he had any, to demand security 
for costs. I doubt very much whether, in 
such circumstances as this, even ife prima 
facie ground for demanding security were 
made dut, the defendant would be entitled 
to insist upon it. 


But, beyond that, it appears to me perfectly 
clear that, in this case, no good ground. is 
made out for demanding security for costs. 


I observe it statedein the petition that: the: 
suitin this case was for Rs, 47,220, and, 


the Court has given a decree to-the plaintiff 
for Rs, 1,410. That shows that the suit 


was not altogether groundless, 
documents 


Then, again, 
have been filed which 
that the appelfant (plaintiff) has mortgaged” 


‘certain portions of this property. But itis" 


not showh either that these properties have 
been mortgaged to the extent of their full» 
value, or that the plaintiff (appellant) has 
no other property, or is unable to pay the 


costs of this appeal if unsuccessful. 


Jt appears to me, therefore, irrespect- 
ively of the first point on which I have 
intimated a doubt, that this is not a case iu 
which the appellant should be called upon to 


furnish security for costs. 


The rule will therefore be discharged. e 


The 8th December 1866, 
Present: 


The Hon’ble G. Loch and A. G. Macpher- 
son, Judges. > 


Costs. 
Cases Nos. 601 and 606 of 1866, 


Miscellaneous Appeals from an order pass- 
ed by the Judge of Mymensingh, dated 
the (th July 1866, affirming an order 
passed by the Officiating Principal Sud- 

_ der Ameen of that District, dated me Bik 
December 1865. 


Horo Moyee alias Horo Monee Debia and: 
another (Decree-holders) SE 


vers us 


Ram Kishore Acharjee (Judgment-debtor) ` 
and Bhoobun Moyee Debia Chowdrain 
(Objector) Respondents. 


Baboos Romesh Chunder Mitter and Mo- 
7 hinee Mokun Roy for Appellants. 


Baboo Sreenath Doss Bar Respondents. 


A, under a decree against B, took possession of Ba 
estate and continued a litigation which had been com- 
menced by B's manager, andin which he was unsuccessful 
and charged with the costs of suit, B meanwhile having 
appealed tothe Privy Council, obtained a decree restoring - 
her to possession of the estate. HBLD that A could not. 
recuver the costs he was charged with from the estate. 

Loch, J.—TuseE suits to which these exe- 
cution cases relate were instituted by a 
manager appointed to take charge of the 
estate of Bhoobua Moyes Debia, whose 
right to the said estate was at the time con- 
tested by Ram Kishore Acharjee. Ram 
Kishore Acharjee succeeded in obtaining a 
decree against Bhoobun Moyee; and under 
that decree having taken possession, accept- 
ed the acts of the manager, and carried these 
cases up in appeal to the High Court, where. 
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he was defeated and charged with the costs 

¿OF suit. In the mean time Bhoobun Moyee, 
having appealed to the Privy Council, ob- 
tained a decree restoring her to pogsession 
of the estate, and Ram Kishore now prays 
that he may be relieved of the costs with 

_which®he has been charged in these two 
cases, and that they may be charged to the 
estate of Bhoobun Moyee; and the pleader, 
in support of his application, quotes a deci- 
sion reported at page 1, Volume 1, Weekly 
Reporter, Miscellaneous, in which the costs 
incurred by a manager bon& fide were 
charged to the estate. We think thaf the 
position of a manager appointed by order of 
a Court, and that of a party found to be 
wrongly in possession as Ram Kishore, was 
declared to be by the judgment of the Privy 
Council, are very different. Ram Kishore, 
on obtaining possession, took up the cases, 
and carried on the appeals, and was made 
liable-to the costs. He cannot, we think, 
now seek to make the estate, of which he 
was wrongly in possession, liable for those 
costs on the ground that, if he had succeed- 
ed, the estate would have benefited. We 
dismiss these appeals ‘with costs. 


The 10th December 1866. | 
Present: i 
The Hon’ble G. Loch and A. G. Macpherson, 
Judges. 
Sale in Execution (Reversal of)—Sec- 
tion 236 Act VIII of 1859. 
Case No. 596 of 1866, 
Miscellaneous Appeal from an order passed 
by the Principal Sudder Ameen of Bhau- 
gulpore, dated the 2nd June 1866. 
Mussamut Parbutty (Judgment-debtor) 
Appellant, ` 
versus 
Girdharee Lall (Decree-holder) Respondent. 


Mr. R. T. Allan and Baboo Romesh 
Chunder Mitter for Appellant. 


No one for Respondent. 


On an application to set aside a sale of immoveable 
propertyein execution of a decree under Section 256 Act 
Wilt af 859, before ascertaining Whether any substan- 
tial injury has accrued to the datts the Court must 
come to a distinct finding that theré has been an irregu- 
larity in publishing or conducting the sale, 


Loch, J.—We think that- the Principal 
Sudder Ameen has disposed of this case on a 
wrong principle. Section 256 provides that 
application may be made to set aside a sale 
on the ground of material irregularity ia con- 
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ducting or publishing the sale, and then pro- 


vides that even, if such irregularity be proved, 
the sale shall- not be set aside, unless the 
debtor have sustained substantial injury by 
reason of such irregularity. 

In this-case the Principal Sudder Ameen, 
instead of coming to a distinct finding as*to 
the existence or otherwise of irregularity in 
publishing ‘the sale, has turned his attention 
to ascertain whether any substantial injury has 
accrued to the debtor. But tillan irregularity 
be shewn to have taken place, further enquiry 
ig unnecessary, for it is only, if substantial 
injury be caused by reason of the irregular- 
ity, that the applicant can claim to have the 
sale set aside. The Principal Sudder Ameen 
must first determine whether the provisions 
of Section 249 have or have not been com- 
plied with. If they have not, then he must 


. determine whether the applicant has’ suffeted 


substantial injury by reason.of the omission 
of one or other of the steps prescriggd. The 
fact that the judgment-debtor was aware*that 
the sale was about to take place fg nothing 
to the purpose. The object of the proclama- 
tion prescribed by Section 249 is to give 
notice to purchasers, not for the information of ° 
the debtor. The Principal Sudder Ameen 
should have examined the peadah who issued 
the proclamation and who made tle*attach- 
ment, and persons who accompanied him on 
the part of the decree-holder. If it be neces- 
sary to go into the ‘question of injury, the 
Principal Sudder Ameen should endeavor 
to secure the attendance of those- witnesses, 
whose evidence the applicant declares to be 
material to the cases We remand this ease 
to the Principal Gudder Ameen to be dis- 
posed of with reference to the above remarks, 


The 10th December 1866. 
l - Present: 
The Hon’ble G. Loch and A. G. Macpher- 
son, Judges. 


Mahomedan Law-—Guardianship of 
Minors—Mother—Paternal Uncle. 


Case No. 594 of 1866. 


Miscellaneons Appeul from an order passed 
by the Judge of Chittagong, dated the 
9th June 1866. 

Shaikh Alimodeed Moallem, Appellant, 
VErSUS 


Musst. Syfoora Bibee, Respondent. , 


Moulvee Syud Murhumut Hossein for 
- Appellant. 
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No one for Respondent. 


According to Mahomedan Law, a mother has a pre- 
ferential right over the paternal uncle to the guardian- 
ship of minors and to the custody of their persons. 


Macpherson, J.—W see no reason to 
interferé, 

The paternal uncle has no Jegal right 
(according to Mahomedan Law) to the 
guardianship of the property of the minors 
in preference to the mother, while it is ad- 
mitted that the mother has the preferential 
right to the custody of their persons. 


The case might have been different, had 
the appellant proved that he had been 
appointed guardian or manager by 
decensed, but this he has not done. ° 

The appeal i is dismissed. 
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e “The 10th December 1866. 


Present: g 


The Hon’ble G. Loch and A. G. Mac- 
e ` pherson, Judges. ` 


Onus probandi — Transfer of decree, 


Case No. 671 of 1866. 


Miscellaneous Appeal from an order passed 
` by the Judge of West Burdwan, dated 
the 8rd July 1866, affirming an order 
passed by the Moonsiff of Radhanuggur, 


dated the 12th December 1865. 


Gunesh Mohapattur (Judgment-debtor) 
Appellant, 


VCTSUS 


Chundes Churg Kiya (Decree-holder): 
Respondent. 


Baboo Poorno Chunder Shome for 
Appellant, ` 


Baboo Kalee Kishen Sein for Respondent. | 


The ous ia on the party to whom a decree has been 
transferred, to prove his title to execute ifit be dis- 


puted. 


Loth, J.—Tuis case. must be remanded 
in order that the Judge may ascertain 


whether the party seeking to execute the 


decree. who is not the original decree-holder, 
bas any legal title to execute it. 


execute if his title be disputed, 
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The 
debtor is not bound to prove any thing in 
such a case, but the party to whom a decree 
has been transferred, must prove his title to 
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The 12th December 1866, 
o Present: 
The Hon’ble G. Loch and A, G. E EE 
OI Judges. 


Re-sale in execution of decrce—Ap-s 
peal—Section 
1859. 


Case No. 592 of 1866. 
Miscellaneous Appeal from an order passed 
by Moulvie Iradut Ali Khan, Prin- 
cipal Sudder Ameen of Shahabad, dated 
the Tth July 1866. 


Baboo Soor uj Buksh Singh (Decree- 


holder) Appellant, e 
VETSUS i 
Sree Kishen Doss (Auction-purchaser) 
Respondent. 


Baboo Sreenath Doss for Appellant. 


Baboo Poorno Chunder Shome for 
Respondent. 


A bid for a property put up to sale in execution of a 
decree held by B, and the lot was knocked down to him, 
The next day the property was sold in execution of a 
decree held by C who had a previous lien on the estate, 
and A consequently refused to pay the purchase-money. 
The property having been re-sold under Section 254 
Act VIIL of 1859 for a sum less than that bid by A, he 
was held liable for the difference, 

An appeal lies from an order in such a case, Section 
244 plicing the decree-holder and the defaulting pur- 
chaser in the position of parties to a suit, 


Loch, J.—Wr think the decree-holder is 
entitled to recover from the first auction- 
purchaser the difference between his bid 
which he failed to make good, and the sum 
for which the property tvas ultimately sold. 
The grounds on which the Lower Court has 
released the respondent from this claim are 
altogether untenable. The respondent bid 
for a property put up to sale in execution of 
the decree held by the appellant. The lot 
was knocked? down to him, The next day 
the property was sold in execution of a 
decree held by another party who had a pre- 
vious lien on the estate, and consequently 
the respondent refused to pay the purchase- 
money ; and under the provisions of Section 
254, the, property was resold for a sum less 
than that bid by the respondent, and it is 
to recover that difference that the present 
applicatiou.is made, We think the respond- 
ent, notwithstandigg the subsequent sale 
on the following day, was bound to make 
good his purchase. He had purehased 
something, though perhaps less than what 
he expected ; and if he chose to bid, he was 
bound to complete his purchase, 

It is said that in this case no appeal lies 
to this Court, as the parties are not in the 
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position of parties to the suit; but looking 
„at the wording of the latter end of Section 
"284. we think the parties for*the purposes 
ef this case may fairly. be considered to 
come within the meaning of the term ir parties” 
ysed in Section 11 Act XXIII of 1861. 
The wérds of Section 254 are as follows :— 
‘t If the proceeds of the sale which is even- 
“tually consummated be less than the price 
“bid by such defaulting purchaser, the 
“ difference shall be levinble from him, under 
“the rules for enforcing the payment of 
“money in satisfaction of a decree of 
“Court.” The law, therefore, for S the 
purpose of realizing the difference between 
the defaulter’s bid and the sum for which the 
property is actually sold, places the decree- 
holder and the defaulting purchaser in the 
position of parties to a suit; and as such, 
the rules applicable in other appeals are 
applicable to them. We reverse the order 
of the Lower Court with costs, and direct 
the Principal Sudder Ameen to realize the 
amount due by the defaulting purchaser 
under the provisions of Section 254. 





The 13th December 1866. 
Present: 
The Hon’ble G. Loch and A, G. Mac- 
pherson, Judges. 
Review—Execution. 


Case No. 569 of 1866. 


Miscellaneous Appeal from an order passed 
by Mr. W. Ainslie, Judge of Patna, 
dated the 30th May 1866. 


Syud Lotf Ali Khan (Decree-holder) 
Appellant, 
versus 
The Court of Wards on behalf of the 


Moharajah of Durbhanga (Judgment- 
debtor) Hespondent. 

Moulvée Murhumut Hossein and Baboo 
Mohendro Lall Shome for Appellant. 
Baboos Kishen Kishore Ghose and Jugoda- 
nund Mookerjee for Respondent. 
` A Judge has power to raview an order passed by him 


in execution of decree. Thus, where the High Court, 
jn rejecting an application for review of judgment, amend- 
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| ed an error in the decretal order reducing the amount 


recoverable by the decree-holder, and the decree-holder, 
though aware of the alteration made in the decree, 
applied to the Court below and took away the whole 
amount of the original decree, the Judge’s subsequent 
order, directing a refund of the sum taken in excess by 
the decree-holder, was upheld. 


Loch, J.—Ir is evident in this case that, 
though the application for review of judg- 
ment was rejected, this Court, when re- 
jecting it, amended an error in the decretal 
order regarding the mode in which the 
amount of interest was to be calculated, 
and this alteration made a considerable 
difference in the amount recoverable by 
the appellant, The money due under the 
decree with interest calculated at the rate, 
as originally directed in the decree,- had 
been deposited by the respdndent, and the 
appellant, though aware of the existence 
of the subsequent alteration made dh 26th 
July 1864, applied to the Court below and 
took *away the whole of the money, no 
opposition being made by the respondent, 
and no -reference being made either by 
him or the Court- to the amended order. 
On 14th March 1866, the respondent ap- 
pearet before the Judge, with the amended 
order in his hand, and prayed that the 
decree-holder might be called upon to refund 
the sum of rupees 7,694-6-4 taken by him 
in excess of the sum actually due to him, 
and the Judge directed the refund to 
be made. 


It is urged by the appellant that no case 
is before the Court——that the decree having 
been struck off as satisfied, aud so long a 
time having elapsed ‘since that order was 
made, the case cannot be re-opened. It has 


however been ruled (Weekly Reporter, 
Special Number, p. 66, Haradhuy Moo- 
kerjee, Petitioner), by the majority of 


a Bench of three Judges, that a Judge has 
power to review an order passed by him 
in execution of decree, and the present ap- 
plication may be considered as of the nature 
of a review. The respondent was doubtless 
very negligent in not producing the amend-. 
ed order. of the High Court at an earlier 
period, byt the appellant had no right to 
apply for money to which, under that 
amended order, he. knew that he bad no 
claim. We confirm the order of the Judge, 
requiring the decree-holder, appellant, to 
refund the sum of rupees 7,694-6-4 ; but, 
considering the great negligence manifested 
by the respondent, which has rendered ne- 
cessary these subsequent proceedings, 
without interest, and each party will pay 
his own costs in this appeal, 
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The 14th December 1366. 
S Present: 
The Hon’ble L. S. Jackson, Judge. 
Special 


costs. 


Lowazima Special Appeal from a decision 
passed by the Additional Principal 
Sudder Ameen of Mymensingh, dated 
the 26th July 1866, modifying a decision 
passed by the Sudder Ameen of that 
Distriét, dated the 14th September 1865. 


Kisto Coomar Chowdhry (one of the De- 
fendants) Appellant, 


. e versus 
Anund Moyee Chowdbrain (Plaintiff) 
Respondent. 


Romesh Chunder ` Mitter for 
Appellant. 


* Baboo 


"e No one for Respondent. 


The admissibility of a special appeal in a case of the 
Smali Cause Court class, for contribution in respect of 
costs, is a matter which ought not to be decided by an 
Officer of the Court, but judicially by the Court itself. 


Tars casois brought before me by Baboo 
Romesh Chunder Mitter, in consequence 
‘of an order recorded on the back of the 
petition of special appeal by the Deputy 
Registrar to the effect that this isa special 
appeal in a casœof the Small Cause Court 
class, in which, according to Section 27 Act 
XXIII of 1861, no special appeal lies. 
The subject matter of the suit appears to 
have been aclaim by the plaintiff against 
the defendants for contribution in respect 
of costs which the plaintiff liad to. pay in 
a suit in which he and the defendants were 
jointly interested. 


It’ is not quite clear whether this case 
does or does not come within the terms of 
the doubt. thrown out by two Judges of 
this Court in the case of Pehari Narain 
Sahoo, reported at page 60, IV Weekly 
Reporter, and if appears to me that the 
admissibility of this appeal is a matter 
‘which ought not to be decided by an officer 
of the Court, but judicially by the Court 
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itself, the special appellant of course faking 


the risk of having his appeal disallowed, 
with all costs» I therefore direct that the ° » 
appeal be admitted. l ° 


? ° 
The 14th December 1866. 
Present: 


The Hon’ble L. S. Jackson, Judge. 


Sherishtadar (Refusal of Zillah 
Fudge to confirm nomination of— 
by Sudder Ameen). D, 


Case No. 599 of 1866. 


Miscellaneous Appeal from an order pussed 
by Mr. J. R, Musprait, Judge of Pur- 
neak, dated the 15th June 1866. 


Abdool Mujeed, Appellant, 


Messrs. C. Gregory and A E Twidale for 
Appellant. 


Where a person was nominated by the Sudder 
Ameen as sherishtadar, and the Zillah Judge refused to 
confirm his appointment upon no ground at all, the 
High Court directed the Judge to confirm the appoint- 
ment. . 

7 


Tre petitioner in this case was nominated 


by the Sudder Ameen of Purneah.as sherish- 
tadar, and the appointment was reported to 


the Zillah Judge for confirmation by him. 


The Zillah Judge refused to confirm the 


nomination, and the petitioner thereupon ap- 
plied to this Court. The Judge, who appears 
to have been*actuated in these proceedings by 
certain anonymous petitions presented or 
forwarded to him, was called upon by Mr. 
Justice Loch in his order of the 19th Sep- 
tember last, to report, for the information of 
this Court, some instances in which the peti- 
tioner has neglected his duty ; and in answer 
to that request, the Zillah Judge now says 
‘fags the confirmation of sherishtadar and 
“ peshkar of subordinate Judicial Courts 
« ties in the hands of the Judge under para. 
© 4 of the Circular Order of the late Sudder 


er Dewanny Adawlut, No. 177, dated 6th 


“May 1861, and as the appellant was 
“ acting sherishtadar and responsible for all 
“ the irregularities commitied by bis subordi- 
«& nates when the second petition was present- 
“« ed, I decline to confirm him in the appoint- 


AN 


- the Zillah Judge ; 
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`“ ment of sherishfadar of the Sudder Ameen 
. “ and Sudder Moonsiff’s Court. He has there- 


“fore reverted to his original appointment 
“‘ of fysala navees ;’ and then the Judge 
says that “ the petitions,” that is, the anony- 
emous petitions in which the petitioner’s 
character was aspersed, ‘fas well as the Sud- 
“s der Ameen’s explanation and the rooba- 
“ caree are forwarded for the perusal of the 
“ Judges of the High Court.’’ It is a matter 
of surprise tome that the Zillah Judge has 
thonght fit to take into consideration, but 
still more that he should have forwarded for 
the perusal of this Court, anonymous*peti- 
tions affecting the character of anybody. 


As to the Sudder Ameen’s explanation, 
I find in it nothing whatever to inculpate 
the petitioner Abdool Mujeed ; on the con- 
trary he appears to be quite cleared of any 
imputations made against him. That the 
Judge himself considered this petitioner to 
be an unobjectionable person is obvious from 
the fact that he has not only retained him 
in his former appointment of fysala na- 
vees, but has also intimated that his claims 
to the office of sheristadar will be taken 
into consideration on a further vacancy. 


Now the Judge appears to consider that 
the confirmation of. officers nominated to the 
office of sherishtadar rests exclusively with 
and he assumes this 
authority to rest upon the terms of the 
Circular Order of 1861. The fact is that 
the law upon this subject is contained in the 
concluding Section of Regulation XXV’ of 
1837. That Act empowers Principal Sudder 
Ameens, Sudder Ameens, and Moonsiffs, to 
nominate officers to their own establishments 
“ subject to the general control of the Zillah 
“and City Judges and Court of Sudder 
“ Dewanny Adawlut,” that is, aow the High 
Court. 


This Court will not, as a general rule, in- 
terfere in the exercise of discretion vested in 
the Zillah Judges subject to its control, but it 
certainly will interfere where any person has 
been excluded from an office for which he 
was thought qualified by a subordinate Judge, 
when promotion to that appointment bas 
been @wefused by the Zillah Judge upon 
grounds which are no greunds at all. 


I must therefore direct the Judge to con- 
firm the appointment of this petitioner, and 
repeat the caution conveyed to him by Mr. 
Justice Loch as to the reception of anony- 
mous petitions affecting the character oF pub- 
lic officers. 
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The 2lst December 1866. 
Present: 


The Hon’ble L. S. Jackson, Judge. 


Dismissal of suit (for want of evi- 
dence)—Regular Appeal. 


Case No. 838 of 1866. 


Miscellaneous Appeal from an order passed 
by the Judge of Midnapore, dated the 
23rd July 1866, affirming an order pass- 
ed by the Moonsiff of that District, dated 

- the 30th May 1865. 


Kooraram Chuckerbutty (Plaintiff) Ap- 
pellant, 


VETSUS : ~~ . 


Shama‘ Soonduree Debea and others (Defend- 
ants) Respondents. 


Baboo Tarucknath Dutt for Appellant. 


No one for Respondents. `. 


Where a suit was dismissed by a Moonsiff for want 
of evidence on the side of the plaintiff (the plaintiffs 
pleader having stated that he had no instructions and 
that he could not proceed with the case in the absence 
of his client),—-Htp that a regular appeal ought to 
have been preferred to the Zillah Judge from the judg- 
ment dismissing the case. 


` Note by the Deputy Registrar. —Tus 
appeal does not appear to me to come under 
Section 119 Act VIII of 1359. 

The facts are as follows —e- 

In the Court of first instance, the’ plaint- 
iff’s pleader was in attendance when the 
case was called up for hearing, though the 
plaintiff himself was absent, on account, as 
he alleged, of illness. 

The pleader stated that he had no instruc- 
tions, and could not proceed with the case 
in the absence of his client. 

The Court, thereupon, dismissed thg suit, 
as no evidence was produced in support of 
the claim, 

From that order the plaintiff appealed 
summarily to the Lower Appellate Court, 
and that Court dismissed the summary ap- 
peal, as it did not, in its opinion, come under 
ea 119.which was pi by the plaint- 
i 
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Against that order the present appeal is I tioner has brought to my notice a case which 


preferred, 
I beg to refer, for the orders of the Judge 


- in the Miscellaneous Department, the point. 
involved, viz. whether this miscellaneous | 


appeal will, under the circumstance, lie. 
Jackson, J.—It appears to me quite clear 
from the facts stated that this is nota case 
dismissed on default under the provisions of 
Section 111 or Section 114 of Act VIII of 
1859, but a case dismissed for want of evi- 
dence on the side of the plaiutiff. The appeal 
ought therefore to have been a regular appeal 
to the Zillah Judge against the judgment dis- 
missing the suit. The circumstances which: 
appear to have occurred may possibly be view- 
ed by the Judge in the light of a justification 
of delay in preferring a regular appeal in this’ 
case, and perhaps the Judge may now think 
fit to adfnit a regular appeal if the parties 
are advised to hring it. 

I cangot say that a special or mfscel- 
lanéBus appeal lies in the case under Sec- 
tion 119. ` 


The 21st December 1866, 


Present: 
"as 


The Hon’ble L. S. Jackson, Judge. 


Re-admission (of dismissed appeals) 
—Section 6 Act XXIII of 1861. 
Miscellaneous Appeal from an order passed 
) by Mr. O. Toogood,*Judge bf Beerbhoom, 
_ dated.the 9th August 1806, affirming an 
` order passed by the Sudder Ameen of 
that District, dated the 29th May 1866. 


Ramessur Dutt (one of the Defendants) 
Appellant, 


VErTSUS 


Lootfunnissa Bibee (Plaintiff) and others 
2 (Defendants) Respondents. 


Baboo Luckhee Churn Bose for Appellant. 
No one for Respondents. 


There is no provision in Section 6 Act XXII of 1861 
for the re-admission of appeals once dismissed under the 
provisions of that Section. 


Ir appears to me that in this case no 
appeal will lie. The vakeel for the peti- 





was decided in this Court (Ramzad jemadar), 
reported in 8 Sevestre, page 329. In that’ 


case the Principal Sudder Ameen in the 
first instance dismissed the appeal for default 
of prosecution, and within 80 days the 
appellant applied under: Section 347¢of the 
Civil Procedure Code for a re-hearing. After 
a very long delay, the Principal Sudder 
Ameen rejected that application without 
giving any reason whatever. Against this 
order it was held that an appeal lay. There 
ig another case to the same effect in 2 
Weekly Reporter, page 254 (Hurro Chun- 
der Doss Chowdry). These cases, however, 
appear to me to be quite distinct from the 
present case, which is one under Section 6 
Act XXIII of 1861. That Section extends 
to appeals the provisions of Section 5 of the 
Act. It is not contended in this case that 
the appeal was dismissed, otherwise than in 
accordance with the provisions of Section 
5 ; but it is alleged that the appellant peti- 
tioned the Court and offered to satisfy. it 
that he bad good and sufficient reasons for 
not having made the required deposit within 
ihe time allowed. The Judge refused to 
entertain this petition, and he did so on the 
ground that the application had not been 
made to him in time. 
petitioner here contends that the application 


was made in time. Upon being asked by. 


the Court to show how the Judge was le- 
gally bound to entertain the petition, even 
if if had been madè in time, he fails to do so, 
In point of fact there is no provision in 
Section 6 for the re-admission of appeals 


when once dismissed under the provisions . 


of that Section. It may be said that there 
is a hardship in such a case ; if it be so, it is 
one which the law has created, and the Court 
cannot cure.» The law has provided no re- 
medy in such cases, and the Court can only 
refuse the application, 


The 20th December 1866. 


Present: i 
The Hon’ble G. Loch and A. G. Macpherson, 
. Judges. ` e 
Registration. 


Case No. 638 of 1866. 


Miscellaneous Appeal from an order passed 
by the Judge of Gya, dated the 15th 
August 1866, affirming an order passed 


The vakeel of the. 


d 


NM 
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by the Sudder* Ameen of that District, 
dated the 12th February 1866. 


` Mutokdharee Lal (Plaintif) Appellant, 


A _ VETSUS 


Shaik Fuzul Hossein'and others (Defend- 
ants) Respondents. 


Mr. R. E. Twidale for Appellant. 


Baboo Mohendro Lal Shome for 
"Respondents. 


a 
The Registrar to whom a deed is presented for regis- 
tration has nothing whatever to do with its recitals or its 
possible operation as regards third parties who are not 
parties to it, but is bound to register it if the party ap- 
plying for registration bas complied with the provisions 
of Section 29 Act XVI of 1864. 


According to Section 15 of the same Act, a regular 
suit and not a miscellaneous application mugt be brought 


_to compel a Registrar to register, 


Macpherson,J.—Tae order of the Lower 
Appellate Court is clearly wrong, and is set 
aside with costs. 


The Registrar to whom a deed is pre- 
sented for registration, has nothing whatever 
to do with its recitals or its possille oper- 
ation as regards third’ parties who are not 
parties to it. All the Registrar has to en- 
quire into is “ whether the instrument was 
executed or not by all the parties thereto by 
whom it purports to have been executed,” 
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and to satisfy himself of the representative 
character of any person who shall claim to 
represent or to be entitled ‘to act for any 
party to the deed (Section 29 Act XVI of 
1864). Ifthe Registrar has no doubt that 
the instrument really bas been executed by 
those by whoin it purports to have bëgn 
executed, his clear duty is to register it. 
If the deed contains recitals, ‘those recitals 
cannot bind third parties who are strangers 
and who.have not executed the deed, nov can 
the rights of such third parties be legally in 
any possible way affected by such recitals. 
Why then such recitals should induce the 
Judge to hold that a deed containing them is 
not *‘ obnoxious to registration,” and is “ not 
susceptive of registration,” we are wholly at 
a loss to comprehend. 

_ We direct that the Registrar do ‘register 
the deed if the parties have complied with 
the provisions of Section 29¢0f the Act XVI 
of 1864. ` wm 


‘ bead 

- This matter has been treated by the Lower 
Appetlate Court as a miscellaneous appli- 
cation. But by the express words of Sec- 
tion 15 “a regular suit” must be brought in 
order to compel a Registrar to register. 
Acting according to the direction contained 
in that Section, the appellant properly in- 
stituted a regular suit to establish his right : 
and it is the decision of the Court of first 
instance in that regular suit that the Lower 
Appellate Court has treated as the subject of 
a miscellaneous appeal. 


We treat the matter as if it had come be- 
fore us on special appeal in regular course. 
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e The 9th June 1866. 


a Pre esent : Oe. 


D 


The Hon’ble TD Kemp and W. S. Seton- 
Karr, Judges. 


t ® 
Appeal (on the facts)—Trial by Jury 
—Offence committed before RES 
ing of Tenal Code. 


dé 


‘Queen versus Grish Chunder Bundoo. 


Committed by the Magistrate, and tried by 
the. Sessions Judge of East Burdwan, 
A on a charge of being a member of an 
` unlawful assembly, by one of which cul- 
-- pable homicide not amounting to mur- 
der was committed. l 


A person tried by a Jury is éntitléd to an appeal 
on the facts if the offence was committed before the 
passing of the Penal Code. $ 


Tue real question in this case is the 
identity of the prisoner ïn a riot, attended 
with homicide, which took place some 11 or 
` 12 years ago. 


H 


The offence for which. the prisoner has 
been convicted, is substantially that of which 
others were convicted previous to the pass- 
ing of the Penal Code. Thoygh the pri- 
soner has been tried by a Jury, he has a 
right to an appeal on the “facts, inas- 
much as the offence was committed before 
the passing of the new Laws. 


“The conviction appears right and proper. 
The prisoner was named from Da" very 
first, aud it’ is shown that he absconded on 
the hue and cry, though it seems ‘likely 
that he has returned to his village for some 
little time past, and bës been “lately de- 
nounced owing to the breaking out of some 
new quarrel, 


Taking the guilt of the prisoner- to be 
established ‘by his proved participation in 
the unlawful assembly by which a man 
was killed, it is to be CHEN that the 


prisoner was very young atthe time, The 
Sessions Judge says more than 20 years of 
age. . But one of the witnesses for the pro- 
secution. says he was 17 or I8 years of age 
at that time. 

Looking to his youth and inexperience, 
the sentence on the prisoner may fairly be 
reduced to two years’ rigorous imprison- 
ment. Reduced accordingly. 





The 9th June 1866. 


Present : : 


The Hon'ble F. B. Kemp and Wes. Seton- 
Karr, Judges. . 


Recognizances to ‘keep the ‘peace. 
Criminal Jurisdiction. l 


Referred under Section 434 Act XXV of 
1861, and Cireular Order dated the L5th 
July 1863.. 


Keshub Chundro Sandyal aid three others. 


An unproved charge of “false imprisonment is not 
the credible information ,contemplated in the Jaw, on 
which a Ke may ‘take Recognizances , to keep the 
peace. . 


We concur wiii the Sessions J däer, "The 
unproved charge of false imprisonment is 
certainly not the credible “information con- 
templated in the law. As regards the estab- 
lishment of a new or rival Haut, there does 
notappear to have been any evidence taken by, 
or laid before, the. Magistrate, nor anything 
beyond a mere petition of Poresh Narain, 


We cgnsider the proceedings of the Joint 
Magistrate to be irregular and illegal, and, 
under Section 434 of the Criminal ' Proced- 
ure Code, we quash’ the order for recog- 
nizances from the parties mentioned in the 
Magistrate’s decision. 

This order would be no bar to the.re- 
institution of proceedings with a gien. to 
recognizances, on fresh and credible infor- 

mation, should any new contingency ` ‘octur 
to necessitate such a proceeding: ` 


er 


Së Criminal 
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aoa “4 a e -Present : 
me ‘Hon’ He J. P. Norman and G. Campbell 
ae a Ka i 


Jurisdiction—Abduction of child for 


thè. purpose of stealing its ornas |. 


` ments—Theft. e — dë 


Criminal Jurisdiction. 


Referred under Section 4384 Act XX A of 


- 1861, and Circular Order of the High 


Cans dalea NOH July - 1863, No. 18. 


Queen ` EIS Sohoy Dome. 


Cate: of ‘abduction ‘of, a, child for the purpose of. 


stealing its ornaments, which, instead of being com- 
-mitted ¢ to thp Court of Sessions for trial, was improperly 
disposed ‘of Dy! tlie Magistrate as a case of theft. 


Ix this case the . prisoner has beerf tried 
before (be Assistant Magistrate, Mr. Mering- 
ston, and convicted of theft and senten¢ed to 
EI one The sentence has been carried 
outs, ag AY woa GE 
f The Mousod was charged with. inveigling 
away the infant child of the prosecutor late 
Im the evening to-an aheer pt Some distance 
j fromthe“ village, and robbing him of some 
ornaments.’ Da was discovered by his pn- 
rents, at some -distance: from their home, 
after, dark. The prisoner, im his confession 
ag’: ‘recorded, in ‘the vernacular, admits that 
_ he'took the child away, and; ag the Magis- 
trate,» Mr. Drummond, remarks, his state- 
ment is substantially a -confession of the 
offence, of - abduction ‘as defined in Section 
362, ‘He shoul@ ‘no doubt, hive been com- 
mitted Zon. trial. to the Court of Sessions 
under, Section 369. Kä 


F 


- The. offence of abducting little ` SECH 


for the purpose of stealing their clothes or 
ornaments, is -a very serious-and dangerous 


one ; and we agree with the Magistrate and 


Sessions Judge in thinking that, thb conduct 

of the Assistant Magistrate in trying and 

l punishing the-offence, over which he had nọ 
jurisdiction, aş one of theft, ‘is highly. censur- 

sible. | - 


‘But, as the sentence has actually been. 


Weeer into, effect, we think it, under ‘the. 
` circumstances, nol. necessary to quash the 
‘cohviction,, though the punishment is cer- 

tainly inadequate, oe 
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The 9th June 1866. 
Present: 


J 


‘The Hou’ble J.P. Norman and G. Cima D 


Judges. 


Irregularity—Reference to procesd-, 


; ings in former. CASES. "e. 


Committed by the Magistrate, and tried by 
the Officiating Sessions Judge of Nud- 
| dea, an a charge of false evidence. ` 


A reference to proceedings in a former case BEER 
to be irregular, 


Tue prisoner has been tried and ee 
by the verdict of the Jury, of giving false 


fussil, on or about. the 26th of September 
last, he did not go to the Police Station of ` 


_Moheshpore, nor see the Inspector on that 
day, but, by reason of sickness, toent straight ` 


to'his house without going to the Thannah, 


and remained in his house till the 29th Kéi 


September.” ` 
The prisoner appeals, and the -only point 


.isswhether the evidence of the Head Con=» 
` stable, who stated that he did come. to ‘the: 
‘Police Station on that day, is sufficiently 


corroborated. In support of his statement, 


. the Head Constable produced a copy of an 


extract from the doe. book Kept at the Than- 
nah, which he said was written by Wasil 
Mahomed, a Constable,—which extract, ac- 


cording to the regular and ustal practice, was 


sent to the District Superintendent of Police 


op the 26th, and was subsequently signed Ve 


him. On looking at the extract 80 signed, 
it appeared that the prisoner’s name Was 
down as having been in the Police-Station at 
about mid-day on the'26th September, and 
that he was appointed to keep the 2nd. watch 
on that day. This- document being an entry 
made contemporaneously. with the fact which. 
it recites and in the usual course of business, 
and being authenticated by the signature 
of the District Superintendent, is strong 
evidence. to corroborate the statement ofthe 
Inspector that the facts took place as they 
are there recorded. 

Under these cireumstances, the appeal 
must be dismissed, there being evidé@nce ‘to 
go to the Jury to Drove the falseness of the 
statement made by the prisoner. We observe, 
however, that there has been gs serious irre- 
guilarity in the trial. 

The Sessions Judge read to the Jury the’ 
remarks recorded-by the Judge after receiv- 
ing the verdiet of the Jur and of the Jury: 


Queen, vs. Shobrattee Sheikh. . 


evidence as a witness before the Court of ` 
Sessions, that “on his return from the Mo-. 
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in the former case, being expressions of the Si The Lith June 1866. > > ~ 
¢ Opinion of the Judge and Jury, that the now | - t eeir e 
defendant, who had given evidence In: that) 
‘oo was in league with the prisoners who ‘The Hon'ble J. P. Norman and e Dana 
avére-in that case convicted of forgery.. 


RE ce Judges. 
` This was wholly. irregular. A reference| 7 Tasane prisoners—Procedure? 
E SC the proceedings in the former case in this |” Criminal Jurisdiction. 

“Manner must have tended to prejudice the | Referred under Section 394 Act XXV of 
minds of the Jury on the present occasion.| 1861, and Cireular Order No. ee dated 
Taking the case to be ‘one of simple false; -15eh July 1863. 
statement, we. think that the sentence may Queen ée, Rughooa. 


} CT 
ER ly reduced to 6 months’ rigorous Where a Magistrate has kept in custody an insane 


' imprisonment, S e" prisoner and reported the case to Government, his suc- 
>> cessor, instead of striking off the case, is bound to 
resume the investigation under Section 391 Code of 

| Criminal Procedure. 





7 _ The lith June 1865. One Rughooa being charged, with stealing 
? | an ox, it was reported that-he was of un- 
- Present: ` sound mind. Mr. Brett, the Assistant Com- 


missioner of Lohur dësen, ordered’ that he 
The Hon’ble L. S. Jackson, Judge. should be examined by the Civil Surgeon, 
Cognizance of offence by Magistrate whose evidence was duly taken gy him, in 


accordance with Section 388 of the Code of 
without complaint but on informa- Criminal Procedure, on:the 17th June 1864. 


tion. 8 The Civil Surgeon stated that the prisoner was 
Miscellaneous Case, of unsound mind and not responsible for N 
Pah S “`| his actions. °. 

Ramruttun Neogee and others, Petitioners. Mr. Brett then took the evidence of some 


witnesses, ‘and, finding that there was no,- 

Baboos Oprokash Chunder Mookerjee and | doubt that the prisoner did take tke cattle 
Onokool Chunder Mookerjee for ` De. directed him to-be kept i In confinement, and 
l . that the case should be reported , for the orders 

; of Government. = ` eos 
A Magistrate may take cognizance of a case, on the He did not put the prisoner on his defence, 
information of a third person, without any complaint | OY express any pinion-as to whether or not 
by the party injured. he was of unsound.mind at. Oe time when 
i the cattle was-taken % find though-he ‘refers to 
Tae argument of’the petitioner’s vakeel | Section 393 as making it necessary; when a 


in this case is that, as the party injured bas | prisoner is aéquitted upon the ‘ground -of 


; , , ., | insanity, ‘that thé finding should: state- whe- 
not complained before the Magistrate, but kor he. committed the: aet o Ao 


information was given by a*third person | was in fact no complete-trisa and no acquittal. 
with no personal interest in the matter, the | . The proceeding and order of the Magis- 


: wae trate, ‘though irregular by reason of the 
Magistrate ought not to have taken up the| rconce to Section 393, appears to us to 


: case. Section 68 of the Code of Criminal. be good as an enquiry and order under Sac. 
Frocedure, however, authorizes the Magis- | tion 390. 


Ee e . The prisoner was sent, under the orders of 
trate of the District, or a Magistrate in Government, to the Patna Lunatic Asylum, 


charge of a Division of a District, without | ond subsequently discharged. He was then 
any @wmpiaint, to take cognizance of any | brought before Mr. Lillingstone, the present 


ay come to his knowlege Deputy Commissioner, who, instead of re- 
ee m 59, suming the investigation, as he should have 


except in the cases provided for by Chapter done, under Section 391, ordered the case to 
" XI-of the-Code. The Magistrate, therefore, be struck off. 


- was justified in taking. up this case on the | _ No intelligible reason ig assigned by Mr. 


hich h d, and th Lillingstone for this order. He says that, “as 
EEN the Magistrate, in the first instance, procéed- 


“is nothing illegal in his proceedings, - ed as if the prisoner was. considered insane 


tioner. 


LA 


TE ; 


a” 


A Criminal 


3 D 


` atthe time ofscommitting ‘the offence, I con- 
“sider it would be irregular now to act upon 
AD, other view,” ; 


a 


“Wer ‘wholly fail to understand the force of, 


‘this „observàtion. The -present Assistant 
Commissioner has nothing to do with the 
opinions, or presumed opivions, of his-prede- 
cessor. “He had before him a prisoner who 
had never been put upon his trial. De wens 
‘bound to take up the case under Section 391 


“and to try him, and his order striking off | 


` the ease must be quashed. 





` The-lith June 1866. 


E a y Present: $: 
-The Hon'ble L SA J ackson, Judge. * 
ae oe we = E 


1 
ci. WU 


Thana Disputes. 


x 


" Miscellaneous Case. 


an a 
a 


Mussamut Zuhoorun and Mussamut Begum, 
SC ~ Petitioners. 
P i SÉ Së K ` 
«Hep that it would be highly technical and unneces- 
` sary to interfere with a Magistrate’s order under Section 
> 3182 Code of Criniinal Procedure: ‘on the ground that 
‘the ‘Magistrate: had not formally stated that he was sa- 
tisfed. that a -dispute likely to -induce a breach of the 
peace: existed,” when’ obviously the Magistrate had i in- 
ae of -that kind’ before Mm, r 


A 
=, 
ot bw 13 


der ippears that, 3 in ‘this - “ease, the Magis- 
“trate: "had actually before him information 
. from | the Police..Officer, founded upon an 
enquir y-which tht Officer had made on the 
spots :that.a breach of the peace was likely to 
occur in-respect of the property’ concerned, 
aud, in-.fact, the order of the Magistrate, in- 
_ stituting proceedings under Section 318 of 
‘the Code of .Criminal, Procedure, was ac- 
tually endorsed on the report of that Officer. 
‘This being so, although the Magistrate has 
not formally stated that he was satisfied data 


dispute likely to induce a breach of the peace | 


existed, when obviously the Magistrate had 
information of that kind before him, which he 
‘manifestly acted upon, it would be highly 
technical and unnecessary to interfere with 
the eer s order on the gr ound of such 
informality.. 


_ The appeal is; therefore, rejected. 


D 
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The 18th June 1866. 


A 


The Hor? ble L. S. Jackson and G. Campbell 


“ . 
SZ $ 


Present : 


r KÉEN 


S ° ' 
l Land Disputes. 
Criminal J urisdiction, 
:Referred sides Section 434 Act XAF of 


U 


1861; and Circular 
July 1863, No. 18. 


Ki 


Order dated 15th 


we 


LG 


Kisheb Chunder Sandyal; Petitioner. 


Prompt action is generally requisite in ceo of dan- 
gerous disputes regarding ! the pogsession of laid., 

Campbeli, ‘J-—I can see -no legality. 
‘The parties being called on to show cause, 
said that they had no objection to enter into . 
recognizances, ‘and I think that the Enélish’ 
record is sufficient. It appears to me that the 
‘Magistrate, upon the pleadings, could hardly 
have done more under Chapter XVIII. But 
I think that, seeing the gravity of the reports 
made to him, he much failed in his duty in 
‘neglecting to make prompt-enquiry whether 
there really was a dangerous dispute regard- 
‘ing the possession of éertain lands, and, if so, 
‘deciding the matter under Chapter XXII 
If, in the course of such an enquiry, he had 
‘found that any parties were to blame, he. 
might well have also taken recognizances or 
security from them or punished them. ` 


Jackson, J,—I am of the same opinion, 
When the parties professed their’ readiness to 
be bound, and declared they had no objection, . 
it is difficult to see how the “ examination” . . 
on this point could have been usefully cón- - 


tinued. í 


- The case, 08 reported , by the Inspector of 
Police, appears to have been just such a case - 
as to call for an enquiry under Section . 818, 
and in'the course of that enquiry jt might 
‘very probably have.¢ome out who the parties 
were from’ whom a Yisturbance was. chiefly to 
be apprehended. ButI do not think there is 
ground for censuring the Joint defteg or 
for setting aside his order. 


Prompt action i is gener ally requisite i in, EES 


H Cases. 


1 
E 


Ú The Hon’ble L. 8. Jackson and G. Camp- 


” 1866.] ©- © Criminal 
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k Pr esent : 


The, 18th-June 1866. 


bell, Judges. . / 
e a and Mischief. (Double sentence 
for), l 
; Criminal Jurisdiction. - 
Referred under Section 434 Act XXV of 
1861, and Circular Order dated 15th July 
1863. 
ee Aheer versus Auhuck Bhooneea 
i and others. , $ 

A double sentence for SE? and mischief is illegal and 
„ipproper. e 
Tue double sentences for theft and mis- 
chief are.-clearly illegal and improper, and 
` the sentence passed under Section 429 must 
be set aside, — 
“ But the Judicial Commissioner’s state- 
: er that the conviction of the prisoner 
Leydab under Section 379 is illegal, and that 
‘there was no evidence against him, is not 
‘correct, as a, more careful examination of 
the case would have shown. The question 
apart whether the statements of some. 
of the prisoners are evidence against ano- 
“ther, it appears. that there was abundant 
evidence that Leydah himself confessed, and 
the conviction seems entirely proper. The 
Witnesses might, perheps, have been more 
particularly examined on the point ;“but the 
Assistant Commissioner says that the man 

even confessed to himself. ) 


D 
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The 18th June 1866. 
Present: 


The Hon’ble F. B. Kemp and W. S. Seton- 
Karr, Judgese 


‘Evidence—Section 48 Art TI of 1855 
(applicable to Criminal trials) —Com- 
. parison of seals. 


Queen vs. Amanoollah Mollah. 


Committed by the Magistrate, and tried by 
the Sessions Judge of Rajshahye, on a 
charge of dishonestly using: as genuine 
Tëlee documents, Ze, 

Section 48 Act II of 188 1 applicable to Criminal 

trials, d 
The test of comparison of Native seals is at best but 


a fallible one and muit always be received with extreme 
caution, 


ky 


Ups prisoner has. been convicted, by the 
Sessions Judge of Rajshahye, of the offence 
described in Section 471 of the Indian Penal 
Code, that is to say,.of fraudulently using as 


KL 


| genuine two documents which he knew, or 


had reason , to believe, to be, forged docu- 


ments. . ‘The sentence is seven, yete? trans- 
portation and fine of Rupees five hundred ; in 
default of payment, one year in addition’ in 
transportation. , 

The documents alleged to be forged "are R 
pottah dated the 2nd ‘Bysakh 1267, and an 
entry iù a hath-chittah. l 

‘The Sessions Judge mainly relics upon a 
comparison of the impression of the seal affix- 
ed to the will of Radha Kishto Shaha, which 
is said to bea genuine lustrument, with the 
impressions-of the seal affixed to the . pottah 
and entry in the hath-chittah which are im- 
pugned. 

- Thelearned Counsel for the prisoner, Mr. 
Paul, contends that Section 48 Act ILof 1855 
is not applicable to Criminal trials, and, fur- 
ther, that n comparison is onle admissible 
when itis made with a geal ‘which is not 
disputed by the prisoner. SE: 

We are of opinion that the Ee, A 
applicable to Criminal tr inls (see Goodeve on 
Evidence, page 201).. 
Kishto and the seal affixed thereto arë not 
admitted be the prisoners, and we have not 
been shewn that this will has been formally 
accepted as proved in any .Court'of Justice. 
The prisoner challenged’ its afffhenticity, 
and, under the circumstances, we are of 
opinion that the will.and the seal impressed 
upon it cannot be said to be-“ undisputed.” 
To draw ang inference of the guilt of the 
prisoner from. a _ com parison with a document 
of this nature,’ is, ii- our opinion, not fair to 
the prisoner.: — °°, 

At the best, the. ee oF See be- 
tween the impression; “of one Native seal with 
another is butà fallible one, and must ‘always 
be received with extreme caution. We 
‘have taken considerable ains in comparing 
the impressions of the seals-affixed io. the 
pottah and hath-chittah, the suspected docu- 
ments, with the impression of seals’ said to 
be genuine. The result is that the impres- 
sious of the alleged genuine seals do not 
precisely agree the one with ‘the other, for, 
measuring one letter to anotlier of the 
inscriptions, —the method adopted | by the 
Sessions Judge,—we find that’ there are 
differences even in the alleged genuine seals. 
The impressions of the seals “affixed to the 
pottah and Aath-chittah, when compared with 
the impressions of the alleged genuine seals, 
certainly do not differ more than the alleged 
genuine impressious:do one with angther. 
On the’ whole, and after careful consideration, 
the evidence, in our opinion, is so very 


=: 


“The will of Radha 
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doubtful: that we hesitate to convict the pri- | ‘The 18th June 1866, È 


soner pel. Ip more particularly as the evi- 
dengen this‘ case is based upon comparison 
of sedls—a. test which this Court is quite as 
competent ; tö apply as the lower Court. 
We-observé that the pottah purports to be a 


` farting lease, for a term of ten years, of an 


eight-anna- share in an estate of which. it is 


- admitted. the prisoner holds the other moiety. 


We entirely differ with the Sessions 
Judge, who holds that the evidence proves 
-that “the prisoner managed the moiety of the 
estate aS a servant, and not as a lessee. We 


vdo not find’ that the witnesses for the pro- 


‘secution deposed to the fact that prisoner 
managed it as a servant. The eccount- 
books: ‘of Radha Kishto, which have been 
admitted to be genuine by the prosecution, 
have- been examined by us, and they certainly 
Beem, gto, prove‘ that’ the prisoner held the 
estate aga lessee #-but, be this as it may, „we 
are. not ad all ‘satisfied that the documents 
which are impugned are SE The pri- 


soner miekt released. 7 





The 18th June 1866. 


D DM ” Present : 


- Security for rood behaviour—Section 


1497 Sone ES criminal Procedure, 


Ni 


| The Hobie L. ag, on and G. i 


dree i 


e? 


Dh <4, 
t Su 


an Dn ‘e a 


ete a x 


‘turbolent. character. ae 


Au ra 


a Miscellaneous Case. > 
Béi 


o 


Tr ‘appears to us that the order passed Ss 
the Deputy Magistr ate.and confirmed by the, 
Sessions Judge in this case, is entirely erro-; 
neous. The petitioner was called upon to 
furnish security for his good behaviour under 
Section 297 of the Code of Criminal Pro- 
cedure. That Section, however, refers, not 
to persons of a violent or turbulent character, 


but to “robbers, house-breakers, thieves, or. 
‘receivers of stolen -property who are of: 


“a character 80 -desperate and. ‘dangerous. 


“ag to render theireelease, without security,- 


“ atthe expiration of the limited period of 
“one year, hazardous to the ecmmunity.”. 
The order must, therefore, be set aside, — 


e 
s 


SEN to` 
étion 297- L 
"| to be proved, and the-prisoner’s remedy is to 


* Present: 


The Dee P. A. Glover, Judge. ës 


~ 


Section 405 Code of Criminal bro- 
. cedure—Mitigation of sentence. ~~ 


Queen versus Bissonath Mitter. 


=” 


Committed by the Magistrate, and tried by y 8 
‘the Sessions Judge of Hooghly, on, a 


. ‘charge of Criminal breach of trust. 


t 


; The High Court (like the Sessions Judge) cannot 
nullify the verdict of a Jury by interfering to lessen 
the punishment. Section 405 refers to cases where tlie 
offence is proved but where the punishment inflicted ` l 
is held to be too severe, and not to cases where.the 
conviction itself is considered improper, , 


$ 


` Mre. Cochrane, for the prisoner, urges: ` 
that, under Section 405 Code of Criminal f 
Procedure, this Court should exercise its 
power of modifying the sentence passed by 
the Sessions Judge. 


“Tt has been several times ruled by this 
Court that, although a Judge may dissént 
from the verdict of a Jury, he is still bound 
not to nullify-it by passing a sentence 
inadequate to the offence held by the Jury 


‘| apply to the local Government for a remis- 


| gion of his sentence. 


This Court” is, in my M bound 


Nagai Sooboodhi, Petitioner. j equally with the Sessions Judge not to make 


a verdict of no effect by interfering to lessen 
the punishment. Section 405 refers to cases 
where the offence is proved but where the 
punishment inflicted is held to be too severes 

and not to cases where the conviction itself 
is considered improper. 


+ 


As I am bound to take the verdict of the 


Jury to be a proper verdict, it follows that ` 
I cannot consistently modify. a sentence >` 


which, if the offence be proved, is not too - 


‘severe. 


“The prisoner can, if he be so advised, 
apply to the Executive Government, with: 
which the opinion of the J uoge will doubts 


4 less. have, proper weight. 


vd 


A 


, future oceasions, bear in mind’ that every 
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S ~ ‘The -18th June 1866. LU", The 20th e 1866.: PEP 
. Presen Ge fs i ru oe ae 
y S Si "Si soa $ Present E: 5 mie EA Seah De 
XN "The Hon’ble L. S. Jackson and ` f a aha se 


es Cr ‘Campbell, Judges. SÉ Së RK The Hon'ble Sir Burnes Peacock; Bi ` Chief 


Evidence — Proceedings in other Justice, and thie- Howble F. B. Kemp, 


P trials. | <W. S. Seton-Karr, Œ. Campbell, and A.G. 
, T Macpherson, Judges. 
Queen versus Kishen Dyal Aheer and i 
. others. f Gode ot Criminal Procedure, Sections 


e SÉ e d 423-—Mitigati f m 
Committed by the Magistrate, and tried by =e nGaH Cee oe Si by Sos- 


the Officiating Sessions Judge- of Shaha- : sions Judge on appeal. 
bad, on a charge of Dacoity attended 


with grievous hurt. ue Miscellaneous ‘Case, 
ery trial must be complete i in itself. In deciding 
on Ek guilt of a prisoner, the proceedings in other trials | | Bissumbhur™ Shaha, Petitioner. 


ought not to.be relied ‘upon. we 


‘THE pétition of appeal in this case con- Baboo Otool Chunder Mookerjee ‘fr, Eu: 
tains no<specific ground of dissatisfaction „tioner, ' > D 


with the judgment of the Court of Sessions ; 
and, referring to the record, we are uot. in-| 24600 Juggodanund siookerjee for Gov- 


clined to think that the prisoners have suf- ° i ia Se tae 
fered. any substantial prejudice, or that! mhe High Court bis Bee Pok. ee 


there are good , reasons for doubting their | ground of sts being excessive,-a ‘sentence passed by a 
complicity in the dacoity, Magistvte and contirmed int ‘appeal "bé the Sessions 


Judge, or a sentence passed in‘aspeal by the Sessions - 


But it is our duty.. to remark upon the Judge aleve. sentence passed-by- a Magistrate, 


irregular and almost insufficient mode in i 
which the Court of Sessions has recorded This case was referr ed fo ob ull. Bench 
the evidence against the prisoners l by Justices “Seton-Karr and lacpherson, 


with the following orders :— 
“The Sessions J udge remarks that it. hits J I e 


been on former occasions recorded at length, ~ Macpherson, J.—Iu this case, Mr, Doyne, 
apparently forgetting that the prisoners | on behalf of. the petitioner, applies~to- ‘tlie 
then before him had not been present on} Court to reduce a, sentence , passed bya ‘Ma- | 
those occasions, and that, although a good gistrate and confirméd i int appeal by the Sus- + 
argument as to the credibility of the wit- | sions Judge, on, the: “one ground that- the 
uesses might be drawo from the fact tliat | sentenee is excessive,’ SE not alleged: that 
convictions founded on their testimony | there is any defect, in‘ldw- in the. conviction. 
had been sustained: in appeal before this } The first question. that “arises is whetliér the. 
Court, yet the circumstance of those wit- j] Court has power:to” entertain such “gneappli- 
nesses having been already examined at) cation. WEE = 
length, on a previous trial, wgs no reason} It appears to me, fending Section ` 405 
at all for examining them on this occasion | of the Criminal Procedure Code along: with 
with such brevity as to leave dt almost in | Section 428, that this Court has the power 
doubt as to the commission of what crime | which Mr. Doyne contends it has. -But it 
they were deposiug to. f hás, recently been ruled otherwise (Reg. 
elf there had. been the least additional versus Ramdhuu Mundal 4 W., R; 15 0. R). 
reason for doubting whether the prisoners | Ip that case, Mr, Justice Seton-Karr inclin- 
were really guilty, it wonld have been ne- | 28 tO the opinion that, under Section 405, 


‘ cessary to annul the sentence and to order the Court may interfere to mitigate a sen- 


anew trial, to the great hardship of the, tence of a Magisirate confirmed by thg, Ses- 
witnesses for the prosecution, =. . ‘| sións Court, and Mr. Justice Kemp thinking 


such a sentence is final, the question was re- 
We trust the Sessiohs Judge will, on ferred to Mr. Justice ‘Loch, who also held 


that the sentence is final. In that view of 
trial must ‘be complete in itself and that the matter I do got concur, because it seems 


it is not admissible, in deciding onthe guilt opposed ` to the terms of Section 428. By- 
a the GC before ae “to rely upon | Section 405, the Court is- empowered to miti- 
the proceedings in other trials. ` i pate the gelénge passed in any case tried 

The appeal of the prisoners is rejected. ` by ‘any Court of „Seosjyns. It is said,“ and 
S . -8 D 


* 
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has been decided in Ramdhun Mundul’s case, 
that the words ‘ tried by any Court of Ses- 
sions’? means tried by a Court of Session 
sitting, not as an Appellate Court, but as a 
Court of Original Jurisdiction only, But 
Section 428 enacts that, “ except as provided 
ini Section 405 of this Act, sentences and 
orders passed by an Appellate Court upon 
appeal shall be final.” The'exception in 
this Section seems tò me expressly to pro- 
vide for the case which is now before us, and 
I therefore cannot limit Section 405 to cases 
tried by the Court of Sessions sitting as a 
Court of original Jurisdiction, Mr. Justice 
Loch attempts to get over the difficulty 
created by Section 428 by holding that Sec- 
tion: 405 f mentioned in Section 428 by mis- 
take for 404, and he accordingly deals with 
ihe question ns if 404, and not 405, were refer- 
red to if Section 428. But it is not for this 
Court to say that the Acts of the Legislature 
do not mean that which the words uséd in 
theo and necessarily must mean. Ifthe 
Legislature has excepted Section 405, it is 
not 5 for this Court to say thatin fact it has ex- 
cepted, not Section 405, but Section 404, 
inerely becanse it appears to the Court that 


‘the Act would have been better or more con- 


sistentif 404 had been the Section excepted. 


If Sectean 405 is the Section mentioned in 


Section 428, this Court goes beyond its jur is- 
diction and enters on the province of Legisla- 
‘tion in rending Section 428 as if the Section 
" excepted in it were Section 404. 

Under these. circumstances, I think that 
the following question onght to he referred for 
the decision of a Full Bench: Has this 
Court power to mitigate, on the ground of 
its being excessive. ‘n sentence passed by a 
Magistrate and confirmed in appeal by the 
Sessions Judge, or a sentence passed in ap- 


_peal by the Sestions Judge altering a sen- 


tence passed by a Magistrate. 
Seton-Karr, J.—I have always had 
doubts on this. point, and expressed them in 
the judgment referred to by my colleague 
Mr. Justice Macpherson. 
I think it very desirable that the question 
should be referred to a Full Bench.e 


. JUDGMENT or FULL BENCH. 


Peacock, C. J., (Kemp, J. concurring ).-— 
I donot think that there is any doubt in this 
ease, when we: read Sections 405 and 428 of 
the Code of Criminal Procedure together. 
There might have been some doubt if Sec- 
tion 405 stood alone. It says :—‘‘ It shall 
“ Be lawful for the Gudder Const to call for 
“ and examine the record of any case tried 


REPORTER, 


“by any Court of. Ge 


1 committed under similar circumstances, 


T 
t 
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The words_ 
“any case tried by any Court of Session” 
might mean only a case tried by a Court of 
Session in the exercise of original EE 
tion. But when we read Section 428, all 
doubt is removed. It says :—-“‘ Except as, 
“ provided in Section 405 of this Act, 
“ sentences and orders passed by an Appel. 
“late Court upon appeal shall be final.” 
When the Legislature refers to Section 405, 
we must construe the Act as meaning Sec- 
tion 405, and not Section 404. If ‘* Section 
404” is in the original record of the Act, and 
“ Section 405” is merely an error of the 
printer, the case would be different. But we 
do not think it likely that the words’ “ Sec- 
tion 405” are a misprint. We have not the 
orginal here to compare it with the print. 

Then if we read ‘‘ 405° as the Section 
referred to in Section 428, Section 428 
shows that the Court under Section 405 may 
be an Appellate Court. If so, then the 
words ‘tried by any Court of Session” 
must mean a Court of Session sitting either 
as a Court of original or as a Court of appel- 
late jurisdiction, ‘and the case becomes per- 
fectly clear. 

If we look to the reason of the thing, I think 
it quite right and just that Section 405 
should be read with the inter pretation which 
I have put upon if. 

Suppose a man. should he indicted before 
the Sessions Court for House Trespass in 
order to commit theft under Section 451 of 
the Penal Code, and that it should be proved 
that he was a starving man in Cuttack and 
Pooree who was passing by a godown where 
there wns rice, and that he went in and 
stole a handful. He would be guilty of 
House Trespass for the purpose of commit- 
ting theft, and would be liable to imprison- 
ment for 7 yéars and also to fine. Suppose 
the Sessions Judge shonld try him and sen- 
tence him for such an offence as that to 2 
years’ rigorous imprisonment; this Court 
could call for the record and set the matter 
right by mitigating the sentence. But suppe 
another man was tried fora similar offence 
not 
by the Court of Session, but by the Magistrate 
of the district, and should be sentenced to 2 
years’ rigorous imprisonment and to fine, and 
the Sessions Judge 6n appeal should mitigate 
the sentence by omitting the fine and leaving 
the 2 years’ rigorous imprisonment, If this 
Court conld not interfere in the latter case, 
this consequence would follow, that the Court 
could mitigate a sentence of 2 years’ rigorous 
imprisonment passed by a Court of Session 





‘tate 


ze 


1866] + 


e S 


Criminal 


THE Sei aioe 


‘Rulings. ~ g 





as a Court of original jurisdiction, but ‘that 
it could not mitigate a sentence of 2 years’ 

‘rigorous impr isonment. allowed by-a Court of 
“Session on appeal to stand for a similar 
offence. I thiok it very reasongble that, 
whenever this Court is satisfied that’a sen- 
tence is wrong in point of Joe, or is too 
severe for the offenca proved, if should have 
the power of setting that sentence right. It 
could not do so upon appeal in a case tried 
originally by a lower Court and appealed to 
the Sessions Court. But I think that the 
Legislature intended that the highest Court 
should have the power to grant relief in a 
case in which a sentence affirmed by a Court 
of Session. sitting as an Appellate Court, or 
altered by that Court onappeal, and therefore 
substantially, passed by it, is either contrary 
to law or improper as being too severe. Ina 
case heard- by a Sessions Court on appeal, 
the relief cannot be obtained as a matter of 
course ; but the High Court must have such a 
case made oùt as to induce it to call for and 
examiue the record. 

Seton-Karr, J.—I eih to add nothing to 
what has fallen from the learned Chief 
Justice, with whom I entirely concur, except 
that I always entertained the. doubts which 


I expressed in the case of Ramdhun Mundul | 


adversély to the opinion of my colleagues 
(reported in 4 Weekly Reporter, Criminal 
Rulings, p. 15); that I still entertained those 


‘doubts when I referred the case toa Full 


Bench, with Mr. ‘Justice Macpherson ; and 
that I am confirmed:in the opinion I enter- 
tained on both occasions, after hearing the 


arguments on both sides.to-day, which have |- 


converted those doubts into certainties. 

Campbell, J.—I also concur. I had a good 
deal of doubt in the case. It did not appear 
to me altogether so clear as it has.been now 
put by the learned Chief Justice: Still, on 
the whole, I agree in the opinion expressed 
by my learned “colleagues. KR 

Taking Section 405 alone, I should have 
been ‘inclined to consider that the words 
% tried br any Court of Sessioi” refer 
to’ the Court sitting as a Court of or igi- 
nal jurisdiction ; because, looking at Chapter 
XXY, there throughout the word “ trial” is 
used as referring to the proceedings in the 
Cout of original jurisdiction, and ‘to that 
kind of trial only. Bug as I think thatthe 
Section admits of doubt, it may be construed 
by a reference to other Sections.. ` 

Section 428 is clearly inconsistent ‘with 
- the construction that Section 405 is restricted 
to trials by Courts of Session in original 
jurisdiction. At the same time T honid 


-liko to “point out that, in any construction, 


there is: some inconsistency in this part of 


‘the Code, because where a Subordizaté Ma- 


gistrate has passed’ a sentence , -which “has 
been appealed to the Magistrate. of the- Dis- 


-trict, and the Magistrate of the ‘District, GI 


deciding that appeal, has committed, itamay 
be, a gross illegality, in that case under 
Section 404 this Court has the power to 
set the matter right as. respects the point 
of law ; whereas Section 428 would seem 
to provide that sentences or orders. of an 
Appellate Court shall be. final except. as 
provided in Section 405, making no refer- 
ence to Section 404. ° There, it seems to me, 
must necessarily be some contradiction. 
But because there is one inconsistency, that.is 
no reason ehr we must also make suother ; 
and as I am not satisfied that in! ‘Section 
428 the figure “ 405” is a mispréent or mis- 
Lake for ‘ 404, ” I think -we- must consider 
that Section o 405” . refers to the’ proceed- 
ings of an Appellate, “Coutt;, viz ®Genrt of 
Session, and that this“Gourt has the power 
to itterfere as regards :the decisions of a 
Court. of Session sitting as an Appellate 
Court for the trial of Criminal cases to the 
full extent provided by Section 405. 
Macpherson, J.—I remain of the same 
opinion as that. which I have algeady ex- 
pressed. Whatever inconsistencies there 
may be in the provisions of the Criminal 
Procedure Code, I think that, reading Sec- 
tions 405 and 428° together; it- is SE 
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Present : 
` The Hon’ble, W. S. Siten, Eat, SE 


‘Dacoity (aggravated)—Calendar (to 


contain grounds of commitment 
and remarks of committing officer). 


Queen versus -Khooda Sonthal and others. 


Committed by the Deputy Magistrate, and 
tried by the Sessions: Judge of Mid- 
napote, on a charge of Dacoity °>  . 

Severe sentence of transportation for life in a case of 
aggravated dacoity, confirmed as required by, the state 
of the district. ` 

The’ grounds of commitment and the remarks of the 
committing officer should be entered or ‘co as in the 

Calendar which ought to be complete in itse 
THE prisoners ‘have been dee of a 

very ag ggravated dacoity, on their own admis- 

sions before the Deputy Magistrate. Some 
of the dacolts repeated, at, the Sessions, ‘their 
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admissions of their presence at the dacoity. 
The „admissions are confirmed by the imme- 
diate search which was instituted, and by 
the discovery of sundry articles of property 
with the dacoits. 

_ The crime, as the Sessions Judge observes, 
1s 8, very aggravated one. One man was 
killed, and one old woman was frightfully 
beaten. The state of the district requires a 
severe example, and I shall not interfere, 

I observe a practice which, I believe, is 
confined to the Midnapore district, namely, 
that the grounds. of commitment are not 
copied into the Calendar as they ought to 
be, but are left buried in a mass of papers 
in the record. 

This. is jrregular, and causes loss of time 
to.the Appellate Court. The Calendar should 
be complete in itself, and the remarks of 
the comraitting officer should be entered in, 
or copied into, the proper column of the 
Calendar. i e 

Thg-apfeals are all rejected. 





The 28rd June 1866, 
Present: 


"` The Hewble W. S. Seton-Karr ‘and W. 
i Markby, Judges. 


Land disputes — Possession under 
: decree of Civil Court. 


Shama Soondery Debia, Petitioner, 
VETSUS 
Messrs. Jardine, Skinner & Co. _ 


Committed by the Magistrate of Rerham- 
pore, and tried by the Sessions Judge of 
Moorshedabad; on a charge of unlawful 
possession of lands. 


A Magistrate ought not to interfere, under Section 
318, Code of Criminal Procedure, with the execution of 
a decree ot the Civil Court. If called in to interfere at 
all because he is apprehensive of a breach of*the peace, 
he should, under Section 319, maintain in possession the 
person who has been actually put in possession by a 
decree of the Civil Court. 


Tus is a case which has been referred to 
us under Section 434 of the Criminal Pro- 
cedure Code, and we have heard Mr. Paul 
in support of the recommendation of the 


Sessions Judge that the order of. the Magis-. 


trate should be quashed, as well as. Mr. 


| 
Fro, VI. 
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Allan in reply to him, at some considerable 
length, ` l 
We are clear,that the order of the Magis- * 
trate is illegal and cannot be permitted to 

stand. e 

The petitioner Ranee Shama Soondery has 
been put in possession of the share ig the” 
lands claimed by her under a decree of the 
Principal Sudder Ameen, confirmed in ap- 
peal by the High Court on the 18th 
July 1865 (Weekly Reporter, p. 144, Civil 
Rulings). 

An Ameen has been deputed to the spot, 
and the petitioner has given him a receipt 
stating herself to have been placed in 
“ khas” possession of the lands, or, to speak 
correctly, of her 2% annas share in them, 
the lands amounting to some 8,633 beegahs 
in extent, mo s 

We hold that it was not competent to the 
Magistrate to interfere, under Section 318 
of the Criminal Procedure Code, with the 
execution of a decree of the. Civil Court, 
affirmed, as it had been, by the highest 
Court of the country, or to say that the 
word “khas” as used in giving possession 
must be “an error,” or to lay it down 
that the petitioner had no right to come. on 
the lands “ except as collector of rent.” 

Mr. Allan contends that his clients, Messrs, 
Jardine, Skinner and Co., have actual and 
tangible possession of certain parts of the 
lands which have not been actually defined 
or interfered with by the Ameen, and that 
they cannot be ousted, as no provision for 
their ouster is contained in the decree. We 
find, however, on reference to the decision 
of the High Court of July last, already 
quoted, that Messrs. Jardine, Skinner and Co., 
never then pleaded any right derived from 
occupancy, and that the Divisional Bench 
then expressly ruled that they could not 
call on the plaintiff, the Ranee, to acknow- 
ledge them as*her tenants. 

Moreover, we are informed that the case, 
giving the Ranee possession, is pending in 
appeal in the Miscellaneous Department, ang 
if there had been any doubt as ‘to the exact 
meaning, intent, and object of the decree, 
the matter was one which ought to be ad- 
judicated on in that Department, and not in 
the Criminal Court. e . 

In fact, looking tq the possession of. the 
parties and to the state of the dispute, the 
Magistrate, if called in to interfere at all 
under Chapter XXII of the Code of Cri- 
minal Procedure, because he was appre- 
hensive of a breach of the peace, should have 
kept the Ranes in possession under Section 


REPORTER. ` Rulings. 


| t. À 
,  I866.] e Criminal 
, 3 ke > 


319 ag the _patty who. had been actually 
placed in possession by a decree of the Civil 


"Court, D 
Kei the purposes of the reference before 
us,. we, therefore, acting under Segtton 434 

f the Code, quash the proceedings of the 
Macisteate held under Section 318, aad de- 
clare them null and void. In so doing, we 
are acting in strict accordance with a deci- 
sion of this Court of the 27th April 1864, 
in the case of Kali Soondery Chowdraney, 
referred from Rajshahye and decided be 
Justices Loch and L. S. Jackson under the 
above Section. . d 
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-The 25th June 1866. 
Present : 


The Hon’ble L. S. Jackson and W. Markby, 
Judges. 


False Evidence—Discretion of Civil 
Court in sanctioning charge of. 


Queen versus Poosa Ram and two others. 


Committed by the Magistrate of Darjeeling, 
and-tried by the Sessions. Judge of -Di- 
nagepore, om "o charge of giving false 
evidence. d 


Mr. R. E. Twidale for Petitioners: 


Unsatisfactory conviction for perjury, where the evi- 
dence was balanced as to numbers, and where the story 
for the prosecution was improbable, reversed. 
` - The discretion vested in a Civil Court under Section 
169 Code of Criminal Procedure, of sanctioning a Crimi- 
nal charge of perjury, is‘ one that should be most carefully 
exercised. 

Remarks on the present case in which the discretion 
was improperly exercised. 


Jackson, J.—Ir appears to me that it: 


would be quite unsafe to sustain a convic- 


tion arrived at under such circumstances as | 


the present. The prisoners were, two of 


them witnesses, and the third plaintiff, in a | : : i - 
e p á : | transactions with a trader there, and. he says ` 


Chat be was about to leave the place for good, 
„and yet we are to suppose that this trader 


Civil suit brought against the prosecutor 
_ Mr.’ Cleeve. Motee Ram sued Mr Cleeve 
upon a note of hand (an I. O. U.) for 1,600 
rupees. He alleged that, although he had 
executed the I. O. U., there was an under- 
standing that he was to pay in 18 months’ 
time. The witnesses called by the. plaintiff, 
on the other hand, deposed that there . was 
no such verbal agreement, but that he was 
to pay within 8 days. The Civil- Court 
which tried the suit, it Appears, gave a de- 
cree against Mr, Cleeve’as prayed by the 
plaintiff. After this, on Mr. Cleeve’s appli- 
cation, the Civil Court allowed him to in- 
stitute Criminal proceedings against. these 
parties for. giving false evidence and making 
use of this evidence knowing it to be false. 
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On the’ trial, Mr. Cleeve himself appeared - 


with three persons whom he called as wit- 
nesses, and they deposed that the third pri- 
soner Motee Ram, who came to Mr. -Cleeve 
for the purpose of settling his account, came 
alone, unaccompanied by any one else’; and 
upon this the Sessions Judge, sitting with 
two European Assessors, has convicted the 
prisoners and sentenced them to one year’s 
rigorous imprisonment. P 

The first thing which strikes one on look- 
ing at this case is, that it is merely one of a 
balance of testimony. On the one side 
were the plaintiff and his two witnesses, on 
the other were Mr. Cleeve and his. three 
witnesses ; and then we find that the pri- 
soners galled another independené witness 
who. very strongly and substantially corro- 
borated what’ they had originally said, and 
thus bringing the- testimony to an absolute 
balance, there being four. ogths on the'one 
side, and four oaths on the other. 

In addition to this. I am bouf tesay 
that the account given by Mr. Cleeve is one 
which it would be extremely- difficult to be- 
lieve. He states in his deposition before the 
Sessions Court :— 

' & On that same day, after making. up the 
“account between us, I gave defendant 
“ No. 3 a note of hand or I. O. U. far 1,600 
“ rupees payable at my convenience. It 
“ was my intention to leave Hope Town for 


“ vood early in the month of February’ 


“ following, but previous. to doing so I sent 


“ for defendant No.8, and told him that, on. 
- condition of his not. taking any steps to 


“ gue me for the amount of the I. O. U; 
“ I would agree to-pay.-him twelve per cont: 
“ per annum until -such time as the amount 
“ was liquidated.” `," l S 

Now, here was a Europenn resident of this 
remote place, Hope Town, having . money 


accepted, without any sort of security, a note 
of hand with 12 per cent. interest payable up 
to the-time of liquidation, That statement in 


‘in itself is almost incredible; and then, 


again, if* we look at the testimony’ upon 
which these persons have been convictal, we 
find (take only one instance; there may 
possibly be more, but here there is a very 
startling discrepancy) Mr. Cleeve says :— 


‘ Defendant No. 3 came up alone to my 
‘ house ; Isaw him walkigg up tomy door. E 
“ first spoke to him outside the house, and 
“then asked, him to walk into the diniig- 
“room when.I made out the account.”  : 
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Then on turning to the evidence of one of 
his witnesses, Bhochun, witness No. 3, he 
SAYS :— 
> © Motee Ram came of his own accord ; 
“ when he came, I gave notice to the sahib. 
“ He came alone. The sahib told me to call 
“dim in. The sahib did not go outside, 
“« Witness No. 2 was in the room at the 
“ time.” 

This is directly the contrary to what is 
said by Mr. Cleeve himself. i 

Then the prisoners were persons, it seems, 
in a respectable class of life, and not the sort 
of persons who might have been hired or 
retained as common witnesses, and whose 
testimony apparently was not prima facie 
unworthy of belief. It certainly cannot be 
said that the witnesses for the prosécution 
were witnesses of a higher grade, or more 
worthy %f belief. One was a chuprassee, 
another a misjree, aud all of them either 
then were or had been previously ia the 
ser of the prosecutor, 

Under these circumstances, it appears to 
me that it would be quite unsafe to” affirm 
the conviction of these prisoners. 

I think, therefore, that the conviction 
ought to be reversed, and they released. 

Moreover, it appears to me that this is 
precisely a case in which the Judge of the 
Civil Court, who tried the original suit, 
ought to have very carefully exercised the 

discretion vested in him by Section 169 of 
the Code of Criminal Procedure. That 
Section provides :— 

A charge of an offence against public 
“ justice described in Sections 193, 194, 195, 
«196, 199, 200,205, 206, 207, 208, 209, 210, 
«211, or 228 of the Indian Penal Code, 
“ when such offence is commited before or 
“against a Civil or Criminal Court, shall 
“not be entertajned in the Criminal Courts, 
‘except with the sanction of the Civil or 
“ Criminal Court before or against which 
“the offence was committed.” 

That was a provision substantially similar 
to the- law which formerly prevailed, and 
which expressly provided that persons 
against whom a Civil suit had been suc- 
cessfully prosecuted, and who from vindic- 
tive motives should be desirous of bringing 
their adversaries into the Criminal Courts, 
and harrassing them by charges of perjury 
and forgery, should not be allowed to do so 
unless the Court where the suit was tried 
saw cause to permit it. 


In this case, whatever the Judge might 
have thought as to the accuracy of the wit- 
nesses in matters of detail, it is plain that 
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he believed their story in Ae main, because 
he passed a decree for the plaintiff. . 
I think, therefore, this was a case in which’ 
the Judge should have been extremely 
willin® to allow a prosecution: But Mr. 
Cleeve says (on the question being put to 
him, “ Did defendants 1 and 2 gise their 
evidenee before you in the Civil suit, and 
did you then, before the Judge, impugn -it 
it as false? ”) “ Yes; and the Judge told me 
“ to prosecute them criminally if I had any 


“charge against them,” thus in fact en- ~ 


couraging him to bring the Criminal eharge, 

Ie appears to me that the discretion vested 
in the Court was very improperly exercised. 
in this case, and that the proceedings olght 
not to have been permitted. 

Markby, J.—I also entirely agree that the 
decision of the Judge ought to be reversed. 

It appears that the defendants were 
tradesmen in partnership, and that the prose- 
cutor was in their debt. The prosecutor 
had given to the defendants an acknowledg- 
ment of hig debt in the form of an I. O. U.’ 
A suit to recover the debt was afterwards 
brought by the defendants, and the defence 
set up by the prosecutor was that, at the time 
the acknowledgment was given, an arrange- 
ment was made that no proceeding should be 
taken to recover the debt as long as interest 
was pnid at the rate of 12 per cent. 
The defendants, however, denied that that 
arrangement had been made. On the con-. 
trary, they all three swore that they were all 
present when the I. O. U. was given, and 
that the arrangement was that the money 
was to be paid within 8 days. On the other 
hand, the prosecutor swore that one of the 
defendants alone was present. : 

There was, therefore, in that suit, a direct 
conflict of testimony between the prosecutor 
and the defendants. The suit was decided 
in favor of the defendants, whereupon the 
prosecutor turned round and charged the 
defendants with having given false testi- 
mony ; and it is hardly necessary to say that 
this was a proceeding which ought to de 
very carefully watched. 


The Judge below disposes of the case by 
saying that the evidence adduced -by the 
defendants is extremely -weak and incon- 
sistent. Jfthat had been so, it would have 
been a good reason for finding them guilty. 
But, I think, the evidence given by the de- 
fendants is at least as strong ae that given by 
the prosecution. Indeed, looking at the incon- 
sistency pointed out by my brother Jackson 
between the evidence of the prosecutor and 
that of one of his witnesses, I think the. 
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preponderance is -rather in favor of the 


sevidence given for the defence. “On the one 


hand, there was the statement‘f the prose- 
mot himself, and three witnesses, all more 


‘or less dependent on him. On th& other 


hand there is the statement of the three 
defend@uts, supported by a witness. who is 
entirely independent of them, who positively 
supports their statement, and who was not 
even cross-examined by the prosecutor. 

I think, therefore, that there is no ground 
for the remark that the evidence for the 
defendants was weak and inconsistent, and 
that there was no sort of evidence given 
by the prosecutor which is necessary in 
a case like the present to convict the pri- 
soners. oS 

I also entirely agree in the remarks made 


by my brother Jackson as to great caution- 


being necessary in allowing such prosecutions 
for perjury, which are in fact an indirect 
mode of re-opening a case upon which a 
decision had been already given. It would 
be most undesirable that Criminal proceed- 
ings should be for any such purpose so totally 
misapplied, ; ; 





The 25th June 1866, 
Present: 


The Hon’ble J. P. Norman and G. Campbell, 
Judges, 


Discharge — Acquittal e European 
British Subjects—Evidence. 


Criminal Jurisdiction. 
Queen versus Robert Sheriff. 


Revised under ‘Section 404 Criminal Pro- 
cedure Code. $ ; 


Where no charge in writing has been drawn up and 
the prisoner has not been asked to make his defence, 
thes Magistrate, if he thinks that no offeace has been 
proved, can only discharge and not acquit the prisoner. 

Nor can the Magistrate acquit a prisoner whom he has 
no jurisdiction to try. ` 

Mode of procedure by a Magistrate with regard to 
European British subject accused of an offence. 

Remarks on the imperfect enquiry in this case witb 
reference to the examination of witnesses. 


THis case has been sort for under Section 
404, the attention of the Court having been 
called to it by the Government of Bengal. — 

On the evening of the 13th of February 
last, the officiating District*Superintendent 
of Police at Cachar received information 


that Mr. Sheriff, the Manager of the Deedar 
Kaash Gardens, was charged with causing’ 
the death of an infant only a few days’old, 
the child of one Kulgi, a cooly laborer in 
tliat garden. The woman said she was 
sitting ʻin -the lines giving the child suck, 
when the accused came into the lines, begart 
to béat the men, and also beat her. One 
blow accidentally hit the child which was 
at her breast ; blood flowed from its nose, 
and it died almostimmediately. The Saper- 
intendent made an enquiry. It being late 
in the evening, he allowed Mr. Sheriff to 
go to the Cachar Planters’ Hotel, taking 
from him a recognizance binding him to 
appear the next morning. On the 14th, the 
Civil Surgeon examined the bodies of -the 
deceased infant and the woman Kulgi, and 
on the same day the report of the Police 
Officer was forwarded to the Magistrate. ` 


Tt does not appear that fhe Magistrate 
proceeded: with the case from the 14tetathe 
28th of February—-a delay which appears 
to us iwexcusable. The report of the Super- 
intendent of Police informed the Assistant 
Commissioner that an offence had been com- 
mitted which was apparently punishable 
with imprisonment for two years under Sec- 
tion 338 of the Indian Penal Code, or possibly 
under Section 323. In either case,” it was 
an offence which the Assistant Commissioner, 
who appears to have the full powers of: 
a Magistrate, was competent to. deal with, 


On the 28th of February, the Assistant 
Commissioner proceeded to take the evidence 
of the witnesses. The record of this” pro- 
ceeding is most: imperfect. It does not ` 
show: that ‘the witnesses examined -on the 
28th were -either sworn or, if Hindoos or 
Mahomedansg, affirmed, under Act V of 1840. 
There is nothing in the record, from the 
beginning to the end, to show whether or not 
the accused was ever in custody or present 
during any part of the enquiry, though it 
appears that he was summoned for the 28th. 
There are certain expressions in the evidence 
which look as if some one had put questions 
in the interest of the accused; but there is no- 
thing to show whether or not there. was any 
cross-examination by him. . Except ig. the 
case of the first, and perhaps the second, 
witness examined on the 28th of February, 
and the Civil Surgeon on.the 7th of March, 
the evidence, as taken.down, does not appear 
to have been read over and explained to each 
witness, as required by Se€tions 198, 199, 
and 249. of the Code of Criminal Proce- 
dure, . 
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The Assistant Commissioner did not exa- | against the accused person, shall discharge 
mine or put any questions to the accused, as | him.” This discharge is not an acquittal A 
‘he might have done under Section 202. it leaves the person discharged and liable to be y 

Before wholly discrediting the story told | again charged at any time "if fresh evide 
by the prosecutor on the ground of what are should turn up, or other circumstances render 
no doubt apparent discrepancies and incon- | such a course proper. 
sistencies in the evidence, the Assistant Com. The Section goes on to provide tha, if the 
missioner should at least have ascertained for | Magistrate thinks the offence ipparently 
himself whether the accused denied it. ` proved, he is to draw up a charge. 

‘The evidence is taken down inamost; By Section 251, this charge is to be read 
careless and imperfect weng, The attempt | to the accused, and hə is to be called on to m 
was made to get from each witness, other | make his defence to it. Upon this, the trial is 
than the prosecutrix, the whole history of | to proceed regularly, and if the Magistrate 
what he saw or professed to have seen. As | finds’ the accused not guilty, he is to record a 
regards most of the witnesses, a few words | judgment of acquittal. 

. taken down in an illegible scrawl are all In the present case, no charge in writing 
that we Wave to inform us what was the story | was drawn up, as provided by Section 250. 
which the witnesses could or would have | The prisoner was not asked whether he was. 
told if properly questioned. In cases where guilty or had any defence to make under 
a d udge sees that the evidence of the chief | Section 257. 
witness is entirely reliable, he would proba- The Assistant Commissioner could there- 
bly thigk it a waste of time to require! fore only discharge him under Section 250, 
others, called to corroborate his evidence by | and not acquit under Section 255, 
speaking to the same facts, to go through 
them in very minute detail. But itis a dif- 
ferent matter when the evidence of the first 

* witness is discredited, on the ground of dis- 
crepancy and improbability, and especiall , ; , 
when a chief ground for discrediting hia At the time of the passing of the 55 G. 
testimony is some apparent contradiction IILI Cap. 155, the offence charged against the 

` between it and that of the evidence of the | sccused was manslaughter, which was felony, 

„other witnesses. The Assistant Commis- and therefore does not fall within the de- 
sioner was dealing with no mere fictitiouscase, | Seriptiou of “ assault, forcible entry, or other 

- butone in which death was indisputably | 1030Y » accompanied yall foree, not being 
caused by violence of some sort, and where | felony,” in Section 105 of that Statute. 
the Assistant Commissioner could only ac- Tf, therefore, the accused is a European 
quit the accused by ‘finding that the wit-| British subject, the Assistant Commissioner 
nésses for the prosecution had made a false | had no jurisdiction to try Aim, and conse- 
charge, and supported it by false evidence, | quently could of course not acquit. Be- 
under circumstances of the grossest crimi- | fore assuming to deal with the case sum- 
nality. marily, the Assistant Commissioner should 

We do not propose to express any opinion | have ascertained and recorded in his proceed- 
on the evidence, but we certainly can attri- | ings whether the accused person was or 
bute no value to any opinion formed by the | was not a European British subject, in order 
Assistant Commissioner in so imperfect an | to determine whether he was subject to his 
enquiry. jurisdiction or not. He should have enquired 

On the 7th of March, the Assistant Com- | from the accused whether he alleged hèm- 
missioner records that he “ dismissed the | selfto be such or not, and, if necessary, should 
charge of hurt ; he found that the agcused did | have proceeded to make further investigation 
not commit hurt, acquitted him, and directed | in the manner pointed out in the Circular 
that ‘the should be released.” Order No. 2 of 1859, March 17th. But it 

The acquittal is wholly erroneous. is not necessary to direct enquiries upon that 

Section 250 of the Coda of Criminal Proce- | point now, SE it is clear that, at the 
dure provides that, “ when the evidence of the | stage at which the proceedings had reached 
complainantand of the witnesses for the prose- | under Section 250, the Assistant Commis- 
cution, and such examination of the accused | sioner could not in any case have had power 
person as the Magistrate shall consider neces- | to acquit. We therefore quash so much of 
saty, have been taken, the Magistrate, if he | the Assistant COmmissioner’s order as acquits 
should find that no offence has been proved | the accused, 


The Assistant Commissioner took no steps 
whatever to ascertain whether he had juris- 
diction in respect of the person of the ac- 
cused, 
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- The 25th June 106: 


ex 


Present : i 


Sn Hon'ble J. P. Norman’ and Ge. Gang, 
A ~ bell, Judges. 


False charge. 


Queen versus Pran Kissen Bid. 


“gum Committed by the Magistrate, and tried by 


the Sessions Judge.of Hooghly, on a 
charge of instituting a false Criminal 
charge with intent to injure. ` 


It is not a sufficient ground for a charge under Section 
211 of -the Penal Code, that a person to whom a wrong 
has been done, or who conceives that a wrong has been 
dane to him, makes a charge or complaint upon evidence 
or a statement which is not or ought not to be sufficient 
to satisfy a reasonable mind, if in truth he did not 
know, at the time he made the complaint, that there 
was no just and lawful grounds for making it. 


THe prisoner was charged, under Section 
211 of the Penal Code, with having, on the 
10th day of August last, with intent to 
cause injury to Kurpah Pundit, instituted 


-a Criminal prosecution against him on a 


false charge of having committed dacoity, 
knowing that there was no just or lawful 
ground “for such a proceeding. The case 
was tried by Mr, Pigou, the Sessions Judge 
of Hooghly, who, on leaving the ease to'the 
Jury, told them that, if they believed ‘that 
the prisoner had just and lawful ground 


- for instituting the prosecution, they must 


acquit him, even if they believed the charge 
of dacoity to be false; but that, if the Jury 
believed that the prisoner knew that there 
were no just or lawful grownds for. the 
charge, —knew that no dacoity had been 
‘committed,——-and instituted the prosecution 


with intent to injure Kurpah Pundit in 
anger at any offence on the part of the 


vallagers, then they must convict him. The 
first part of the direction to the Jury is 
open to some objection. The proper ques- 
tion to leave to the Jury would have been 
that, unless they believed that the prisoner 
SEN *that he had no just or lawful ground 
for instituting these EES they must 
acquit him. ,. 


Throughout the summing up, the EN 
Judge appears-to have gone through and 
considered very carefully the evidence 
adduced by the prisoner to prove that the 
dacoity had been committed, and after show- 
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“ing that there were grounds for supposing 


that the witnesses called by him were not 
speaking the truth, he told the-Jury-that, if | 
the Jury believed that the witnesses speak 

tle truth,—if they believed them, they must 

acquit the prisoner ; but if they disbelieved. 
them, they must consider whether the pri- 

soner knew he had no just or lawful ground 

for ~instituting Criminal proceeding. He. 
said, “ It is not enough that he (prisoner) 

A man is nof 

“ justified in making such a serious charge 

“ without careful enquiry. If the mere, fact 

“of being told by others is sufficient to 

“justify a charge, there would be no safety 

“ against false charges ; for a person would 

sh merely- have to get another pelon to tell 

“him a circumstance, and then he,-could 

“ make the false charge with impunity. 

“ No—n man, in making- suci”, serious 

« charges, if the facts are wot in’ hig. own 

“ khowledge, must be careful to make proper 

“enquiry ; and you must say whether” this 

‘prisoner made any real enquiry.” 

Now, it is not enough, and not a sufficient 
ground for charging under Section 211 of 
the Indian Penal Code, that a person to 
whom a wrong has been done, or who con- 
ceives that a wrong has been done to him, 
makes a charge or complaint upon êvidence 
or a statement which is not or ought not to” 
be sufficient to satisfy a reasonabls mind, 


However rashly he may act in receiving 
and believing Such statement,—if in fact and 
truth he does not know, at the time he 
makes the complaint, that there are no just 


and lawful grounds for making Oe com- 


plaint,—he cannot be convicted of “making a 
false charge under, the above Section. 


Looking at the whole facts of this parti- 
cular case, we see no reasow to suppose that 
the Jury were wrong in finding that the pri- 
soner made the charge knowing that. there 
were no just or lawful grounds. for such a 
proceeding. 


The prisoner’s vakeel has been unable to 
show us any circumstance which would lead 
to auy isference other than that the’ defence 
which supports the false charge has been 
got up by the prisoner himself. Thère is 
uothing whatever which leads to the infer- 
ence that the prisoner was misled by the 
story told by the witnesses called by him;. 
and we think, therefore, that there is no ne- 
cassity for interfering with the conviction, 
although the manner in which the question 
was left by he Sessions Judge to the Jury 
was nol quite satisfactory. 


jee 
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l - The 80th June 1866. 
D i Present: 


The Hoh “ble F. B. Kemp and W. S, Seton- 
Karr, Judges. 


` SS detec ous Hurt and Robbery. 
, Queen versus Chakor Hares and others, 


Committed by the Magistrate of Bancoorah,. 
+. and tried by the Sessions Judge of West 
Burdwan, on a charge of Maude, Ze, 


Where, in a case of robbery attended with death, 
there was no intention of causing death or such bodily - 
injury, as was likely to cause death, the conviction was 
-altered from voluntarily causing hurt in committing 
robbery, to voluntarily causing grievous hurt in commit- 
d ting robbery. 

Trese four prisoners were committed to 
take their trial before the Sesssions’ Court 
of Zillah “West Burdwan ou the following 
„charges :=- 

Siste 

Codé).+ 

‘ngga acoity (Section 895 Indian Penal 
Coa 
An additional charge was framed by the 
Sessions Judge, namely y, robbery and volun- |i 
„tarilý causing hart. 

The Sessions. Judge, in concurrence “with: 
the opinion of the- Assessors, convicts the |: 
prisoners of robbery and voluntarily. causing 
-hurt-in “the commission of. robbery, and | 
sentences the prisoners to transportation |' 
for life (Section 394 Penal Code), The}: 
Judge observes that the evidence for the 
prosecution is particularly good and trust- 
worthy, and proves that the deceased, with 
his wife, her “babe, ber brother, ad her 
nephew, were, returning at night from- a 
neighbouring: market with- their little pur- 
chases and- a "Ge brass and copper’ uten-' 
sils, and that they were suddenly attacked | 


on the road and robbed of their all be the |: 
The “deceased received a blow | 


prisoners. 
on the head from a latee; the child also 
received a blow, but waa not severely injured. 
Bissoo the deceased died, says the Judge, | 

“ from the effects of the blow on the head, 
or, rather, of the.shock occasioned thereby. RK 
The J udge’ remarks that “in this case the’ 
deceased was struck but once, an® with a 
latee only, and the intention of his assailants 
was evidently merely robbery, and they had 
no.desire nor idea of causing death, Indeed, 
from the evidence of the medical officer, it 
_ appears the blow was by no means a severe 
one; and death may ‘have been caused: 
‘by the shock of an unexpected attack caùs-, 
-ing certain ‘vessels of the brain to birste 
The prisoners, therefore, cannot be found: 
guiliy. of the SE charge.” i ee 
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The Judge, as stated eg, convicts of 


| voluntarily causing hurt in committing the.” 


offence of robbery ‘under Section 394. 


Col VI. 


Ou. turning to the evidence of -the ae 


| officer, ge, Dnd that he deposes that there 


‘was a contused wound on the scalp two, 


` | inches long and about a quarter of ane inch 


deep, that'the cut commenced a little above 
thè forehead on the right side and ran back- 
wards towards the crown of the head. 


H 


round the brain under the “ dura mater.” 
The effusion of blood was no. doubt the cause 
ofdeafh. “This was probably caused by the 


-shock of the blow which ruptured some, Of 
‘the small blood-vessels of the brain.” 
this evidence,-it is very clear that the am 
‘received by (ue decoaaed caused his death. 


The-prisoners have committed the grave 


Murder (Section 302 Indian EES offence of highway robbery at night upon 


‘unoffending’ people with whom it is “clear 
‘from the evidence that they had no previous 
enmity. _ The evidence to prove an alibi on 


ithe part of the prisoners is wholly’ untrust- 


‘worthy, and’ we entertain no doubt of the” 
‘guilt of all the prisoners who have been 


‘clearly. identified as present and taking a" 
ont in the-robbery. ae 


-The conviction of voluntarily ‘causing 


hurt is, however, we think, not suited to the 


facts proved in evidence, The offence of 
hurt is‘described.in the Penal Code, Section 


819, as causing bodily pain, disease, or infir- 


mity. In this case, a lattee was used, the 


deceased was struck a heavy blow on the. 


‘head, on a tender part of the head,—the fore- 


‘headj—-and this blow undoubtedly was the - 


immediate cause of death, and not the shock 
occasioned by the blow, as observed by 
‘the Judge. 


The Penal*Code ,does not “provide for 


simple cases of manslaughter, but it provides ` 


for cases of homicide ; “whereas, i in the case 


‘before us, there bus been: no intention to- 


‘cause death, or to cause such bodily injury as 
‘18 likely to cause death, it falls ander the head 
of grievous hurt (Section 325 Penal Code) ; 


and the practice of our Court has -been - Ei 


rely on this‘Section on such cases. 


We therefore alter the conviction toe vo- 
luntarily causing grigvous hurt in commission |’ 
of robbery,” and Aa the sentence passed ` 
by the Sessions Judge, of transportation for- 


life on Chakor and Brojo, who beat the 
the deceased, as well as on the other two 


who are Chowkeedars, and whose érime je 
aggravated by their position as guardiaas of 


the public peace. 


From ` 


There was a considerable quantity of blood a 


KL 


m i 
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d Present: 


* Present: e 


CES Hon’ble F. B. Kemp and W. S. Seton- 
3 = Karr, Judges, 


Seutence without defence. 
Criminal Jurisdiction, - 


“eum, Heferred under Sectión 434 Act XXX of 
° 1861, and Circular Order, dated 15th 
July 1863, No. 18. ° 


e ` Bameboistobeg, Petitioner. 


A scentene of imprisonment passed on a woman who 
was never put on her defence, quashed as illegal, 


We have referred to the Sections of the 
law quoted by the Sessions Judge and to the 
proceedings of the Magistrate,” and we are 
of opinion that the sentence of one month’s 
imprisonment passed under Section 182 of 
the Penal Code, in-the case of Mussamut 
Bama, who was nevér put on her merce, 
is illegal. F à. 


The EHERER is accordingly quashed. 


Present: . 
The Hon’ble G. Loch, Judge. 

. Kidnapping. 
Queen versus Sheikh Oozeer. 


Committed by the Magistrate; and tried by 
the Sessions Judge of Dacea, bn a Ee 
of Kidnapping, Ze, ` e 


Section 368 of the Penal Code refers to some other 
party who assists in concealing any person who has 
been 1 kidnapped, and not to the kidnappers. 


Tae Sessions Judge is right in supposing 

e that the conviction by the Jury on the 3rd 
charge is incorrect. Section 868 evidently 
refers to some other party who assists in 
concealing „any person who had been 
kidnapped, and does not rgfer to the kidnap- 
pers. As, however, the 

the prisoner on-the lst and 2nd charges, 

and the prisoner has failed to show that 


in the sentence passed upon bim, I reject 


the appeal. ` . e 


ry have convicted . 


d there is any error in law in this finding or- 


The Hon’ble J.: P. Norman and G. Camp- 


bell, Judges. 


| Evidence of accomplices—Corrobora~ i 


tion--Misdirection. 


Queen vs. Khotub Sheikh and others, 
Appellants. 


Committed by the Magistrate, and tried by 
the Sessions Judge of Nuddea, on æ 
charge of Dacoity Sc. 


A verdict of guilty of dacoity against certain of the 
peann set aside on the ground of misdirection, the 
udge having omitted to point out to the Jury the dan- 
ger of relying upon the uncorroborated ee of 
accomplices, — ` 

In this case, the Sessions J udge has com- 
mitted the error pointed out by the Court ` 
in the case of Queen vs. Elahee B&ksh, 5 ` 
Weekly Reporter, p. 80, Criminal Rulings. 
He bës omitted to point out to the Jury the 
danger of relying upon the uncorropertted 
testimony of accomplices. 

As régards Khotub, a large quantity of 
property belonging to prosecutor was found 
in bie" possession. This fact raises a pre- 
sumption of his guilt, andexactly tallies with 
what might have been expected if the evi- 
dence of the accomplices were- trug; and 


. i ‘|-abundantly corroborates the statement that 
The 2nd July 1866. S 


Khotub was concerned in the dacoity.., 

As regards the prisoners -Sreemonto 
Sirdar, Tinoo Chung, and Nobin Sirdar, 
it is proved that they were absent from 
their houses, which are in the village of 
Chuprah, on the night of the dacoity. 
On the following’ morning at’ day-break 
they were’ met by three independent wit- 
nesses at Assumnugger, a place about four 


- koss to the south-east of Chuprah, to which 


village they were apparenély returning, 
By reference to the map, and from the 
evidence, Assumnugger appears to be about 
3 or 34 koss to the north-west of Bazeed- 
pore. As traces of robbers and of the plund- 
ered property were found to the west of 
that village, it is clear that these people were 
in a place jn which, if the story of the ac- 
complices is true, they would naturally have 
passed on their return from the scene ofthe 
dacoity to their. own houses. Their pre- 
serice at Assumnugger is unaccounted for 
except on the supposition that the story of 
the accomplices is true, 

Acting on the rules laid down in Elahee 
Buksh’s case, we think if unnecessary to 
interfere withthe conviction of the above. 
mentioned four prisoners. 
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As regards Denoo Ghose, the finding of 
the pieces of burnt masal, with a sword, 


i affords-some slight corroboration. 


. afford some corroboration, 


` Ns regards Modhoo Ghose, the finding of 
‘the silver ornament, which the prosecutor 


~ claims, in the possession of a member of the. 


ptisoner’s family resident in his house could 
But the Sessions 


- Judge (disregarding the Circular of-the 20th 


~ 


August 1864), instead of treating the pos- , 


session of if as part of the evidence against, 
the prisoner on the main charge, framed a 


separate charge in respect of the illegal | 


possession under Section 412 ; and the man- 


ner in which the question on that-charge was- 


left to the Jury leaves it entirely doubtful 


whether or not thay believed the druament 
. tobe. the property of the prosecutor. 

As regards Woomesh Ghose, his absence 
from home on the night of the dacoity, and |. 


the citcumstartces referred to by the Sessions 


Jude 


dge, afford some slight corroboration of 


the story of the accomplice. It appears that 


the prisoner and Khodeeram haye both 
houses in Kistopore. It may be that Khodee- 
ram, knowing the fact that this prisoner had 
gone on the Saturday to Kishnaghur to the 
Small Cause Courts, worked that fact into his 


, tale to give an apparent confirmation to it. 


left it again that night, except from the 


It is‘atmatter which should be left to the 
Jury- whether or not, from the position of 
the parties, Khodeeram could have known 
that the prisoner went to Kishnaghur and 


sthtement of Woomesh Ghose given in the 


mode ‘detailed by Khodeeram. It must be. 
observed that-Khodééram does not deny 
è that “this -prisoner’s brother 


had given 
evidence ‘against him in a casein which he 
was imprisoned for one year. 

As regards Gungaram and Nobin Ghose, 
there appears to be really no corroboration ; 
and the same observation appears to apply 
to Poteet Ghose, because, as we understand 
‘it, the J ury think that the thal found ir 
his possession is not identified. 

We dismiss the appeal as- regards Sree- 
monto Sirdar, Nobin Sir dar, and Teenoo 
“Chung. ` 

. Ags “regards Khotub Sheikh, we EH the 
appeal as regards the charge of dacoity, but 
reverse the conviction upon the 2nd head of 
charge, viz. that of dishonestly retaining 
stolen property the possession. of which he 
knew to have been acquired by dacoity. 


And we direct that the vérdict be sot - 


aside on the ground of misdirection, and a 
new trial’ had, as regards the remaining 


prisoners. ` " i 


d 
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_ The 2nd July ‘1866. - 


Present: 


The Hon'ble L. S. Jackson and 
W. Markby, Judges. @ | 


Revision by High Court—Orders of | 
Sessions Judge under Section 409, . 


Code of Criminal Procedure—Secu- ~ 


- rity for good behaviour. 
Miscellaneous Case. °, 
Júswunt Singh, Petitioner. 


Orders passed by Sessions Judges in confirmation of 
orders by Magistrates calling upon parties to give seou- 
rity for their good behaviour, though not subject to appeal, 
are open to revision by the High Court under ‘Section 
404, Code of Criminal Procedure, 

With reference to Sections 801 and 409, after the ex- 
piration of the term of confinement in default of security, 
a second security cannot be demanded except upon some 
new proof of bad livelihood or that a person is not ca- 
pable of following an honest calling, 


Jackson, J. (Markby, J., concurring. ja 
In this case, the petitioner appeals against 
an order of the Sessions Judge of Pur- 
neah, by which he has been directed to 
furnish security for his good behaviour 


‘in the sum of Rs. 2,000 for the period of 


three years; and in default of furnish- 

ing security, he has been committed to 

prison. Section 409 of the Criminal Proced- 

ure Code provides an appeal against orders 

of Magistrates calling upon parties to give 

security fox their good behaviour, such an 

appeal lying to the Court of Session to 

which the Magistrate is subordinate. Section 

408, however, which allow appeals from 

persons convicted on trials held by a Court 

of Session to the Sudder Court, does not allow - 
any appeal against an order of the present 

kind. But, undoubtedly, such orders passed 

by a Sessions Judge in confirmation of an 

order by a Magistrate, are open to revision | 
by this Court under Section 404 of the Code 

dure. 


It appears that the petitioner has been re- 
repeatedly convicted and imprisoned on vari- 
ous Criminal charges, and it also appears that 
svhen he was about to be released at the ex- 
piration.of one of these periods of i imprison- 
ment, the Magistrate instituted an enquiry 


® 


. furnish security in the sum of Rs. 
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N ow, it appears that the Magistrate, being 


‘upon him to give security for a period ofj of opinion that it was “ the height of folly” 


“one year; and that order’ upon appeal was 


confirmed by the Sessions Judge of the 
District on.the 29th September 1864.: Under 
that order, the petitioner appears to have 
remaingd in prison. Just as that period was 
about to expire, the Magistrate commenced -a 
second enquiry into his. “character, detaining 
the petitioner, if seems, in the meantime in 
custody. Having made a sufficient enquiry, 
herecorded an order onthe 23rd October 
1865 in the following terms:—*‘ This man 
e 

“is one of the most notorious dacoits if the 
“ District: he is asort of Dick Turpin. 
“ Every one knows Juswunt Singh: it would 
“be the, height of folly to Tet - -him out 
“ of jail. Every Magistrate who has been 
“here has taken care to keep Juswunt 
“Singh in hand. The accused must find 
“ security in the sum of Rupees one thousand 
“ (1,000) for his good behaviour, for 
“ one year, from this "date? in default, to 
“t remain in custody for the said period.” 

That order went. before the Sessions 
Judge. The Sessions Judge quashed it, and 
directed a further enquiry, on which the Ma- 
gistrate took further proceedings. On the 
orders comiug again before the Sessions 
Judge, they were once more, and afterwards 
a third time, quashed, and the case remanded 
to the Magistrate. Finally, however, the 
Magistrate passed an order on the 20th Feb- 
ruary of the present year, recommending 
that the petitioner should be called upon to 
5,000 
for three years. In modification of that 
- proposal, the Sessions Judge has passed the 
order now complained of. 

By Section 301 Code of Criminal Proce- 


dure, which closely follows the Section under | 


which the Sessions Judge’s order ap ppears: to 
have been made, it is provided that, “in the 
“€ avent of any person required to give secu- 
“rity under the provisions of the forego- 
"ing Sections failing to furnish the security 


"7 gp “required, he shail be committed to pri- 


‘t son until he furnish the same; provided 
“ that no party shall be kept in prison for 
"o longer period than that for which the 
“ security has been required from him,” 
And it appears that this Court, in the case 
of Sheikh Enayet, on theg29th July .1862, 


held that, ‘after the exp#ation of the term. 


“ of confinement in default’ of security, a 
“ second security cannot be demanded ex- 
“ cept upon some new proof of bad liveli- 
“ hood, or that a person is not capable ‘of 
SÉ following an honest calling.” l 


r 


+ 


to allow this person to come out of custody 
and to be at large, has kept him in’ prison 
for a longer period than that for which the 
original security was required from him, and 
has made a second enquiry into big charac 
ter, although that enquiry could only relate 
to the character of the petitioner during the 
period previous to his late incarceration. 
It could never have been intended that, 
under the operation of these Sections of the 
Code of Criminal Procedure, security should 
be time after time demanded from a party ; so 
that, by renewed orders of that kind and with- - 
out any chance of leading a new life and show- 
ing himself to be a proper person fb be left 
at ‘large, he should be kept in prison for the, 
whole per iod of his life, 


Tt appears to me therefore, that bei order 
which the Magistrate and Sessions’ Judge 
have passed in ‘this case is not in -ACCA Ce 
with the law or with common Justice: It may 
be verp necessary for the peace of ‘the dis- 
trict, if the prisoner be a person of the kind 
described, that he should be kept under close 
surveillance,—that the Police should keep an 
eye upon him and narrowly observe his ‘con- 
duct. 


If, upon being set at liberty, he should re- 
turn to his former ‘course of life and show 
that he continues to ‘be, after being set at 
liberty, a person of dangerous and desperate 
character whom it is hazardous for the com-° 
munity ' to leave at large, no doubt he may 
again be brought beforé the Magistrate,: and 
after evidence of his proceedings has been 
laid before the Magistrate, a farther order. 
may be passed requiring him’ to furnish 
security. It does not appear to me that, 
without having been set at liferty and allow- 
ed a fair chance of leading a new life, orders 
of this sort should be passed, one after the 
other. Ithink, therefore, that the orderought 
to be set aside, and that the prisoner ought 
to be released. 


At the .same time, I observe that the 
Magistrate states that, on the occasion of 
the investigation into the prisoner’s charac- 
ter, he appears to have used threatening lan- 
guage towards the witnesses who appeared to 
depose against him. It would have been a 
proper course for the Magistrate to call upon 
the petitioner to give security to keep the 
peace towards those persons, and if may 
now be a wise precaution for the Magistrate 
to do so before releasing the prisoner, 
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The 7th July 1866, 
Present: 
The Hon’ble J. P. Norman and G. Campbell, 
Judges. 


Forgery in Civil Court—Framing of 
charge. 


Criminal Jurisdiction. 


H 


Referred under Section 484 Act XXV of 
1861, and Circular Order, dated 15th 
July 1868, No. 18. 


Queen veFsus Mohesh Chunder Acharjee and 
another. 


When a Civil Court sends a prisoner before a Magis- 
trate on a charge of forgery, it is competent to the 
Magistrate to commit the prisoner for trial on a charge 
either rgery, or of using as genuine a false document, 
or- of abetting forgery. 


D 


One Becharam sued Mungla Daben, the 
prisoners Mohesh Chunder and others, for 
possession of a tank. Mungla Deben, dn an- 
swer, alleged that the tank was sold by a deed 
dated the 23rd Bhadro 1225, to one Boirop, 
and that the deed was in the possession of 
Mudoosoodun Kasaree as mortgagee. A 
summons was served upond udoonath, the heir 
of Mudoosoodun, requiring him to produce 
the deed. 


Judoonath filed a petition, Exhibit A, stat- 
ing that the defendant had alleged that the 
deed of sale had been*in pledge with his 
father Mudoosoodun, and prayed that it 
might be ealled for from the petitioner ; that 
it was in reality with the petitioner’s brother, 
Koylash Chunder, but that he had now ob- 
tained and filed et. 


And accordingly he filed the deed, Exhibit 
B. ` 
The Moonsiff examined Judoonath, and 
found that he knew nothing about the deed, 
and that it had been made over to him for 
the purpose of being filed by the prisoner 
Mohesh Chunder.Acharjee. He ealso exa- 
mined Mohesh Chunder Acharjee. It ap- 
pearéd to the Moonsiff proved, beyond all 
doubt, that the deed was a forgery, and that 
it had been fabricated by Mohesh Chunder. 
He accordingly forwarded the papers to Mr. 
Ryland, the Deputy Magistrate, under Sec- 
tions 169 and 170 of the Code of Criminal 
Procedure, that he might proceed against 
Mohesh Chunder Acharjee under Sections 
463,196, and 193 of the Penal Code. 
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The Magistrate, apparently finding that 
there was no clear evidence that the deed: 
had been actually forged by Mohesh Chun- 
der himself, and consequently that it was 
doubtfub .whéther he could be convicted 
under Sections 463 and 467, and also apparent- 
ly finding in the course of the enquiny that 
there was ground for charging Nobin Chun- 
der of abetting the offence, thinking that Mo- 
hesh Chunder should be charged under Sec- 
tions 471 and 193, and Nobin Chunder as an 
abettor applied for the sanction of the Moon- 
siff. The Moonsiff informed the Magistrate 
that Re might try the prisoners under what- 
ever Sections of the Penal Code he consi- 
dered proper. 


The Magistrate committed Mohesh Chun- 
der and Nobin Chander on charges under 
Sections 471,193, and 109. 

We are unable to understand why the 
Sessions Judge did not at once try the charges 
in regular course. 

We think that there is nothing in any of 
the objections which he takes to the regalar- 
ity of the Magistrate’s proceedings. 


The Sessions Judge says he holds the com- 
mitment illegal for reasons which we shall 
discuss in detail. 


First, that Sections 169 and 170 only give 
sanction to a charge to be entertained, and 
that, as no charge had been made by any pro- 
secutor, the Magistrate was not competent 
to institute a charge himself, Section 68, 
which is quoted by the Sessions Judge, 
affords the most complete answer to this 
objection. It enables a Magistrate having 
such powers as Mr, Ryland possessed, except 
as is otherwise provided in Chapter XI, to 
take cognizance of any offence which may 
come to his knowledge in the same manner 
as if a compmint had been made against such 
person. Novy, there is not a word in Sections 
169 and 170 as tothe person by whom the 
charge is to be made. And the Sessions 
Judge is in this dilemma, that, if his construc- 
tion that ‘‘ charge” in those Sections means 
charge by a private prosecutor, the Sections 
in question would only apply to private pro- 
secutions, and not at all toa charge made 
by a Magistrate upon facts coming to his 
knowledge. j 


Secondly, he say&that the Moonsiff’s giving 
sanction to the prosecution of the two 
prisoners is mere waste paper, and did not 
give the Magistrate jurisdiction to investigate 
and commit ; because, if itis an order under 
Section 17], the particular charge must first 
be determined by the Moonsiff, and he. had 





ultimately framed by ‘the. Magistrate is 


‘given in the present case. 


. from natural and proper custody. On trying 
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no power under Section 171 to order gener- 
‘ally the trial.of any charge under the Penal 
' Code which the Deputy Magistrate, and not 
the Moonsiff, may consider correct. ` l 
The Moonsiff in termè made, His order 
under Sections 169 and 170, and the answer 
we hawe given to the firat objection shews that, 
in our opinion, it was a perfectly good order 
under Section 170. 
But we must express our dissent from the 
narrow construction which the Sessions Judge 
would put on the word “ charge” 
171st Section, The‘charge before the Magis- 
trate is something very different from the 
JSormal written instrument of charge to be 
drawn up under Section 233, upon which 
the prisoner is to be tried before the Sessions 
Judge. When a prisoner is sent -by the 
Judge of a Oivil Court before the Magis- 
trate on a charge of forgery, it is perfect- 
ly competent to the Magistrate to send 
him for trial on a charge either of forgery, 
of using the document knowing it to be 
forged, or of abetting forgery. In fact, for 
the exact offence which, on a -full in- 
vestigation before the- Magistrate, shall 
appear Lo have been committed, we need 
not enquire whether the express sanction 
of the Civil Court to the charge as 


requisite, because such sanction was actually 


Thirdly, as to the charge against Mohesh 
Chunder, of fabricating false evidence under 
Section 1938, the Sessions Judge raises a 
discussion which appears to us to be beside 
the question, viz, whether the . Petition 
A was a document within the meaning of 
that word in Section 29. It may or may 
not be. On that- point we need at present 
express no opinion. 

As we understand it, the petition was 
a document, instrument, or writing fabricated, 
to have evidence upon which the Court. was 
to act, to excuse or.explain the non-produc- 
tion of the mortgage deed at an earlier period, 
or to give the mortgage deed an appearance 
of genuineness by shewing that if came 


the case, the Sessions Judge will no doubt 
be able to ascertain whether it was intended 
to be used as evidence. Whether or not it 
is a document in thegsense in which that 
word is used in Sectio 29 and in the Penal 
Code, is probably very immaterial. 

We think that there is no ground for inter- 
fering with the commitment, and that it was 
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. The 9th July 1866. 
- Present: 


The Hon’ble Six Barnes Pencock, Kt., Chief 
Justice, and the Hon'ble J. P, Norman, ` 
F. D Kemp, -W. S. Seton-Karr, and 
GQ. Campbell, Judges.. i 


Evidence (of wife). 
Criminal Referred Jarisdiction. 
Queen versus Khyroollah and others, 


This case was referred to a Full Bench by 
. Norman and Campbell,. J. J: Ki the 
following orders :— 


Bern by the majority of the Court (Rormä,Ä dis- 
senting) that, upon trials in the Mofussil, a wife is 
competent -to give evidence for or against her husband, 
or for or against any person tried jointly with her 
husband, = 


Norman, J.—I am of opinion that there 
ought to be a new trial, as regards the 
prisoners Khyroollah, Ainooddeen, and Sha- 
habuddin. 


According to the cases 1 Nizamut SE 
lut Report, page 182, and Reg. versus Noy- 
andee and Shodee, ‘decided by Mr. Justice 
Steer and Mr, Justice L. S. Jackson in this 
Court, on the 9th of September 1863,—the 
Queen versus Gour Chand: Polie,: 1- Weekly 
Reporter, Criminal -Rulings,-.page 17,—-the 
evidence of a wife is not admissible - „for or 
against her husband or against a prisoner 
charged jointly with him. e 


No doubt there are cases in the late 
Sudder- Court in which the rule’ was not 
acted upon; and as the question is one of 
very great importance, I think that the 
opinion of a Full Bench should be expressed 
on the subject, 


The ‘deposition. of tha witness ‘Biroza, 
taken before the Magistrate, was rond before 
the Judge. The Judge says: “ She being 
an old woman and reported to be dying 
of cholera, -cannot attend to depose in 
Court.” 


But it does not appear that the Judge 
took any proper steps, by ‘the examination of 


the duty. of the Sessions J udze to have tried | any witness or by requiring the production 


the prisoners in regular course. - 


of a medical cer tificate, to satisfy himself, 
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as required by Section 369, that her attend- 
ance could not be procured. There is a 
special reason .wh% the Judge ought to 
have been peculiarly cautious on this point 
in the present case, because the witness Sum- 
shoodeen, a little boy, the grandson of the 
old woman, who before the Magistrate stated 
that he was present and witnessed the mur- 
der, describing it almost in the same lan- 
guage as the witnesses Afzan and Nawabjan, 
when before the Judge, denied all knowledge 
of it, and said his mother told him about it 
the day after the deceased was killed. Afzan, 
the wife, who, according to her own account, 
stood by for twenty minutes while her hus- 
band was slowly dying by the hands of her 
paramours, is an aetress whose evidence must 
be received with great caution. . 


The Paice officers have not been called, 

- although their evidence would have been of 
the greatest importance, e 

Algeegeh the wives of the prisoners are 

not, according to my present impression, 


admissible witnesses against their husbands, 


or the supposed accomplices of their 
ehusbands standing on their trial at: the 
same time, it would be a most important 
thing to show how and when the statements 
were made by them which led to the dis- 


covery of the several places in which the- 


body of the deceased had sueeessively been 
depcsited, l 


Campbell, J.—~As it appears that there are 
some expressions of some Judges which may 
possibly give rise to doubt respecting the 
admissiblity of the evidence (notwithstand- 
ing all the authority on’ the other side), I 
have no objection to the reference ton Full 
Bench. 


JUDGMENTS OF THE EuL, BENCH. 


Peacock, C. J—Two questions have been 
referred in this case— 


Let, Whether, upon a trial in the Mofus- 
sil of a person charged with an offence, his 
wife is competent to give evidence for or 
against him. ` 


2nd? “Whether, upon a trial in the Mofus- 
sil of several persons charged jointly with 
an offence, the wife of one of them is com- 
petent to give evidence for or against the 
others. , 


I am of opinion that both of these ques- 
tions must be auswered in the affirmative, 

It is a general rule of Englislt Law, sub- 
ject to certain exceptions, that in Criminal 
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cases a husband and wife are not competent 
to give evidence for or against each other. 
But the English Law is not the Law of the 
Mofussil, 


At the date of the grant of the Dewnnny 


to the East India Company in 1765, when® 


the Civil Government of the Provinces of 
Bengal, Behar, and Orissa was vested in the 
Enst India Company, the Mahomedan Law 
was the Criminal Law of the country. That 
Law was not abrogated on the accession 
of the British Government, and for some 
yearseafterwards the administration of justice 
in Criminal cases was left to the Nazim. 
Even after the Criminal Law was adminisfer- 
ed by the Courts of the East India Company 


without reference to the Nazim, the Maho.. 


medan Law, as modified by the Regulations 
and Acts of Government, continued to be the 
general Criminal Law of the country. The 
proceedings of the Criminal Courts were 
regulated by the Futwas or opinions of their 
Mahomedan Law Officers, and it was express- 
ly enacted by Section 4 Regulation IX of 
1793 that the sentences of the Nizamut Adaw- 
lut should be regulated by the Mahome- 
dan Law, excepting in cases in whieh a devia- 
tion from it was expressly directed by any 
Regulation passed by the Governor-General 
in Council. 


In some eases, provision was made with 
reference to the Fatwas to be given by the 
Law Officers in cases in which the evidence 
given on a trial would be deemed incompe- 
tent by the Mahomedan Law. For example, 
Section 56 Regulation IX of 1798 enacted 
that “ the religious persuasions of witnesses 
“ shall not be considered as a bar to the con- 
rr viction or condemnation of a prisoner ; but 
“in eases in which the evidenee given on s 
“ trial would be deemed incompetent by the 
‘© Mahomedan*Law, solely on the ground of 
“the persons giving such evidence not pro- 
« fessing the Mahomedan religion, the Law 
“ Officers of the Courts of Circuit are requir- 
“ed to declare what would have been their 
« Fatwa, supposing such witnesses had 
“ been Mahomedans. The Courts of Circuit 
“are not to pass sentence in such cases, but 
“ shall transmit the record of the trial, e with’ 
“the Futwa directed to be required from 
“ the Law Officers, t§ the Nizamut Adaw- 
“Jat, which Court, provided they approve 
“of the proceedings held on the trial, shall 
“pass such sentence as they would have 
“ passed had the witnesses whose testimony 
“may be so deemed incompetent been of 
“ the Mahomedan persuasion.” 
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. merely declared that nothing in the Act |. 
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Farther, oy. Regulation HI of 1810, 
which authorized the Government to 


" dispense’ with the attendange’ and: Futwa 
of the Law Officers whenever there might 
appear to be sufficient cause, it wass ? enacted 
that, “in the event of. any question of 
Së Mabomedan Law arising upon such trials, 
`“ the same should be recorded upon the 
`“ proceedings for the information and deci- 
“sion of the Court of Nizamut Adawlut ; 
“but if the question should refer to the 
“ competency ofa witness, such witness 


- “ should be examined, leaving the admission 


s "ar. ultimate rejection of the testimény 80 
iven to the consideration of the ‘Nizamut 
dawlut. "7 : 


‘Other modifications of the Mahomedan 
Criminal Law were made, and in some in- 
stances particular offences, such as perjury 
snd forgery, &c., were defined, and the 
punishment for them-declared by Regulations 
of Government (see Regulation e 1807 
aud Regulation XVII. 1817). 


In 1832, by Regulation VI, Section 5, it 
was enacted that any person not professing 
the Mahomedan faith, when brought to trial 
or commitment for an offence - ` cognizable 
under the general regulations, might claim 
to ba exempted from trial under the provi- 
sions of the Mahomedan Criminal Code ; and 
in such cases the prisoner was to be tried 

with the assistance of a Punchait, Assessors, 
or a Jury, and the Futwa of the Law Officer 
was to be dispensed with. 


It is clear that the English Criminal Law 
was not Oe Criminal Law of the Mofussil, 
and that the English Law of Evidence was 
never extended ‘by any Regulation of Go- 
vernment to Criminal trials there, 


Section 3 Act XV of 1852 did not ren- 


der a husband or wife incompetent for or 
against the other in Criminal cases, It 


WU 


should render them competent. 
Act IT of 1855 did not affect the atiet 
now under consideration. It is clear that 


- Section 14 did not render a wife competent 


to give evidence against her husband in a 
Criminal case. It declared that the persons 
therein mentioned only should be incompe- 
tent to give evidence. 
Incompetent in all casg@s, but it did not ren- 
der any person compé ent or incompetent 
with reference to particular pefsous or par- 
ticular cases. Section 20 applied to Civil 
proceedings only, and Section 58 declared 
that the Act was not to be so construed as to 
render inadmissible in any Court any evi- 
d z 
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dence which, but for the passing of the Act, 
would have been admissible in such Court. 

It should be observed that, at: the time 
when Acts XV of 1852nd IT of 1855 were 
passed,-the Mahomedan Criminal Law, as 
modified by the Regulations, was the general `. 
Criminal Law of the country. As a gene- 
ral rule, women were incompetent witnesses 
under. the Mahomedan Law in Criminal 
cases (2 Hedaya, page 667). 

Mr. Beaufort, in his Digest, Volume I, 
page 118, para. 629, limits the rule which 
excludes the evidence of women to cases 
inducing Hudd or Kisas; but he does not 
cite any 7 author ity for that. position. , 

Zibra. says :. “ In the time of the Prophet 
d and .his two immediate guccesfors, ; At was 
“ an invariable rule to exclude the, evidence 
“of women in all cases inducing ‘punish- 
“ment or retaliation’? (2 Heédaya667). In 
Hurrah’s case, 1 Macnaghten’s Nizamut 
Adtwlut Cases, it was held that the evi- 
dence of a wife or son was inguffictemt for a 
sentence of Kisas, but sufficient for convic- 


‘tion dn strong presumption and “a sentence 


by seasut. 

e zt Mussamut Mughnee versus Ohariya,” 
1 Nizamut Adawlut Reports, 144,° the evi- 

dence of the prisoner’s wife was admitted in 

corroboration of other evidence against him 

to support a sentence of death or other punish- 

ment by seasut. 

In 2 Nizamut Adawlut Reports for 1852, 
page 156, Mr. Mills in a case of culpable 
homicide says: ‘“ Though the testimony 
“ of a wife against: her husband may be 
s received in our Courts, yet the practice of 
“ summoning a wife to give evidence against 
“her husband has been always-held to be 
objectionable, and it is one which should 
“ on no account be encouraged.” 

In 2 Macnaghten’s Nizamut Adawlut Re- _ 
ports, 150, the Court observed—*“ The wife 
"of the prisoner was called to give evidence 
“ against him though her evidence was wholly 
“unnecessary ; the practice of summon- 
“ing such a near-relation to the prisoner 
“as a witness forthe prosecution, excepting 
in casgs of urgent necessity, was consider- 
“ed highly objectionable ; and the Court 


"e directed that such a practice shonld be 


‘* discouraged.” : ` 

In-3 Macnaghten’s Reports, it was held, 
contrary to, the Futwas of all the Law Offi- 
cers, that the evidence of a son was ad- 
missible pues -hie father in a Criminal 
case, ` 


But it isnot necéssary to allude farther 
to these cases’ except to show that it was 
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the practice of the Nizamut Adawlut to ad- 
mit the evidence of: a wife against her hus- 
band, or a son against his father, in Criminal 
cases in which the sentence was by seasut. 
I do not, however, place much reliance on 
' those cases, as they were decided under a 
very different system of law from that which 
now exists. Still they show that, at that 
time, the evidence of a wife was legally 
admissible. The Mahomedan Criminal Law, 
including the Mahomedan Law of Evidence, 
is no longer the law of the country. It has 
been superseded by the Penal Code and the 
Code of Criminal Procedure so far as they 
go; but they do not touch upon the rules 
of evidence. After the passing of the Penal 
Code and the Code of Criminal Procedure, Re- 
gulation IX of 1793, by which the Mahome- 
dan Law, as modified by the Regulations, was 
establishett as the general Criminal Law of the 
country, and mapy other Regulations bearing 
upon the same subject, were repealed by ‘Act 
X VICE 1862. A Code of Evidence has 
not yet been passed, and we have no express 
rule laid down by the Legislature in any ex- 
isting laws upon the subject now under con- 
* sideration. 

By the abolition of the Mahomedan law, 
the Law of England was not established in 
its place. 

I know, therefore, of no Law which renders 
a husband or wife incompetent to give evi- 
dence against the other, or which excludes 
he evidence of others who are bound by 
the closest ties of relationship. 

Tt has, however, been held by a Division 
Court that the evidenc8 of a wife is not 
admissible against her husband in a Criminal 
case, even in corroboration of other evidence 
given (Gour Chand Polie and Dwarkee 
Polie, 1 Weekly Reporter, Rulings in Crimi- 
nal Cases, 17). + 

In that case, the Judges say: ‘ We think 
“that the evidence of the wife against her 
“ husband should not have been recorded. 
Tt is true that there are cases published in 
“ the earlier Reports of the Nizamut Adawlut 
“ in which the evidence of the wife has been 
“ received against the husband in cogrobora- 
“í zion of other evidence ; but this practice 
“ has been reprobated by later decisions of 
“ the same Court, and is certainly opposed to 
“ the general principle of all Criminal law. 
“ The Judge has quoted Section 20 Act II 
“of 1855; but this Section refers to Civil 
proceedings. Lhe Judge would hardly 
- “condemn a wife who committed perjury 
* for her husband, and, on the other hand, he 
“ would most likely discredit her if she 


"` e 


“appeared too willing 4 ‘witness against | 
“ her husband.” a 
With reference to that part of the judg- 
ment in which if is said that the practice 
had been .reprobated in later decisions, I 
would remark that it was merely the prac-. 
tice of compelling a wife to give evédence 
ngainst her husband when ber evidence was 
not necessary, that was reprobated, and 
that itis to be inferred that the evidence 

is admissible although the attendance of a 
wife against her husband ‘ought not to be 
compelled when not necessary. In this I. 
entirely concur. 

It is our duty to declare what the law 
is, not to make the law,—or, as Lord Bacon 
expresses it, “jus dicere,” not “jus dare.” 
If Judges were at liberty to decide what 
the law is according to their notions of pub- 
lic policy, the greatest confusion and un- 
certainty would necessarily be caused. It 
is not for us to say whether the rule of 
English Law is founded upon sound princi- 
ples or not, although there are many emi- 
nent jurstis who consider that it is not. 
But I may say that I cannot concur in the 
proposition enunciated in the case last 
cited, that it is contrary to the general prin- 
ciple of all Criminal Law to admit the evi- 
dence of a wife in corroboration of other 
evidence against her husband. 

When the J udges of the Nizamut Adaw- 
lut spoke of a wife giving evidence in cor- 
roboration of other testimony against her 
husband, they no doubt had reference to 
the Mahomedan Law, which did not allow 
a conviction upon the evidence of only one 
wituess ; and, I presume, the Judges of (e: 
Division Bench who in the case last cited 
rejected the evidence of a wife in corrobo- 
ration, would also reject it where the wife’s 
evidence is Wncorroborated. They do not 
allude to the exception in the English Law 
by which a wife is competent to give evi- 
dence against her husband upon a charge 
of personal violence committed by him upon 
her, but I presume that they would admft 
of that exception. 

Bentham, speaking of the rule of English 
Law which excludes the evidence of a wife 
against her husband, says : 

“4 law which should exclude the evidence 
“ of the wife in the\case of a prosecution ` 
“against her husbaral for ill-usage done to 
“ the wife, would be tantamount to autho- 
“ rizing the husband to inflict on the wife 
“all imaginable cruelties so iong as nobody 
“ else was present—a condition which, hav- 
“ing by law the command in and over his 
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“own house, it would ‘in Fee be in his 


.“ power to fulfil. l ` 


“ A law which excludes the testimony of 
“the wife in the case of a prosecutiog against 
“the husband for mischief done to ahy other 

ei individual or to the State, is, in like manner, 


"rn ofher words, a law authorizing him to do, 


“in the presence and with the assistance of 
č the wife, every kind of mischief, that except- 
"ed by which she would be a sufferer, The 


Seng, “law which in the former case affords its pro- 


ay 


~ & tection to the wife,—with what consistency 


"enn it, inthe latter case, refuse its protection 
“to every human creature -besides ?” See 
Beutham’s Works by Bowring, Volume. VII, 
page 484. S 


“Two men both married are. Gene of 
“ errors of exactly the same ‘sort,  pun- 
“ishable with exactly the same punish- 
“ment. In one of the two instances (so 
“it happens), evidence sufficient for con- 
“ yviction is obtainable, without having re- 
“ course to the testimony of the wife ; in the 
“ other instance, not without having recourse 
“to the testimony of the wife. While the 
“one suffers,—capitally, if such be the 
= punishment, —to what use, with what con- 
“ sistency, -is the other to be permitted to 
“ triumph in impunity í ?” Idem.’ 


If these arguments are not sufficient to 
shew that the rule of exclusion in England 
is merely a rule of positive law, and not, 
one depending upon the fundamental prin- 
ciples of natural justice, I, would adopt the 
arguments of the eminent and highly dis- 
tinguished jurist -Mr. Livingstone. In 
his Introductory -Report to the Code of 
Evidence, prepared by hm for the State of 
Louisiana, he says- ‘ The exclusion of in- 
“ terested testimony having been examined 
“and found to be injurious (os the investi- 
‘gation of truth, and its admission’ to be 
“attended with -no inconvenience which 
“may not be reduced to one of a quantity 
“that has no assignable value, it of course 
“efinds no place in the proposed Code; and 
ss “with it disappears one of the most fruitful 

‘sources of uncertainty, expense, delay, md 
** inconvenience in the law. 


“ If the search after truth requires that 
“ interested witnesses, and even ‘the parties 
“themselves, should be finterrogated to_dis- 
“cover it, are there any ‘relations in which 


« the offered witness may stand to the parties |“ 


“ that exclude his- ‘testimony ? By the Eng. 
“lish Law,—and, of course, in the several 
“ cases which have been noticed,. by ours,— 

“there are several: husband and“ wife, "Be, 
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“1: -The Code now offered does not con- 
“ tain the exclusion of husband or wife, as 


.“ witnesses, for or against each other; be- 


“cause the reporter does not find any one 
sufficient among the reasons by which it is 
“ supported in the English Decisions or Com- 
“mentaries. The first of these alleged rea- 
“ sons is that their ‘interests are identical,’ 
“But in a system 
“which disearde in- 
“terest as an objec- 
“¢ tion to competency, thisreason falls of course. 
"7 The second: is said by the same authority to 
“be ‘on grounds of publie policy’ to pre- 
“ vent distrust and dissension between them 
“and to guard against perjury, * * * 
_“In.the case before us, the public evils 
“ are designated — first, the danger of domes- 
“tic dissension : secondly, the- danger of 
“perjury. The first, if the evideæcé.should 
“ be against the party - -connected, withthe | 
“‘whtness ; the second, if it should go to ex- 
“ onerate him. The argument» suppeses: that 
‘if the husband or wife be éalled: as-a wit- ` 
“ nesd in a suit to which the other‘is:a party, 
“one of two things must happen; either 
“ unfavorable truths will be told, which it ise 
“said will disturb the family peace ; or per- 
jury will be committed, to preserveit.. Now, 
“these are two opposite and conjradictory 
“reasons. Ifthe danger be that family dis- 


: 2 Starkie, 706. 


æ 


“gensions will grow out of the testimony, 


“ then that of perjury is avoided ;. if -the 
“ danger be perjury, then that of family dis- 
“cord need not be apprehended: But legis- 
“ lation must be founded on the general ap- 
“ plication of its regsons,—not on the tend- 
“ency of ‘its measures to-good, of evil-in par- 
“ ticular instances..-If- the connection by 
‘t marriage be so close as to make the parties 
“ incur the daager and disgrace of giving 
“false testimony for the, ather, then let the 
“case be examined solely with a view to the 
“evil of placing the witness in a situation 
“ where strong motives are offered to him to 
“ commit a crime.. If the, predominant risk 
“ be that of destroying domestic harmony, let 
"tbat be assigned as the reason ; but toal- 
“lege both, when they are contradictory, Ze 
“a strong presumption that neither can safely 
“be relied upon. - Both, however, will be 
“¢ examined, and both contrasted with the 
“ evils which ‘attended: the. exclusion. 


“ First, let us suppose that domestic dis-, 

‘sension is the danger,—that is to - say, that 
“ one spouse will quarrel with the other for 
“ telling the truth ina Court of Justice when 
“it makes’ against the interest of the other. 
“Bui, inmost cases, the interest: is common 
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“between them; therefore, there is little 
“ probability that any ill-will can be 
“created in the mind of the one against the 
“other for not committing perjury, in 
" order to protect a common interest. The 
“supposition that a domestic broil may 
“ensue from a cause like this, is to suppose 
“the party raising it, corrupt in expecting 
“ falsehood from his or her spouse, and 


-“malevolent in resenting his disappoint- 


“ment ; and the law cannot reasonably be 
“yequired to make any great sacrifice fur 
" preserving the harmony of so ill-assorted 
fa union as that which such a case sup- 
“poses. Ths dissension arises from the 
“performance of a, duty—bearing open 
“testimony of the truth, and avoiding a crime 
“the commission of perjury ; and because 
“a brutal, corrupt,’ or passionate husband 
“may quarrel with his wife for avoiding 


“the crime, shall the law declare that the 


‘wife shall not perform the duty ?” It 
“will watch over domestic peace by punish- 


“ing those that disturb it, and for proper 


+ 


“ causes, by dissolving the bond of an ill- 
“assorted connexion ; but it ought never 
“to say, the one party shall be exempted 
“from the performance of an important 
“ publie duty, because the other is tyrannical 
“and unjust. The argument supposes, too, 
“that there is greater danger to domestic 
“happiness from this than from any other 
*““gource; butis there any foundation for 
“the belief? Not one case in a thousand, 
“it is believed, will occur in practice where 
“any improper excitement will be created 
“by an adherence to the truth, although it 
“should militate against the wife or the hus- 
“band of the party who states it, Why 
& should it more in this case than in that of 
“any other witnesses? Mutual affection, the 
“knowledge that it was the performance 
“of a duty required by law, and that it 
“could only be avoided by a crime, are so 


“many and such cogent reasons to prevent 


“ill-will on the occasion, that it is astonish- 
ing how this reason could find favor with 
“the great lawyers who have assigned it 
“as an argument in favor of their rule; 


- “more especially when they themselves 


“most explicitly discard this reason by 
‘declaring that the wife shall not be allow- 
“ed to appear as a witness against the hus- 
“band, even if he consents, or after a divorce, 
“nor against the interest of his heirs after 
"e “*hisdeath.* Howcon- 

‘“‘nubial happiness can 

“be disturbed by a 
“compliance on the part of the wife with 


* 2 Stark. 706, 
6 East, 192. 
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-“it permits him to be examined. 


“her husband’s request while united, or by 


“any act after the connexion has been dis-* 
‘solved by dgath or divorce, these learned 


“ Doctors of the law alone can explain. 
“ Exgmjne the opposite rezson—the dan- 


“ger of perjury; that is to say, the matri-, 


‘“monial union is so strict that the one 
“party to it will incur all the dangers of 
“ punish ment and infamy rather than tell the 
“ truth when it is injurious to the other; 
‘Cand the law, it is said, holds out this ir- 
“vesistible temptation to the witness when 
Yet, by 
“thee preceding argument, the temptation 
“is easily resisted, the truth will be told, 
“and this strong connexion is so weak 
“ that it is broken merely on that account. 


“But the arguments must be destroyed, 
“not by opposing the one to the other, 
“but both of them to the truth. There 
“is no doubt that in this, as in many other 
“cases, minds may be found that will 
“waver between the declaration of a truth 
“that may hurt their interests or their 
“ feelings, and the assertion of a falsehood 
“that in their opinion may secure 
“both from injury; but can the law 
“be said to hold vut a temptation to perjury 
“ when itorders a party under those circum- 
“ stances to tell the truth ? If there were no 
“ temptations to conceal the truth or assert a 
"7 falsehood, there would be no need of oaths. 
“Oaths, and the penalties for breaking 
“ them, were made for the purpose of coun- 
& teracting that disposition. If they were to 
“ be dispensed with in cases where that dis- 
* position exists, there would be no need for 
“them in any others. In every such case, 
“then, it may with equal reason be said 
“that the law holds out a temptation to 
“ perjury, because it exacts the oath to tell 
“the truth, When there is an inclination 
“to conceal it; and the argument would 
‘extend with equal reason to the abolition 
“ of oaths, and the penalties for the breach 
“of them. This exclusion is at variance, 
“too, with other provisions of the law fs 
“they already exist. The party himself 
“ may be interrogated in Chancery in Eng- 
“land, and in all cases at law here. The 
“ wife may be interrogated to suppaqrt an 


“ accusation made by herself against her ` 


“husband for a pdysonal. injury, in some 
“ cases affecting his’ life; yet she is not 
“ permitted to prove a fact that would save 
“him from an ignominious death on a 
“ charge brought against him by another. 
** Now, in all these cases, the danger of per- 
“ jury is equally great,.or greater, unless we 
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Ba suppose the attachment, of a wife to: her 
se husband’s interest superior.to his own, 
um or her desire to make good Iter own charge 
‘‘ less intense than that which she would 
“ feel to support the accusation brought by 
<‘ another. The danger of perjury is -no 
"ereger in this than in other cases in 
“which itis incurred without seraple ‘in 
‘the dearest connexions of: nature,— father 
“and son, mother and child, brother and 
‘ sister, friendships of the most intimate 
“kind, habits of intimacy during a long. 
‘t life,—the parties to all these are gvery 
“ day arrayed for and against each other 
“ ag witnesses, and the law interposes no 
“ other safeguard to their consciences than 
“its' penalties and, the danger of infamy 
“ by detection. - No rule of exclusion pro- 
“ tects the witness against’ the influence of 
“« his affections or his interests. He is 
“heard, and the degree of connexion is 
“« weighed against his character and the 
“ probability of his story; the Counsel 
“ cross-examine; the public inspect; the 
“ Jury interrogate, and calculate, and deter- 
“mine; and no inconvenience is felt in 
“ those cases. Why should there be. in 
“ this ? 

“Having stated the general principle 
“ that every party toa suit has a right to 
“all the information- in relation to his’ 
“cause, of which he ought not to be 
“ deprived but for reasons Of great public or 
“ private inconvenience, and examined, by 





-“ discussing the reasons for exclusion in this 


** case, whether it offers any such inconveni- 
“ence, let us now examine the particular 


“ oevils.attached to the rule-a3 it now stands, 


“In Criminal cases, the evil is most 
“ apparent. Suppose the- husband, accused 
“ by positive, but perjured testimony, of 
“a crime affecting his life, and the wife 
“the ouly witness of a facts that would 

‘prove his innocence, no. matter what 
“ circumstances she could adduce to corro- 
S “ borate ber testimony ; no matter what 

‘ fntrinsic evidence it contained ; no matter 

‘ what perfect conviction it „would produce 
S e its truth, it ‘is sternly excluded ; and 
“ the innocent husband is executed because 
"rr public policy requires that the peace of 
“ families should not be disturbed, and 
** that no temptations fhould be held out 
“to perjury.’ ‘In. this ¢ase,—by no means 


‘an improbable one,—there is positive eet, 


“cruel injustice, heart-rending distress; ia 
“the case which the law attempts to guard 
“ against, inconvenience only, if it occurs,— 

“but an "inconvenience - highly improbable 
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“to -happen, inasmuch’ as it is supposed to 
“affect domestic union, and, as it is believed. 
“to ben temptation to perjury, not one. 





:** strong enough to produce the effect, or 


‘should it be yielded to, would be capable of 
“ détection by the usual! means, ` But even 
“ without supposing the extreme case of life 
“or death, the suppression of testimony is 
“ în all cases an evil ; and the law deprives 
“a party of a certain ‘right to avoid a 

roblematical inconvenience. 

“On theother . hand, suppose the testi- 
“mony of the wife necessary to procure 
“the conviction of the husband; she- 


“ig the only witness toa murder he has 
‘ committed. This I consider the, strongest 


“ ground; for the exclusion ; it- enlists” the 
“feelings, and they are most. frequently 
“ found on the right side. , Shall’: AC wife be 
“ forced to give testimony that will condemn 
“hey husband, the father- of her children, 
“to infamy and death, or take refage’ in 
“ the erime of perjury to ‘avoid it? I con- 
vr fess that, if the alternative could be avoid- 
“ od, a humane Jawgiver would not enjoin. 
“ite; but if sympathy for individual distress 


“Should not be entirely rejected, it ought 


Ar geger to be entertained when its indulgence 
“ would lead to more extensive injuries to 
“the community. A’ wise and provident 
“legislator must-have the consequences of 
‘every legal provision as present to his 
“mind as its immediate operation is to 
“his senses ; snd in applying this rule to 
“ the subject under consideration, he should 
“ not, in tenderness to the feelings of conju- 
“gal affection, permit the: husband or wife 
“to escape punishment fora érime, or de-. 
“fraud another of his right, by declaring 
‘‘that the only witness of the offence or 
“the wrong shall not be heard. Some 
« erimes cannot be perpetrated without the 
The accomplice 
“may betray-the principals. The fear of 
“ this treachery, i in many instances, may ’pre- 
or 8 person may not be 
“ found willing to engage in the enterprise: 


er Bot, by the rule of exclusion, the law fur- 


‘‘nishes am assistant who can never _ betray, 


and one-who-is always at hand ; and, thus 


“gives a facility to ‘the commission of offences 
“« which no other circumstance could pos- 
“ sibly offer. Besides, public justice requires, 
“and common sense would seem to point 
‘Cont, that those persons who are the most 
“likely to be -acquainted with the fact 
should be: first called on to proveit. But 
“ who so prébable to know the guilt or inno- 


‘cence of the party accused as the compa- 
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“ nion ofall his hours, the depositary of his 
*‘most secret thoughts ; and what better cal- 
‘culated to prevent an intended crime, than 
“the knowledge that those from whom in 
‘fis so difficult to conceal it, may bea 
“made the unwilling witness of its dis- 
“closure? Precisely in the proportion that 
“aman would be encouraged to commit a 
“ crime by the knowledge that the person 
“ to whom he finds it necessary to confide 
‘fit cannot become a witness against him, 
“will be his fear of committing it, when 


“ he knows that there is no person in whom | 


“he may confide, that may not be forced or 
“be willing to betray him. 

27 So sepsible of this have been the judi- 
“ cial lawgivers of Eugland, that théy have 
“imposed no bar to the receiving the testi- 
“mony @f father and son, mother and 
“daughter, brother and sister, and all the 
“ other relations of consanguinity or affin- 
“ ityemelhey have had no regard to the con- 
“fidences of friendship, and have thought 
“that the affections of nature, as well as 


c those of habit and sympathetic feeling, 


« should afford no obstacle to the attain- 
“ment of the ends of public justice. They 
“ have gone farther, and made an excep- 
“ tion to the rule which they laid down as 
“ one inviolable, even by consent,* in the 
re Rp case of husband and 
Temp. Hard., 264, l ` wife; and, as we 
have seen, have al- 

“lowed the wife to be produced as a wit- 
“ ness against the husband on a prosecution 
“for an injury done, to herself. Now, 
“mark the reason! It is a convenient and 
“a ready one; from the ‘ necessity of the 
“ case ;? which must mean, if it mean any- 
“ thing, that there is a necessity that crimes 
“ should be pupished, and that unless the 
“ testimony of the wife were admitted, they 
“ would, in those instances, be unpunished. 


- “ Now, admit this reasoning and see whe- 


“ ther it does not go to the utter destruc- 
“tion of the rule to which it is offered as 
“an exception. There is no greater neces- 
“ sity for punishing a crime committed by 
“the husband against his wife, than there 
is for punishing the same crime committed 
by him against another ; and if the wife is 
“the only witness that can convict in the 
“last case, her testimony is as necessary 
“agit isin the first, and, being necessary 
& in both, it should not be admitted in one 
“ and excluded in’the other. But, in truth, 
“ the enquiry is never made, and in this, 
‘and in all the other cases “founded on 
“ the convenient argument of necessity, 
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‘although there may have been twenty 
“ other witnesses present, the pretended’, 
“ necessary witness is admitted; and al ` 

" though there may be none. but him con- 

o ` Vorsaitt » of the fact, he is rejected where 
‘it has not yet been deemed convenient, 

“ to admit the argument of necessity.e 
“ The advantages of receiving testimony 

“from this source so greatly “overbalance 

“ its evils and the inconveniences, and the 
“injustice of rejecting it are so manifest,’ 

“ that I have not hesitated to give this ex- 
“ clugion no plave in the Code.” (Page 271). 
In France, according to Art. 399 of the 

Code D’Instruction Criminelle, a husband 
and wife, and other specified relations, if 
objected to by the accused or by the Pro- 
cureur General, cannot be a witness for or 
against one another, but the President may 
summon and examine any person whether 
such person is comprised in Art. 3822 or 
not. (See Art. 269.) The witness in that 
case is not examined on oath. These are 
matters of detail to be provided for, if at all, 
by an express law, and not by rules to be 
laid down by Judges, 

But even if the rule of English Law is 
founded upon sound and just principles 
with reference to the state of society iu 
Eogland, it appears to me to be wholly 
inapplicable to the natives of this country 
and to their social institutions and rela- 
tions. A law which may be politie and 
just in a Christian country in whicha man 
is prohibited from having more than one 
wife, and a woman from having more than 
one husband, may be wholly inapplicable 
toa country in which polygamy is allowed. 
Can the legal fiction that a man and his 
wife are one person, apply to a Koolin 
Brahmin and his 50 wives, or to a 
woman in Malabar and her several hus- 
bands. Or, should the evidence of one of 
50 wives against her husband be excluded 
lest it should cause dissension in the family ? 
A law which should allow a wife to give 
evidence against her husband in a case vf 
personal injury committed upon her, and 
would not allow her evidence to be either 
corroborated or contradicted by other wives 
who were present at the time, would appear 
to me not to be founded upon the soundest 
principles either policy or justice. It 
would be oad upon the Judges to 
allow a wife to give evidence agaiust her 
husband upon a charge of an assault com- 
mitted by him upon her, aud to exclude her 
from testifying a charge against him of 
murdering their infant child whon no one 
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was present but themselves... Or, would it 
be just to allow from necessity a wife. to 
- give evidence against her shusband upon a 


charge of personal violence committed by 


him upon her, and to.refuse the evidence of 
another wife on his behalf ? 
decide this case upon, our own notions- of 


JI we had to 


policy, I should admit the. evidence of-the 


‘wife, and leave the- Court to judge of her 


credibility asin. all other cases; but even 
if. my own opinion were against the palicy 
of admitting such evidence, I should not 
feel justified in rejecting the evidence. of a 
wife who was the only witness fo the 
murder of her child by her husband, or in 
rejecting the evidence of -a wife as a witness 
for ber husband on. a charge of a capital 
crime preferred against him by one who 
admits that no one, was present when the 
alleged crime was committed except the 
accuser, the husband, and his wifes ; 
In the-case of European British subjects | — 


whoare governed by the law of England, 


we must administer that Iaw.. Butin the 
Mofussil, where the law of England is not the 
law of the country, I consider that I should 
not be justified in excluding any witness 
who was not clearly incompetent be law: 
Primé facie every one is competent and 
bound to give evidence, and every one who 
is charged with a crime is entitled to adduce 
on his behalf the evidence of any witness 
who can throw light upon, the facts in 
dispute, and whois not. expressly declared 
by the law to-be incompetent. Would any 
Judge, .unléss bound ‘by the clearest and 

most indisputable rule of law; condemn a 
prisoner to death for murder upon the evi- |. 
dence of the wife of another man, and, upon 
his own notion of publie policy, reject the 
testimony of the prisoner’s own wife in 
if it. were 
proved that the three persous in question 
were the only ‘persons present ot the 
alleged murder, or that the husband of the 


Witness was: also present, and that he had’ 


fed? We cannot. import one portion of 
the English law and reject the remainder 


without taking upon ourselves the duty of 


legislators, I think that the evidence of 


the wfe is admissible in both cases, because’ 


I do not find any law of this country which 
expressly provides against it. The dégr ee 


of weight to be attache to the evidence in 


such cases must, as in every other case, be 
determined by those who haye to decide 
upon it. 


It appears from a late edition of. Mr.. 


Norton’s book upon Evidenco, that the Court 










. shall, 


Lof Fouzdaree at Madras sentenced. man to 


death-who was found guilty of murdér upon 
thé sole evidence of his own wife, (5.Ed: 
page 41), ` 

There is also, I believe, A ruling of the 
Nizamut - Adawlut at Agra to the same 
effect... The case in Madras appears to have 
arisen in Malabar where a woman, has a 
plurality of. husbands. I have not been 
able to refer to either of the two cases. 

The case should go back to the. Division 
Bench by which it was referred, with the 
expression.of our opinion. 

- Norman, J.—I regret that I am ‘compelled 


‘to differ from the rest of the Cont. 


In. order to explain my views, it is neces- 
sary that I should go into the uistory.. of 


“this: question. - peg theta ` 


Regulation IX of 1793° madg provision 
for the trial of ' persoñs,: ‘charged’; with 
crimes or misdemeanors... Section 47 E 

*The charge against the prisqper, his 
‘t confession (which j8.calways «to be re 
SR ceived: with circumspection ‘and | ‘tenders 


a ness) if he plead guilty, or, if he plead: not 


i ‘guilty, the evidence on the part of the | 
‘prosecutor, the prisoner’s defence and any” 
“ evidence which he may have to adduce, 
“ being all heard before him, the Cazee and 
"7 Mufti (who are to be present ‘during the 
“whole of the trial) are to write at the end 
“of the-record of their proceedings the 
i « futwa, or law, as applicable to the cir- 
“cumstances of the case, and to attest it 
“with their seals and. signatures. - The 
“ Court’ shall attentively consider such 
“ futwa, and if it shall appear to them con- 
“ sonant to natural justice-‘aiid also, con- 
“ formable to- Mahomėédan Law, they are to 
* pass sentence in terms of the futwa,” Se, 
By Section 54 it is enacted—“ The Judges 
“ of the Court.of Circuit ag to refer to the ` 
* Cazee and Mufti of their respective Courts 
ry wall questions-on points of law that may 
‘arise during the course of any trial, and 
o SE “which uo specifie rules shall 
“have been enacted by the Governor Gene- 
“ral in Council, and shall regulate their’ 
“ proceedings by the opinions which may be 
“delivered by those officers. If such, oni. 
" nions shall appear to the Judges contrary 
“to the principles of- -natural justice, or to 
“the Mahomedan Law, they are never the- 
“ less to be guided by-them, aud after com- 
d pleting the trial, and obtaining the futwa 
“of the Law Offivers upon the case, they 
without passing sentence upon it, 
« transmit the proceedings and futwa to the 
S Nizuinut, Adawlut, with a separate letter 
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1 Court of Nizamut Adawlut are to be re- 
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prisoner, Ram Sahoo, was eonsidered to be | 
not admissible as a witness for the prisoner 
to prove that*Ramnarain was committing 
adultery, with her. (1 Select Reports, 
page 183).* The probability is that in this 
case the prosecutor objected to the evidence 
adduced by the prisoner, and that the *point 
was distinctly decided in the presence of 
Mr. Harington and Mr. Fombelle. 

By the English Law, as a” general rule, 
husbands and wives cannot be witnesses for 
or against each other in Criminal proceedings. 

In. taundforde’s Pleas of the Crown, first 
published in 1557, p. 26. b. , quoted in Dalton’s 
Justice of the Peace, p. 377, it issaid : “ The 
“ wifeis not to be bound to give evidence nor 
“to be examined against her husband, for by 
“ the laws of God and of this land she ought 
t not to discover his counsel, or his offence 
‘Sin case-of theft, or other felony.” 

I may observe that it is well established 
that, under the English Law, a wife is not 
bound Lo disclose even her husband’s treason. 

Sir Edward Coke, in Co. Litt. 6. b., 
says that husband and wife are two souls in 
one flesh, and it might be the means of im- 
placable discord and dissension between 
them, and cause great inconvenience, if such 
testimony were admitted. 

Mr. Justice Buller says, if a wife were a 
witness for her husband, it would bea strong 
temptation to commit perjury, and if against 
the husband, it would be contrary to the 
policy of the marriage, and would create 
much domestic dissension and unhappiness. 
(Buller’ s Nisi Prius, 286, See also Black- 
stone’s Commentaries, p. 443. Best on Evi- 
dence 226, 694). 

Cases of injuries done to the wife by the 
husband, on the reverse, form an exception 
to the general rule. 

The Law prevailing in the United States 
on this subjeet is similar to that of England 
(See Kent’s Commentaries, Vol. II, page 184 ; 
Taylor on Evidence, 1062 ; Greenleaf on ` 
Evidence, S. 254). In America it has been 
held that the evidence of a wife cannot De 
given against w husband even by his owa 
consent, on the ground that the public have 
an interest in the peace of families. 


The rule of law which excludes tle evi- 
dence of a wife ia favor of or against her 
husband is no exceptional or arbitrary rule 
of Mahomedan and English Law. I believe 
it will be found to exist in the jurisprudence 
of all the most enlightened and civilized na- 
tions of the world. It is to be found in 
the Roman Law, Digest, Book 22 Ti A 
which treats husband and wife as one per- 


“ stating their objections to such opinions 
“or futwa, and wait the sentence of the 
** Court.” 

By Section 56: “ In cases in which the 
“í evidence given on a trial would be deemed 
“ incompetent by the Mahomedan Law, 
“solely on the ground of the persons giving 
(such evidence not professing the Maho- 
“ medan religion, the Law Officers -of the 
“ Courts of Circuit are to be required to 
“« declare what would have been their futwa, 
“ supposing such witnesses had been Maho- 
“ medans. The Courts of Circuit are not to 
“ pass sentence in such cases, but shall trans- 

“ mit the record of the trial, with the futwa 
‘ directed, to -be required from the Law Of- 
‘“fcers, to the Nizamut Adawlut, : whiclr 
“ Court, provided they approve of the pro- 
s ceedings held on the trial, shall pass such 
“ sentence as they would have passed had 
‘‘ the. witnesses* whose testimony may be so 
‘* deemed incompetent been of the Maho- 
“medan persuasion,’ 
-. By Section-74: “ The sentences of the 


















ve gulated by the Mahomedan Law, except- 
“ ing in cases in which a deviation from -it 
‘may be expressly directed by any Regula- 
“tion passed by the Governor General in 
“ Council.” 

Under this Regulation, the Criminal Courts 
were bound by the Mahomedan Law of Evi- 
deuce except in the cases provided for by 
Section 56 or other Special Regulation of the 
Governor General in Council, 

The religion of the State in Hindoostan 
was according to the tehets of the Soonnees. 


wife was not admissible concerning her 
husband, or of a husband concerning his wife 
(see Hedaya, Vol. II, p. 685). This is a rule 
of evidence entitely apart and distinct from 
that by which the testimony of women was 
excluded in cases inducing punishment or 
retaliation, as to which see Hedaya Vol. 
TI. p. 667. 

- The rule is clearly and shortly stated in 
H arington’s Sketchof the Mahomedan Orimi- 
nal Law taken chiefly from the Hedaya and 
Futawa-i-Alumgiri, (see Analysis, Vol. I, 
pagë 278) : “The testimony of near connec- 
* tions, such as father and son, grandfather 
“and grandson, husband and wife, master 
“and slave, in favor of each other, is not 
“ admissible in consideration of their rela- 
" tive interest.” , 


in 1809, in the case of Buncharam vs, 


Govindo Sahoo and Ram Sahoo, charged with 
the murder. of Ramnarain, the wife of the 
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‘So in the French Law, 
Code d’- Instruction Criminelle, Arts; . 156 
and 822.. -By Article 322-it ts provided ‘that 
such testimony may be received hefore the 
Court of Assize if no. objection is” taken‘ to 
its admission by the opposite-party.. Further, 
Artide 269 of the Code empowers the - Pre- 
sident to summon any persons whose . evi- 


dence is not ‘admissible, and. question them. 


for the purpose of obtaining information. 
But he cannot administer an oath to them. 
He ‘does not, and cannot, ae them wit- 


i NESSEEE, e 


` tion of 1828). 


` & have been proved. Sé 


Be the Law of Sootland, persons a Te- 
jeeted as witnesses in the causes of certain 
near relatives, “Wives and children. cannot 
be compelled to give testimony against their 
husbands and parents ab reverentiam perso- 
narum et metum perjurii. (See Erskine’s 
Institutes of the Law ‘of Scotland, Book 4, 
Tit. 2, S. 24, Vol. 2, page 979 of the edi- 
It appéars, however, that 
there are some exceptions from the laws’ of 
exclusion ‘‘ introduced from necessity to the 


“ effect of reducing the objection from- dis- i 


“ qualification to credibility.” Such is the 
case of penuria’ testium. This ‘is confined 
chiefly to eriminal acts where secrecy is 
studied; 22dly, todomestic occurrences which 
necessarily exclude the presence of strangers ; 


or, 8rdly, to the case of witnesses necessary- 


to the act ‘in’ question. (See Bell’s Prin- 
ciples of the Law of Scotland, 8.2256). - 


Erskine: gives an -instance: “ Children 
“have been admitted as witnesses in an ac- 
“ tion brought by- the mother against her 
“ husband for separation and-maintenanhce on 
“account of his harsh freatment of her, 
vr there having been no servants at-the time 
“in the family by whom. the fact might 
A witeess is rejected 
upon his propinquity of blood, to him who 
produces him, though he ‘stands in as near 
a relation to the party who makes the ob- 
jéction, in.-so much that his testimony is not 
xeceived even cum notá, 


If the rule of exclusion. be established, 


‘and partial “exceptions either created by 
‘express legislation as in this country: and in 


to a minimum, . 


Englgnd, or established by careful judicial 
decision asin England and Scotland, or com- 
pensations provided by legislation as in 
France, the benefits fof the . rule may-be 
preserved,-and: all inconvenience arising 
from any deviations from the rule -may be 
either’ entirely avoided or incurred only 
in. cases of absolute necessity, or redaced 
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‘nature. ` 


~ It has-been well-said that marriage is 
an institution of natural law. antecedent to 
all forms of ‘Government, and even to the 
organization of Civil society. The rule ex- 
eluding the testimony of married persons 
agrinst each other. is one which maintains 
the inviolable sanctity. of the confidence” of 
marriedlife, The rule has- its foundation 
in the deepest and purest instincts of -human 
We can -trace it in the laws of al- 
most all civilized nations, differently express- 
ed in the laws of different countries,—some- 
times laid down in -distinct -apd formal 
propositions, with-reasons given for them, 
as in the Law of England,—sometimes as 
part of a larger and wider rule of exclusion. 
It seéms no unnatural inference that.it hag 
existed from a period pri ior to alle legislation 
as one of those. reu 5 
“ Unwritten laws be all men- i rècogúized ; 
They are not of to-day or yesterday - 


But live.for ever, nor can man declare `": . 
- From whom or whence" they sprang,” oa | 


[ Ses: Sophocles Antigone, line: 450. 


Boch was the char acter of the rule: which 
waslaw in this country in 1809, and it appears 


tome to be one which could only be abr gated 


by. an act of the Legislature, and ought not 
to be-lightly set aside by judicial decision. 

I proceed to examine, the cases which have, 
or are supposed to have, infringed on the 
rule. ` In’ Hurrah’s case in 1805, Select 
Reports, -7, the prisoner was charged with 
murder, and the question was whether the 
widow of the deceased was a competent witness 
to sustain a claim for Aisas or retaliation in 


‘which she as an heir was.supposed to be in- 


terested. -The -Mahomedan Law Officer 
declared her to be incompetent for that pur- 
pose, and’ his opinion is confirmed by that > 
of the Editor, apparently Mr. J.-H: Haring- 
ton (see Preface). ina noté. 

The case, therefore, does not touch the pre- 
sent question, but supports the proposition 
that, by the Mahomedan Law, an interested 
Witness is inadmissible. 

In Mussamut Mughnee vs. Ohariya, 1 Select 
Reports, 144, two. wives of the prisoner’ gave 
evidence against ‘him. It does not appear 
that the question of the adntissibility of the 
evidence was raised. The case-is réported 
by Mr. Dorin, who, in a note, appears to have 
misunderstod Hurrah’s case, and it is contrary 

to that reported at page 182 of the same book: 

- Regulation I of 1810 provided for dispens- 
ing with the. attendance and futwa of the 
Law Officers in the Courts of Circuit, and by 
Section 4-enacted “ that, in the event of any 
s question of ‘Mahomedan Law ar rising upon 
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* such trials, thé same shall be recorded upon 
“ the proceedings for the information and 
“ decision of the Court of Nizamut Adaw- 
“lut. But if the question refer to the 
“competency of a witness, such witness 
“shall be examined, leaving the admission 
fi "ër ultimate rejection of the testimony 

‘so given to the consideration of the Niza- 
mut Adawlut.”’ 

The result of this enactment would natur- 
ally be that, in all doubtful cases, the evi- 
dence, whether admissible or inadmissible, 
would be recorded and would have to be 
dealt with by the Nizamut Adawlut. 


Regulation XVII of 1817 recites that the 
Mahomedap Lane of Evidence in some cases, 
especially those of Zina, including adultery, 
rape, and incest, is such as to render a legal 
convictionealmost: impossible, &c., and ‘tts 
exceptions to the. competency or credit of 
witnesses are in some instances incousistent 
with themends.of public justice, and enacts 
(Section 5)—“ If the evidence of a witness 
ep on a Criminal trial before a Court. of Circuit 
“’ be declared by the Mahomedan Law Officer 
# inadmissible on the ground of the witness 
“ being a public officer, &c., or any other 
“ ground of exception in the Mahomedan rules 
“ of evidence which may appear to the Judge 
TT unr easonable, the Judge shall cause the 
D examination of the witness to be taken not- 
“ withstanding the exception stated by the 
“ Taw Officer, and shall require the latter, on 
“ the completion of the trial, to declare in his 
“ futwa the sentence to which the prisoner 
“ would have been liable if the evideuce of 
“ the witness objected to had been admissible 
“ under Mahomedan Law.” 


If the conviction of the prisoner depended 
wholly or exclusively on the evidence object- 
ed to by the Law*Officer, the Judge was not 
to pass any sentence, but to refer the trial 

to the Nizamut Adawlut. 


By Section 4, if two or more Judges of 
that Court, on a deliberate consideration 
of the evidence’ and circumstances of the 
case, concurred in opinion that the proof, 
against the prisoner was sufficiené to con- 
vict, and that he was in every respect a pro- 

W 
per ‘object of punishment, the Judges were 
declared competent to convict and pass sen- 
tence upon him as if he had been convicted 
by the futwa of the Law Officer. 


This Regulation, as long as it remained in 
force, gave to thé Courts a discretionary 
power to act on the evidence of interested 
and other witnesses whose testimony was 
excluded by Mahomedan Law, and, amongst 


objectionable, 
I lay wholly out of consideration the ou. 
thority of Mr. Bentham and Mr. Livingstone, 


others, of the husband or wife of an accused 
party. 

In 1820, in kurree Chung’s case, 2 Niza- 
mut Adgwlut Rep. p. 149, the Court found 
that the Wife of the prisoner had been called 
to give evidence against him, though her. 
testimony was wholly unnecessary. e The 
Court say that the practice of summoning 
such a near relation of the prisouer as a 
witness for the prosecution, excepting in the 
case of urgent necessity, was highly objec- 
tionable. 

An 8 Nizamut Adawlut Rep. p. 309, the 
Court Seite on the evidence of the son of the 
prosetutor, against the opinion of the 
Mahomedan Law Officer. In the Nizamut 
Adawlut Reports for 1852, Part 1, page 146, 
Mr. Mills says: “Though the testimony 
of a wife against her husband may be 
received in our Courts, yet the practice of 
summoning a wife to give evidence against 
her husband has always been held to be: 
objectionable, and is one which should on no 
account be encouraged.” In the Nizamut 
Adawlut Reports of 1857, page 474, Messrs. 
Loch and Bayley expressed themselves in 


~| similar terms, and on that ground considered 


it unnecessary to refer to the evidence of 
the prisoner’s wife, In the Nizamut Adawlut 
Reports, 1855, page 213, the wife of the pri- 
soner was admitted as evidence against him. 
The Nizamut Adawlut of the North- 
Western Provinces, acting on the authority 
of the cases in the Select Reports, Vol. I, 
page 144, Vol. H, page 149, while allowing 
that the evidence of a wife was admissible, 
stated that the summoning of the wife ag 
a Witness for the prosecution was highly 


and attribute fo special value to their opi- 
nions as to what should or should not be en- 
acted as the law on this subject. Their views 
and opinious have been long and familiarly 
known to those employed in the business 
of legislation in this country, With fult 
knowledge of those opinions and of what 
had been done under Regulation XVII of 
1817, the Government, by Act XV of 1852, 
in legislating for Her Majesty’s Courts, de- 
clared that nothing in that Act contained 
should in any Criminal proceeding render 
any husband competent or compellable to 
give evidence for or against his wife, or any 
wife competent or compellable fo give evi- 
dence for or against her husband. i 


Again, Act LI of 1855 (An Act to improve 
the Law of Evidence in all Courts of Jug- 


zé, 


» 1 


: tloa), by Sections 14, 18, and 19, SES a 





: remedy-for the evils alludéd to in Regulation 
‘XVII of 1817. By Section 20, it- rendered 


husbands and wives competent to ve evi- 
dence for or against each other in* E ivil pro- 

e ceedings, subject to a proviso that any com- 
munttation made by the one Go the. other 
during the marriage should be deemed a 
privileged communication, and should not 
be disclosed without the consent ei the. pe 
son making the same. 


It is clear that the Legislatare deliberately 
refused to sanction the admission of “wives 
and husbands as witnesses for or against each 
other in Criminal cases. Regulations.I of 
1810 and XVII of 1817 were -repealed by 
Act XVII of 1862, and by that repeal an 
end was put to any special and exceptional 
powers of the Zillah Courts to admit, at their 
own discretion, evidence whether admissible 
or not under Mabomedat Law. But Regula- 
tion IX of,1793, which made the Mahome- 
dan Law the Law of the Criminal Courts, 
was repealed at the same time, i 


What then remained ? If the ancient Law, 
as it prevailed in the conquered and ceded 
‘territories, except so far as ït is altered by 
the subsequent legislation of the conquerors, 


is toremain, the evidence is excluded be-- 


cause it would be excluded by Mahomedan 
Law. If the repeal of Regulation IX of 
1798 is to be taken as a declaration that the 
Courts are no longer to be guided. by” Ma- 
homedan Law in any respect (and there is 
‘no doubt much to be said in favor of that 
view of the case), then, I think,» where we 
have no positive Law to guide us, we must 
act upon those universal principles of right 
which are recognized by our own Law. 
If the conditions of the married life of the 
people of the country had been in all re- 
spects similar to those -which* exist in our 


_ own Country, there would not, in my opinion, 


“be a doubt on the present question. I can- 
not accept the loose practice of Zillah Judges 
under the exceptional powers of Regulation 
XVII of 1817, though sanctioned by (be 
Sudder Court, as having established by judi- 
cial decision 2 rule on this subject. There 
is no ¢nstance in which the question has been 
raised and formally decided ‘by the Court 
after argument, on a full consideration of 
all that could be said on either side of the 
question. Jt seems tomé that the Sudder 
Court always felt that, in admitting the evi- 
dence, it was on dangerous ground, ‘and evi- 
‘dently saw the mischief likely to résult from 
‘doing so, The Legislature, in pasting Act 
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If of 1855, distinctly declined to - sanction 
their. practice: 

1 ‘must’ admit, however, first, that Poly- 
gamy Amongst the Mahomedans and Koolin 
Brahmins’ places wives in a relation to 


their . husbands different from that occupied 


by a ‘European wife towards her husband. 
Secondly, as I` understand it, the ancient 
Criminal Law of (be Hindoos allowed the 
wife or husband to be called on to testify 
the one against- the other, though such evi- 
dence was not admissible in Civil cases. See 
the Dharma Sastra of Yajnyawalcya by Roer 
aud Montriou, Sloke 72, page 28 ; Mitacshara 
translated by Macnaghten (1 -Macnaghten’s 
Hindoo. Law, page 246). Si 

From these‘cireumstances, it has no doubt 
been the case that in this country the admis- 
sion of such testimony has not heen felt to 
be, and is not in fact; a violation of. the law 
of the family in the same ‘sehse laf it would 
be in a European community. ` gë 

"Bull the Mahomedans EE the wis- 
dom qf the rule as applicable to the state 
of their own society ; and for the Hindoos, 
they, are now living under a rule wiser, | 
milder, and more merciful than of their own 
Criminal Law, and the,Polygamy of Koolin 
Brahmins i is an exceptional institution. 

I believe that, in practice, the cases where 
acrime is committed under circumstances 
that it cannot be proved except by the testi- 
mony of husband or wife, are rare. indeed. 
I do not recollect one such in the whole 
course of my reading. It was said, indeed, 
that Rush would pot have been convicted 
had he been married to the wretched woman 
who lived with him. It is easy to suppose 
exceptional and extraordiuary cases, as Mr. 
Livingstone and Mr. Bentham ‘have done. 
The arguments of my learned brothers 
might have greater. weight “if the great ob, 
ject of social life was to ‘convict criminals,— 
if we were bound to. presume that every. 
husband, against whom a wife should be. 


-ealled, was guilty. I believe that, if these 


suggestions were adopted, in European com- 
Taunities the peace and- confidence of hun- 
dreds ofshomes would be interfered with for 


an advantage of most doubtful: character. 


If I were-at liberty to speculate on the sub- 
ject, I might say that some rule for admit- 
ting the testimony of .a -husband or wife in 


‘exceptional cases, might be enacted by the 


Legislature. - RK i 

There is another „point on which I have 
not yet touched, ois (he danger of perjury. 
Mr, Fitz-James -Stephen’s' observations on 
this subject appear to me full of good sense. 
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band, or for or against parties included in, 
the sume charge, and standing on their trial - 





He admits, as every one must, that, if con- 
sidered merely with reference to the dis- 


covery of the truth, the exclusion of the 
testimony of husband and wife cannot 
be defended. At page 201 he says: “The 
‘s proposal to make a prisoner a competent 
“ witness on his own behalf has an appear- 
“ dnce of system about it which at first 
“ sicht is extremely plausible. It would no 
* doubt harmonize with what I have called 
“« the litigious theory of Crimiaal trials, but 
“ there are strong objections to it. In the 
“ first place, the prisoner could never be a 
« real witness ; it is not in human nature to 
‘‘spenk the truth, under such a pressure 
& as would, be brought to bear on the pri- 
“ goner, and itis not alight thing to insti- 
“ tute a system which would almost enforce 
“ perjury. gu every occasion. It is a mockery 
“to swear a man to speak the truth who is 
“ certain to disrégard it.” S 

At page 286 he says: “The objections, 
‘already stated, to making the accused 
“ competent witnesses, apply with greater 
“ force to the case of their husbands and 
.‘“ wives, inasmuch as the conjugal, love 
“ which would Lead a person to screen a wife 
‘ or husband, is a better motive than -the 
“« self-love which would lead a man to lie 
‘in his Own case, and not less powerful. 
“ It is so important that perjury should not 
* be committed, and especially that it should 
‘not be committed under circumstances 
er which would lead the public to sympathize 
‘¢ with the criminal,—and it is so much more 
“important that the administration of Cri- 
“ minal justice should harmonize with the 
public feeling, than that it should exbaust 
“all possible means of convicting criminals,— 
“ that I think the utmost modification of the 
“present Law which would be advisable 
“ would be to permit an accused person to 
“ call husband or wife if he thought fit.” 

I may observe that, in the case before us, 
. and in regard to which the reference was 
made, the wives of four prisoners were called 
for the prosecution, three of whom gave 
false evidence to save their husbands. The 
same result followed for calling the wife in 
the case from the North-Western Provinces, 
and in the case cited from the Nizamut Re- 
ports of 1855. 

I am of opinion that there is no Law in 
this country which makes the evidence of a 
wife admissible for or against her husband, 
in Criminal cases, other than charges of 
injuries or wrongs done by the husband to 
the wife, and, asa consequende, that such 
evidence is not admissible against the hus- 


at the same thme with her husband. As to 
the lattey point, see The King vs. Smith be- 
fore the 12 Judges, 1 Moody’s Crown Cases, 
pn 289; Roscoe’s Evidence in Criminale 
Cases, p, 117. e 

Tkere are two decisions of the High 
Court in accordance with my opinion, viz. 
that of Mr. Justice Steer and Mr. Justice 
L. S. Jackson, in The Queen vs. Noyandee 
and Shodai, decided in 1863 ; and that of Mr. 
Justice Kemp and Mr. Justice Glover, in 
The Queen vs. Gourchand Polie, 1 Weekly 
Reporter, page 17. 

Campbell, J.-—I entirely concur in the 
judgment of the Chief Justice. Any further 
question on the subject has been, to my mind, 
cleared up by-the judgment of Mr. Justice 
Norman. + 

The question before us is not whether it 
is under certain circumstances expedient to 
examine the wife, or what questions she may 
be properly pressed to answer, but whether 
she is or ig not absolutely inadmissible as 
a witness for or against her husband, and for 
or against any person tried jointly with her 
husband, according to the strict rule of Eng- 
lish Law. 

I do not understand my brother Norman 
to found his objection to the admission of 
the wife on a broad rule which would equally 
exclude the son, the father, and ‘other near 
relations, as interested parties. He would 
not, J believe, exclude these other relations : 
the daily practice of the Courts and the 
necessities of justice render that impossible, 
The rule which he maintains is the Euglish 
rule. 

That rule he looks at from two points of 
view—(1) that- of natural justice, and (2) 
with reference to the law and practice of 
the Indian Courts, 

As respects natural justice, he considers 
the English rule to be one of those "un, 
written. laws’? which prevail, or ought to 
prevail, all over the world ; and although 
I have no doubt that our function is in fact 
“jus dicere,’ not “jus dare,’ and appre- 
hend that we can bardly at this time deliver 
unwritten Laws of eur own concoction, I 
notice this part of the subject merely to say 
that the authorities quoted by my learned bro- 
ther in regard to “he provisions of various 
Laws, seem to me to show that the rule 
maintained” by him, or anything like it, has 
never been adopted in any country whatever 
except England. By none of the authorities 
quoted is the evidence of the wife specially 
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and absolutely-excluded, They all, without 
` exception, merely refer to certain cautions 


and restrictions in regard toethe evidence of 


a large class of interested parties, including 
all . near relations ; and none of chem’ abgo- 
lutely exclude such evidence. ` Some old 
Mahemedan Law-books seem to lay it down 
as a maxim that the evidence of parties 
standing iu certain positions of relationship 
“is not to be believed” because they are 
interested’: for instance, parties related as 
father and son, grandfather and grandson, 
husband and wifé, master and slave. I 
doubt whether, under this rule, these ‘parties 
were ever absolutely excluded. A any rate, 
the Mahomedan Law of Evidence has been 
relaxed.in India. In France, again, ‘the rule 
applies to a similar large class of relations, 
and séems to amount simply tp this: They 
are all prima facie admissible, but if either 
party objects, then the President is to decide 
at his discretion whether the witness shall 
or shall not be examined, with reference to 
the circumstances of the particular case. 
There is no inadmissibility there. So again 
in Scotland, the practice, as set forth by my 
learned brother, is in brief this, that certain 
near relatives. are not to be examined except 
in case of necessity, when the case caunot be 
proved or disproved in auy other way. That 
it in fact the rule laid down by the Sudder 
Court in this country. I conclude, then, 
shat no consent of nations imposes on us the 
English rule absolutely excluding the wile, 
and the wife only. = | 

I next look to Indian lsiw and practice. 
I believe that thousands of cases might be 
found in which both wives and other rela- 
tions have been admitted as witnesses, but 
in which the point is not reported, because 
no one thought of objecting. That is the 
reason why the number of Pulings on the 
point is comparatively small., I doubt whe- 
_ ther, the evidence of a wife was ever really 
excluded on the ground of Mahomedan Law. 


There is only one case in the early Reports 
«—that of 1809. There the witness was in. 


fact examined, and it seems to me that the 
Judges afterwards used the term “ inadmis- 
sible” only in the sense that the evidence 
could not be admitted to full credit. But 
be. that as it may, my brother Norman has 


pointed out the important fact that, by a: 
. subsequent Regulatiow (XVII of 1817), the. 


restrictions of the Mahomedan Law of Evi- 
dence were by express enactment swept 
away. To use the words of my learned 
brother, ‘This Regulation gave to the 
“ Courts a discretionary power to act on the 





d evidence of interested and other witnesses, 
“ arid, amongst others, of the husband or wife 
of an accused party.” Weare, therefore, 
I think, all agreed that, from 1817 onwards, 
the evidence of the wife was admissible ; and 
a series of cases shews that the Courts acted 
accordingly, , What, then, has occured tò fn- 
troduce „a restriction ? Clearly nothing, 
as itseems to me. I’ cannot imagine that 
any argument can be founded on Act II of 
1855 for excluding evidence which up to 
that time was admissible in the Company’s 
Courts, since that Act, in the most ex press 
terms, provided that nothing contained in the 
Act should be construed to render inadmis- 
sible in any Court any evidence which but 
for the Act would have been admissible in 
such Court. The Act -merely . provided, as 


it were, a minimum of admissibility, in all 


Courts, leaving to those Courts NBving , more 
liberal rules the freedom which they’ before 
enfoyed. ‘It - was principally designed to 
relax the stringency. of the Engish Law . 
of Evidence in consequence of recent rêforms 
in England. It did not exclude the wife 
in Criminal cases, although it did not go 
beyond the reforms.of Enelish Law in re- 
spect of Courts governed by that Law so as 
to-admit the wife in those particular Courts. 

The. real question seems in fact’ to be 
whether the most technical parts of the 
-English Law of Evidence are to be introduced 
into our Courts. For that I think that 
there is‘not the least warrant of law. As. 
respects the practice, I always feel that in 
these matters there is this difficulty, that the 
Law of the Mofussfl Courts has been soin- 
definite and uncertain that there is scarcely 
any doctrine popularly known as English 
Law which, somewhere or other, in the course 
of a vast number of judgments extending 
over very many years, maf not be found to 
have been somewhere quoted by one or two 
Judges for some purpose of argument, il- 
lustration, or decision. But, in my opinion, 
such rare mis-quotations do not establish a 
Law. The English Law of Evidence was 
notoriously, till within @ recent period, one 


| of the most barbarous and artificial in the 


world ; and though a great deal of the worst 
part of it has now. been Swept away, œ good 
many things still remain which many peo- 
ple think, bad in England. At best, they 


‘are only supported there by the peculiar 


circumstances of English laws, habits, and 
procedure, and are, I think, altogether i inap- 
propriate to a ‘widely different country. I 
should think it a, very great misfortuñe if, 


just when the English Law is, bit by. bit, 
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approaching to complete reform, its most 
barbarous and technical portions could be 
imported into this-country by the mere 
dicta-of one or two' Judges speaking loosely 
in the absence of definite Law. In the pre- 


„Bent instance, however, it seems to me that’ 


-Règulation XVII of 1817 and Act II of 1855 
- have settled the matter by Statute, and that 
there is really no decision from 1810 to 
1862 which lays down the doctrine of (he 
exclusion. of the wife. Both the High 
Court of Madras and the Sudder Court of 
the North-Western Provinces. have recently 
ruled that her evidence is admissible. | 
only precautionary direction in which both 
the consent of nations and. the practice of 
our Courts | seem to agree, is that the Court 
_ should exercise its discretion, and not un- 

j ‘necessarily for ce a near relative to give evi- 
` dence or to answer unfair questions. . That 
_is,-I think, a very proper rule, and it will 
-probably meet the difficulties which seem to 


have suggested themselves to the minds<of. 


‘some Judges ; but it is not exclusion by law. 
I would admit the evidence of the wife as not 
contrary to law, because it seems to me that 
‘there is no law to exclude it, and that, in the 
absence of such a law, all witnesses are od. 
- missible subject to objection to their oredi- 
bility. œ 

Seton-Karr, J.—We have not had the 


advantage of hearing Counsel on the import-. 


ant point submitted to us by the Divisional 
Bench, as none appeared on either side ; but 
‘we have discussed the reference together, 
and I, personally, have had the advantage of 
perusing the élaborate judgments recorded 
by my. learned’ colleagues the Chief Justice, 
Mr, Justice Norman, and Mr. Justice Camp- 
bell. 

I lose no time in recording my own opi- 
< nion which is in unison with that of the 


`- learned Chief Justice and Mr. Justice 
Campbell. 
First, It seems to me that the Mahome- 


dan Law can be no possible warrant for our 
sanctioning the exclusion of a wife from giv- 

. Ing evidence in Criminal cases as a wit- 
ness for or against her hnsband,*or for 
‘or against other persons than her husband 
charged jointly with him on a Criminal 
trial.- The Mahomedan Law relative to 
` the admissibility of evidence was eminently 
fantastic, barbarous, ‘ unjust, and capri- 
cious.” Regulations were made, from our 
earliest days, in order to remedy or annul 
sundry of its most patent absurdities, and of 
late years it has been, as a Codé,- entirely 
swept away. 


The’ 





in favor of the admission of the wife. 


‘It next seems to me thai ‘we can derive 


no warrant for the exclusion of the wife’ a 


testimony fromeany of the provisions con- 
tained inthe well-known Laws passed for 


‘the imprdvement of evidence, Act XV. of. 


1852 and Act II of 1855. e 
The first of these Laws, Section 3, merely. 


enacts that nothing contained in the Law 


shall render competent, or shall compel the 
wife to give evidence against the husband, 


and vice vers, ‘husband against the wife.. 
As remarked by the learned Chief Justice, 


this Act does not render either of these 
parties absolutely incompetent; if merely 
leaves matters in this respect Just as they 
were. 

The “same remark applies to the later, 
and the more comprehensive enactment, Act 
H of 1855. ‘Section 14 of this Law, in decla- 
ring what persons are incompetent (o tes--- 


tify, expressly mentions children under 7 
years of age and persons of unsound. mind 


as incompetent, but says nothing about 
wives. Section 20 indeed does expressly 
recognize the competence of husband and ` 
wife in all Civil proceedings to give evi- 
dence for or against each other. But Sec- 
tion 58, the last Section of the Act, spe- 
cifies that nothing in the law shalt render 
inadmissible evidence now admitted in’ the 
Company’s Courts, that is, in the Courts of 
the Mofussil. By this proviso, then, it seems 
clear to me that the Law of Evidence in Gri- 
minal trials was left just where it was. 


The next question, then, is whether, . in- 
terpreting the Law, and referring to the de- 
cisions of the late Sudder, and of our 
own Court, we can say that there has been 
such an uniform and consistent course of 
decisions from the commencement of this 
century as to warrant us in ruling that the 
wife has been held, and ought to be held, 
incompetent tœ give evidence against or for 
her husband. The decisions referred to and 
analysed by my learned colleagues sufficient- 
ly show that there has not been any such. 
uniformity. It was clearly. the practice o 
the Court to admit such evidence in caseg 
of necessity, or when other evidence could- 
not be procured. Opinions can no doubt 
be quoted in favor of the exclusion of the 
wife, but it is on account of this diversity of 
opinion, and possibly of practice, that wa 
are now called on to sdy what is the correct 
rule and practice, or to lay down some rule 
for the future. The earlier authorities’ are 
Mr. 
Mills, an eminent public ‘servant of very 
large experience, expressly recognizes--the 
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practice, and,” certainly, my own experience 


_ is-that, in practice, the testimony of the wife 
ig constantly admitted. e 


But it mag be said, if there has; been this 
uncertainty of Law, and this diversity of 
Opinion, why not take the opportunity of 


- roliag that the English Law, the. offspring 
"of great intellects, of liberal institutions, and 


of humanity and civilization, shall bé our 
guide on ‘this . subject? We seem all 
agreed that the English Law of Evidence is 
not the Law applicable to the Courts of the 
Mofussil ; but still it may be contended that, 
in cases of doubt‘ or difficulty, we may en- 
deavour to arrive at a sound decision by re- 
ference to the analogies of a science based 
on reason and ameliorated by the labors of 
jurists and philanthropists-of acute analy- 
tical powers, wide sympathies, and libe- 
ral views. It may be said, too, in fur- 
therance of this view, that the experience 
of other countries confirms and strengthens 
the position of those who feel inclined to 
resort to, or to rest their decisions on, the 
English Law. 

In answer to this, I would observe that, 


ns pointed out by the Chief Justice and 


Mr. Justice ‘Campbell, the Laws of other 
countries are not absolute and uniform on 
this point. The English Law itself admits 
of deviations from the rule of exclusion. At 
Common Law, and even before certain en- 
actments were passed, the rule did not ap- 
ply where ‘a personal’ injury had been 
committed by the husband against the wife, 
and vice versa (Broom’s Legal Maxims, p. 
477). <A difference of opinion i clearly exists 
English authorities 
as to whether the wife can give evidence 
against her husband in cases of high treason 
(Taylor on Evidence, p. 1066) ; and other 
“necessary exceptions,” says’ the same au- 
thority, have been engrafted qn ‘the Law. of 
England, so as to admit of the wife having a 


remedy against personal injury. In short, it 


seems quite clear that the Law of England, 
positive ag it is inmany respects on this im- 
portant -doctrine, does admit of exceptions 
and qualifications, while the opinion of se- 
veral eminent jurists tends directly. to con- 
song the soundness of the principles on 
which the exception is based, and to enforce, 
as desirable in the interests of justice, -the 
admissibility of the wife’s evidence.. 

The long extract from Mr.. Livingstone’s. 


- writings quoted by the learned Chief Justice, 


sets forth the arguments for the admission 
of such evidence with a logical force, -with 


a breadth of view, and with: a power of 


language, which I should think it would be 
difficult -to refute or weaken. ` This is a. 
task which I certainly shall not think of 


‘attempting. 


On this particular point, then, I may be 
warranted in at least concluding that the 
soundness of the English doctrine is fafrly 
open-to some question. 

Ihave always understood that the basis 
of the English Law in this respect is the 
maxim that husband and wife are “due 
anime in carne né" and that the admission 
of.the evidence of either would be against 
public policy, as leading to interminable 
discord, ‘and to the disunion of families, 

Then admitting, for the sake of argument, 
that much may be said in support of the ex- 
clusion of the wife, from a purely European 
point of view, we may fairly ask, whether 
the ` circumstances which distinguish . the 
marriage tie, and which regulate social life 
in‘this country, -are on a” strict_ parallel 
with those of civilised Europe. Our learned 
colleague Mr. Justice, Norman has quoted 
some, excellent lines from an ancient poet 
and moralist relative to those “unwritten, 
laws” which are an emanation from the 
Deity himself, and to which no human 
intellect ever gave: birth. I admit their 
force in some instances, and as the founda- 
tion of all law, but for the matter before us 
I would venture to quote the language of 
another ancient author, the most eminent 
jurist of his time, who tells us—“ Accommo- 
dabimus, hoe tempore, leges ad illum quem 
probamus Ge gg statum (Cic. de Leg. Lib, 
III, Cap. 2). again—* Constat a 
fecto ad Ee civium. civitatumque . 
columitatem vitamque hominum’ tam ef 
beatam, inventas esse leges” (Lib. II, Cap. 
5). We must interpret laws: in conformity 
to the temper and constitufion of the people 
with- whom we are dealing, and we must not 
lose sight of the great object of all-Criminal 
legislation. . 

Now, Polygamy, we all know, is admitted 
and sanctioned by both the Hindoo and the 


‘Mahomedan creeds, and is daily practised in 


India. Jet us take a few of the dilemmas 
which may any day arise if we give 
sanction to the -prevalence of the Bnglish 
rule on this. subject. A  Koolin Brahmin 
may have 70, 80, or 100 wives. Are we 
prepared to say that not one of these women 
is, under auy. circumstances, to give evi- 
dence for or against her husband in a Crimi- 
nal trial involving the most serious conse- 
quences ? -It is true that it is not usual’ for 
such a husband to live with all the 70, 80, 
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‘or 100 wives at one -and the same time 
and place, and that, therefore, it is not com: 
petent for us to base an argument on the 
` supposition that all, or a majority, or half- 
a dozen of the wives may be witnesses of 
thg game crime, ‘or of a series of crimes, on 
-the part of the husband, and that all the 
mouths of all.these wives, of necessity, will 


be shut if the rule of exclusion is to guide 


the Courts. But itis common for a Hindoo 
busband to live with more than one wife 
at one and the same time, and in the same 
- household or place. We hear of the wife 
and of the co-wife, and of the elder Ranee 
and the, younger Ranees, living together 
with the husband in numerous cases. Sup- 
pose a Hindoo or Mahomedan, in, the ‘secret 
privacy of his household, actuated by a fit 
of passion, gr jealousy, or- pique, to kill one 


wife ror slay a daughter, after barring the, 


-doors and carefully excluding every other 
competeat witness ; até the mouths of the 
remaining wives to be closéd, and is justice 
to be evaded? Or, suppose the conyerse. 
‘In a family, where there are 3 wives, one 
ds assassinated or poisoned by one of, the 
others. Suspicion, owing to circumstances 
which will suggest themselves to any mind, 
falls on the husband. Of the two remaining 
wives, ong knows that the other committed 
the crime, and her testimony may have the 
corroboration of the most important: circum- 
' gtantial evidence. But: she- is not allowed 
‘to tender the deposition which would clear 
her husband. and would convict the murdereas, 
because she is the only, witness, and her 
"evidence is not admissible by law. It would 
be very easy to go on and imagine scores 
of such probable and possible cases marked 
by every variety and shade of difficulty. 
Again, we have, the custom of Polyandry 
in the hills and some parts of the plains. 
Are we prepared to lay down this rule of 
excaption, and to push it to its farthest 
- and remotest conclusion, by saying that 


when seven husbands commit a crime in. 


' guecession, or labor unjustly under the sus- 
picion of having committed various sorts of 
crimes, the ends of justice are to be defeated, 
or the, innocent are to suffer, because the 
wife of the seven may not be put into the 
witness box to inculpate or exculpate any 
one of those seven, to whom -she stands in 
the position, not of the half-which is more 
than tha whole, but of a seventh portion of a 
domestic partner Ze A Mea i 
But it will be said, we increase the tempt- 
ation to commit perjury, udder which 
temptation would lie the wife who gave 


evidence. against. the husband whom -she 
eithér loved or hated, and whom she might ` 
wish to save or¢oruin. I confess that this 
is ‘a danger which I am prepared to meet. ` 
at all timéssin order to do: justice, and I 
cannot admit that the consideration is para- 
mount to all others, or that the temptation 
would be of greater force in the case of wife 
versus or for the husband, than it would be, 
or is daily, in any case where passions are 
excited or sympathies are strongly en- 
listed on one side or the other, Is it not fair 
to conceive that the tie which binds a son 
to a father, a disciple toa Brahmin, a Shagird 
to his Pir and Murshid, a -retainer oa 
chief, might, in this country and climate, 
prove at least as strong against- the truth as 
the Ae which binds a wife to a husband who 
has one, two, or a dozen other wives, and who, 
according: to kis Eastern notions, does not 
assign to any of them that high place. in ` 
the affections or in the social circle which 
is conceded to women in all Western coun- 
tries ? ~ 
At any rate, looking to the -admitte 
prevalence of perjury in the Courts of this 
country, this appears to me a danger which 
we cannot get rid of, but which: we must 
face boldly, and endeavour to expose by strict 
judicial enquiry in the case of a wife, just 
as we doin the case of any other person 
interested, connected, or influenced- by pecu- 
liar motives and ties, personal and feudal, 
secular, social, or religious. - , , 
On the whole, then, admitting the serious- 
ness and importauce of this subject, as well 
as the possibility of a fair and reasonable 
opposition of judicial opinions, I have come 
to the conclusion that, looking to the law 


‘and practice, as well as to the ends of justice 


and to grounds of public policy, the ques- 
tions referred fo us by the Divisional Bench 
should be answered by us in the affirmative. 
My reasons I would sum up us follows :-— 

1. The Mahomedan Law, besides being 
barbarous and uncivilized, no longer rules 
or influences the decisions of our Courts of 
points of evidence. ; 
` 2:' The evidence of-a wife is not render- 
ed inadmissible by any enactment of thë 
Anglo-Indian Legislature. _ he 

3. There exists no such consistent- and 
uniform current of decisions of the highest 
Courts in the country, as would exclude the 
wife ; but, on the contrary, in spite of some 
diversity of opinion, the practice has been 
to take such evidence. ` 
_ 4. Granting that wemay have recourse 
to the principles and analogies of English 
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able, and there is every reason fo conclude 
that it would be, highly inapplicable’ to the 
peculiar circumstances of this 
as we as that it might tend to defeat the 
ends of justica and to encourage secret and 
violent crime. en 
Kemp, J.—These prpers have come.to 
me after my learned colleagues have record- 
ed their elaborate judgments. ‘The last 
word generally is an advantage. 
instance. so much- has: been said, and `so 
well said, on both sides of the question, that 


I feel that, whether I agreed or differed with |. 


the majority, I could only give my ‘simple 
concurrence with one op the other. Whether 
the evidence of a wife for! or against her 
husband, and, vice versa, that of a husband;- 


is properly excluded in Courts which have ' 


to administer the Law of England, is a 
question upon which I feel that I am ‘not 
competent to give any opinion worth having, 
My own feelings and impreéssiona are that 


“ it is properly excluded; and when I find 


such eminent Judges as Lord Hardwicke, 
Lord. Kenyon, Justice Buller, and others.of: 
the like stamp, holding the same opinion, 
I am content to err in such company. But 
that is not the question before us. Our 
Courts sre not bound to administer _ the 
Law of England: Is there, then, any Re- 
gulation or Act of Government which enacts 
that such evidence is not admissible in our 
Courts, and has such evidence been admit- 
ted, or not, in our Courts ? 


The judgments of the learned Chief Jus- 


. tice, Mr. Justice Seton-Karr, and Mr. Jus- 


tice Campbell have fully convinced me that 
such evidence is not excludéd by any Re- 


gulation or Act, and that the current of 


decisions in our Courts is, on the whole, in. 
| with a direction that the prisoner ought to 


favor of its admission. It would be pre- 


sumptuous in me to attempt to add anything’ 


to the able and elaborate arguments of -those 
learned Judges, and I content myself with 


expressing my concurrence: in the opinions~ 


expressed by them. I have héld a different 
opinion hitherto, but ‘J yield to the new 
light whicb has been thrown on the subject, 
and frankly admit that I have hitherto taken 
a more impulsive than sound view of this 
question. e o l 
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Law in cases of difficulty and ‘doubt, there The 9th July. 1866. -_ 
« «is some reason to think the state of the Eng- * £2 Zë 
lish Law on this head not wholly unassail- Present: 


The Hon'ble Sir Barnes Peacock, Kt., Chief 
Justice, and the Hon’ble J. P. Norman, 
F. B. Kemp, W. S. Seton-Karr, and Ĝ. 
Campbell, Judges. l S 


Splitting (of an aggravated offence 
into separate minor offences)— 
Lurking House-Trespass in order 

_ to commit Theft. 


Criminal Reference. 
a ` i ka? l i 
Queen’ versus Ram Churn Kairee, _ 


~- The splitting up of one aggravated’ offence into 
separate minor offences (e. g. a conviction for lurking 
-house-trespass and theft under Sections 456 and 380 of 
the Penal Code, instead. of for lurking house-trespass in 
order to commit, theft under Section 457) prohibited. ` 
Where a Magistrate convicted under Sections 456 and 
380,-it was “held that the Judge on appeal, instead of 
settings aside the.conviction and sending the case, back 
‘to the Magistrate for re-trial under Sections 457 and 
380, ought only to have set aside the conviction under 
Section 380 and allowed the conviction uuder Section 
456 to stand (Norman, J., duditante). S 


Peacock, C. J., and Kemp, Seton-Karr, 
and Campbell, J. J—In this case, the 
prisoner was convicted by the Magistrate 
of lurking house-trespass by night and also 
` of theft as two separate offences, and sentenced 
for both. Sé 


On appeal to the Sessions Judge, he found 
that the prisoner was not guilty: of -two of- 
fences, but of the offence of lurking house- 
trespass'by night with intpnt- fo commit 
theft. The Judge set aside. the conviction 
and returned the case to the Magistrate to 
frame charges under Sections 457 and 3880, 


be re-tried. The Sessions Judge has since 
sent up his own order in order that it may be 
quashed by this Court as a Court of Revision, 
‘having stnce found that it was erroneous. 


We think that the Sessions Judge. was 
wrong in sending the case back to be re- 
tried on the two charges mentioned in his 
order. ; The prisoner clearly could not -be 
re-tried under Section 380, as he had already 
been tried, convicted, and sentenced under 
that Section, as ‘the Sessiohs Judge says, and 
properly says, under the facts found by-him, 
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We think that the. Sessions J udge was 


wrong in ordering- the prisoner to bere-tried |- . 


under Section 457; the prisoner having been 
‘already conyicted and sentenced under Sec- 
„tion 456. l : 
-We think’ that the Sessions Judge ought 
“te have set aside the conviction and sentence 
‘ander Section 380 ; the conviction and sen- 
~ remained. Le 
" The prisoner appealed’ upon the ground 
that he was not guilty of an offence under 
Section 456. Upon that appeal, the Judge 
could not set aside the conviction under 
Section 456 upon the ground that he was: 
guilty under Section 457. 
. If-he was guilty of lurking house-tres- 
‘ pass by night with intent to commit theft: 
under Section 457, he was guilty of lurking 
house-trespass by night. Having been. tried 
and convicted .of the minor offence, the 
‘Judge could not, upon the appeal of *the 
prisoner, set aside the conviction in order 


that he might be tried and punished for’ the 


aggravated ‘offence under Section?457.°. The 
Judge’s order should: be altered Accordingly, 
e the effect of which will be that thé: serftence 
under Section 456 will stand, and the- con- 
Viction and sentence under Section 3807 will 
be reversed, - ` E 
‘The Magistrate should be cautioned to 
be more careful in future, and not to split 
up one single aggravated offence into Sep. 
rate minor offences. 

As regards the prisoner who has not ap- 
pealed, he may have the benefit of a similar 
order by this Court as a Court of Revison. 

The case will go back to the Division 
Bench. | | 

Norman, J.—I concur, though not with- 
out some doubts whether the Judge’s order 
directing that tke prisoner should be tried 
under Section 457 is not correct, and whether. 
we might have treated the splitting of the 
charge as an error in law justifying the 
Judge in reversing the whole sentence of the. 
Magistrate. E E 2 





"` ` "The 9th July 1866. 


Present: 


The Hon’ble L. S. Jackson and, W. Markby, 
Judges.’ - i 
Use of Musical Instruments for the 
purpose of annoyaùce (Order of 
Magistrate prohibiting). 


we 
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, Criminal Jurisdiction. 
Miscellaneous case. 


Ram Chunder Geer Gossain and another 
å l Petitioners. 


i e 

, A Magistrate cannot, under Section 62 Code of Crimi- 
nal Procedure, in general. terms forbid two parties to use 
any musical instrument in -the neighbourhood of each 
others .house, though he may forbid their doing so for 
the purpose of mutual annoyance. i 


,. We think that the order of the Officiating 


‘general and sweeping in its terms. It ap- 
pears that a complaint had been made that 
ithe petitioner (who is a Gossain) had gone 


‘of retainers and Chobdars, and also by per- 
‘sons’ carrying horns, which horns were blown 
for the glorification of the petitioner and to 
‘the annoyance of the other party to these 


seems, had separately convicted the prisoner 
and several of his attendants for an unlawful. 
assembly. The proceedings were then re- 
ferred to the Officiating Magistrate for fur- 


‘directed each party to enter into recognizance 
for 5,000 Rupees to keep the peace for one 


year. ; also that-neither party should use any . 


musical instrument in the neighbourhood. of 


to carry arms should be withdrawn, This 
order is said, in the Magistrate’s letter of ex- 
planation, to be lawful under the terms of 
Section 62 of the Code of Criminal Procedure. 
If the order were lawful, the petitioner, upon 
what might appear to be a breach of it, if 
such disobedience tended to cause annoyance 


with simple imprisonment or with fine, or 
‘both. ° 


i If the Magistrate had contented himself 
‘with saying that the parties were respectively 


| forbidden to use musical instruments, such ge 
| horns, for the purpose of mutual annoyance, 


the order might have been reasonable enough. 


| As it is, the order he has passed is one, 
.| disobedience to which might be possibly in- 


“ferred from thednost harmless and inrgocent 


A 


acts of the petitioner. - Be 


We think, therefore, that the order should 
be modified, and that the parties should be 
directed to abstain from the use of horns 
or other musical instruments “ for the pur- 
‘pose of mutual offence” inthe neighbour- 
hood of each others house. e" 


Wi 


Magistrate passed in -this case is greatly too. 


abroad to pay a visit, accompanied by a body . 


proceedings. The Deputy Magistrate, it 


‘ther orders, and the Officiating Magistrate ` 


one another’s houses, and that their license - 


to any person, miglit be punished, under the” . 
188th Section. of the Endidn Penal Code, - 
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- WPresené:* “r p. 


The Hon’ble L. S. Jatkson and we Markby; 
8 l Judges. E 


` ; , ag 
Using forged document—Copies— 
wvidence. ; 


Queen versus Nujum Ali, Appellant. 


Committed. by the Magistrate, and tried by 
the Sessions Judge of Shahabah on a 
charge of using as genuine a forged 

wi sdocument with guilty knowledge. 


A person may be convicted of using as genuine a docu-, 
ment which he knew o be forged, though he.in the 
first instance produced only a copy of a copy of iti...’ 
_ When a Civil Court authorising a Criminal prosecution 
in case of offences against public justice, instead of 
completing the investigation itself and committing the 
parties for trial before the Court of Session, simply 
refers the proceedings and leaves it to the Magistrate to 
commit or not as he thinks proper, the depositions taken 


before the Civil Court are not admissible in evidence,” 


as depositions taken before the Magistrate are in certain 
cases under Section. 369 Code of Criminal Procedure. 
But by Section 67 Act IT of 1856, the improper admission 
i of such evidence is not of itself ground for the reversal 
of the Sessions Judge's sentence, when, independently of 
Gen evidence, there is sufficient evidence to justify the 
ecision. 


We think that no valid ground whatever 
has been adduced for disturbing the judg- 
ment and sentence of the Court ‘below. Mr. 
Twidale, who’ appears for the prisoner, has 
raised the question of whether or not the 
prisoner can rightly be convicted, under the 
circumstances, of using a doeument which 
he knew to be forged. It appears that the 
document was for the first time produced 
in a Civil suit before the Moonsiff in 1861. 
Subsequently, upon this circumstance beint' 
brought to the notice of the party by whom 


it was said to be executed, she instituted™ 
proceedings in the Court of*the Principal. 
Sudder Ameen in 1863, with the view: of 
having that document brought into ‘Coury 

In the first instance fs 


and declared spurious.. 
it. seems that only a ‘copy of it, takefi from 
another copy, was produced; but- subse- 
quently, by direction of the Principal Sudder 
Ameen, the original instrumént was brought 
into Gourt. That happened some time, ap- 
` parently, in December 1863, and he gave 
, Judgment, ‘finally deciding against the au- 
thenticity of the document, on the 29th of 
December 1863. Now, it’ appears that the 
prisoner set up that document: whether he 
produced a copy or the original, seems of 
little consequence. What he was charged 
With in these proceedings was, that he made 





use of such a document knowing it to hava 

been forged. It may be that, in the descrip- 
‘tion of this offence in the charge, there was 
some little inaccuracy or ambiguity, but it 
cannot be supposed that by this the prisoner 
was prejudiced. He quite knew the.igsus 
he had to defend, namely; that he used, upon 
the proceedings before the Principal Sudder 
Ameen, a document which he knew to be 
forged, and we have no doubt that the ‘facts 
proved amount to such using. 

Then an objection is made to the credibi- 
lity of the witnesses in thé case. It appears 
to us that the festimony of these witnesses 
is wholly unimpeached. They had, it is true, 
a certain interest in the result of the trial,— 
that is to say, that ifthe deed of gift was 
-not made out, they would be entitled, in. 
greater proportions, to inherit the property. 
But ‘we see no sufficient reason in this 
inducement for attributing to them the gross 
„perjury which they would be guilty of, if 
their statements are false. ` 
There” is, a circumstance which has not 
been-‘alludéd-to by the vakeel for the pri- 
soner, which -it is perhaps right to notice 
‘here, that is to say, that the Sessions Judge 
‘has made use, upon the trial, of the deposi- 
tions of the deceased lady, Mussamut Ta- . 
hoorun, given by her before the Principal 
Sudder Ameen previous to the case coming 
into the hands ofthe Magistrate. Now, Sec- 
tion 869 of the Act of Criminal Procedure ` 
authorizes the Sessions Judge to allow the 
use, at the trial, of the examination of a 
witness taken and attested by the Magistrate 
in the presence of the-accused person under 
certain circumstances. In this case, it does 
not appear that the Principal Sudder Ameen 
availed himself of the power given him in 
Section 173 of the said Aa, to complete the 
‘investigation himself, and to commit the par- 
‘ties for trial before the Court of Session, 
He simply referred the proceedings, and left 
it to the Magistrate to commit or-not. as be 
thought proper. Under these circumstances, 
the depdsitions taken before the Principal 
Sudder Ameen do not appear to be properly 
admissible under Section 369. But by Sec- 
tion 57 of Act II of-1855, the ingproper 
admission of evidence is not, of itself, ground 
for the reversal of any decision in-any case, 
ifit-appear to the Court before which such. 
objection is raised that, independently of the 
evidence objectéd to’and admitted, there is 
sufficient evidence:to justify the decision. 
As in this’ casé° there was abundant, and 
superabundant,:evidence-to justify the pri- 
soner’s conviction, that defect does not, of 
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itself, form aground for interfering with 


the Sessions Judge’s sentence. i 
‘Then as to the sentence which was passed, 


the prisoner’s vakeel contends that the sen- 
‘tence is very severe. 


appegrs .to us that this is a case of aggra- 

vated criminality. The prisoner endeavoured, 
by forging an instrument, and by other pro- 
ceedings in connection with that instrument, 
to deprive Mussamut Talioorun, and also her 


heirs, of property which she possessed. It 


-appears to us that the sentence is in no way 


too severe, and that, therefore, it must be: 





affirmed. 
. >The 9th July 1866. 
ta Présent: 
The Hon’ble J.P. Norman and G. Canip- 
bell, Judges. ETa 


Jurisdiction (of High, Court) — Con= 
_viction (Reversal of —on extrane-- 


ous evidence derived from. another 
ease). : 
Criminal Jurisdiction. 


” 
t 


Referred under Section 4834 -of the Code of - 


Criminal Procedure. 
Nussur Ali versus Mr. CG Hart, i 


Prisoner was convicted by one Court of criminal inti- 
- midation on a charge by A, the conviction being con- 
firmed on appeal by the "Judicial Commissioner ; but 
was acquitted by another Court of assault and robbery 


` alleged to have been committed on the same day, on a 


charge by H, The latter Court pointed out to the Judi- 
cial Commissioner that the facts proved in B’s case 


_ raised a strong presumption that Ae case was a false 


one, the result of a conspiracy against the prisoner ; 
and the Judicial Commissioner proposed to set asido 
the conviction of the prisoner in As casó, not on the 
evidence in that case, but on extraneous evidence de- 
rived from B's case. Hep that the High. Court had 
no jurisdiction in the matter; but that the Judicial 
Commissioner could apply to the Government for A 
ae on the ground stated by | im, S 


. Mr. George Hart was convicted by Mr. 


“Car negy, the Extra Assistant Commissioner ` 


of Kamroop, Assam, of a charge made by 
one Nussur Ali of criminal intimidation; and 
sentenced to six months’ imprisonment. 
conviction and sentence were confirmed on 
. appeal by the Officiating Judicial Commis- 


sioner? 


Hart was also charged A Bukut Ram 


“with ‘assault and robbery on the same day. 


“This ease was tried before Gaptain Sherer, 
and he was-of opinion that Nùssur Ali had 
attempted to subern the “prosecutor as a 
witness in his own case.. After a careful 
trial, the.charge of robbery was dismissed, 
“and Captain one pointed out that the 


On the contrary, it | 
| this Court, adopting that view, 


{of the, Criminal Procedure Code. ` 
„Judicial Commissioner would release 





The 


facts proved in that case’ raise ‘a strong : 


presumption: that Nussur Ale case wa’ a 
ren one, the result of a conspiracy against 

arf. 2? 

The Judicial Commissioner, in a letter to 
suggests 
that the Assistant Commissioner’s decision 
should be reversed, and that Hart should be 
acquitted. . -~ 

The ground on which the Judicial Com- 
missioner proposes to set aside the convic- 
tion of Hart is not on evidence apparent on 
the regord of the case in which Hart was 
punished, nor on any other ground cognizable 
by this Court under Sections 404 and 405 
The 

the 
prisoner on extraneous evidence derived 
from another suit. We do not think that 
we cenn -properly take any action ‘in the 
matter; but the Judicial Commissioner can 
apply to the Lieutenant-Governor for a 


“pardon on the ground stated by him. 


t 





The 10th July 1866. 


Present : 

The ER F. B. Kemp and W. Markby, 
Judges. 

Biurder — Culpable homicide not: 


amounting to murder—Dishonoring 
a wife. 


Queen versus Maithya Gazee and Esoff. 


Committed by the Magistrate, and tried by 
the Sessions Judge of DEE on o 
charge of Murder. ` 
Where a man was murdered by his brother and ne- 


phew while in the act of dishonoring the brother's 
wife,--HELpD that there was grave and sudden provo- 


-cation, within the meaning of Exception 1 Section 300 
| of the Penal Code, which would have justified the 


marder if only sich force had been used as was neces- 
sary to protect the wife from the outrage to which she 
was being subjected; but that, as the deceased had 
been beaten in a cruel and vindictive manner, the pri- 
soners were guilty of SE homicide not anountipg 


to murder: 

In the appeal of the prisoners Maithya 
Gazee and Esoff, we have perused the pro- 
ceedings in the lower Court, "and we think 
that thé finding and the sentence ef the 
Sessions J nudge should be altered in both 
CASES; 

It appears that*the deceased Nurrah 
Gazee was the elder brother to the prisoner 
Maithya Gazee, aud uncle of the prisoner. 
Kaaft ` 

The prisoners are convicted of the murder 
of the deceased Nurrah Gazee, and the 
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_cireumstances out of which the- é0nviction 
` arose oceurred at night in the; house of 


Maithya,; when the only- -persofis’ present were 
the two prisonérs, the deceased, “and one 
Saya, the wife of the prisoner Matthya. 


The woman’s evidence was taken,’ and 
we think that, as she was the only ‘available 
witness, we are justified in looking at her 
evidence for the purpose of estimating the 
guilt of the prisoners, 


It appears that, about two hours after dark 
on the night in question, thé ‘two prisoners 
were in bed, that the woman Sayh' was 
sitting smoking at the door, and that the 
- deceased was in. 1 the house ; but whether he 
had been to bed or not does not ‘appear. 
The woman’s account of the matter then is 
that the deceased Nurrah came to her and 
took hold of her hand, upon which she said, 
“ this is improper ; my husband is inside ;” 
but that the deceased, notwithstanding, kept 
dragging her away ; that she then called 
oùt, when her husband and Esoff came, and 


that the two together beat the deceased Wilh: 


their feet and elbows OU be ceased. to 
breathe ; and that then they carried him to 
_ his own house; - 


` The prisoner Maithya We neyer denied 
his guilt, and his account of the transaction 
is substantially the same as that of his wife. 
The prisoner Esoff gives pretty nearly the 
same account, but denies that he struck the 
deceased, o 


We agree with the Sessions Judge in 
thinking that the outrage by the deceased 
upon the woman Saya had gone much far- 
ther than merely taking hold of her hand. 
According to the husband’s statement, he 
charged the deceased with having dishonored 
him, and the deceased admitted it in an ironi- 
cal manner, And both prisoners state, and 
the woman admits, that wheŭ the prisoner 
Maithya was first aroused by the cries of his 
wife, she was on the ground under the de- 
consed, = 


The So Judge seems to ive had 
no doubt that the crime was murder, and that 
the only question was whether the sentence 


of dewth ought to be inflicted ; but we think. 


that the first question .to be considered is 
whether there was not such grave and sudden 


‘provocation as may dl have deprived the 


prisoner Maithya of the power of self-con- 
trol within the meaning of Exception T to 
Section 800 of the. Penal Code. Ii is diffi- 


- cult to imagine circumstances of graver pro- 


vocation.. If the prisoner Maithya had only 
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used such force as was necessary to protect . 
bis wife from the’ outrage to which she was: 
being subjected, he would have been justified 5,” 
and had he, while using such force, uninten- 
tionally caused the death of the deceased, 
the homicide would have been justifiable. 
He- went, however, according to his ‘on 
confession, much farther than this ; and from 
the evidence of the Surgeon, it appears that 
15 ribs of the deceased were broken, each 
info several pieces. The deceased musf 
therefore have been subjected to very great 
and long-continued violence, much more 
than could. have legally been exercised by 
the prisoner Maithya in. defence of his wife. 


But as no weapon was used,eas all the 
blows appear to have been struck while this 
prisoner: was still under the influence of 
passion, and as there is nothing en his cou- 
duct, éitber previous or subsequent, which 
would lead us to suppose that this prisoner 
acted from any other motive than that of 
anger: provoked in the manner above men- 


‘tioned, we think that the homicide, though ~ 


culpable, does not -amount to murder ; that 
it.fabls within the Exception 1 to Section 300, 


of thë- Penal Code ; and that this prisoner 


ought to‘have been convicted accordingly. 


“With regard to the, prisoner Esoff, the 
evidence is extremely meagre. He denies 
that he took any share in the attack on the 
deceased. But there seems no reason for 
discrediting the woman’s statement ; besides 
which, the extent of the injuries inflicted 
upon the deceased, and the fact that he is not 
alleged to have made any resistance, also lead 
to the conclusion that he must have been 
attacked and overpowered by more than one 
person, 


On the other hand, thete is no ground 
for supposing that the prisoner Esoff had 
any such criminal intention as would render 
him liable to be convicted of an independent’ 


crime of murder ; and we think, therefore, 
‘that he also ought to be convicted of cul- 


pable homicide not amounting to murder, 
With regard to the amount of punishment, 
we think the prisoners ought both to be sen- 
tenced to rigorous imprisonment for seven 
years, The prisoner Maithya received, no 
doubt, great provocation. But, on the other 
hand, he beat the deceased in a cruel and 
vindictive manier, -which merits severe 
punishment. The, prisoner Esoff had not the 
same provocation; ’ zbat be is much younger. 
His age is only, 18: years, and he probably 
acted to & considerable degree under the 
influence of the. elder prisoner. ea = 
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¿We therefore alter the finding and sen- 


Criminal 


R re of the Court below. 


m 


tu We direct that the prisoners be BEE 
‘of the charge of murder, and found guilty 


on the charge of culpable homicide not 
anjoynting to murder, under Section 804 of 
the Penal Code; and we sentence each of 
them to. rigorous imprisonment for, seven 
years, P a 





T The 24th July 1866. 


Present: 


The Hon’blt J. P. Norman and G. Campbell, 
Judges, 


-4 


Murder -P Evidence of accomplice — 
Corroboration—Misdirection, 
` The Queen versus Karoo, Rumnee, and 
Nundoo Khuttr ee, l 


se" n 
Oty 


Commitied by the Deputy Magistrate of. 


d Behar, and tried by the Sessions’ Med of guilt. 


of Patna, on a charge-of Murder: 


Held, in a case of ‘murder, thai the Judge had Ant 


given a propor direction- to the Jury in telling them, 


that it was for them to consider whether the „evidence 


' of the accomplice was strictly corroborated as to the 


prisoners ` that it was not enough that the evidence 
should disclose a state of facts consistent with the pos- 


„ sibility, of the truth of the. accomplice’s. story; 


and that the Judge ought to hava gone through the 
history of the crime as detailed by the accomplice, to 
point out any independent evidence proving facts show- 
ing that the prisoners were or :fiust have been present 
at, or cognizant of, the murder, 


Tus prisoners have been found guilty, 
at a trial before the Sessions Judge of Patna 
and a Jury, of the murder of a boy of twelve 
years old named “Gopal. They have. been 
sentericed to death, and the case comes be- 


fore us for confirmation of the sentence, 


Considering the youth of the prisoner Ka-. 


roo, aud the uncertainty we feel as to the 
circumstances under which the crime was 
committed, we think that a sentence of 
transportation for life will’ be a safficient 
punishment for him. ek 

We éntertain very grave doubts as to the 
guilt of Rumnee and Nundoo. 

-We think it is proved that the murder 
took place in the’ deserted -house adjoining 
that which is described, as. the house of 
Rumnee ; that the decensed was “killed by 
baving his skull smashed, pr ‘obably. with the 
stone. found there; and that. the.” body. was 
‘afterwards removed and pul into á well in 
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‘eealed himself. 
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the little oburt-yard close to the door of Rum- 
nee’s house.. That well is close to the ver- 
andah in which*the prisoner Karoo and his 
mother “dhoomiza resided. ‘Karoo enticed: 
the decease] from his ‘uncle’s house. His 
own admission, and the statement of his 
mother Jhoomiza, who was admitto as. 
Queen’s Evidence, prove, beyond any doubt, 
that Karoo was guilty of, or abetted, the 
murder. His mother Jhoomiza, by her own 
evidence, was an accomplice. Both Jboomiza 
and. Karoo fled after the murder. a 
Bot, ag it appears to us, there is nothing 
really to corroborate the evidence of Jhoom- 
iza as to the participation of Rumnee and 
Nundoo in the crime. 

Her evidence does not sug gest any in-. 
telligible motive on ‘their par ts “for the com- 
mission of the murder. Their object could 
not have been plunder, because the mur- 
dered boy’s jewels were found upon his body 
IE was apparently not revenge, 
for Byejnauth, the uncle of the deceased, says 


‘he bad no quarrel with the prisoners. 


Their conduct after the date of the murder 
does.not appear to be that of persons conscious | 
~Rumnee, at any rate, from: all 
that appears, wastabout his usual business, 
although, with the usual neglect of Police 
officers in this country, no distinct evi- 
dence is adduced on that subject. ` 

We cannot make out, from the evidence 
recorded, that Nundoo had fled or con- 
If Rumnee and Nunoo had 
committed (he crime, it is almost inconceiv- 
able that Rumnee should have placed 
the body in a dry ‘well at his own door, 
half-covered with earth, so that the stench 
of the putrefying remains might have been 
expected tó induce every dog in the neigh- 
bourhood to testify against him. Two 
men capable of such a crime would have 
had no difficuy in’ carrying the body off to ` 
a distance and concealing it. 

If Karoo and Jhoomiza committed the 
murder alone, it may well be that a boy, 
15, and a woman, might 
not have had strength ` or nerve to carry it 
off through a public road, and may have 
dropped it where it was found, from inabi- ` 
lity to remove it to a greater distance. e 

The imperfect manner in which the body. 
was covered with earth, appears more like 
the work of a woman*or boy than of deter- 
mined criminals, such as Rumnee and Nun- 
doo must be, if the theory of the prosecu- 
tion is’ well founded. The. story, therefore, 
of Jhoomiza appears, on the face of it, ina 
high decrce improbable. We may add that, 


`of the boys, or apparently watching them. 
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as to the immediate cir cumstances of: the crime 
as described by her, the story 18 ‘inconsist- 
ent with itself ` Whether so: desired to 
avenge an old grudge on her former | para- 
mour, or to escape, by charging other 
people with the crime which she had, com- 
mitted, -it may be difficult to say. Bat it 
must be borne. in mind that either or both 
of these motives may have been present to 
her mind. What is there; then, to corrobo- 
rate her story ? 

The Judge says that Ghannoo, the oil- 
man; saw “Rumnee and Nundoo enter what 
he calls Rumnee’s house, immediately after 
Karoo and Gopal. 

* Now, according to the evidence of Gë 


iza,. Karoo took Gopal to (be bouge of 


Rumnee, and led him “over the ‘wall into 
Gouree’s house.- She says,-“ Rumnee and 
Karoo followed immediately. into 
house.” Ghunnoo says, “I saw Karoo 
come, and Gopal following him. They went 
inside Rumnee’s house, 


the House. 


Now, nate is the point in the cases=a | 


point at which the prisoners’ guilt or iñno- 


curacy as to. seconds, 
did not puta single question to the wittiess 
to ascertain on what day of the month or 


week it was that he saw Rumnee and Nun-. 


doo following Karoo and Gopal, or at 
‘what time of the day. He leaves it utterly 
uncertain what was the interval after which 
Rumnee and N undoo followed,—whether it 
was five seconds or twenty minutes. The 
loose and evidently inaccurate language. of 
the witness, “ it was immediately after,” is 


not sufficient to satisfy our minds on this’ 


most important point.. No question is put 
as to whether these men wefe within sight 


` Tt must be remembered that, if the -house 
was Rumnee’s house, for all that appears, 
it was perfectly natural that he might -have 
been seen on any morning.going towards the 
door of. his own house with Nundoo his 
fellow-workman ; and there is nothing to 
lesd to the inference that the day of the 
murder was the only time on which the two 
boys Karoo and Gopal had gone together to 
the house of Rumnee. 

Upon the evidence, as it.stands, it cannot 
be said to be proved that Rumnee_ and 


Nundoo followed Gopal and. Karoo at so 


short an interval that we must necessarily 
infer that they” were all together. The 






. that: 


"wien I got up to` 
go in, I saw Rumnee and Nundoo go-into- 


Suppose ‘that this is a corroboration. 


{find it: ‘giniply’ impossible to imagine any set 
cence,—their lives, in short,—depend on ac-: 


And yet the Judge’ 


boys into the house cannot, under all the 
circumstances of this case, fairly be said to 
be a corroboration. of Jhoomiza’s story, 
because, though consistent with the state- 
ment that they were present at the murder, 
it is not inconsistent with the possibility 
that the boys may have gone over the wall 
into the deserted house where the murder 
was committed, before Rumnee and Nundoo 
got into Rumnuee’s house; and more especi- 
ally so, since, as we have shown, the facts 
afford a presumption that the murder was 
more likely-to have been committed by the 
boy Karoo, or (he woman and boy, than by 
two men such as the prisoners. 

Next, the Judge says hat. ag regards 
Rumuee, the body was found in the well on 
his premises, and that the spot where the 
murder was committed bas no gommunica- 
tion with that well except by a public road, 
unless through his premises. The well is 
outside Che dont of his house, inside a little 


‘open: ‘courtyard, open to the street in front 


of it., 
e cannot conceive how any one could 
Wa 


of circtinisianées -under which the prisoners 
could bé induced to place the body in such a 
position, though ween imagine that it might 
have been placed there by oue who desired 
to fix a charge upon them. So far from 
being a corroboration, we think it tends to 
throw doubt on the story of the accomplice. 
It appears to us that the Judge has not 
given a proper direction to the Jury. To 
tell a body of seven native Jurymen, as hè 
did, that it was for them to consider whether 
the evidence of the accomplice was strongly 
corroborated as to the prisoners, was simply 
to ask .them to. consider a question which 
if was perfectly certain that native Jurymen 
in the Mofussil would not understand...’ It 
was the duty of the Judge to go through 
the history ‘of the crime os detailed by the 
accomplice, to- point ont any independent 


evidence proving facts showing that the 


prisoners ..were, or must have been, present 
nt, or eognizant of, the murder. If ‘such 
facts are proved, they would corroborate the 
story of the accomplice. But it would not 
be enough that the evidence should disclose 
a state of facts consistent with the possibi- 


lity. of the truth of the accomplice’s story. 


If the state. Of the facts proved is equally, 
consistent with, and ‘capable of receiving, 
a reasonable-atd natural explanation on the 
hypothesis. Of the ‘prisoners’ innocence, those 


simple fact that the prisoners ‘followed _the facts, standing, alone, would be no evidence ` 
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of the-éruth of the accomplice’s stor y. The | Tho Police seem to have been careless. The 
same principle would apply even in Civil | Deputy Magistrate seems to have been more 
suits. It was acted on by the Court of | ready to give a eredulous assent to the tale 
Common Pleas in England, in the Midland | of her whp was probably the chief criminal, 
Railway Company vs. Bromley, 25 Law| than to ‘insist in following up all clues 
Journal Common Pleas 94, and the Court | which might lead to a discovery of the truth, 
of Exchequer, in Doe dem. Welsh vs. Lang- | —all indications which could throw light on 
field, 16 Meeson and Welsby 497: much | the enquiry. 

more, then, would such proof be insufficient The Sessions Judge seems to have ae 
as corroborative evidence in a Criminal case) the leading facts mentioned in the abstract 
where the legal presumption of the innocence | of the evidence as given by the Deputy 
of every man till he'is convicted has to be} Magistrate, and scarcely enquired beyond 
put in the scale against the construction these, instead of going fully into and through 
which supposes the guilt of the prisoner. | the case, with the desire to get at all the 
Of course, such evidence may be of great | facts throwing doubt on the prisoners’ guilt, 
importance gs a link in the chain of proof with as much care as at those which tend 
against a prisoner. to convict them. 

The case against Rumnee and Nundoo 
must go back ‘for a new trial with GE 
to these observations, 

The Judge apptars to have wholly over- 
looked the ‘inconsistency and self-contradic- 
tion of Jhoomiza’s relation of the circum- 
stances under which the prisoners’ appgared 
on the scene of the murder. 
e She first says, “ Karoo took Gopal through 
Rumnee’s house and over the wall into 
Gouree’s. Rumnee and Nundoo followed 
immediately into that house. I was at the 
time in Rtumnee’s verandah, and saw them. 
T-went to the house about a ghurree after ; 
then Rumnee and Nundoo put Karoo over 
the wall. I got over the wall; I there 
` found Gopal struggling on the ground. I 
saw Rumnee benting him on the head with 
a stone. Nundoo was holding him by the 
throat, my son Karoo by the feet.” 

This story, as detailed in evidence, is sim- 
ply impossible. If Rumnee put Karoo over 
from the outside into Gouree’s house, Karoo 
did not go with Gopal. If from Gouree’s 
house they -put him over the wall back 
into Rumnee’s, Karoo could not have been 
present, holding Gopal’s feet while Rumnee 
was murdering him. 


We may observe, as regards the way in 
which the case has beea tried, that the 
Judge has not attempted to elicit from the 
several witnesses the facts in that? minute 
detail. which might have been expected, 
considering the importance and difficulty of 
the case. Much evidence which would have 


The 26th July 1866. 
Present: 


The Hon’ble F. B. Kemp and W. Markby, 
Judges. 


iwurder—Punishment. 
Queen versus Tonoo and auother. 


Committed by the Magistrate, and tried by 
the Sessions Judge of Rajshahye, on a 
charge of Murder. 


The sentence of death reduced to transportation for 
life in a case of murder committed rather by way of 
retaliation for injury, than under the influence of any 
worse passion, 


been convicted of murder. On one has 
been passed the sentence of death, subject 
to the confirmation of this Court; the other 
has been sentenced to transportation for 
life. ` S 

Both prisoners have appealed against their 
conviction and sentence, so that the whole 
case against both of them must be considered, 

It appears that, in the village of Khoor- 
shal in the district of Rajshahye, there lived 
a Mahomedan family, consisting of three 
brothers, Dholba, Onoor, and Jumoon, and 
their three wives, Piprah, Sokina, and 
Tonoo. The mother of the three brothers 
been of great importance Is wholly wanting. | also lived in the same house. Piprah is the 
No account is given of the arrest of the person whose death is*the subject of enquiry 
several prisoners,—of the discovery of thejiu the present case. Sokina and Tonoo 
body by the Goraif,—of the bloody cap,—of! ara the prisoners who have been convicted 
the -basket in which the remains are found. | of murdering her. Piprah was the chief 
It is even left doubtful whether Rumnee lived | among the women, and had the general 
in the house which is styled his, or not. | charge of the house. 
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Tue prisoners in this case have both ` 
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On the day fn question, the two elder 


* - brothers, Dholba and Onoor, went out early 


in the morning to plough, and their mother 
also left the house before the mornigg meal, 
and neither of these parties rethrned until 
after the murder had taken place. The 
ouly*persons in the house, therefore, were 
‘the three sisters-in-law and the younger 
brother Jumoon who was stone-blind. 
Dholba, the husband of Piprah, the 
murdered woman, states that when he 
returned from ploughing, about half-past 
‘four in the afternoon, he went intp the 
western house, and there found his wife 
‘lying on her right side, with her throat cut 
‘from ear to ear, and a bloody knife lying 
by. her. He immédiately called to his 
brother Onoor who was outside, and they 
gave thealarm, which brought several per- 
sons to the spot, and the Police were sent 
for, 
in the house engaged in drying paddy, and 
another witness states that the blind brother 
Jumoon was also in the house ; but he does 
‘not state where, or what he was doing ; nor 
‘does it appear that Jumoon was ever called 


‘us a witness, or made any statement witb. 


respect to the transaction. Upon the pri- 
soners being asked about the occurrence, they 
at once confessed that they had murdered 
the deceased, that they had gone to her 
while she was asleep, and that Tonoo had 
held her feet, whilst Sokina had cut her 


. throat ; and this confession they repeated 


` several times. 


Several witnesses spoke to having seen 


- a mark of blood on the edge of the cloth 


‘worn by Sokina, corresponding with the 


“five fingers of the hand} and while the pri- 


‘soners were in a room under surveillance 
until the Police’ should arrive, Sokina herself 


“handed out her cloth, that the neighbours 


might see that such was the case. 

The prisoners were taken before the 
Magistrate on the following day, when they 
aganin confessed in substantially tlie same 
terms, and their confession was formally 
taken down a few days after. 

_ Throughout, the reason assigned for the 
murder by the prisoners was that Piprah had 
a grené aversion to them, that she did not 


give them sufficient food and clothing, and 


that she had falsely accused them of stealing 
acloth. - e ` 


At the trial, the prisoners withdrew their- 


coufessions, and stated that they left the 
house early in the day with their mother- 
in-law, and had gone to sift paddy in their 


_ancle’s house ; that, when they left the house, 


s, 


He says that the two prisoners were- 


Dholba was in the house quorrelling with 
Piprah,-and that they knew nothing further 
until news was brought them that Piprah was 
murdéred ; but that they had been per- 
suaded and threatened by various persons, and 
induced to confess the murder. o a 
The first question is whether the prisoners 
are guilty. The only direct evidence 
against them is undoubtedly their own con- 
fession, but there is no reason whatever for 
discrediting it. When they withdrew it, 
they substituted for it a story whichis plain- 
ly contradicted by the indisputable facts of 
the case. There can be no doubt that they 
were in the house when the murder took 
place, and if they were not the guilty par- 
ties, they wonld at least be able to give 


some account of how the deceased came by 


her death. 
About the case of the prisoner Tonon, 


there is, therefore, no furthet question. She 
has been rightly convicted of murder, and 
she has been sentenced to the lowest punish- 
ment which the Jaw has awarded to that 
crime, 


Sokina has also been rightly convicted, but | 


if remains to be considered whether the sen- 
tence ‘of death which has beea passed upoa 
her ought to he affirmed. 


By Section 802 of the Indian Penal Code, 


it is provided that the crime of murder shall 
be punished with death or transportation for 
life. 
any general rules for the application of 


The Legislature has not laid down 


these two kinds of punishment, but has 


left it to the discretion of the Court which 
bas to pass or affirm the sentence, to decide 


which of them shall be awarded. This is 


the discretion we have new to exercise, and, 
after mature consideration, we have come to 


the conclusion that, looking to the whole 


circumstances of the case, the interests of 
justice’ do not require that the prisoner 
Sokina shduld suffer the extreme penalty 
of the. law. 
internal history of this family, all the mem- 
bers of it (as was natural) having given 
their testimony with evident reluctance ; 
but there geems to us fair reason to believe 


We know very little of the 


that a petty tyranny had been exercised by 


the deceased which may have becomt'ex- 


tremely irritating, The conduct of the pri- 


soners in having taken no steps whatever to 
conceal their crime, strongly indicates that 


the act was rather retaliation for some injury 

inflicted ow themselves, than one prompted 

by any worse passion. There is nothing, it 

is true, which could for a moment’ be -sup- 

posed to reduce the crime from ‘murder 
O 


Ki 


48 Criminal THE WEEKLY 


REPORTER. Rulings. 


` 
JN al, Mä 





to culpable homicide, but it does not 
‘appear to us to be a murder of the worst 
kind. 
. We have thought it right to state our 
reasons for not affirming the sentence of 
death passed in this case, but we are desirous 
not to be understood as laying down any 
general rules on this important subject, and 
particularly we do not wish to lend any 
support to the notion that a woman ought 
not to be hanged in any case. The Legis- 
lature itself, when. it left this matter to the 
discretion of the Judge, no doubt was aware 
of the extreme difficulty there is in fram- 
ing rules applicable to all cases, and we 
think that the safest course for Judges who 
have to administer this portion of the Cri- 
minal Law will be to act in the same spirit, 
and to decide each case on its own merits, 
without much reliance on previously de- 
. cided cases which are supposed to be analo- 
: gous. 
g For the reasons above given, the convic- 
tion of both’ prisoners will be affirmed. The 
“sentence passed on prisoner No. 2 will also 
“be affirmed ; that passed on prisoner No. 1 
will be reduced to transportation for life. 


Ny 


The 28th July 1866. 
Preseni: 


The Hon'ble | F. B. Kemp and W. Markby, 
d Judges. 


Tliegal ‘Toll on public road—Aot 
VEIT of 1851. 


Criminal Reference by the Officiating 
Sessions Judge of Moorshedabad, under 
Section 4384 Act XXV of 1861,- and 
Circular Order of the High Court, dated 
L5th July 1863, No. 18. Së 

Narendronarain Sing and another, 

Petitioners. 


justify a conviction ander Section 6 Act VIII of 
1851 DÉI r illegal collection of a Toll on a public road, 
the road must be a public road within thé meaning of 
Section 2 of the Act. 


Case.—THeE case is briefly as follows. 
‘These parties are accused of collecting a 
toll illegally on a public road. They are 
respectively the zemindar and ijaradar of the 
‘estate in which the road is.situated. They 
allege, and it is not denied, that the road was 
made for the convenience of the public ver 
‘many years ago, and that a small toll ‘is 


Ki 


‘taken from hack-bullocks and hackeries, from, 
the proceeds of which the road is kept in. 
repair. It is mot stated that this road leads 
to, or iseconnected with, any road on which 

n toll has been or can be imposed by the 
Gaver nment. The Deputy Magistrate has, 
not found the defendants guilty of any 
specific act of extortion or illegal restraint, 
nor is any such charge preferred bg any 
individual or proved on the record, 

They have been sentenced, under Section 
6 Act VIII of 1851, to pay a fine of 25 and 
15 rypees respectively, or to suffer impri- 
sonment for 15 days. - 

The whole order is illegal for the follgw- 
ing reasons. That Act applies only to public 
roads, ‘and is entitled “An Act to enable 
the Government to buy Tolls on public roads 
and bridges.” It is not shewn that this is a 
putle road within the meaning of the Act 
‘as defined in Section 2, viz. a road which 
has been made or répaired , at the expense 
of the Government. The penal Clause of 
the Act is as special as the Act itself, aud 
only refers to offences committed by author- 
ized or unauthorized persons on public 
roads. Any illegal extortion of tolls or pre- 
vention of persons passing along places 
where they havea right of way, is punishable 
under the Penal Code 7 but such offences are 
not proved in this case, and I therefore 
refer the case for the orders of the High 
Court. 

Judgment of the High Court.—In this 
reference, we agree wilh the Sessions Judge. 
The road in question is clearly not a public 
rond within tbe meaning of Section 6 Act. 
VIILof 1851 ; and the conviction is therefore 
illegal. The sentence of the Deputy Magis- 
trate is reversed, and the fines, if realized, 
must be refunded. 


The 28th July 1865. 
Present: 


The. Hon’ble F. B. Kemp and W. Markby, 
Judges. 


SE 
Splitting of Offences—House-break- 
ing by night—Theft. 


Criminal Reference by the Ojficiating Ma- 
‘gistrate of Dinagepore, under Section 
434 Act XXV of 1861. l 


€ 
1866. } Criminal: THE: 
: Jogeen Puallee 
versus j 
a 2 
Nobo Pullee. 


Ina case of separate convictions and sentences tor 
house-bresking by night and theft under Sections 457 
and 379 of the Penal Code, the conviction and sentence 
under Section 879 were quashed, and those under Sec- 
tion 457 were upheld. - 


Case,——I have the honor to forward here- 
with, under Section 434, the proceedings of 
a case tried by Deputy Magistrate Moulvee 
Anuwarudin, as I am of opinion that his 
order is an illegal one. He is a Subordinate 
Magistrate of the Ist grade, and is conse- 
quently not empowered to pass a severer 


any single offence. In the present instance, 
the offender was caught almost in the act 
of house-breaking. by night, and at the 
same time committing theft. The Deputy 
Magistrate charged him under Sections 457 
and 379, and, convicting him- under both 
Sections, sentenced him to’ a year’s rigorous 
imprisonment. It appears to me clear that 
but one offence was committed, and although 
it could be brought under several Sections, 
and that it never was the intention of the 
‘law to allow cumulative punishments in 
cases of this sort, if the Deputy Magistrate 
thoughtsix months’ imprisonment inadequate, 
he should have forwarded the case to me 
under Section 277 Code of Criminal Pro- 
cedure. ‘The orders of the High Court are 
leereby requested on the subject. 


Judgment of the High Court.—We agree 
with the Magistrate that the Deputy Ma. 
gistrate had no power toconviet the prisoner 
of these two offences, viz. house-breaking 
by night and theft, and, in accordance with 
a decision of the Full Bench of this Court 
given on the 9th of July last, we quash the 
conviction and sentence passed upon the 


prisoner for the offence under Section 379 
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of the Indian Penal Code. The convic- 
tion and sentence under Section 457 will 
stand. 


Rulings. ` 








The 30th July 1866. 


Present: 


The Hon'ble J. P. Norman and W. S. Seton- 


Karr, Judges. 
Jurisdiction—Theft—Dacoity. 
Referred under Section 434 Agt XAF of 


1861, and Circular Order, dated the 15th 
July 1868, No. 18. ` Š 


‘Shambhoo Roy vs. Ajail Aheer and others: - 


sentence of imprisonment than six months for | ° 


A Deputy Magistrate has no jurisdiction to try and 
convict, as for theft, persons whose offence is in reality 
that of dacoity. He can only commit them to the 

Sessions, s 


THe prisoners have been convicted and. 


“sentenced to two years’ imprisonment for- 


theft, by Moulvie Waris Ali, the Deputy 
Magistr ate of Shahabad.. 


Fhe Deputy Magistrate’s decision shows 
that he finds that seven of Ehe parties impli- 
cated, and, amongst them, the prisoners, were 
armed with atieks, and formed a sort of body- 
guard to the four who were carrying off the 
grain. The prosecutor complained, and his 
witnesses proved, that these seven mien 
attacked and compelled his party to re- 
treat when they attempted to arrest the 
thieves. S 


The offenee charged was thus within the 
definition of robbery in Section 390, and, as 
more than five persons were conjoiutly com- 
mitting it, was daccity as defined by Section 
391. ‘This is an offence which the Deputy 
Magistrate had no jurisdiction to try. He 


‘had thetefore no power either to convict or 


acquit the prisoners, and could only commit 
them to the Sessions. 


The conviction must be quashed. The 
Deputy Magistrate’ must again take up the 
case in order to see whether it. should not 
be committed to the Sessions. . 


The same order 


is' made in the case of 
Bhika Aheer, i g 
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The 30tlr July 1866. 





because the prisoner inflietéd more harm than- 
it was necessary to inflict for the purpose of °° 


Present: 


-~ 


The Hon’ble J. P. Norman and W., S. Seton- 
Karr, Judges. | 


Murder — Culpable homicide not 
amounting to murder. 


Queen versus Fukeera Chamar. 


Committed by the Magistrate, and tried by 
the Sessions Judge of Sarun, on a charge 
of Murder. 


Where a thief was caught house-breaking by night, 
with half his body and his head through the wall of a 
house occupied by none but women except the "prisoner 
and his young idiot son, and where the prisoner suddenly 
caught up a sort of pole-axe and with it struck the thief 
five times on his neck and nearly cut off his head,— 
Hep that the offence committed by the prisofler was 
not murder inasmuch as it was committed in the exercise 
of the right of private defence; but that as the prisoner, 
inflicted more hurt than was necessary for the purpose 
of defence, he was guilty of culpable homicide not 
amounting to murder, 


Tux prisoner has been convicted of mur- 
der, and sentenced to transportation for life. 


He does not appeal, but the case hns been 
sent up by the Sessions Judge to the High 
Court, and we deal with it under Sec- 
tion 404. 


The deceased, about 12 o’clock at night, 
made a hole in the wall of the prisoner's 
house. The prisoner awoke and catght up a 
sort of pole-axe which was near him. He ran 
out of doors nnd stopped before the hote. 
The deceased then lind half his body and his 
head outside the hole. The prisoner seized 
deceased by the hair, struck him five times 
on the neck, and, in fact, cut his head nearly 
of. He snys he did not recognize or know 
the thief. There were none but women in 
the prisoner’s house except himself and his 
young, son, an idiot. 

We areof opinion that the prisoner’s offence 
is. vot murder, inasmuch as it was committed 
in good faith inexercise of theright of private 
defenee, and that, therefore, the case falls 
within the the Exception 2 in Section 300 of 
tle Indian Penal Code. 

We think that the act of the prisoner is 

-not completely excused under Section 108, 


r 


defence. The prisoner is therefore guilty 
of culpable homicide. 

There were houses at no grent distance 
from that of the prisoner, the inhabitants of® 
which did come up on his outery, though too 
late to save the deceased. 

But considering that the house-brenking 
took place at so late an hour of the night that 
the prisoner might reasonably have appre- 
hended that his own life must have been in 
danger if the deceased had got clear of the 
hole ; that the prisoner had none but women 
with him in the house; that the dangerous 
weapon used was one hastily caught up and 
not deliberately chosen ; and that the alarm 
and excitement produced by his determina- 
tion to defend his house and his family to the 
very death, might have, under all the circum- 
stances, led any one to use greater violence 
than was absolutely necessary for defence, 
we think a light sentence sufficient: The 
prisoner has been some time in jail, and we 
sentence him to four months’ imprisonment, 
to be computed from the 4th of this present 
month, the date of his sentence by the Ses- 
sions Court. 


EI) 


The 30th July 1866. 
Present: 


The Hon’ble J. P. Norman and W. S. Seton- 
Karr, Judges. 


Land Disputes—Possession. 
Criminal Jurisdiction. 


Referred under Section 484 Act XXV of 
1861,. and Circular Order No. 18, dated 
Lith July Y863. 


Sabhee Sing and others. 


Before a Magistrate can pass any order regarding 
possession of disputed land, he must observe the forms 
prescribed by Section 318 Code of Criminal Procedure. 


We concur with the Sessions Judge, The 
Assistant Magistrate had no power tœ deal 
with the land at all, except under Section 
318 of the Code of Criminal Procedure, and 
he was bound to observe the forms pre- 
scribed by that Section before he passed any 
order regarding possession of theland. That 
part of the Assistant Magistrate’s order 
which gives possession of the land to the 
plaintiff, Odit Misr, is accordingly quashed. 


E? 
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‘The 80th July 1866. 
Present: `» 


The Hon’ble J. P. Norman and W.°§. Seton- 
s «Karr, Judges. 


e 
Imprisonment (in default of fine)— 
Uniawful Assembly. 


Criminal Jurisdiction. 


fed 


Referred under Section 434 Act XXY of 


1861, and Cir cular Order aed 18, dated. 


15th Luly 1863. 
 Phoolman Tewary, 
` VETSUS 


 Dntram Ojha and others. 


A Subordinate Magistrate of the 1st Class has no power 
under Section 45 of the Code of Criminal Procedure to 
awardany greater sentence of imprisonment in default 
of payment of fine, than 6 weeks in the case of persons 
convicted of being members of an unlawful assembly, 


Tae prisoners in this case have been” 
tried before Mr. Gribble, the Assistant 
Magistrate of Sasseram, vested with the 
powers of a Subordinate Magistrate of the 
First Class,-and convicted of being members 
of an unlawful assembly under Section 143 
of the Indian Penal Code, and they were 
each sentenced to 6 months’ rigorous impri- 
sonment and'a fine of Rupees 200, or, in 
default, to suffer 6 months” further rigorous 
imprisonment. l $ 


Mr. Birch, the Beain Judge of Shaha- 


_ bad, has sent up this case under Section 434 
of the Code of Criminal Procedure, in order 


that the legality of the proceedings may be 
examined by this Court, and has pointed out 
that Mr, Gribble, as Subordinate Magistrate 
of the First Class, had no power, under Sec- 
tion 45 of the Code of Criminal Procedure, 
to aw@rd any.greater sentence of imprison- 
ment, in default of payment of the fine, than 
one-fourth of six ee or a month: and 


-a half. 


We are of opinion that the seritoncé — is 


-legally wroug on this ground, and we direct 


that it be amended by substituting 6-weeks’ 
imprisonment for 6 “ months, "7 in “default of 
payment e the fine, - 


` 





The 6th August 1866. 
Present : 
SE Zon Hie W.S. Seton-Karr and Shumboo- 
>t nath Pundit, Judges. 
Charge (Effect of dismissal of)-—Riot 
--Trespass— Appeal, 
Criminal Jurisdiction. 


Referred under Section 484 Act XXV of 
1861, and Cir cular Order dated SC 
July 1863. 


Queen_versus Morly Sheikh. 


A dismissal by one Court of a charge of riot against ` 


Amay bea bar to A’s trial by another Court on the 
same charge, but it does not extend to other persons not 
then before the Court which ordered the dismissal, 

-The dismissal b one Court of the charge of riot in- 
stituted by the Police, is no bar to the trial by another 
Court of a charge of criminal trespass instituted by a 
third person, although the two charges Tay substan- 
tially refer to the same occurrences, 

There is no right of appeal because the united sen* 
tencé& in three separate cases amount to more than a' 
month’s imprisonment. 


We regret much that all the various cases 
referred to by the Sessions Judge had not 
been made over for disposal to one and the 
same tribunal, and we think the Magistrate 
somewhat to blame for not having per- 


-ceived the nature of the cases, and for not 


having referred them to one and the same 
tribunal in the interests of justice. But 
we are unable fo see our way to anything 
beyond the quashing of the sentence passed 
against Morly Sheikh for riot, viz. 15 days’ 
imprisonment. ,, 

The complaint of riot inie been `dis- 
missed as against this person by the Assistant 
Magistrate, Morly Sheikh is, we think, in 
all fairness, ‘entitled to” ba not again tried 
and convicted of riot by any other Court. 
But the dismissal of the case as against him 
cannot extend to the cases of other persons 
not then before the Assistant Magistrate,— 
such persons having further, it appears, been 
separately accused by Talib Khan. The 
dismissal by -one Court of the charge of 
riot instituted by the Police can be no reason 
why another Court should not, on a separate 


charge instituted -by a third person, come- 


to a diffèrent conclusion, even though the 
two charges,—that preferred by the Police, 
and that preferred by Talib Khan,—may 
substantially refer to the same occurrences. 

The charge of criminal trespass for which 
Morly Seikh was sentenced to 15 days’ im- 
prisonment, appears to us to have been alto- 
gether a separate offence, and we do not see 
that an appeal lay from this sentence sim- 


ply because, 18 a different case, the accused ` 


had been sentenced to a further punishment 
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on two counts, the three sentences altogether 
amounting to more than one month. 


. We do not think it would have been com- 
petent to the Sessions Judge to annul the 
sentences against Baser and Budai merely 
on fhe appeal of Morly, even if Morly had 
the right to an appeal. On the whole, as al- 
ready observed, the only’ order which we 
think ourselves empowered legally to make is 


, that the conviction and sentence against 


Moie for riot, and for riot only, be quashed, 
All the other sentences must stand good. 


~The 6th August 1866. 
Present: 


The Bonite W. S. Seton-Karr and Shumboo- 
nath, Pundit, Judges. i 


» 


Evidence (Police Reports), 
Criminal Jurisdiction. 


` Reference by Mr. W. Ainslie, Sessions 
Judge of Patna, under Section 484 

' Act XXV of 1861, and Circular Order 
No. 18, dated 15th July 1863, in the case 

ofa copviction under Sections 173 and 188 
of the Indian Penal Code. 


Government versus Madun Dass. 
Police Reports are not evidence except against the 
reporting Police Officer. % 

Case.—Tue accused isa zemindar, He 
was called on to supply the place of an 
absconded chowkeedar ; he neglected to do 
so, and subsequently heevaded a summons,— 
at least so the Police report. The De- 


puty Magistrate of -Behar fined him Rs. 50. 
- No evidence weng taken except the Police 


) reports, and EE the conviction is 


bad, 

A copy of my letter to the Deputy Ma- 
gistrate is annexed with his explanation 
which is not satisfactory. 
= [have repeatedly impressed upo Deputy 
Magistrate Syud Zainooddeen Hossein, 
that Police reports are not evidence except 
against the reporting Police Officer, but 
T cannot get him to remember this. In fact, 
his explanation shows that he thinks Police 
reports can be received as legal evidence. 

Under these circumstances, I send the 
cage up to the High Court, in the hope that 
_ he may pay more attention to ier remarks 
~ than he does to mine. 


2 


Judgment of the High Court—Wr en- 
tirely concur with the Sessions Judge. . Thé, 
Police report is no evidence, and we hope ` 
the Deputy Magistrate will pay more atten- 
tion to the remarks on this head repeatedly 
conveyed to him by the Sessions Judge. 

The conviction is quashed, and the fine, 
if levied, is to be refunded. 


The 11th August 1866, 


, Present: 
The Hon’ble G. Campbell and W. Markby, 
Judges. ni 


P olice—Zividence. 


Queen versus Bheem Manjee and another. 
Committed by the Assistant Magistrate 
of Raneegunge, and tried by the Sessions 
Judge of Bancoorah, on a charge of 

False evidence. 

The Police are not at liberty to bind witnesses over 
to appear a month after date. 

Remarks on the insufficiency of the evidence in this 
case to warrant a conviction, 

Tse prisoners, men of the aboriginal 
tribe of the Sonthals, are charged with false 
evidence in regard to an ‘accusation of 
ill-treatment made by them against cer tain 
Police Officers. ` ~- 

The prisoner Bheem was apprehended 
by the Police on a charge of dacoity, and 
search was made for property of which he 


‘was supposed to be possessed. He was, 


according to the papers of the case, appre- 
hended and sent in on the 14th March, bat 
did not reach the Court of the Assistant 
Magistrate of Raneegunge till the 19th; 
and the delay of five days has not been explain- 
ed. On arrival he was sent to “ Hajut,” and 
the witnesses in the case did not appear for 
upwards of a month, It now turns out 
that the Police, instead of sending the wit- 
nessess in at once, had bound them over to 
appear onthe 15th April following,—that 
is, a month later—a most extraor dinary and 
unexampled proceeding which is wholly 
unexplained. The case came on before 
the Assistant Magistrate on the 16th April, 
and was eventually dismissed. The pri- 
soner Bheem had, however, at that time 
accused the Police of torturing him, with 
a view to extort a confession and compel 
the delivery of the sproperty ; and enquiry -. 
was made by the Assistant Magistrate _ 
respecting this latter charge. 

It then appeared that Bheem had certain- 
ly been broughton a cart, suffering from 
bruises and apparently unable to walk 
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but that no notice. had been taken at ‘the 
. time of the circumstance. On being sent 
into ™ Hajut,” he had gone inéo Hospital for 
treatment, and remained thare foyr days. 
The evidence of the Native -Doetor of the 
Hospital was taken, and though his evidence 
is notein such detail as it might have been, 
it seems to have fully supported (so far as 
it want) the story of Bheem. The Doctor 
said that the patient, when broughf in, was 
suffering from contusions, that his shoulders 
and joints were swollen, and that he had pain 
in his whole body, and marks as of blows of 
astick-on his back. He added that the 
map said at the time that he had been tor- 
tured with pincers, and his joints had been 
pressed. The Sub-Inspector and other Police 
officers accused: were. then summoned, and 
the case was placed for enquiry in the 
hands of the District Superintendent of 
Police, who, after enquiry, charged his subor-' 
dinates with causing hurt to extort con- 
fession, &c., under Section 330 of the Penal 
Code. Meantime, the Principal accused the 
Sub-Inspector (who had formerly served in 
the Magistrate’s Office), and .applied to ‘the 
Magistrate of Bancoorah to have the case 
transferred to his own file from that of the 
local Assistant Magistrate ; and the Magis- 
trate transferred it accordingly. | 

Eventually, the Magistrate, - after going 
into the ease, expressed the opinion that 
the charge was false. He said, “ The Sub- 
Inspector is „a good, sensible, quiet young 
man, who was some few months an English 
writer in my Office, and entered the Police 
a short time since. Heis well connected 
aud held in esteem by his neighbours, while 
the accusers,” he went on to say, ** were per- 
‘sons of po character.” He . thoroughly 
believed the defence and disbelieved the 
prosecution.” He accordingly dismissed 
. the charge, and committed thee accuser and 
witnesses for perjury. Hence the present 
Case. i 


e The Sessions Judge of Bancoorah and 
Assessors have convicted the prisoners, and 
the Sessions Judge has sentenced each to 
- 4 years’ rigorous imprisonment. ‘The Sub- 
Inspector and’ the Police Officers ‘and 


Choweedars, formerly the accused, are now’ 


the chief witnesses for the present prosecu- 
tion. They wholly deny the alleged ill- 
treatment of Bheem. * They seem to try 
‘partially to account for the marks on his 


-cbody by saying that ‘after his apprehension 


he made his escape, being pursued, resisted, 
and was captured by the use of some neces- 
sary violence. Butif there be any truth 





in their. story, the injuries inflicted must 
have been comparatively trivial. They say 
that Bheem, after his capture, walked along 
perfectly well, and was sent in not material- 
ly suffering. They admit that they made 
no report of the escape and re-capture now 
related. They suggest, as a probable hy- 
pothesis, that, on the way in, another Police- 
man who went in charge of the prisoners 
put them up to a false charge, and that, with 
that , View, Bheem was brought in on a cart. 

The remaining evidence for the prosecution 
is that of. Hiren persons, residents of one of 
the several places in which Bheem alleges 
that he was maltreated, who ‘say that, if 
there had been such maltreatment, they must 
have known of it, aud they were aware of 
nothing of the kind. The Native Doctor 
gave . “evidence substantially the same us 
that which he had for merly piven? 

In this case, we are decidedly of opinion 
that the evidence does not justify the con- 
vietion of the prisoners for false evidence. 
We think the story of the Police suspicious 
in the very highest degree. The whole 
story, of the escape and the injuring of | 
Bheem in re-capture was eutirely supressed 
till-the’ accusation of torture was brought 
against them. “But even supposing it to 
be true, it would in no way account for the 
injuries said to have been received by Bheem. 
According to these witnesses, Bheem started 
for Raneeginge well and perfectly able to 
walk, < ` 


On ` the other side, it would appear that 
he was ‚brought ineon a cart severely in- 
jured.* The real question, ‘then, is, which 
of these stories is true ? Was be really i in 
that injured state, or was he so well as the 
witnesses allege, and only shamming i injury in 
pursuance of a design to acquse the Police ? 
The former hypothesis seems to.us by far 
the ‘most probable. There does not seem 
to be the slightest reason for impugning 
the truth of the Native Doctor's evidence ; 
and if it is true, it seems to support the 
prisoner’s statement. What was the occasion 
of the five days’ delay in bringing Bheem? 
Why ws nothing said of his state, or pre- 
tended state, when he came in ? And above 
all, what was the object of the extraordinary 
delay caused by the Police in postponing 
for a mouth the time for. the appearauce 
of the witnesses? The whole proceeding 
looks in every way likea design to allow 
time for Bheem’s partial recovery before he 
reached the station of the Assistant Ma- 
gistrate, and for his complote recovery before 
he should Te ‘brought before that Olficer. 
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In order to sift the case, the Magistrate 
might well have obtained evidence as to 
-Bheem’s state when on the way into the 
station. Where is the Policeman who 


', brought him in the cart, and others who 


might have. explained where he was and 


what his state was from the 14th to 19th 
“March, how and where the cari was pro- 
-cured, and where he was put on it? 


On 
al- this part of the ease there is no evidence 
whatever. That some Policeman not be- 


‘ fore the Court induced the prisoners to make 


a false charge, is a suggestion which is not 


isupported by the least tittle of evidence, or 
_ by anything which could give it the least 


color of probability. That Bheem, a rude 
‘nod simple Sonthal, should go through this 


‘elaborate acting, in view to a future falso 


charge, is extremely improbable, and that 
hypothesis seems to be in truth conclusively 


' - negatived by tht fact that no such charge 


. weeks afterwards. 
` course of his defence, taken after the long 


wás brought forward at the time or” for 
It was- only in the 


delay caused by the Police; that Bheem ‘told 


- the story of his maltreatment, 


On the whole case, we can see no sufficient 
reason ` for believing that the story told? by 
the prisoners under trial,” and on which 
the charge of false evidence was assigned 
against them, has been proved by any trust- 
worthy evidence to be false. We think the 
prisoners are entitled to an acquittal, ‘and, 
reversing the order of the Sessions Judge, 
we direct their release. a i 
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The 13th August 1866. 
Present: 


The Hon’ble J. P. Norman and W. S. 
Seton-Karr, Judges. 


Dacoity—Punishment (fine). _. 
Queen versus Bhoja and others. 


“Committed by the Assistant Commissioner, 
and tried by the Deputy Commissioner 
of Singbhoom, on a ‘churge of Dacoity. 


A sentence of fine only is illegal in a case of dacoity. 


NINETEEN women who accompanied a |. 
body of persons engaged in a robbery of 


grain (under circumstauces which made ‘it 
dacoity), ix hopes of picking up some grain, 
haye been convicted by the Deputy Com- 
missioner of Singhboom of Wacoity,. and 


' sentenced to fines of 4 Rupees ench; The 
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sentence is illegal, because, under Section 
395, the sentence for dacoity must be of. 
transportation for life, or of rigorous impri- 
sonmenj with or without fine. If the 
Deputy’ Gommissioner thought a very light 
sentence sufficient for this crime, he might 
have imposed a fine with a short imprison- 
ment of 14 days or a month. 

We reverse the sentences as illegal. We 
do not think it necessary to call on the 
Deputy-Commissioner to pass fresh sentences. 





The 13th August 1866. 
i = ` Present: : 


The Hon’ble J. P. Norman and W. §. 
` Seton-Karr, Judges. Pay 


Insanity— Procedure (by Magis- i 
l . trate). d 


a 


Queen versus Dataram, - 


Referred undér Section 484 Act XAV of 
1861, and Circular Order, dated lth 
July 1863, No 18. 


Where an accused person was found after examina- 
tion io be of unsound mind, —HeLd that the Magist: ate 
should not have proceeded to acquit the prisoner and 
directed bim to be kept in custody, but should have 
stayed further proceedings, 

THis isa case which has been sent up to 
us by Mr. Alexander, the Sessions Judge of 
Chittagong, under Section.434 of the Code 


of Criminal Procedure. : 


It .appears that the prisoner named 
Dataram was.brought up before Mr. Wilson, 
the Officiating Joint Magistrate of Chitta- 
gong, upon a charge of having attempted to 
commit suicide, under Section 309 of the 
Indiau Penal,Code. l 

The Magistrate caused the prisońer to be 
examined by* the Civil Surgeon, who -re- 
ported that, at the time of the commission of 
the act in question, he was of unsound mind, 
and incapable of knowing the nature of his 
act, and that he continued to be so at the 
time of the trial. 


The Joint Magistrate proceeded to acquit - 


the prisoner, and directed that he should be 
kept in custody pending the orders of the 
Government, i SOPO 

It is clear'that this course is erroneous, 


inasmuch as, under Section 388 of the Code" 


of Criminal Procedure, the Magistrate was 


D 


- 


bound to stay all further proceedings in the ~~ 


case. - 
We therefore quash the acquittal and 
stay further proceedings. : 
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` with the Magistrate. . 
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— The 13th August 1866." 


, A 


Present: 


RW e 
r 


‘The Hon’ble J. P. Norman and W, S. | 


| Seton-Karr, Judges. | 
Compensation—Theft. 


Criminal Jurisdiction. 


Reference by itr. H. C. Sutherland, ofi- 
ciating Magistrate of Backergunge, 
under Section 454 Act XXV of 1861, 


and Circular Order, dated 15th July 1863; 


H 


No. 18. 


Jalil Munshi versus Farnan Hossein, 


Compénsation cannot be awarded, under Section 270 
Code of Criminal Procedure, toa person charged with 
theft under Section 380 of the Penal Code. 


Case:-—~Tuis was a case of theft under 
Section 380 of the Penal Code. 


The Deputy Magistrate in this case 
ordered a compensation of Rupees 25 to be 
paid to the accused under Section 270, of 
the Procedure Code, 


The order of the Deputy Magistrate is 
clearly illegal, inasmuch as compensation can 
only be awarded under Section 270 of the 
Criminal Procedure Code in cases under 
Chapter XV. 


This was.2 case under Section 380, the 
procedure for which is laid down in Chapters 
XII and XIV of the Code of Cratos: Pro- 
cedure. 


*As the High Court* have ruled that there 
is no appeal from an 
order awarding com- 
pensation under Sec- 
tion 270, I cannot in- 
terfere in the matter. 
But I think that the order should be 
quashed. . i 


t 


+ Vide Sudder Dewanny 
Adawlùt Reports, 904 of- 
1863. Hume’s Journal, 
Vol. Le 287. Lot 


. Judgment of the High Court. —We agree 
The order je illegal, 
and must-be quashed.- If the 25 Rupees have 
been paid to the ‘accused, this must. ‘be re- 
funded. , 


S _-The 20th August. 1866. 
Present: 


The Hon’ ble J. P. Norman and W. S. Seton- 
: Karr, Judges. 


Hurt—Abetmeont—Wrong conviction. 


Criminal Jurisdiction. 


Referred under Section 434 Act XXV of 
1861, and Cireular Order No. 18, dated 
15th July 1863. 


Gour Gobindo Thakoor and another. 


Case of a man knocked down by a blow behind De: 
ear and then hung up to a tree where he was found 
dead, in which the Magistrate convicted one of the 
prisoners of voluntarily causing hurt and the other of 
abetting the same. Conviction quashed witha view to 
commitment of the parties GEES before the Ses- 
sions. 

Seton-Karr, J.—-Txux whole of the pro- 
ceedings of the Joint Magistrate are ex- 
tremely unsatisfactory and frregular. It is 
clear to me that Gour Gobindo and Radha 
Thakoor should never have been convicted 
of hurt by the Joint Magistrate. 

If the evidence of the witness Wuzeer, 
and of the boy Aralya, is to be believed, 
Gour Gobindo struck -the deceased Dil” 
Mahomed a ‘blow or slap which knocked 
him down, and then Gour Gobindo and 
others of the Thakoors, without enquiry as 
to whether he was dead or not, in haste hung 
him up to a tree, so as to make it appear that 
he had committed suicide. If Gour Gobindo 
actually ‘killed Dil Mahomed with one blow, 
and then, with others, hung him up to a tree, 
Gour Gobindo himgelf would be liable to be 
indicted under Section 804 (latter portion) 
or 325 of the Penal Code; and the other 
Thakoors, who assisted him to hang up the 
corpse, would be liable to be indicted under 
Section 201 or 193 for “causing evidence to 
disappear” and “ fabricating evidence.” 

If, however, the deceased was not actually 
killed by the blow, but was killed -by the 
suspension, then Gour Gobindo himself, and-- 
also all the other Thakoors who took pary 
in-hanging him up to the tree, would b 
clearly "aile to a charge of culpable homi- 
cide ameunting to murder ; ; for, without 
having ascertained that lie was actually dead, 
and uuder the impression that he ‘wa’ only 
stuuned, they must have done the act with 
the intention of causing. death, or bodily 
injury likely to cause death,.and without the 
exceptions provided by the law; or they 
might have been committed for culpable 
homicide not ‘amounting to murder, 

. The wittess Wuzeer does not positively 
say that the deceased died at once when be" 


2 
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fell back with a gurgling sound, and it would 
be'for-a Judge and Assessors to say whe- 
ther,-on -the evidence, they were satisfied 
that the single blow from Gour Gobindo 
~ killed Dil Mahomed at once, and that he was 
already dead when he was hung up ; or whe- 
‘ther they thought that his death was caused 
by his being hung up when he was yet alive. 
Of course, the difference in the view which 
a Court might take of the facts would great- 
ly affect the verdict and the punishment, 
and as to this I give no opinion. In any 
view of the case, the accused, who are shewn 
to have taken part in’ the transaction, should 
have been committed to the Sessions either 
under Sections 804 and 325 and Sections 
201 and 198, or else under Sections 3802 and 
804 ; and itis clear that, if Wuzeer and the 
., boy were properly examined and cross-ex- 
amined, and if the Sessions Judge and 
Assessors could’ rely on their evidence, a 
conviction might ensue under some one or 
other of the above Sections, even though 
the body was so decomposed that the Medi- 
eal Officer could not ascertain the cause of 
- death. S 
. -We ought to quash the proceedings and 
sentences against Gour Gobindo and Radha 
‘Thakoor, and the Magistrate'sliould take up 
the case himself, with a view to a committal 


of the two accused, and of any other persons 


implicated in the affair with 
. above. : 
_- Norman, J.—The prisoner’ Gour Gobindo 
Thakoor has been convicted, by the Joint 
Magistrate of Mymensingh, of voluntarily 
causing hurt to one Dil Mahomed, and sen- 
-tenced to one month’s rigorous imprisonment ; 
and Radha Thakoor, for abetting the same, to 
14 days’ rigorous imprisonment, 
® 


reference to the 


According to the evidence of two eye-wit- 
nesses whose testimony the Joint Magistrate 
thinks reliable, Dil Mahomed was returning 
from the house of one Osman Muir - Talook- 
dar when he was met by the prisoner Gour 
` Gobindo and other members of the family 
- (Thakoors) who had been called by the pri- 

soner Radha Thakoor. Dil Mahonied made 

some. observation as to their encroaching on 
his land, and threatened to complain. Gour 

- Gobindo struck him on the left ear, and he 
fell down. Upon this, all the Thakoors pre- 
sent, including the prisoners, took up his 
body and kung it on a tree, where it was- 
found dead*°a few hours afterwards. The 
case was reported at the Thannak apparently 

`. op the same day, Wednesday, the 2nd of 


May: 
Cé 
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There is nothing to shew that Dil Ma-, 
homed was dead when his body was sus-- 
pended to the tree. The witnesses do not 
say so, gnd probably could not have said so 
if the Matistrate had asked the question. ` 
In speaking of the hanging up of the body,e 
they use a term which the Magistr#te has 
translated “ corpse.” If the Magistrate had 
put the question to the Civil Surgeon, he 
would probably have been informed that it 
is most. unlikely that the deceased should 
have been killed outright by the blow on 
the gar, and was actually dead when -sus- 
pended, though he may have been insensible: 

First, then, assuming that Dil Mahomed 
was not killed by the blow. The Thakoora 
appear to have come out ina body with the 
apparent object of attacking or getting up a 
quarrel with the deceased. Gour Gobindo 
knocked him down, and then all, without 
waiting to see whether he was alive or dead,. 
hung him up ona tree, and thereby killed 
him. ‘They should all have been put on 
their trial for murder. It seems to me that 
a Jury or. Judge, on the facts, might fairly 
presume: that they intended to do what they 
actually did, viz. to kill him. I may observe 
that the. evidence does not shew that the 
Thakoors endeavoured to revive the de~- 
ceased, or that their conduct was that of men 
who, having found that Gour Gobindo had 
accidentally killed Dil Mahomed, full of 
regret and alarm, hung up the body with 
the object merely of saving their comrade 
by producing a false impression as to the 


| cause of his death. 


Suppose, secondly, that the Thakoors had ` 
no intention of killing the deceased, but, 
finding him insensible, without enquiry whe- 
ther he was dead or alive, or giving him time 
to recover, uņder an impression that he was 
dead, hung him to the tree, and thereby, killed 
him. It appears to me ‘that they might all 


have been put on their trial, under Section 


304, for culpable homicide not amounting to ` 
murder, D 
I think’ a Jury might fairly presume 
against them that they must have known 
that they were likely by that act to cause 
death. ‘They did not know, they could not 
know; and thus took no pains to ascdttain, 
whether Dil Mahomed was dead, and they 


y 


must have known that it was possible that. ` 


some spark of life still remained. If they 


really and bond fide did enquire, and, after 


examination, believed him to be dead when . 


he was not dead, and killed him by hanging 
him, it is clear that all the party might be 
‘convicted under the 338th Section, 


The. 
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mane him up wins at the ES a rash act, 
' and wholly inexcusable. `: 

Lastly, supposing that- the” blow on the 
ear of Dil Mahomed killed hint on the spot, 
I think it, certain that-the Civil Surgeon 
*would have said, if asked, that, a blow cap- 


able of causing the instantaneous ‘death: of 


an ordinary man must have been a very 
violent one. To strike such a blow in such 
2 place is a violent and rash act; it caused 
such hurt as endangered (in fact it destroy- 
ed) the life of Dil Mahomed ; and the striker, 
Gour Gobindo, might, in my opinion,» have 
been committed for trial either under Sec- 
tion 325 or under the 838th Section, if he 
did not intend to cause grievous. hurt; and 
‘in this last supposed case, all the other Tha- 
koors, in remoying the body from the place 


‘ where it had fallen when struck down by 


Gour Gobindo, and hanging it on the tree, ap- 
pear to me to. have caused the disappearance 
of evidence of the offence committed-by. Gour 
Gobindo, and .might have been committed 
under Section 201 for causing the disappear- 
ance of evidence, or Section 193 for fabri- 
cating false evidence. - 

The Joint Magistrate would have done 
well to restrain the flights of his imagina- 
tion, and. dispose of the case simply on the 
evidence before him. 

He says, “ The ‘post mortem examination 
“ gives no clue to the cause of death, and 
“ the evidencé does -nót either. Any number 
“of surmises might be hazarded, 
“ accused cannot be held to have caused the 
“ death of the deceased.” 

Now, if the Joint Magistrate had let 
surmises alone, he would have had no difficul- 
ty in coming to the conclusion that if.a man 
is knocked down by a blow behind the ear, is 
then hung, aud is found dead upon the tree, 
that he died either from the blow or the 
hanging. It would be a very sérious matter 
if an offender were to be allowed to escape 
because a too critical Joint Magistrate ‘cane 
not determine at what precise point in the 
course of a series of acts of violence, each 
capable of producing death, an unfortunate’ 
man expired under the hands of those who 
were ill-usiog him. The Joint Magistrate 
shoul not have indulged in rt any number 
of surmises” as to the cause from which 
death may have resulted, when there are 
obvious causes detailed fin evidence to whieh 
the effects found to exist are referable, and 


` from which they would have resulted in the 


„Ordinary course of nature. 


The Joint Magistrate’s view of the law 
that the offence, if proved, is one of causing 
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hurt or criminal force, is wholly erroneous ; 
and the sentence of one month’s imprison- 
ment on-Gour Gobindo, and fourteen days’ 
imprisonment on Radha, are simply and 
utterly - absurd as a punishment for the 
offence. 

We quash the conviction, and direct that 
the case be again taken up before the Ma- 
gistrate of the District, who. will enquire © 
whether all the’ Thakoors present ought 
not to be committed for trial on any or all 
of the charges to which I have called at- 
tention. If there is.a difficulty in ascertain- 
ing the facts, the accused may be convicted 

on alternative charges under Section 72. 

The Magistrate will no doubt enquire 
whether the deceased really was, on the 
morning in question, at the house of Osman 
Mir, and whether, when he left, he was in 
goood health and in his right senses, g 








. The 25th August 1866. 


Present : l b 
The Hon'ble F. B. Kemp and W. MED 
oo di ER 


murder (by consent)—Evidence. 
Queen versus Anunto Rurnagat. 


Committed by the ‘Magistrate, and tried by the 
Sessions Judge of West nee on & 
charge of Murder. 


In a case of murder by consent,—Hzenp that evidence 


- | of consent which would be sufficient in a civil transaction 


must be equally sufficient in exculpation of a EES 
guilt. 


In this case the prisoner has been convicted, 
on his own confession, of the murder of his 
wife, and has been sentenced to death. I¢ 
appears that he is 26 -years of age, and that 
she, at the time of her death, was about 20 ; 
and that four months before the event occur-. 
red which is the subject of the present en- 
quiry, they lost their only child, a bog of 5 
years old, .Both the prisoner and his wife 
bore a good character ; they were not in want’ 
of money, and there was no dispute betwéen 
them, - 


The prisoner Ger never attempted to con~ 
ceal his guilt, or to’ defend himself in 
any way from the charge of murder. ° 


” The story he tells us is that, being over- . 


whelmed with oe for the loss of their 
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child, he and his wife had determined to kill 
themselves ; that for some weeks they wander- 
ed about the country, and that, on one occa- 
sion, he expressed his determination to kill 
himself, when his wife begged of him to kill 
her also, as she could not summon up courage 
to do it herself. He says that he then tested 
her sincerity by striking at her three times 
with an axe, but purposely missing her, and 
that as she never flinched, he was convinced she 
was sincere. Nevertheless, he determined not 
to kill her or himself then, and returned to the 
village from which he set out, to the house of 
one Nuffer, a wheelwright, at whose house 
Kanto the prisoner’s brother was also residing. 
The prisoner himself, being a wheelwright, 
worked for Nuffer; and he says. that; after 
being there 4 or 5 days, he and his wife saw a 
child so like the one they had lost, that they 
both began to weep, and that they then again 
resolved to commit suicide.. He asserts that 
the wife repeated her request that he shofld 
kill her before killing himself, and he says that 
he accordingly did so by striking her three 
blows with an adze. After having done this, 
however, he did not proceed to kill him- 
‘elf, but called his brother who took the ‘adze 
from him, and he made no subsequent attempt 
on his life, but requested that the Police 
might be gent for. This was done, and the 
prisoner was taken before the Magistrate, 
_ where he made a full confession, and expressed 
his desire to be hanged, in which desire he 
has ever since persisted. 
' The prisoner, on his trial, made substan- 
tially the same statement as he did before the 
Magistrate, The Sessions Judge thinks that 
there is a discrepancy between the state- 
ments, because before the Magistrate the pri- 
soner stated that his wife was asleep, whereas 
the statement at the trial would lead to the 
inference that ehe was awake when he 
killed her; but all he said before the Magis- 
trate was thet his wife, and others were, 
on the night in question, sleeping outside the 
house, but he does not say that his wife was 
asleep at the time he killed her. 

Three witnesses were called by the Sessions 
Judge,—Nuffer, in whose house the prisoner 
and his wife werestaying; Kanto, theptisoner’s 
brother; and the Ghatwal who was sent for. 
Their evidence throws but little light on the 
matter, but there is in it this discrepancy, that 
the Ghatwal says that, when he had seen the 
prisoner, he was always grieving, whereas 
Nuffer says that he had never seen either the 
prisoner or his wife lamenting or in grief. 
These witnesses express their opinion, from 
the position in which the body was found, that 

‘the woman must haye been killed in her sleep. 
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We do not think the prisoner’s story so. 
improbable as that we are entitled to reject - 


it. We are at a loss to account for his con-. 
duct in any other way tban that he was 
acting undér some violent emotion such as 


he describes. “The only doubt in our mind e 


arises from his having aroused his br&ther, 
after having killed his wife, without attempt- 
ing his own life. But though his courage 


failed him at-that moment, he never seems — 


to have really changed his mind as to his 
desire to die, having ever since testified 
anxiety that he should be convicted and 
hanged. 

But although the prisoner’s story be trye, 
still he is guilty of murder, unless he can be 
brought’ within the provisions of Exception 
5 to Section 300 of the Indian Penal Code, 
which provides that ‘‘ culpable homicide is 
not murder when the person whose death 
is caused, being above the age of 18 years, 
suffers death or takes the risk of death with 
his own consent.” ` ` 

The Sessions Judge was of opinion that 
this Section did not apply, because he was of 
opinion that the woman was killed whilst 
she was asleep. 


But admitting this to be so, still the 
question arises whether the prisoner had not 
reasonable grounds for believing that the 
woman was still a consenting party to her 
death. Assuming, as we do, that the prisoner’s 
story is true, what possible reason could he 
have for thinking that she had abandoned 
the intention which she had once so clearly 
entertained and had so long preserved, 
even if it were not repeated at the very 
time he struck her? If this bad -been a 
civil transaction, there would have been ample 
evidence of consent, and it can hardly be 
said that evidence which would be sufficient 
in a civil transdction is insufficient in excul- 
pation of a prigoner’s guilt. ` 

We are of opinion, therefore, that there is 
sufficient evidence that the deceased suffered 
death with her own consent, to entitle (ne 
prisoner to the benefit of this Exception. 
Still, the prisoner is undoubtedly guilty of 
culpable homicide, and it remains to consider 
what punishment ought to be inflicted upon 
him under Section 304; and, taking abl the 
circumstances of the case into consideration, 
we think a sentence of 15 years’ transporta- 
tion a proper punishment.’ 


We therefore annul the conviction and 
sentence passed upon the prisoner, and in 


lieu thereof convict him of culpable homi- ` 


cide not amounting to murder, and order him 
to be transported for 15 years, 


# 
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~ The 37th eer 1866, 
, Present : SC S l : 
The Hon'ble J. P. Norman anf W, 8. Soton- 


Karr, Judges... - Ke: 


es -: S 
hong 


8 Waintenance (of wite.) 
Criminal Jurisdiction. 


Referred under Section 434 -of the Criminal 
Code of Procedure,. ani Circular -Order 
No 18, dated the 15th July 1863. 


Mussamut Jesmut, 


re 
Ei 


$ € ae versus ! 
Shoojaut Ali. 


The inability of a husband and wife to ‘agree to live ' 


` together, is no ground for decreeing a separate” main- 
tenance to the wife, 


-Wz concur with- the Senden Judge, and 
quash the proceedings. 
of habitual cruelty, and ‘none whatever that 
the husband is unwilling to support his wife. 
The husband himself, on. the contrary, ex- 
pressly says that he is willing to support the 
applicant, 
mother. ` The Magistrate’s: finding merely 
dmounts to the existence of a disagreement 
between the husband and -wife. He says 


they cannot agree to live together, but this is 


no ground for decreeing to the wife a separate 
maintenance. The order for maintenance i is 
annulled. -> wi 


~~ 


The 27th August 1866. 
«Present: 
The Hon’ble W. S. Seton-Karr, Judge. 
Rape—Punishment. 
Queen versus Thantah Noshyo. 


Committed by the Officiating Magistrate, and 
o tried bg the’ Sessions Judge, of ia on 
a charge of Rape. 


The measure of punishment: i in g case of rape "should 
not depend on the social position of the party injured, 
‘but on the greater or less oray of the crime, the con- 
duct of the criminal, and the defenceless and -unpro- 
tected state of ‘the injured female. 


From the direct evidence, and from the: 


medical evidence, this appears, as the Judge 
says, to be a clear case of rape. , 

I .see ‘no reason to interfere with (e, sen. 
tence; but I cannot concur with the Judge’s 
remarks that the social position of the party 


injured ought to guide a Court to the theasure 


o>, 
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There is no evidence: 


but that .she went off to her 





‘wrongful loss. 
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of ia to be inflicted on the party 
committing the injury. The measure of 


‘| punishment should be proportioned to the 


greater.or less atrocity of the crime, o the 


“conduct, of the criminal, and to the defenceless 
| and unprotected state of the injured female, 
| whether that female geg a low native “of a 


high European. 

Moreover, J am not sure as to the girl’s 
prospects in life not being injured. 

The appeal i 18 Ss 


The 37 h ‘August i866. 
` Preen: 


"| The a G. Loch and ‘L. S. Jackson, 


Judges. 
Misohief. 
. ' Miscellaneous Case, ý 
e “Ram Golam ‘Singh, Petitioner. 
The ‘authority vested in, the Criminal Court of 


‘punishing persons for acts of mischief is one which 


must be exercised with great caution, andit must ‘be 
very -clear, before conviction, that the accused has 
brought himself within the meaning of Section 426 of 
De. Penal Code. e 
 AWTER. an attentive consideration of this 
case, weare of opinion that no sufficient 
reason has -been shown for disturbing the 
proceedings of the Magistrate’s Coŭrt'on the 
ground of error in law, 

The conviction has been affirmed by the 
Sessions Judge upon considerations somewhat 
different from those which influenced the 
Joint Magistrate, and, indeed, upon a different 
view of the caes. e 

We are not prepared to say that we should 
have drawn the same inferences from the 
evidence that have been drawn below, nor 
have the proceedings been altogether unsatis- 
factory.. But they do not, in our opinion, 


| exhibit any such legal defect that we -should 


be bound to set them aside.- 

Tne authority vested in the Criminal Court 
of punishing persons for acts of ‘ mischief” 
is one which must be exercised with great 


| caution, and. it must be very clear, before 


conviction, that the accused has brought him- 
self within the true meaning of the 425th 
Section of the Penal Code, .otherwise this 
provision of the law will be frequently 
resorted to asa trenchant mode of deciding 
disputed Civil questions of right. 

_ This offence involves the intent to. cause, or 
the knowledge of the likelihood of causing 
Wrongful loss (Section 23, 
Indian Penal Code) is “ the loss, by unlawful 
means, of property to which the person losing 
it is legally entitled.” 
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The question is whether the act done by 
the petitioner (the levelling, partial filling 
up, and cultivating of a water-course over his 
lands which conveyed water to the lands of 
the prosecutor) came within this definition. 
Tf it did, then it was a species of mischief to 
which the law (Section 430) assigns a 
specially severe punishment. 

It is explained in Section 425 (Explana- 
tion 2) that the act constituting mischief may 
be one which affects the property of the 
person who commits it. 

: And it is evident that ‘‘ means” in them- 

selves lawful, may be “ unlawful,” because of 
their tendency to injure others. Thus the 
actof rendering this channel bed fit for 
bearing crops would be unlawful if, in ‘order 
to the doing so, the bed was filled up or 
raised insuch a manner as the petitioner 
knew would obstruct the flow of water to the 
prosecutor's land,-~if the petitioner knew or 
believed that the prosecutor was entitled to 
bave the water flow in that manner. 

It cannot be denied there was some 
evidence of that knowledge, and we are by 
po means satisfied (if we may express an 
opinion at all upon the facts) that the act 
complained of was not done mald fide with 
the intention of infringing upon such rights. 

We do sot, therefore, think it is a case in 
which the Court is called upon to disturb 
either conviction orsentence, and we reject 
the application. 


The 27th August 1866, 
Present : 


The Hon’ble J. P. Norman and W. S. Seton- 
Karr, Judges. 


Master (Liability of). 
Criminal Jurisdiction. 


Referred under Section 484 of the Code of 
Criminal Procedure, and Circular Order 
No. 18, dated 15th July 1868. 


Suffer Ally Khan, 


versus : 
Golam Hyder Khan, Newaz Ali Khan, and 
SS Beedvokee Domnee. 


A master 'is not criminally responsible for the wrong- 
ful act of a servant unless he can be shown to have 
expressly authorized it. 

Tue conviction must be quashed. There 
appears to be no evidence that the accused 
Golam Hyder. Ali and Newaz Ali actually 
gave an order to the third defendant to com- 


-mit the damage complained of. The state-* 
ment of the third defendant is not evidence. 


: 


against them. No doubt they are civilly re- - 
sponsible for the act of their servant, even if 
done without théir express authority. Buta 

master is not criminally responsible for the: 
wrongful ac of the servant, unless he can 

Se? shewn to have expressly authorized such 

act. g 





The 27th August 1866. 
Present : 
The Hon’ble W. S. Seton-Karr, Judge. 


Nikah Marriage—Sections 494 and 
#95, Penal Code. 
Queen versus Judoo Mussulmanee and Beedhy 
° Bewah. 


Committed by the Magistrate, and tried by the 
Officiating Sessions Judge of Nuddea, on @ ` 
charge of Bigamy. 

A Nikah marriage falls within the purview of Section 
494 and 495 of the Penal Code. 

I have sent for the papers and have read 
all the evidence on account of the comparative 
novelty and singularity of this case. 

Of the facts there can be no question, and 
they are rightly explained by the Sessions 
Judge, and were within the province of the 
Jury. It is clear that Beedhy and Judoo, pre- 
tending to be mother and daughter, between 
them deliberately and deceitfully led Sha- 
bal Sheik into a marriage with Judoo in the 
life-time of the complainant Hyder Sheik, 
whose house they left during his temporary 
absence. The marriage with Shabal was a 
‘‘Nikah ” but this doés not appear'to me to take 
the offence out of the purview of Sections 
494 and 495 of the Penal Code. The As- 
sessors, who seem to be intelligent Mahome- 
dan gentlemen, clearly did not think so; and 
a Nikah certainly appears to me to fall within. 
the definition of those Sections. ‘The framers 
of the Code could scarcely hare intended to 
prevent second marriages by the wife during 
the life-time of the husband, and to punish 
persons who concealed the fact of the first 
marriage, while at the same time they left a 
loophole to persons against whom such facts 
were established, by allowing them to urge 
that the second marriage was only a Nikah, 
and was no marriage at all. A Nikah is a 
well-known and a well-established form of 
marriage with the Mahomedans. 

This point is not urged in the petition of 
of appeal, but it seems to have been considered 
by the Sessions Judge and also by the 
Assessors ; and I see no reason to think that 
the conviction is not perfectly legal. The 
sentences are not foo severe. 

The appeals are rejected. 
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The 27th n August 1866. Ze 
-~ Present: - 


The How’ ble Sir Barnes Penegek, Kt., Chief 
S St cke, 


- mt 


Justice, and the Hon’ble L: 
Judge. - 
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Petition against an order of the Officiating 
Magistrate. of Purneah, dated the 11th 
April 1866. 


Amrithnath Jha, Petitioner, 
VETSUS ° 


` Ahmed Reza and Enayet Hossein, 
Opposite party. 


Messrs: G. C. Paul and W. E. "Peacock 
and Baboo Tarucknath Sein for Petitioner. 


Messrs. B. V. Doyne and ai Gregory for 
Ahmed Reza, ` 


Afs, R. T. Allan for Enayet Hossein. 


In a case of d‘sputed possession of land under Section 
818 Code of Criminal Procedure,—HEup (tat the 
Magistrate was wrong in not recording a sufficient pro- 
ceeding showing the grounds upon which ‘he * was 
sat'sfied that the dispute was ona likely to lead to a 
breach of the peace; and that, if the parties consented 
to waive that point by conseating to go into the whole 
question, the Magistrate was wrong in taking the.title 


of one person as primd facie evidence of his possession - 


and throwing the onus on the other and precluding that 
other from proving his title, 

Peacock, C. J.—Ir appears to me that 
there is error in Jaw in the Magistrate's 
proceedings i in this cage, ‘and that ‘the Ma- 
gistrate’s orders ought to be quashed. 

Section 318 of the Code of Criminal Pro- 
cedure says :——‘‘ Whenever the Magistrate 
e of the District or other Officer exercising 
“ the powers of a Magistrate shall be sa- 
* tisfied that a dispute, likely to induce a 
“preach of the peace, exists concerning 
“any land, premises, water, fisheries, crops, 
« or other produce of land, within the limits 
o of his jurisdiction, he shall fecord ‘a pro- 
‘ceeding stating the grounds of his being 
‘f 50 satisfied.” 

Now, the Magistrate i in this case “appears 
to me not to, have stated any - sufficient 
ground for his being satisfied that a dis- 
pute concerning land existed which was 
likely to pr oduce a breach of the peace. It 
appeafs that four persons (Koonjlal Sing 
who was an under-farmer,: Brijolall Sing who 
“was alleged to be a farmer, and two others) 
had made complaints ‘ngainst Amrithnath 
Jha. The Magistrate recorded the follow- 
ing proceeding :— 

Se Ail these cases came before me on the 
“ appearance of both parties. It appeared 


ze that between Syed Ahmed Reza and Syed | 
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de Tui Hossein- F the first- part, ‘and Am- 
“rithnaih Jha; owner of milik; of (he second 
“part, n. disputo regarding mål proprietor- 


SE ship and milik is going on, and both par- 
“ties are instigating their dependants in 


(7 order. to harrass each other, and there is no 


“ reason to hope for any cessation or discon- 
“ tinuance of the disputes and affrays from a 
“mere enquiry into’ the cases gie men- 


- tioned.” 


The Magistrate does not state why he 
was satisfied that this dispute regarding 
the land was likely, Zo: produce & breach of 
the peace. Now, lat was the dispute 
with Amrithnath Jha?’ In all probability 
Amrithnath Jha was claiming to,receive the 
rents from the ryots who were the persons 
in possession of the land, and the under 
farmers op farmers made a similar claim 
The Magistrate goes on :— 

“It appeared expedient tt strike off the 


s files all these petty cases, and to set up 


“ nnd decide a case between the real dis- 
“ puting parties under Section 318 in 
“order that the actual subject. of dispute 
“ may be at once put an end to, ‘and the, 
“agents of both parties approved of this 
e proposition ; ; therefore it is ordered that the 
“ cases be struck off the file, and the ori- 
‘‘ ginal proceedings be considered as the 
“ basis of the case under Section 318; and 
“inasmuch as both parties are present, it 
“ is not considered necessary to issue a 
“ summons, but their- signatures are taken.” 

Now, supposing the agent’s assent would 
sufficiently get rid qf the objection founded - 
on the Magistrate’s omission to record a 
proper pr oceading, what did the ‘parties 
really consent fo? ‘They consented (in order 
to put.an end to the disputes) to proceedings 
being taken under Section 318. The Magis- 
trate having passed an order for proceeding 
under that Section, Amrithnath Jha merely 
declared by hia signature that he was-present 
in Court and aware of the noticé which the 
Magistrate had issued,and therefore no fur- 
ther summons would be necessary. The ense., 
might therefore proceed as if Amrithnath 
Jha had deen, summoned. This took place 
on the 26th February. 

Then Amrithnath Jha was made the first ` 
party and Ahmed Reza the second party. 
No reason was given at the time why 
Amrithnath Jha should be made first - party 
and Ahmed Reza.the second party, nor was’ 
any order to that effect then made or consented 
to by theparties. But the Magistrate, when ` 
he gave his final decisión; ¢xplained his 
reasons for making Amrithnath Jha tle first 
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party and throwing the onus of proof upon 
him, 

It appears from a proceeding dated the 27th 
February that a number of documents were 
filed by the first party, and the Magistrate 
says :—Owing to the enormous number of 
* documents filed by the parties, I find it 
“ impossible to go through them all in one 
‘‘ day ; and as the parties state that thoy 


“ have two cart-loads more of papers to bring,. 


“IT think it better to postpone the case for 
“ the present.” Those documents, of course, 
would not shew which person was in pos- 
session, They would only shew title. But 
the Magistrate says: “ To prevent the par- 
“ ties from flooding the Court with irrelevant 
“ documerfts, I lay down the two following 
“ issues as those to be enquired into :— 

“1 s¢.— What is the land in dispute, 2. e. in 
"what place is it situated, and what, are its 
‘s boundaries ? « 

“ 2nd.—Whio is at present in actual fos- 
‘ session of the disputed land ?” 

It appears that the Magistrate never tried 
the first issue. He called upon Amrithnath 
Jha to putin the boundaries of what he 

*claimed, but did not call on Ahmed Reza to 
put in the boundaries of the land which he 
claimed ; or if he did call on Ahmed Reza to 
do so, Ahmed Reza never put in the bound- 
aries of the land which he claimed. Had he 
done so, it might have appeared that what 
he was claiming was part of Kantee. 

In any case, the Magistrate has not settled 
what are the Innds out of which the dispute 

has arisen which led him to believe that 
there would be a breach Of the peace. - 


The second issue laid down by the 
Magistrate was, “Who is at present 
in actual possession of the disputed 


land ?” Now, the ryots were probably the 
persons in actu possession of the disputed 
land. Probably what was meant was which 
of the parties is in receipt of the rents from 
the person in actual possession. 


Now, title-deeds showing that Amrithnath 
Jha was entitled to hold lakheraj land in 
Soorjapore would not prove what lands were 
in dispute between the parties, and eertainly 
would not show which party was in posses- 
sion of the subject matter of dispute. The 
Magistate says, he will not look at the title- 
deeds. But then does he deal with the case 
throughout on the same principle ? Itis quite 
clear that under Section 318 the matter of 
title ought not to be taken as prima, facie 
evidence of possession, because, if title is to 
be taken as primå facie evidence of possession 
‘in determiving qucstious under Section 318, | 


+ 


it would be necessary to‘enter into the, 


question of title, and that would throw upon . 


the Magistrate the very enquiry which it is 
the object of that Section to avoid, for the 
Section ‘expressly enacts :— 

“The Magistrate or other Officer ag 
“ aforesaid shall, without reference te the 
‘merits of the claims of any party to a right 
“ of possession, proceed to enquire which 
“party is in possession of the subject of 
“« dispute.” 

The Magistrate having by his order pro- 
perly shut out the -evidence of title by re- 
fusing to receive any papers which did 
no: bear upon the issues laid down, ought 
first to have ascertained distinetly what waa 
the subject matter in dispute, and then, with- 
out reference to any question of title, have 
determined which party was in possession of 
it. Instead of doing that, the Magistrate, 
having precluded Amrithnath Jha from 
proving his title, proceeds to use matter of 
titie as presumptive evidence of possession, 
and upon that evidence throws upon Amrith- 
nath Jha the onus of proof. He says :— 

* The second party Syed Ahmed Reza and 
“ Enayet Hossein are the ‘recorded proprie- 
“tors of the Revenue-paying estate of Soorja- 
“pore. The legal presumption, therefore, is 
“that they are in actual possession of that 
‘estate. Ifany one disputes this fact, the 
“onus probandi lies on him. Amrithnath 
“Jha disputes the possession of the zemin- 
“ dars as regards the estates mentioned in hia 
“statement. To put a stop to much violence 
“and discord, I instituted the case under 
“ Section 318, and seeing that the onus 
“ nrobandi lay on Amrithnath Jha, I made 
“him the first party. The proofs he offers of 
“actual present possession are worthless. He 
“brings forward several ryots who produce 
“ very suspiciohsly correct pottahs and receipts 
“for the present and a few preceding years ; 
“but whose evidence is confused and con- 
“tradictory in some instances, proved false, 
“and altogether unsatisfactory. It is clear 
“that the ‘first party is one of those unseru® 
" pulous men who at the time of the resump- 
“ tion proceedings obtained much milik land 
“by allowing mal land to be resumed in their 
“name. As he has failed to prove hig pos- 
“ session of any estate except Kantee, I do 
‘not call on the other party for any reply, 
“but decide in their favor.” 


Now, he decides in favor of the second party 
on the presumption arising from title with- 
ous allowing Amrithnath Jha to go into the 
quastion of ‘his title from which a contrary 
presumption might have been drawn, If 
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Amrithnath J ha od Geer allowed to ‘prove 
e his title, the onus of proving possession 
might. upon the same principle- have been 
thrown upon the opposite «parties. The 
Magistrate was wrong, therefore, fo" presuri- 


ing possession from évidence of title or pros 


prietorship, because he. could not go into 
title. What-he ought to have done was to 
have confined: himself to ascertain what was 
the subject of the dispute which he was 
satisfied was likely to produce a breach of 
Tf the Magistrate was unable to 
satisfy himself who was in actual possession, 
he ought to have proceeded under Section 
819 which provides :—- 

“Ifthe Magistrate or other Officer ‘as 
“ aforesaid shall decide that neither of the 
“ parties is in possession, or shall be unable 
4 to satisfy himself as to which person is in 
II possession of the subject of dispute, he 
“ may attach the subject of dispute until 
‘a competent Civil Court shall have deter- 
“ mined the rights of the parties or -who 
“ ought to be in possession.”’ win Sach 

It appears to me that the Magistrate was 
wrong first in not recording a sufficient 
proceeding showing the’grounds upon which 
he was satisfied that the dispute was one 
which would lead to a breach of the peace. 
If the parties consented to waive that point 
by consenting to-go into the whole question, 


_ the Magistrate was wrong in taking the 


title of one person as prima facie evidence 
of his possession and throwing the onus on 
the other and precluding that other from 
proving his title. In fact, the question of 
title was no part-:of the subject for the 
Magistrate’s consideration, and he was wrong 
in going into it at all. All that he should 
have done was to confine himself to the 
question of possession. 

The Magistrate has erred in law, and 
his orders must be quashed, œ 

Jackson, J.——I also think that it would be 
quite impossible for us to allow the orders 
of the Magistrate to stand as they now stand, 
aid I think so both by reason of the want of 
jurisdiction apparent in the commencement 
of the proceedings, of the'uncertainty as to 
the matter to which his order. relates, -and 
also an account of the defective mode in 
which the matter has been investigated. We 
certainly are not shown that it appeared to 
the Magistrate that a dispute likely to occa- 
sion a breach of the peace existed in respect 
of all the milik lands claimed by Amrithnath 
Jha; and if the parties, as has been stated 
in the proceedings of the Magistrate, agreed 
to avy such enquiry-as he has instituted 
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then certainly he must be deed to have 
agreed to it, with the reservation that’ the 
subject of the dispute was to be ascertained, 
that it must be something definite, and that 


the enquiry was to be carried on in a lawful ` 
“manner. 


- The Magistrate had before him certain 
definite questions arising out of specific com- 
plaints. Certain persons; one of them a 
another o dur-moostagir, and 
others under various designations, alleged 
that, in some way or other (we do not know 
exactly what), they, had. been dispossessed 
or molested in. connection with specific por- 
tions of land. 

Butthe Magistrate substituted for these 
definite questions a very large and indefinite 
question relating to disputes between the 
parties complained against in these cases, 
and another altogether ‘different ‘person; the 
zemindar of the pergunnah.” 

he Magistrate has made this substitution 
for- reasons of supposed convenience, but 
the real inconvenience resulting from: ‘the 


course he took will be readily apparent. 

Asfar as I understand the matter, it would ° 
seem that Amrithnath Jha brought forward 
certain persons whom he alleged to be his 
ryots on the land in dispute, Apparently . 
the zemindar brought forward certain other 
persons whom he alleged to be his under- 
tenants or the under-tenants of His farmers, 
so that really, and in point of fact, thera 
must have been a double question of posses- 
sion. There must have been a doubt who 
were the cultivating occupant ryota, and an- 
other as to who were the ‘persons entitled to 
receive the rents. It ‘was impossible for 
such questions to be disposed of in tha sum- 
mary way in which the Magistrate dealt 
with them. 

I quite concur also in the observations of 
the Chief Justice as. to the improper mode 
in ‘which the onvs has been thrown on 
Amrithnath Jha in this case, and of the 
erroieous presumption of which the opposite 
party has been allowed the benefit. 

It appears to me that, if proceedings such 
as these before us were allowed to stand, 
the greatestsinconveniences and the greatest 
irregularities would arise. i 
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The 29th August 1866. 


Present: 


The Hon’ble J. P. Norman, Judge. 


~” + 


Summing up of Judgeo—Irregulari- 
ties. 


Queen versus Mohabur Bingh. 


Committed by the Magistrate, and tried by the 
- Sessions Judge of Patna,'on a charge of 
Rioting, Fe. 


. Remarks on certain irregularities of the Sessions 
Judge in his summing up, 
K 


« THE prisoner has been convicted, on oa trial 
before the Sessions Judge at Patna sitting 
' witha Jury, of the offence of rioting with 
other persons armed with deadly weapons, 
and abetting the voluntarily causing grievous 
hurt which was then and there caused in con- 
‘esequence of such abetment, and sentenced to 
5 years’ rigorous imprisonment. 

On appeal, many objections have been taken 
by the prisoner’s vakeel. 


 First.—The Sessions Judge, in his summing 
up, says: ‘The prisoners mookhtear has 
“« alluded to the absence of the other wounded 
‘‘ persons who formerly avpeared to give evi- 
‘dence. To these facts you will attach what 

weight you please. I must, however, 
“ point out to you that what is said for the 
‘t prosecution, viz. that the other witnesses 
“ have been bought over, may quite possibly 
‘be true, at least in my opinion. You can 
“ judge for yourselves whether a lapse of 
‘two years, When anger has cooled down 
“ an injured man, may, or may not, be likely 
to be bought over.” 


The statement.was singularly unfair to the 
prisoner. The statement of the mookhtear 
omployed for the prosecution was a wanton 
defamation of absent men who could not 
defend themselves, which should have been 
instantly and sternly checked by the Sessions 
Judge? There is not a particle of evidence 
to warrant it. The prosecutor was ques- 
tioned by the Court, and admitted that some 
of the witnesses denied the prisoners iden- 
tity with Mohabur Singh engaged in the riot. 
He said that, when they did so, he replied 
that there were sharers in the village who 
could swear to him. Therefore, at an ole 
- stage of the case, the prosecutor had the fol 
est Warning that ifthese witnesses were not 
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called, remarks would be made. Instead of 


allowing the prisoner the benefit of the ad-. 


mission madeeby the prosecutor, that some of 
the persons present did not think that the 
prisoner ‘was the Mohabur, the Sessions 
Judge actually adopts the wanton and uns 
founded assertion of the mookhtear, fer the 
prosecutor himself never said anything of 
the sort.” a 

It was a perfectly legitimate topic for the 
defence that the other wounded persons wera 
not called, and that the sharers in the village 
whom the prosecutor mentioned as being able 
to swear to the prisoner were also not called. 
Their absence made it clear that, however 
certain the prosecutor might be as to the 
prisonér’s identity, many persons not only 
present but wounded at the riot were of opi- 
nion that the other Mohabur was the rioter, 
The only proper answer which the prosecu- 
tion could make was that these witnesses 
were not called by the prisoner. 

Secondly, it was objected that the proceed- 
ings in the Civil Court in the suit by Jaffier 
Ally against the prisoner and his brother 
Oodit Singh were not admissible in evidence. 
But this is a complete mistake. They are not 
only evidence, but evidence of the greatest 
possible importance. They show that the 


prisoner was being sued for a division of the | 


grain at the time of the riot, when it was 
forcibly carried away by Oodit and his party ; 
that judgment passed azainst the prisoner and 
Oodit joiutly; that the prisoner absconded ; 
that his properties were attached; and that his 
wife, or a person so describing herself, paid the 
amount of the decroe to save the property 
from sale. 

I must further observe that the Sessions 


Judge repeatedly alluded to Oodit as “ pre- - 


viously convicted.” Ifit was necessary to 
allude to the aonvictions of Oodit, as was no 
doubt the case, the Judge, instead of reiterat- 
ing, and, as if were, laying stress on the fact 
of his conviction, should have told the Jury 
that they must try the present case on its 
own merits, aud warned them not to allog 
the fact of the conviction of Oodit to influ- 
ence their minds; that it proceeded on evi- 
denee not before the Court in the present 
case, and that the prisoner was not repre- 
sented in Oodit’s case. e 


As a matter of fact, there is abundant evi- 
dence in the present case to justify the con- 
viction of the prisoner, and I entertain no 
doubt of his guilt ; and therefore, although the 
irregularities alludéd to have been properly 
brought to the notice of this Court, they do 
not, in my opinion, make it necessary or pro-' 
per to reverse the conviction. 


L 


b 
1866.] e Oriminal 


+ D 


A ` wb: EE zb m meme E te me at ze - 


The Tst August 1866. 
D Present: | 
The Hon’ble Sir Barnes Peacaok, Kt, Chief 
Justice, and tte Hon’ble J.. B. ‘Norman, 
F. B. Kemp, W. S. Seton-Karr, and G. 
Campbell, Judges. Ta 
False Evidence—Alternative Finding 
~—Section 32 Act IT of 1855. 


Criminal Appellate Jurisdiction. 


Committed by the Joint Magistrate, and tried 
by the Sessions Judge of Sarun, on æ charge 
of Giving false evidence. e 

Queen versus Mussamut Zumeerun, 
a 
Where a witness Meany gives false evidence 
and it is doubtful whether the false statement was made 
before the Magistrate or before the Sessions Judge, the 
witness may be convicted of thé offence of giving false 


evidencé upon an alternative finding (Norman and 
Campbell, J. J., dubitantibus). 


D L 


, The deposition voluntarily eiveh before the Sessions 
Judge is admissible in evidence against the witness, to 
show the falsehood of his deposition before the Magis- 
trate, anything in Section 32 Act II of 1855 notwith- 
standing (Campbell, Jy, dissentienté ). 

This case was referred to a Full Bench by 
Norman and Campbell, J. J., with the follow- 
ing order :— 
Referring order.—W: are disposed to think 

that, under Section 381 of the Code of Cri- 
minal Procedure, the Court in passing judg- 
ment must distinctly specify the offence of 
which the accused’ person is convicted, opd 
thatit is only when the same facts constitute 
or form a part of an offence under one or other 
of two Sections or under one Section, and 
the Court, from imperfect information, is un- 
able to say under which head the offence falls, 
that it can pass judgment in the alternative. 
We doubt whether a finding that 4. B. on 
two different days made inconsistent state- 
ments on oath, isa sufficient specification of 
the offence. It may be that acharge may be 
so framed under Section 242 in order to guard 
against the contingency of the Magistrate 
committing on one charge and the Judge 
thinking the other proved, but that the Ses- 
ions Judge is bound to state which of the 
two he believes to be proved. 

There is another point in the case on which 
Mr. Justice Campbell entertains a strong 
opinion. 

A$ the point is of importance, and as there 
is a Circular Order which, we understand, is 
in conflict with some decisions of the Court, 
we would suggest the ease should be heard 
before a Full Bench of five Judges. 


Full Bench Judgments, 


Campbell, J.—A case of culpable homicide 
occurred in the district of Sarun. Chundee 
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Sookhul was charged with the offence, and 
was sent in by the Police to the Magistrate 
upon the ¢harge of culpable homicide not 
amounting to murdet. In that case, the 
present appellant Mussamut Zumeerun was 
sent up by the Police to the Magistrate as a 
witness. Before the Magistrate she deposéd 
that she had seen the prisoner Chundee beat- 
ing the deceased Beebun with his fiddle bow, 
and also that ebe had seen the marks of 
beating on the ‘corpse. 

After making the usual preliminary en- 
quiry, the Magistrate committed the prisoner 
Chundee Sookhul for trial before the Sessions 
Judge. Atthe Sessions trial, the appellant 
Mussamut Zumeéerun was again produced as 
a witness for the prosecution. Od that occa- 
sion she deposed that she never saw the pri- 
soner Chundee strike the deceased Beebun 
during the above time, namely, six months, 
or on any occasion, and that she did not see 
anf marks of beating on the corpse. Alter 
the trial of Chundee Sookhul, the present 
appellant Mussamut Zumeerun was committed 
to the Sessions on two charges: 1sé, Inten- 
tionally giving false evidence in a judicial 
procteding before the Sessions Judge of 
Sarun on the 18th December 1865; and, 2ndly, 
Intentionally giving false evidence in a judi- 
cial proceeding before the Officiating Joint 
Magistrate of Sarun on the 14th October 
1865. The perjuries assigned on these two 
charges were the statements, already noticed 
by me, made before the Sessions Judge and 
the Magistrate respectively. The only evi- 
dence which was. submitted to the Sessions 
Court by the prosecution in support of tere 
two charges consisted of the evidence of 
Doma Chupprassee who proved thé correct- 
ness of the record of the deposition of Mus- 
samut Zumeerun made on«oath before the 
Magistrate, and the evidence of Sadabut 
Hossein, Mohurir of the Sessions Court, who 
proved the correctness of the record of the 
evidence by Mussamut Zumeerun before the 
Sessions Judge. These two witnesses con- 
stituted the whole proof for the prosecution ; 
but there was also some evidence for the 
defence, consisting of Bikarree Kahar who 
says, ‘*I know the prisoner; she gave false 
evidence in the Magistrate’s Cutcherry ;” and 
Sheosuhai Mallee who says, ‘‘I know the pri- 
soner; she gave false evidence before the Ma- 
gistrate,” 

On this evidence, the Judge has convicted 
the prisoner, not of one charge or of the other, 
but alternatively, namely, that she either 
intentionally gave false evidence ina judicial 
proceeding before the Judge, or that she in- 
tentionally gave false evidence in a judicial 
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proceeding before the Magistrate. In the 
view of the Judge, the deposition before the 
Magistrate was evidence to show that the 
deposition before the Judge was false, and 
the deposition before the Judge was evidence 
_to show that the deposition before the Ma- 
gistrdte was.false. On this, Mussamut Zu- 
meerun appeals to this Court. 

The case came before a Division Bench 
consisting of my brother Norman and myself, 
and having doubts regarding the case, we 
referred it to a full Bench. 

We had, in the first place, some doubts whe- 
ther, under Section 381 of the Code of Cri- 
minal Procedure, it.was not necessary for 
' the Judge, in passing judgment, to specify the 
offence of which the aecused person is con- 
victed, and whether it is not only when the 
same facts constitute or form a part of an 
offence under one or other of two Sections, or 
untler one Section, and the Court, from im- 
perfect information, is unable to say under 
which head the offence falls, that it can pass 
judgment in the alternative. We doubted whe- 
ther the law enables a Judge, in sucha case as 
the present, to convict of either of two charges 
of false evidence in the alternative, when 


the facts constituting one of the alternative: 


offences are wholly different from and op- 
posed to those constituting the other alterna- 
tive offence. 

Another doubt was whother, with refer- 
ence to the provisions of Section 82 Act II 
of 1855, the evidence given by Mussamut 
Zumeerun before the Magistrate and before 
the Judge respectively could be. used as evi- 
dence against her in support of a Criminal 
charge of false evidence given upon another 
occasion than that on which the evidence so 
. used was given; Mussamut Zumeerun not 
having put herself, forward asa witness of her 
own accord, but having been summoned, and 
in a manner compelled to give evidence’ first 
before the Magistrate and then before the 
Judge. 

` With reference to the first point of doubt 
noticed by the Division Bench, [in some de- 
cree concur in the doubts which were sug- 
gested by my brother Norman. Iam not by 
any means clear upon the point. I eil only 
express some doubts, and I believe my bro- 
ther Norman will more clearly express his 
views on that particular. point. 


But with regard to the second point,—the 
construction of Section 32 Act IT of 1855,—I 
have astrong opinion which I will now pro- 
ceed to express. Section 32 is as follows :— 
o A witness shall not be excused fram answer- 
‘ing any question relevant to the: matter in 
“ issue jn aby suit, or in any Civil or Crimi- 


r 


‘(nal proceedings, upon tle ‘ground that the . 


“ answer to such question will criminate, or 
‘may tend dixectly or indirectly to crimi- 
“ nate such widness, or that it will expose, 
“or tend ‘directly or ‘indirectly to expose 
“such witness to a penalty or forfeiture 
‘fof any kind; provided that no esuch 
“answer which a witness shall be compelled: 
“to give, shall, except for the purpose of 
“ punishing such a person for wilfully giving 
‘false evidence upon such examination, 
subject him to arrest or prosecution, or to 
“ be used as evidence against such witness in 
“ a Criminal proceeding. ” 

In cases of false evidence formerly tried by 
me, I have expressed the opinion, with refèr- 
ence to the above provision, that, although the 
evidence of a witness taken before a Magis- 
trate may be used to prove his subsequent per- 
jury before the Judge, ‘the evidence taken be- 
fore the Judge cannot be used to prove a prior 
perjury before the Magistrate; that, conse- 
quently, when there is no other evidence on 
the record, a charge of false evidence before the 
Magistrate only supported by the subsequent 
évidence of the same witness before the Judge, 
must fall to the ground. If so, an alternative 
conviction that the accused has committed one 
of two offences, of which the not-to-be-sup- 
ported charge of false evidence before the 


Magistrate is one, cannot be sustained. Whe- . 


ther the conviction be on a single charge or a 
double charge, no charge can be supported 
without some evidence of some sort, ` 

As respects the charge of giving false evi- 
dence before the Judge, although the wording 
of Section 82 of the Act might leave some 
room for doubt, I do not think it could have 
been intended to protect a witness against sub- 
sequent perjury ; and understanding that the 
other Judges of this Bench fully agree with 
me on the poing, I may now ‘hold, with confi- 
dence, that the evidence of a witness taken 
before the Magtstrate may be used as pro tanto 
evidonce on a charge of subsequent false 
evidence before the Judge. 


As respects the other charge of false evi- 
dence before the Magistrate and the question 
of the admissibility, as evidence against the 
prisoner, of his subsequent evidence before the 
Judge, it seems to me that the policy of the 
Law on this latter point is clear. Thé old 
English rule was that no one was compelled 
to criminate himself, and no man was obliged 
to answer a question if ‘his answer would ex- 
pose him to the risk of Criminal proceedings, 
This system was attended with many incon- 
veniences, and the Indian Legislature, by Act 

UL of 1855, adopted another rule. Section 32 
enacts.that no witness shall be excused from 
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_ answering-any relevant question on the ground | did not go through the form of refusing to 
that the; answer will, directly or indirectly, | answer, and being told by ‘the: Judge that 
criminate’ such witness or expose him to a/she must answer. She was, I think, in 
penalty of any kind;. but then it goes. on | every sense, compelled to give evidence, 
to provide that “no such answer’ which-a| She was compelled to appear before the 
"7 witness shall be. compelled to give, shall, | Sessions Court, and, being there, the law by 
- “ expept for the .purpose of punishing such | penal enactments compelled her to give efi- 
person for wilfully giving false evidence | dence. "` 
“ upon such examination, subject him toany |  Mherefore, in me opinion, in this case, the 
f arrest or prosecution, or be sa ee nal evidence taken before the Judge was improper- 
dence against a Kë BEE ly and wrongfully ‘used in support of the 
“ proceeding.” Witnesses are bound over and | charge of false evidence given before the Magis- 


‘compelled to give evidence at a Court of} Gest a ‘ition f : NW 
Sessions, and, as I understand the present fone: only cantict serrate i that evi 


law, if a witness were to object, ‘I cannot Sar eens f 

sfate the truth, for that would disclose that |- The present case is somewhat complicated by 
I committed a murder, or that would-disclose this, that the prisoner has in some sort supplied 
that I gave false evidence on a former occa- what may possibly be considered evidence 
sion,” the Judge would explain, ‘* You need be | Upon this head of the charge,—that is to say, 
under no apprehension: you must answer, bar the charge of false evidence beforg the Magis- 
nothing that you say can be used against you trate,~—inasmuch as two of her witnesses have 
in order to convict you of the murder or the stated before the Court: “ I‘know that Mussa- 
false evidence on the prior occasion. You | ™ut Zumeerun gave false evidence before the 
may therefore speak out without fear.’ If Magistrate.” But if seems to me that a state- 
that be not the meaning of the law, I’ am | Ment of this kind without any particulars as 
quite unable to understand what is-the kepe o a a a l Ben 
i j itu e p eRe Saks 
ee tainly is totally insufficient evidence on which 


to appear in a Sessions case is protected from § y nt y 
any use against him of the evidence which to convict a prisoner of giving false evidence. 


he gives, and that such- evidence eannot be 
used against him in a Criminal prosecution 
to prove that’ he committed perjury on a 
former occasion. If it-were otherwise, wit- 
nesses who had committed themselves to 
certain statements, when first carried by the 
Police before the Magistrate, would be no 
longer free agents.. They would go into the 
witness box with halters round their necks. 
If théy venture to speak’ freely, they may 
immediately be committed on an alter- 
native charge of this kind without fur- 
ther evidence. The absence of any other 
evidence implies that, if fhey stick to 
their original story, they are safe; but if 
they say that which may be the truth, they 
are forthwith liable to be indicted for per- 
jury. If they give false evidence at the 
essions, by all means prove the charge and 
punish them. ‘ But to punish them on an 
alternative finding which necessarily implies 
that the evidence before thé Sessions may be 
true, without any other evidence to the 
prior perjury than the privileged evidence 
` which they are compelled to give, seems to 
me contrary to'the letter and the policy of 
the law, If that be lawful, Sessions trials 
must become a farce,—witnesses have no 





In my opinion, the conviction ought to be 
quashed and a new trial ordered. ° 


Norman, J.—I do not think thatthe first 
point in this reference is by any means. clear. 
For myself, I still feel the doubts which are 
expressed in the order referring the case, 
Section 381 says that the Court shall distinet 
ly specify the offence of which and the Section of 
the Indian Penal Code under which the prisoner ` 
is convicted, or if it be doubtful under. which 
of two Sections the offence falls, shall distinct- 
ly express the same, and pass judgment in 
the alternative according to S&ction 72 of the 
Code. T should still doubt whether a finding 
“í that a priséner either gave false ‘evidence 
before the Magistrate on the Ist of February, 
or else if that evidence be true, gave false 
evidence before the Judge on the Ist of May,” 
can be properly said to specify the offence of 
which the prisoneris guilty. Itisvery im- 
portant that there should be a definite and 
well understood rule on the subject, end I 
am quite satisfied to abide by the judgment 
of the majority of the Court. 


On the other point raised by my brother 
Campbell, it appears to me perfectly obvious 
that one who makes a criminal charge against 
option but to repeat the story once told to the | another cannot protect himself from a cross- 
Police -and the Magistrate. I do not think | examinatior on the direct question whether ` 
that it makes any difference that the witness the charge was true or false, on any pretext - 
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whatever. Even assuming, for the purpose 
of argument, that such a person could pro- 
tect himself, still if he answered voluntarily 
and without claiming protection, his answers 
would be admissible against him and would 
not be excluded by the 32nd Section of Act 
RH of 1855, because it would not be “ an an- 
swer which the witness had been compelled 
to give’ within the meaning of that Section. 
Indeed, if the witness claimed protection 
-in such a case and said in substance, “I 
refuse to answer, because the answer, if 
speak the truth, will convict me of perjury 
before the Magistrate,” the objection would 
be ulmost as strong evidence against him as 
if the witness had admitted by a direct answer 
that his former statement was false. 

Tf, then, evidence given in a subsequent 
case, in answer to cross-examination and un- 
due pressuse, would be receivable as against 
the witness to show that his former statement 

~ was false, much more must it be admisyible 
when the subsequent deposition of the witness 
is given voluntarily and without pressure of 
~any sort, as in the present case. 
A. subsequent deposition has always been 
ereceived both in England and in this country 
as evidence upon a charge of perjury to show 
the falsehood of the former contrary deposi- 
tion by the same witness. There are numer- 
ous Case on the point; and the propriety 
of admitting such evidence has never, as far 
as [ am aware, been questioned by any one 
except my learned brother Campbell in this 
case. 


Peacock, C. J—I have no doubt that there 
“may be an alternative finding as well in a 
case in which the evidence proves the com- 
mission of one of two offonces falling with-. 
in the same Section of the Penal Code 
and it is doubtful which of such offences has 
been proved, asan one in which the evidence 
proves the commission of an offence following 
within one of two Sections of the Penal 
Code and it is doubtful which of such Sections 
is applicable. 


This appears to me to be quite clear when 
Section 381 of the Code of Criminal Proce- 
dure is read together with Section 242 and 
Clause 5 Section 382 of that Code. 


A swears before a Magistrate that he saw 
the prisoner kill B. The prisoner is commit- 
ted to the Sessions for trial for murder, 4 
on the trial swears that he did not see the 
prisoner kill B, and the prisoner is acquitted, 
A is in consequence committed for trial for 
giving false evidence, and two charges are 

. framed against him under Section 242 Code of 
Criminal Procedure— 
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lst.—That he intentionally gave false evi- 


dence before the Magistrate by swearing that , 


he saw the prigoner kill B. 


2nd.—~Thatehe intentionally gave false 
evidence béfore the Sessions Judge by swear- 
ing that he did not see the prisoner kill B. ` 


The Sessions Judge finds that the prisoner 
intentionally gave false evidence, but that 
it is doubtfal whether the statement 
made before the Magistrate or that made 
before the Sessions Judge was the false one. 
Tf the prisoner was innocent and the state- 
ment *before the Magistrate was false, the 
prisoner has in consequence been improperly 
committed for trial on a charge of murder, 
and hag suffered all the degradation, annoy- 
ance,and anxiety of being committed on a 
false charge. Ifthe prisoner was guilty and 
the witness in consequence of bribery or other 
cause has sworn falsely before the Sessions 
Judge, the administration of justice has been 
defeated-and a murderer has been acquitted. 
It is clear that, unless the law is very defect- 
ive orwe are to trifle with the administra- 
tion of justice, 4 ought to be punished. 
Tt appears to me that the law is not deficient, 
and that the case is provided for by the Code 
of Criminal Procedure, whether it be read 
according to the strict letter or according 
to its spirit. 

In such a case if would seem clear that the 
Magistrate was right in framing a charge 
containing.two heads, under Section 242. 

The Sessions Judge would also be strictly 
within the letter, as well as the spirit, of 
Sections 881 and 382 Clause 5 in finding 
that A is guilty of the offence of intention- 
ally giving false evidence, and that he is 
guilty either of the offence specified in the 
first head or of the offence specified in the 
second head of the charge, and is convicted 
of an offence punishable under Section 193 
of the Penal Gode. The words in Clause 5 
Section’ 382 which follow the word “namely” 
are clearly given only as an example, and 
it is clear that, without an example of a case 
falling within the latter branch of Sectiof 
242, such a case falls within the strict letter 
of Clause 5 Section 382. 


The other point upon which Mr. Justice 
Campbell is stated in the referenee to 
entertain a strong opinion is, as I understand 
him, that the statement made by the prisoner 
before the Sessions Judge was, in consequence 
of Section 32 Act II of 1855, inadmissible 
against the prisoner in a Criminal proceed- 
ing, except for the purpose of punishing her 
for wilfully giving false evidence upon such 
examination, z. ¢., the examination before the 
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Judge.. ~The witness was not compelled to 
. give evidence before the J udge, and therefore 
the question does not arise, whether - she 
would be-protected from a, charge of giving 


- false evidence in her examination -before the: 
Judge, if she had been compelled to give, 
“evidence. 


tained upon that- point, there can be no doubt 


. that the evidence -given before the Magis- 


trate was admissible to prove that the evi- 
dence given before the Judge was false. The 
prisoner could not have been excused from 
giving evidence before the Magistrate. upon 
the ground that her answer might crirlinate 
her in respect of the evidence which he 
mifht afterwards give before the Judge. 
- The prisoner is charged with giving «false 
evidence upon her examination before the 
Judge, and upon that head of the charge the 
statement made before the Sessions Judge, 
as well as that made before the ‘Magistrate, 
are evidence, the former to prove that ‘the 
prisoner made the statement, the latter to 
prove that the statement was false within 
the knowledge of the prisoner., But? the 
statement of the prisoner made before ` the 
Judge, when used os, ‘evidence against her, 
is also admissible: in her favor, if the Judge 
believes it. The J udge, taking the two 
statements together ‘and the prisoner’s plea 


of not guilty ` which in substance denies that 


she intentionally gave false evidence before 
the Judge, says, “L cannot determine which 
`of the statements is false. I cannot, upon 
“tthe strength of the first statement alone, 
“ finding that it is contradicted by the second, 
‘say that the second is false. But giving 
“t the prisoner the benefit of the.doubt which 
has been created in my mind by the fact 
"rof the contradiction of the first statement 
“by the second;-I -cannot say that the second 
“Cis false. I can say that one gr the other of 
, the two statements was false within the 
prisoner’ s knowledge. 
ab the evidence. which has been given in 

‘t support of the charge that the second 
statment was false, I am doubtful under 
‘which of the two heads of charge the 

i ‘f offence falls. I'can only say that, the pri- 
‘soner has been guilty of intentionally giving 

- ‘f false evidence. I cannot say that she is 


“note guilty of intentionally giving false | 


S “evidence before the Judge, or that .she is 
, guilty of it, and therefore I can only find 
“that she is guilty ejther of the, offence 
‘t charged in tha first head of the charge or 
of the offence specified in the’ second head 
jf the charge, namely, that she intentionally 
‘ gave false evidence before the J udge, or 
‘that she intentionally gave falso evidence 


K 


Looking, therefore,. 


‘thefore the Magistrate.” The effect of that 
finding is that the: prisoner is liable to be 
punished for the offence for which the lowest 
punishment i is provided if the same punish-. 


ment is not BEE for both (see Penal Code, 
Seetion 72). 
Whatever opinion may be entér- 1: 


‘In the particular case-referred to us, giving 


‘false evidence intendifig’to cause a person to 


be convicted of culpable homicide not amount- 
ing to murder, such” as. the evidence given 
before the Magistrate, would be punishable ° 
more severely than: ‘giving false evidence to 
procure his acquittal.: -The former would 
fall under Section 194- of the Penal Code, 
and the latter under-Séction 193; the maxis 
mum punishment being for the former offence 
transportation for life or imprisonment for 10 
years with fine, and for the latter SE im- 
prisonment for 7 years with fine. . 


The ‘argument. of Mr. J ustice * Campbell 
would lead to the conclusion *that no indict- 
ment ought to lie for giving false evidence 
before a J udge if- it contradicts evidence pre- 
viously given in the case before a Magistrate, 
inasmuch as the liability to be indicted if 
the evidence given before the Judge differs 
from that given before the Magistrate would 
be an inducement to the witness to stick to. 
the first statement. 


- Kemp, J.—I entirely concur in the judg- 
ment of the. learned Chief Justice. 


Seton-Karr, J.—I- entirely concur with the 
learned Chief Justice. Indeed I had always 
understood that our Court and the subordinate 


‘Courts acted on.the principle laid down in 


the judgment with which I concur, and antt” 
this referefice was made, I was ‘not aware 
that there existed any very serious doubts on 
the point. Indeed, unless Courts did and 
could return an alternative finding in such 
cases of false evidence, the most disastrous 
consequences to the administration of justice 
would ensue. Violent crime ‘and crime of all 
kinds would go unpunished, and the witnesses 
who had been bought off to deny their state- 
ments implicating the perpetrators of such 
violent or other crimes, would go unpunished 
also. I can conceive nothing more detrimental 
to society. 


L 


-On the second point reférred to us, I regret 
that I cannot concur with Mr. Justice Camp- 
bell if I understand him aright. I think 
that the ‘examination of the prisoner before 
the Judge and the statement of the prisoner 
before the ‘Magistrate are admissible, for the 
reasons given by the Chief J ustice, and are 
admissible te test the prisoner’s guilt or in- 
EES 
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The 5th September 1866. 
Present : 


The Hon’ble P B. Kemp and W. Markby, 
ey Judges. 


Surisdiction—Quashing of illegal con- 
viction. 


Criminal Jurisdiction. 


Convicted by the Assistant Commissioner of 
Falamow, under Sections 379 and 429 
of the Penal Code, of Theft and Mischief, 
and punished separately for each offence; 
and referred by the Judicial Commissioner 
of Chote Nagpore under Section 434 Act 
AXV of 1861, and Circular Order dated 

15th July 1863. 


Gungwree Bhooea and Jhandoo. 


“A Lower Court hag no 


power to quash its own convie- 
tion though illegal. - ° 


We concur in the opinion expressed by 
the Judicial Commissioner that the second 
conviction under Section 429 was improper, 
and we order it to be quashed accordingly. 

The Court of first instance had no power 
to quash its own conviction though illegal. 


othe 5th September 1866. 
Present: 


‘The Hon’ble F. B. Kemp and W. Markby, 
Judges. 


Jurisdiction — Commitment — House. 


Lopes, Trespass. 


Pakhee Sing and Bojnauth Sing. 


Reference by Mr. Ainslie, Sessions Judge of 
Paina. 


Where a charga was preferred before "o Deputy 
Magistrate against certain persons, of having come 
armed with swords and with a large retinue and torches, 
and of having entered the complainant’s house by night 
and carried off thence a large amount of property, the 
Deputy Magistrate on the evidence convicted the parties 
of house-trespase under Section 448 of the Penai Code. 
The Sessions Judge thought that the offences charged, 
if proved, amounted to house-breuking by might or to 
some other offence within the jurisdiction of the Court 
of Sessions, and asked whether he could direct a commit- 
ment. s 


HeLD that the Deputy Magistrate had neither con- 
victed flor discharged any person of an offence not tri- 
able by him, that be had jurisdiction to try the offence 
charged, and that the sentence passed was within his 
com peteucy. 


Case-—I have the honor to request in- 
structions for my guidance in the following 
case. 

A chargo is preferred before a ‘Sub-division 

- Magistrate against certain persons (appel- 


Ce 


lants in this Court) of having come armed 
with swords, end with a large retinue and, 
torches, and of having entered the complain- 
ant’s house hy night, and of having carried 
off thente+a large amount of property. 

These offences, if proved clearly, amount to, 
house-breaking by night, or house-tresyass by 
night after having made preparation to cause 
hurt, and to commit dacoity. 

The Deputy Magistrate, on the evidence, 
convicts of house-tresspass under Section 448, 
Penal Code. This offence certainly formed a 
part of the offence charged, and it is an offence 
withih the jurisdiction of the Magistrate. 
The provisions of Section 427, Criminal Pro- 
cedure Code, therefore, do not apply to this 


case. 


_ The conviction, so far as it goes, is warrant- 
ed by the evidence, but the evidence goes 
much further, and the question is whether it 
should not have been on a higher charge, 
and as such higher charge is one within the 
jurisdiction of the Court of Sessions, whether 
I can direct a commitment. 


Before directing a commitment, it is clear 
that I must annul the sentence of the Lower 
Court, otherwise there would be the probability 
of conflicting Gecisions by the Jury on one side 
and the Magistrate and myself on the other ; but 
looking to Sections 55 and 427 of the Criminal 
Procedure Coce, Lam in doubt whether I can do 
so.. The fact of there being a proviso in Section - 


55 in the special case of culpable homicide for - 


enabling a Court to try a man a second time on 
the same facts for a new offence, and particu- 
larly of that power being limited to cases in 
which the Court had, at the time of conviction 
of a minor offence, no knowledge that death 
had resulted therefrom, appears to me to in- 
dicate that, ifin other cases a Court convicts 
of a lesser offence than the proved facts 
disclose, suclf offence being one in respect of 
which it has, jurisdiction, there can be no 
second trial on those same facts, more parti- 
cularly when the Court had knowledge of the 
nature of the offences actually committed. 


Moreover, this Court cannot, under Section 
419, enhance punishment on an appeal. To 
direct a commitment, would be to act witha 
view to enhancing punishment; otherwise it 
would be mere waste of time, as I am satisfied 
with the conviction so far as it goes. 


On the other hand, if the Sessions Court 
cannot direct the sentence to be set aside and 
the commitment to be made, any Magistrate 
may practically prevent the Sessions Court 
from acting under Section 435. Such would 
be the result in the case out of which this 
reference arises. 
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_The EEN to which: I. have, to ask the 
` Gut to reply are :—- 


REA —If; having before him evidence which 


in: -the ` opinion “of the J udge , disdloses’' án | < 


offence triable before a Jury in the Coütt af | 


* Sessigns,-a Magistrate should convict (béien, 
cused of an offence of lesser degree and within’ 


his ‘own'power to: dispose of, and should re- 


ject as untrustworthy or: otherwise pay no at-- 


tention to thé evidence in the higher Court, 
can the Judge, under Section 427, set aside 
the conviction, and under oe 435 a a 
commitment? ` 


Bag, —Or, without setting aside the con- 
viction, can the Judge order a commitment 
for the major offence, and proceed to try the 
prisoners again thereon? If so, should not 
this- power be -sparingly used in extreme 
cases only, so as to avoid danger of conflicting 
decisions on the same evidence ? 

8rd.—Is the fact of the matter having come 
up on appeal against the conviction; by . the 


Deputy Magistrate, a bar to further’ -proceed- 
ings against the appellants ? ae roy 7 


Iam induced “to ` Make this referenée,ias 


_ this is the second ‘ case of the same kind that 


has come before me from the Deputy Magis- 
trate of- Behar. ` Inthe former I declined 
to act under Section 435, còntenting' myself 
with expressing an opinion that in such cases 
a Magistrate would do well to send the ac- 
cused before a Court competent to deal with 
the whole of the offences disclosed. As such 
cases may -be of fr equent occurrence, I think 
the point should be settled that, if I have the 
power to interfere, I may excercise it when 
necessary; and if not, that it maybe noted, 

with a view to futire amendment of the Ori- 
minal Proceduré' ‘Code. 


I do not send: up-the SE record; as 
the question is'a General one and is in no way 


affected by the particular facts of the case out | 


of which this reference. ar ises, 


o Judgment of the . High Court. — Upon refor- i 


ring to the procedings of the Deputy Magis- 
trate, we-find that he has not convicted any 
person of an offence not-triable by him, nor 
has he discharged any accused person in: any 
case °of. an offence not so triable. The pro- 
visions of Sections 427 and 435 of the Code 
of Criminal Procedure do not apply to the 
case before us. The Deputy Magistrate had 
jurisdiction .to try -the offence, and the sen- 
tence passed was within his competency, We 
therefore, as far as the present case is concern- 
ed, answer the questions put to us in the 


` negative. 


GC 5th September ee 


t + 


o Pr esent ` 
i “The Hon'ble PB. Kemp and W. Markby, 
a Jutges, os 


Security to keep the: peace (Term of). 
Queen omg W: Don Dolloi. ` 


Committed by the Ažsisiant Commissioner, and 
tried by the: Deputy, Commissioner of . 
the Cossyah and: Jenteal Mets, on a charge 
of Abusive language.” 


The period for which i a ‘prisoner. can be. bound down 
op security to keep the:peace is one year from the date 
of his release from EE l . 


ar 
CM 


We see: no “reason to interfere.. with ‘the 
sentence’ passed. It certainly appears to be 


; prima facie severe, but as it has been u pheld- by 


thé Lower Appellate Court, which is necessarily 
better acquainted with the facts of the case 
and character of the prisoner -than we--can 
pretend fo be, we do’ not think it right to 
disturb it. 


The period for which the prisoner can ‘be ~ 
bound down on-security to keep the peace is 
one year from the date the prisoner is released 
from Jail. The order of the Lower Court is 
amended to this extent. ; 


ame 





` The 8th ‘September 1866, 


EN Present : ` 
The Hoste P. B. Kemp and W. Markby, 
: l Judges. 


“Public Nuisances. 
Criminal J urisdiction. 
Referred under Section 434 of the Code of 


Criminal Procedure, and Circular Order No. 
18; dated 15th July 1863. 


J EH ‘Mundul ang. Scher, 
b  Zergie l bh 
J amul Sheikh and another. 


The omission of a person to keep his ponies from 


straying is not a public nuisance punishable u 
Section 290 of the Penal Code, SS 


Ir is clear that there was no offence com- 
mitted punishable under Section 290. which, 


relates to’ public nuisauces. . Public nuisances. 


~ 
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are defined by: Section 268 asany “act or 
illegals omission which causes any common 
injury, danger, or ‘annoyance tothe public or 
tothe people in gencral who dwell or occupy 
property in the vicinity, or which must neces- 
sarily cause’ injury, obstruction, danger, or 
annoyance to persons who may have occasion 
to use any public right.’ But the omission 
of the accused to keep his ponies from straying, 
though illegal, was not proved to have caused 
any common injury, danger, or annoyance 
whatever; nordid it necessarily cause any 
injury, &c., to persons having occasion to 
use any public right, within the meaning of 
the second branch of the Section. The only 
person injured was the Collector who must 
resort to a Civil action for the wrong (if any) 
which he has suffered. 


The convigtion must therefore be quashed, 
ang the fine, if paid must be returned to the 
defendant. ` i $ 


` The 8th September 1866. 


e Present : i 
The Hon’ble F. B. Kemp and W. Markby, 
Judges. 


Trial by Jury—Charge of Judge. . 
Queen versus Bolakee Koormee. 


Committed by the Magistrate, and tried by the 
woes essions Judge of Patna, on a charge of 


It is the duty of a Judge to state to the Jury what 
are the principal points in the evidence and how. they 
bear for or against thé prisoner --in short, to render the 
Jury every assistance in his power towards coming to a 
right conclusion. 


We think that the case has not been satis- 
factorily laid before the Jury. By Section 379 
of. the Indian Code of Criminal Procedure 
the Judge is required to sum up tho evidence 
on both sides, and, in doing this, it is the duty 


‘of the Judge to state tothe Jury what are. 


the principal points in the evidence, and how 
they bear for and against the prisoner. We 
gather that in this case the prisoner had, at 
some tire or other, set up the defence that 
the dät bearers had got frightened, and 
thought that he intended to attack them, when 
really he was innocent of any such intention. 
This defence appears to us by no means an 
improbable one and not inconsistent with the 
facts of the case, and it ought to have been 
laid defore the Jury for their serieus consi- 
deration. The evidence for the prosecution 


` | 


ed. In short, itis the duty of the Judge to’. 


render the Jury every assistance in his power 
towards coming te a right conclusion. ` In 
this case’ the 5 udge really delivered: to the 
Jury no charge at all ; and altogether the trial 


appears to have been conducted in rather a" 


hasty manner. 
The case is therefore sent back for re-trial, 
the present conviction being quashed. 


* The 10th September 1866. 


The Hon'ble G. Loch and J. P. Norman, i 
l Judges. 


Evidence—Statement of Police Officer 
as to prisoner's previous bad cha- 
racter. 


Queen versus Gopal Thakoor. 


Committed by the Deputy Magistrate of Ban- 
coorah, and tried by the Sessions Judge of 
West Burdwan, on a charge of Dacoity. 


Remarks on the improper admission, at a Sessions 
trial with the aid of Assessors, of a Chowkeedar's state- 


-| ment as to the previous bad character of the accused, 


Tue prisoner has been convicted by the 
Sessions Judge of West Burdwan, concurring 
with the Assessors, of dacoity, and sentenced 
té imprisonment for ten years. 


It appears that some carts containing 
indigo seed were being driven along: the 
road from Raneegunge to Bancoorah, when 
10 or 12 men came out of the jungle 
and stopped the hindmost cart, Five 
bags of the seed were carried off into the 
jungle, where they were’ found cut, with 
some of the indigo seed strewn on the ground, 
The carters told the Police they could 
¥ecognize two men, and they did recognizé 
two men, one of whem was the prisoner, out 
of five whom the Police brought before them. 

Looking at the state of distress for want of 
food which prevails in the district; congder- 
ing that tho object of the offenders was 
evidently only to get food; that the whole of 
the property has been recovered, the dacoits 
having left the bags on the ground when 
they found that they did not contain rice or 
other edible grain; and that no violence of 
any sort was used, we think that the sentence 

‘is rather severe, and we reduce it to two years’ 


also ought to have been analysed and explain- rigorous imprisonment, 
D a è 
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Wer mist ECH ve that a, ewan was soared while carrying off the ‘plunder: 


a 


eg 


He 


most improperly permitted bb the Sessions ‘eonfessod to the Deputy Magistrate, and men- 


Judge to~state.at the trial `" that- the “prisoner, 
had ‘been imprisoned for seven years in: 8 
e previous dacoity case, and that the neighbours: 
were Afraid: of hiñ, Asa matter of fact; hei 
evidericé against the. prisoner was very slight, 
consisting of. little.-more than his identification 
by two of the carters who had never seen him 
before that night, and that evidence was not 
tested by any examination of details,—as, for 
instance, by seeing whether the witnesses had 
given any description of the persons of the 
offenders before. the prisoner was actually 
arrested. ` 
The Assessor’ Baboo Doorga Pershad 
Patuck at once relieves himself of any 
doubt-or responsibility by seizing upon’ the 
chowkeedar’s statement. He says the 
prisoner is a very bad character- who -has 
undergone seven years’ imprisonment already. 
We have no doubt but that . the- prisoner 
has been prejudiced by the improper ‘admission 
of this evidence. If he had put : “forward any. 
substantial defence, we "should haye doubted 
whether the conviction, otight to staid; ` ` But, 
on the whole casé,.we.see.no reason to think 
that the conclusion as Ka ‘his guilt is not 
correct. . 


v: r 





The 10th Septembor..1866. 
A Present 7 ) 


e E Tho Hon'ble G. Lock, Judge. - 
ze DES i 7 
Conviotioñ Gontession—Corrobora- 
= ue Ka CN ‘stion. è a A 


D A b- 
i SA es EP D + 


EE Quieen verstis -Runject. Sontal. 


Committed by the Deputy Magistrate, and tried 
* by the Officiating Sessions Judge of Midnapore, | 
on a charge of Dacoity. 


A prisoner may be convicted on his own uncorro- 
berated confession. £ S 


Tue conviction of the prisoner Runjeet i is, 
correct, and his appeal has been dismissed. 


It is necessary to point.out to the OfMciat- 
ing Sessions Judge that he has committed 
an error in law in releasing the other pri- 
soners on the ground that there was no other 
evidence to corroborate their confessions. 
The prisoner Runjeet was knocked down and 


‘tioned the names of his companions who were 
‘apprehended and confessed. Neither the 
‘Sessions Judge nor the Assessors ‘question the 
truth of their confessions, but because there is 
no corroborative evidence, such as recognition, 


or property found’ in:their- ` possession, the. pri- 


soners have been pronounced to be not guilty. 


By Section 366 -of.. the Code of Criminal 


Procedure “ the’ ‘examination of an accused 
person’ before the: ‘Magistrate shall be given 
in evidence at thé: ‘trial; 2 and if there are no 
grounds for questioning ‘the statement then 
made, either as- regards’ thie manner of record- 
ing it, dr as to'the facts: “stated i in it, the pri- 
soner, can be convicted. op that’ ‘statement 
without other corroborative evidence. ` 

J Beg : ae pene 
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Present: ~ gg 
The Hon'ble J. P. N orman, Judge. 


Fugitive Offender—Proclamation— 
*. Forfeiture of property. 


+ 


Criminal Jurisdiction. » 


Referred under Section 484 Act XXV of 
1861, and: Circular Order dated 16th July 
1863, No. 18. 


A Shewdyal Sing, 
., versus 
: ban Bing 


ET e Eë 
WM 

- y 
Bee 


_tion under" Section ‘183 Code of Criminals’ 
specifying a time within which such person is required 
to appear, But before a Magistrate can issue such a 
proclamation, he must be satisfied that such person has 


rocedure, 


absconded or is concealing himself for the purpose of 


avoiding. the service of the warrant, 


r D "A Le 


fam is a case’ sent up by the Sessions | 


Judge of Bhaugilpore ‘under Section 484... 

It appears that; oi the -Ist of-June 1864, a 
on was issued’: for: the arrest of Shew- 
dya a E ' 

I may. observe that the warrant doés . not 
‘state the offence with which the accused 
was charged, as: required by Seotion 76 
and Form B: Ee Code of Criminal E 
cedure. 

« On the 1Tth of J une, the Sub. . 

the Soorujgurh Station made a Wee star of 

constables EE Ali and Bunsée Sing had 
~ 
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“Before. ihe adar of an order declaring the property 
of an accused person who cannot be found, to be at the. 
disposal of the Government, there must be a Late 
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been deputed to execute it; that they had made 
great search and tried their utmost, but failed 


to find the defendant who was concealing him- 


self in some unknown place, and that he could 
not be traced. 


On the 14th of June 1864, that Magistrate 
made an order that, ‘ as, in reference to the 
return of the warrant by the Sub-Inspector, 
it appears that he could not find Shewdyal who 
had been ordered to appear, it was therefore 
ordered that the property should be attached, 
and that notice be issued under Act XXV 
of 1861. 


Before the Magistrate can issue the’ written 
proclamatiow under Section 183, and order 
the attachment of the property of an accused 
party who cannot be found, he must be satis- 
fied that such person 18 absconding or concealing 
himself for the purpose of avoiding the ‘service 
of the warrant. 


The Magistrate should have recorded in his 
proceedings whether or not he was so satisfied. 
The mere fact which he does record, viz. that 
the Sub-Inspector could not find Shewdyal, is" 
fot enough under these Sections. 


It seems wholly uncertain whether any 
written proclamation under Section 183, re- 
quiring Skewdyal to appear within a fixed 
period, ever did issue from the Magistrate’s 
Court. There appears to be no copy of any 
such proclamation in the proceedings. It is 
only by a mere conjecture that we could infer 
that this proclamation is what the Magistrate 
«ades to in his order of the 14th of June 
as ‘‘anotice under Act XXV of 1861.” If any 
such proclamation ever issued, there is, as the 
‘ Judge says, nothing to shew that it was pub- 
licly read or stuck up as required by Section 
183. The Joint Magistrate says,“ the Nazir’s 
return cannot be found.” The entire absence 
of all allusion to any proclamation in the 
subsequent proceeding leads to the inference 
that none was in fact issued. 


It is admitted by the Joint Magistrate that 
no order has been passed declaring the pro- 
perty to be at.the disposal of the Government. 
Now, if there was no proclamation under Sec- 
tion 183, no such order could have been or 
can now be made. Eyen if any proclamation 
was in fact issued, there is nothing in 
the papers on the record to show what was 
the time specified as ‘that within which 
- Shewdyal was ordered to appear ; and conse- 

quently, even if it be attempted to support 
the. order for sale, as an irregular and 
_informal order placing the property at thee 
disposal of Government, as suggested in a re- 
mark by the Joint Magistrate, the Joint 
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Magistrate had appar ently no evidence before ` 


him on which Re could have found that Show- 
dyal did not cotne in within the time limited 
by the proclamation. 

As the rights of the Government and Des 
purchaser will be affected by an order Setting 
aside the sale, the sale ought not to be set 
aside without giving them an opportunity of 
being heard. 

It is therefore ordered that the Govern- 
ment and the purchaser be at liberty to show ` 
cause on Friday, the 28th of September, why 
the order of the Joint Magistrate for the sale 
should not be repaid to the purchaser. Notice 
will be served on the Government Pleader, the 
Collector of Bhaugulpore, and on the pur- 
chasers Brijolal Singh and Ramdyal Singh, and 
their Mooktear Oojenlall. 





The 24th September 1866. 
Present : 


The Hon’ble J. P, Norman and G. 
Campbell, Judges. 


Disputes concerning use of water— 
Section 320 Code of Criminal Pro- 
cedure (Construction of ). 


Criminal Jurisdiction. 


Referred under Section 434 Act XXV of 
1861, and Circular Order No. 18, dated™ 
15th July 1863. 


Moonshee Hurukh Lall. 


Section 320 Code of Criminal Procedure is not in- 
tended to provide a substitute for a Civil suit to declare 
the rights of the parties, but only empowers the Magis- 
trate to order that possession shall not be taken by any 
party to the exclusion of the public, until the party 
claiming possessién obtain a decree for exclusive pos- 
session: 

Ir is quité clear that the order of the _ 
Magistrate is erroneous, and must be quashed. 
When it appears that the use of water is 
open to the public or to any person or class 
of persons, the Magistrate under Section 320 
may order that possession shall not be taken 
by any party to the exclusion of the public or 
such persons until the party claiming posses- 
sion obtain a decree adjudging o him such 
exclusive possession. Here the complainant 
was not in possession. She was simply a 
zemindar who had ltt her lands in farm. 
If the farmer and the ryots who actually 
used the water had complained, the case 
might have been different. The Section in 
question is not intended to provide a sub- 
atitute for a Civil suit to declare the rights 
of the parties , 
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d a De 24th September 1866. 


Present : , Doe e 


mee ts s 


l The’ Hon'ble J. P: Norman i G. Cari Eë D 
De i Lt 


-` Judges, 


HM W af 
Ley 


gebai, before. " Magistrate—Procedure | 


on denial: ‘of complaint by accused, 


a ZC iN- i r? 


` “Criminal J urisdiction. 


Referred nda Section 434 of thie Code of 
Criminal Procedure, and Circular Order 
No. 18, dated 15th July 1863. 


j Ahlad Monee Dossee. 


kd 


When an accused person denies the truth of the 
complaint: made against bim, the Magistrate ought, 
under Section 266 Code of Criminal Procedure, to hear 
the complainant and his witnesses in support of the 
complainant, and also the accused and his witnesses, 


Tue proceedings of the Joint “Magistrate 
in this case are utterly illegal. “The ‘Road 
Inspector of Bauleah™ reported ~certain” ‘per- 
sons for allowing ‘their tanks -tobe in a 
filthy state. Gumany_ Chupr assy, ‘appeared 
in support of the, complaint on the 28th of 
June of the present yéar, and stated that in 
Gurrukparah Lall. Bahari Baboo’s two 
tanks were in a very filthy state. ~ 


On this a summons issued directed to 
Ahlad Monee, the wife of Lall Bahari. 


On the 13th of July Radha Soonder Raie, 
Mooktear Agent for. Ahlad Monee, appeared 
and made defence, stating that she had one 


: ditch in Gurrukparah thatit was clean, that it 


was cleaned two, months ago, that she was 
fined 3 Rupeés for not cleaning it before by. 
the Deputy ‘Magistrate, and that she had no 
other tank in “Gurrukpar ah. 


On this it was'the: ‘Magistrate’ s SC duly 


-to hear the ‘édimplainant, and kis witnesses in 


support of his complaint, and also hear the 


~ acoused and her witnesses under Section. 266 


.this ‘day, I fine her 32. Rupees, being 16 | 
- +” | opinion on the point. 


Code of Criminal Procedure. 


But without hearing. any witness at all, 
without eyen having. given’ to the accused 
any opportunity of cross-examining or con- 
tradicting Gumany eho bad been examined 
in Hr absence, he writes: ‘* Defendant No. 
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think | that, if the offence was .proved, she 
might | have been fined under Section 290 (see 


-| Section 32). The conviction must be quashed, 


and the fine repaid. 


Les H 
D 
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The get CN 1866. 


LA Se 


` Bresent 


The ee E `B. “Keng ai W. Markby, 
“Judges, 


Evidence ane deciarations—Rape. 


_ Queen versus ‘Biséoronjuin Mookerj joe. 
L 


Revised únder Section 405 Còde Bis Cri- 
minal Procedures 


ý om Pe oN KM a > i š 
The dying declaration of a deceased persón. O admis- 


A 


l. gible in evidence on a charge of rape. ; is ee A i. 


THE question put to us in this oage lalaa 
to the admissibility of the dying declaration 
of p deceased person. è 


The `prisoner was indicted on a charge of" 
murder and rape.. The general evidence 
against tlie prisoner was that he enticed the 
deceased girl into his house, fron? which she 
returned shortly afterwards, having suffered 
such great violence to her person that she 
died. shortly afterwards. 


The Session Judge -was of opinion that 
the deceased made the statement in question 
under ithe: apprehension of impending death. 
The ‘effect: of the statement was that the 
prisoner was the porgon who committed the 
| atinge., 


‘The < Session Jtdge told the Jury that the 
evidences was admissible on the charge of 
murder, but that, on the. charge of rape, it 
was not so; and that, when considering this 
charge, they were to attach no weight to - 

“this evidence. 


The prisoner was dequitted of ‘murder, 
and convicted of rape’; and as,-with respect to 
this offence,. the evidence was rejected, the 
conviction is ‘in’ no: way invalidated if the 
Session Judge was.in oar opinion wrong in 


4, (that is, Ahlad Monee) not being present ` his direction. - But as the question has 


Rupees’ on account of each tank,” 


The Sessions J udge suggests that’ the 
aecused could not’ 
Section 269 -of the Penal Code. 
is probably right. 


\ 4 


been put to us, we are willing to state our 


We admit that the Session Judge’s ruling 


be convicted under | is in perfect accordance with the English 
In this he | law of evidence as applicable to criminal 
But we are disposed. Io" cases, the - -admissibility of- dying declarar 


S 
z 
tay @ 


: > 


76 Criminal 


EI 


fre WEEKLY REPORTER. 


Rulings. 


A Se a 





tions being there confined to cases of homi- 


cide, where the death of the party making Best, Phillips, and Taylor, all recognise: ‘the CS 


With regard (o (he English: treatises, 


I 


[Vol VI. 


the declaration is the subject of enquiry; exclusion of the evidence in such cases. 


but for the reasons we are about to state,” they all treat the admissibility of dying. des: 


we do not consider so narrow a rule to 


exist in this country, not because of any); 
difference between. Europeans and Orientals; i 


but because we do mot’ consider that the 
English rule rests: on» Kc gound princi- 
ples. 


For the reasons Wat by: the Chief Justice 
in the judgment. of-the Full. Bench in Reg. 
vs. Kyroollab, Weekly’ ‘Reporter, Criminal 
Rulings, Vol. VI, page’ 21, “we feel our- 
selves at liberty . to: examine. any rule of 
evidence applicable to. Criminal eases for 
which English : authority, alone is quoted, 
dnd which'has not been established here by 
Legislative enactment, or by the long practice 
of the -Courts. recognized be the superior 
Courts of., ‘Appeal.’ i e 


The: ‘only Legislative. enactment upon the 
subject in -this-country is the provision con- 
tained? in Section 29 of Act II of 1855, 
which ‘provides that where dying declara- 
tons are evidence, they shall be received, if 
“it be proved that the deceased was at the 
- time of making the declaration, . and then 


thought himself to be in danger of impend~- 


ing denth, though he entertained, at the time 
of making it, hope ‘of recovery. This pro- 
vision, though’ it modifies the English law 
on this point in an important particular, does 
not affect thé present question. 


~tiseoms pretty certain that the.. law i in! 
England on.this subject has been, much‘ har- 
rowed of late years. There "are ‘instances 
ini the older books in which dying. declara- =p 
tions have been admitted in Civil CASES, ‘nand 
in no case earlier than Rex vs. Hutchinson, 

in. 1822, (see vol. 
rule appear to have been laid down that 
dying declarations are only admissible where 
-the death of the declarant is the subject of 
enquiry. The existence of this rule of ex- 
_ clusion is asserted in R. vs. Mead, page.608 ; 

bat Mr. Justice Coltman ard Mr. Baron 
Parke i in R. vs: Baker, Moody and Robin- 
gons’ Reports, vol, 3. ‘page 53, did not act 
-upon it In Bos Hind, -29 Law Journal, 

‘Magistrates’ Cases 148, the rule as laid down. 
in R. vs. Mead was again enunciated and 
acted on. Neither in R. vs. Mead, nor in R. 
vs. Hind is a single argument given or au- 
thority quoted in support of the rule. : 


2, page 608) dées the: 
| why this eviderrce is admitted: ; 


“elarations -a8 itself exceptional, and place 
this limitation on the exception, that the 
declaration must relate to the death. of ethe, 
person making the declaration, . and i is only 
evidence when ‘that is the. subject, of en- 
quiry ; but there i is little force: in-their rea-. 
soning, -> - SE 


Our reason for thinking that this-evidence 
ought bo have been admitted is. that no 
possible reason can be given for its admis- 
sion in the ease where the dgath of the 


party making the statement is the subject ` 


of the enquiry, which does not apply’ with 
equal-force' to its admissibility in the pre- 
sent case. 
clarations are admissible is that, when they 


The ground on which dying’ de~ 


> a 


om 


are made, the declarant is in a condition in ` 


which, according to the experience of man-. 


-kind, it ig not, less likely that what he says 
is: true, ‘than if it had’ been said before a 
Magistrate: under the sanction of aon oath 
and ` in .presence of ` the- prisoner., . It isy 
therefore’ put on a level with a deposition, 
technically so called, ‘Wwlith is admissible in 
case of the deponent’s death or absence from 
illness. But this has nothing to do with 
the nature of the crime to -which: the evi- 
dence relates ; it is just as applicable to one 
crime as another. 


It has been said that Courts have been ` 
driven to accept this evidence by the ne- 


cessity of the case; the necessity arising’ 
from this, that the injured person, who 


| might be the principal witness against -the 


‘prisoner;'is dead. We may remark that such 
necessity, as it is called, is ‘not a: ‘ground for 
‘receiving evidegce seht: ‘ought, .on Other 
grounds, to be excluded; nor is:it the reason 


, but even if: 


it were so, that necessity is just as likely to . 


exist where the deceased person has been 
robbed, or raped, or assaulted, as where he" 
has been murdered. 

Considering, therefore, as we do, that 


dying declarations are a species of evi- 


dence, which on the’ whole are likely to 
be useful in leading Juries and Courts 


D V 


of Law to a right conclusion on the- 


-facts before them, and that the principle 
ou which they are admissible in cases of 


| murder is‘ applicable to their admissibility 


in other cases, we think that the Session 


-It.cannot, therefore} be said that the au- | J udge-. was wrong in his direction to the 


thority of English decisions: is very strong|Jury, and that the evidence in question , was 


in EES of the exclusion. 


r 
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‘admissible on the charge. of rape. 
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“The Hon'ble F. B. Kemp and W’ Markbj, ki 
TERJE: dë SC A 
are “The 27 th Setzer 1866. 


ividence (of openers) 


Queen versus ‘Réaz Ali alias Dulloo Khan, 


ated 


Committed..by the Joint - Magistrate of 


Monghyr, and tried by the Session Judge 
of Bhaugulpore, on a charge of Dacoity. 


‘The evidence of persons who are themselves liable to 
punishment should be carefully sifted and tested before 
they can be: relied on in a Court of Law, 


In this case we are not satisfied swith ‘ the 
evidence on which the prisoner has beén 
convicted. No one can doubt that the 
testimony of persons in the position of 
witnesses Nos, 2, 3, and 7, however useful 
it may be in assisting the detection of. crime, 
requires to be very” carefully sifted, before 
reliance can be placed’on it "mm a Court: of 
law. There always will exist in the minds 
of persons who. | are themselves liable to 
punishment, a notion ` that they will obtain 
benefit by procuring the conviction of others. 
In the present case the evidence of these 
witnesses -appears to have been in no way 
tested, and the only circumstance which is 
mentioned as confirming the truth of their 
statemonts is that the prisoner’s name was 


' mentioned on a former occasion as. one of 


' think, too slight to add such weight to the 


-occurred four 


the dacoits. But this circumstance is, we 
evidence of the: informers. It does - not 
appear that it. was br these persons that 
the name Was ‘mentioaed, and no: steps 
appear to have been taken upbn the inform- 
ation. ` 

It is true dei the witnesses 1, 4, and 5, 
profess to identify the prisoner as one of the 
dacoits, -but we cannot attach ‘any import- 
mice to their statements. > The dacoity 
or five years ago, and 
hone. of these persons had erer seen the 
prisoner before or since. Identification under 
such „Circumstances, except in very rare 
cases, appears: to us to be quite out of the 
question.. 

We regret that ‘the. Sessions J udge has 
not furnished us at greater: length with his 
reasons for convicting the prisoner, without 
which it is extremely difficult or a Court 
of Appeal to come toa conclusion ou evi- 
dence not taken before. them. ` But on the 
whole we feel bound to say that a _convic- 
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tion on this evidence cannot be supported, 
We, therefore, order it to be quashed, and 
the prisoner to be acquitted and released. 





EN ` EI 


a 


Present: . 
The Hon'ble w: Markby, Judge. 


License. (for: canrying’ ‘on Slaughter- 
house under Act. tt ‘of 1865 B. c ) 
—Notice of revocation: 


E bé 


Petition of Mr. E Vire `Baldane,. Vice- 
Chairman of the M unicipal, Cominis- 
sioners for the Subur bs of Célleutta. 

The length of notice to be given n to persone “holding 
licenses for carrying on slaughter-houses under Act. VII 
of 1865 B. C. must be determined in each case according 
to its own particular circumstances. 


“ Tat a license was granted on the 24th. 
June 1865 to Rohametoollah, to use a place 
for a slaughter-house within the Suburban 
Municipality, and was to last until ‘ further 
orders.’ That, with a view to register all 
licenses and to make temporary ones perma- 
nent, and for other Municipal purposes, a 
notice was issued on the 9th July 1866 on 


+ 


‘Rohametoollah, imforming him that it was - 


necessary for him to take out a fresh license 
within seven days,» on failure of which™tite> 
tempor ary license he already held should be 
considered forfeited. That by a letter signed 
by Messrs. Dignam and Carruthers, his at- 


-torneys,° “Rohametoóllah declined to attend to 
“this, requisition, and went gn slaughtering 


without’ fresh license, although the old one 

was no more in existence. That Golam Hos. 

sein; who alleged himself to be a servant of 

Rohametoollah, was, on & personal inspection 

madé by the Vice-Chairman, found to have 

been continuing the slaughter-house without 

a license, and le:was “accordingly charged. 
under Section 1-Act VII of 1865 B. C., with 

having a place- as a sliughter-house without 

a license. The ‘sitting. Commissioner con- . 
victed him on the 31st “August last and fined 

him Rs. 200. 


“The defendant, Golam Hossein, being 
dissatisfied with this order, appealed to the 
Sessions Judge of the 24- Pergunnshs, who, 


‘on the &th instant, overruled the conviction 


‘and remitted -the fine, on the ground, as. 
stated inthis judgment, that the seven days’. 


: SR 


| | 
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‘withdrawal of the license und the infliction 


i ‘of the fine were not justifinble. ng Present: Tog Sa 


= 1 


Pie Hén’ble William Markby, Judge S 
d o, i =e i e 


os We ‘Forgery. `- vz @ 


Sri 3 
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© Your petitioner is not aware’as to the ex- 
tent of relief he can expect from your Lord- 
ship’s hands in connection with the question, 
of fine which has’ been ‘remitted in this case |’ 
-by the Sessions Judge’; ; but he has no doubt 
‘that, under Sections 404 and 405 of the 
- Code of Criminal -Procedure, this Honorable 
Court possesses full powers to correct any 
mistake committed be any subordinate Court 
on o point of law; your «Lordships “will, 
therefore, be pleased to settle authoritatively 
as to whether the Sessions J udge was legally 
correct in* saying. that the words -* until 
further orders’ “entitled any person to sup- 
ply a fime-or a license with such words sub- 
‘jected to be.cancelled at any time after- the 
helder of it was duly warned, 


E ‘When. Robametoollah refused through 
his, ‘attorney , to take out a fresh license, and 

l relied entirely on his former one, which was 
‘void, it. cannot be said that the old ‘license 
Kr sufficient to protect him or his seryants 
“from the punishment which the law inflicts, 
for carrying on a slanghter-house without a 

- license. Your petitioner, therefore, craves 
q that yous Lordship will be pleased to set 
aside the opinion expressed by the Sessions 
Judge, and your petitioner as in duty bound 
shall ever pray.” 


r 
m ae « 


, Queen’ WEF SUS Gyanée Ram. gëf 


Committed by the Magistrate, ind tried ‘by 
' the Sessions Judge of Shahabad, ona S 
chagge of fraudulent execution in signing 
a document, Ze, 


‘The signing of a vakalufnamah in the name of ĉo- 
decree-holders without their authority to do so, and- - * 
delivering it to a vakeel with instructions to file a 
petition stating that the debt had been satisfied, and 
praying that the case may be struck off the file, `i is 
oag within the meaning of Section 463 of the Penal 

o d 


_, THE prisoner in this case has been con- 
victed of the offence of forgery under Section . 
463-of the Indian Penal Code. The case 
which. was very clearly proved was that 
the. prisoner, being, one of several joint ` 
decree-holders, made a collusive arrange- 
ment with the judgment-debtor that a cer- 
tain sum of money should be paid to him- 
self in satisfaction of the decree, and that he 
should stop proceedings upon’ the. decree. 
Upon this the prisoner signed a Vakalutna- 
mah in the name of Golab Ram and others, 
his fellow decree-holders, and delivered it to 
a vakeel_ with instructions to file a petition 
stating that the debt had been satisfied, and 
praying that the case might be struck off | 
the file, which was accordingly done, Sub- 
sequently a petition was filed by Golab ` 
Ram denying that the -prisoner had any- ° > 
right to use his name, and:the'Judge being 
datisfied that this was so, directed these pro- 
céedings to be taken against the prisoner. 

-The Vakalutnamah was signed in this 
form “ Golab Ram by the pen (bukalam) 
of Gyanee Ram (the prisoner).” 

The only question is, whether this is æ 
forgery within the meaning of Section 463 , 
above referred to? and I think that it is. 

Section 463 declares the making a false 
document with intent to commit fraud fo be 
forgery, and Section 464 declares that a. 
person who signs a document, with the in- 
tention of causing it to be ‘believed that 
auch document was signed by the authority 
ofa person by whose authority he knows 


% 


i Judgment of the High Court.—I do. not 
think it necessary to send for the record in 
thistcase, because I think there jis“ nothing 
-in Mr. Beaufort’s decision upoh "which any 
restriction upon the jurisdiction ofthe Com- 
missioners enn "he foundéd. The right of 
the Commissioners, to revoke licenses granted 

"opt further erders,” is clearly recognised, 
‘as well as their right to proceed against 
persons holding such licenses, and who carry. 
on their slaughter-houses after the licenses 
have been revoked. The remarks of Mr. 

Beaufort as to the length of notice which 
ought to be given to the person holding such 
a license before it is revéked, I consider to 
apply only to the. “particular case before 
him. . All that the Commissioners are’ bound 
to dois to givea reasonable notice to the 
party who holds the license, in ordet that he 
may apply to renew it, or make other arrange- 
ments for carrying on his business. There 
is no general rule applicable to all cases as 
to when notice ought to be given, which | that it was not signed, makes a false docu- 
will have to be determined in every case as | ment. 

_ it arises, according to its own particular These. words clearly include the Ge 
e Circumstances, ° , ONE CASE. sa WE? 
z e ` | 
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* Iony reser ved ` my decision inthis case, seized, and the: ‘prisoner, -who is-a servant 


because” I: wished to look. at the case of | in the employ. of ` that 


Company, took 


Regina versus White reported fo Volume 1 of | charge of the nets, and refused to give them 


_ Denisoni’s -Crown ` Cases, 


Court of Criminal Appeal in England. unt ‘his. immediate employers. . 


*animgusly held that the unauthorized use 
of another . pergon’s name professedly as’ 
agent was not forgery: But I find that 
that case turned entirely on the English de- 
finition of forgery ‘under the., then ‘existing 


- Statutes, and has no effect whatever upon 


the interpretation of the Section of the 

Indian Penal Code now under consideration. 
The appeal of the prisoner is, therefore, 

dismissed, and the conviction affirmed. 


DH 
i 
D * 


The 28th September 1866, ` 


~ 


Present: 


-7s 


The Hon'ble F. B. Kemp and W. Markby, 
l „Judges. E z Bs, 


mag, - 


_ 


Queen versus N bin’ ad Holdar. 
Criminal Appellate Jurisdiction. 
- Miscellaneous Case. 


The prisoner, acting bond fide in-the interest of his 
employers, and finding a party of fishermen poaching 


in which -the.,up to the Police, without the orders of 


The gist of the 
‘offence of theft consists in the dishonest 
intention of the party. taking the | proper ty. 
In the present case-itvis «very clear that 
there was no dishonest, intention. The 
prisoner, acting bond’ fide in the interest 
of his employers, and’ finding the fishermen 
poaching on _his~<ivasters’ fisheries, took 
charge of the neté,.. ‘and. fetained possession 
of them, pending’ the ‘orders of his em- 
‘ployers. The taking snot being criminal 
when ‘the possession ; was charged, there 
was no theft, and the coriviction‘is illegal, and 
must Ge quashed. g E 


The 29th September 1866, _ - 


Present : 


The Hon’ble J. P Norman and G. Camp-* 
E - bell, Judges. 


Absconded Offender—Forfeilzure of 
property of. 


Criminal Jurisdiction. 


Sheodoyal Singh versus Girban Sing. 


te os 
e KC 


on his masters’ fisheries, took charge of the nets, “and Referred: under Section 434 Code of Crimin- 


retained possession of: R pending the orders of his 
employers. 
Herp that the’ prisoner was not guilty ‘of theft.- 


“On the 21st instant we issued an order 
for the immediate release of “this prisoner, 
We now proceed to give our reasons for, 
such order. 


* This appeal was submitted on a adut of 
law, and was referred- to this Bench bg Ce 


` Judge sitting in the- Miscellaneous Depart- 


Er? 


Ti prisoner was. convicted of theft, Sec- 
tion 379. of the Indian Penal Code, and was 
sentenced to simple imprisonment for the 
period of one month, and a-fine of Rs. 20, in 
default of payment farther i for 
one week. 


Tt appears that a party of Atmen were 
poaching on the ‘fisheries: belonging to the 


Port Canning Company, their nets. were 


Fan 


‘chase-money. - 


+ "7 ol Procedure. 


X Procedure by Magistrate boidi declaring a forfeiture 
of the propérty of an absconded offelMer, ` > 


In this case it is quite clear that there is 
nothing: to show that the steps which are. 


+ necessary: to entitle the Magistrate to declare 


the property. at the disposal of the Govern- 
ment, under Section 184 of the Code of 
Criminal _Procedure,, were ever taken, and ` 
in fact, ño such confiscation ever took place., 
When the, defendant: came in, he was not 
asked whether ‘he had really absconded and 
concealed ; and as his property was not con-. 
fiscated, he did not tender any explanation 
to the Judge, and in fact, he was not called 
upon to do so under Section 185.. The pro~ 
ceedings. are irregular, ‘and must be quashed, 

the property to “be restored to Sheodoyal, 

and the purchaser E get back his Ger . 
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The 8rd October 1866, 


Present: 


nath Pundit, veg ee | 


ied k S ` 


Breach. of contract (to convey Indigo. 


-frorn the field to: the- vats)— Section 
p ARO Penal. Code... GEN 


a - Criminal Jurisdiction. 
Referred under Seilon- 490 of the Ge 
Pr ocedire: Code. 

Nowa Tewsree and Mullen Jha, 


var" ” 


An 
from t 


ereement for. personal service in conveying indigo 
e field to the vats is not a contract, the breach 


_of which is GER by Section 490 of the Penal |’ 


ee 


re . 


"Remarks by. the Assistant Se 
Ax ~agreement: for personal service in con- 
veying indigo from the field to ‘the vats 

- 18. nota ‘contract, the breach of which is, and 


wis, intended to be made punishable by Sec- | 


ation 490 of ‘the Penal Code. The words 


“voynge or journey” apply to, and must- 


~be_read with the whole of the Section ; dnd 
indigo, on its way from the fields to the vats, 
can searcdly be said to beeitheron “ voyage” 
or “journey.” It is true, these words 
do not occur in Illustration (C), but they. 
are necessarily implied. The illustrations 
“make nothing law, which would not be 
law without them.” “ They are not intend- 
“6d 7% supply any omission in the written 
‘Jaw, or to put a strain on it.” - Besides, 
it seems clear from the remarks of the 
` Indiah Law Commissioners that this Section 
- was enacted to protect travellers, and the 


goods of travellers, agninst the rascality of 


a class of men who would be able to render 
fhem no adequate compensation for a serious 
wrong, and whose "7 whole property would 
probably not cover the expenses of prosecut- 
ing- them civilly,” and not to apply to con- 
tracts like the contract in this case, where, 
whatever may be the-inconvenience and 
delay in prosecuting the offenders’ civilly, 


` ‘damages can genérally-be recovered. “Again, 


the-description of the property to: be con- 
veyed is not sufficiently explicit. The 
goods:must be most clearly specified. 
“Remarks by the Magistrate—In the few 
instances which have: come before me of 
such cased as this, I have always refused to 
take them up in the Criminal Court, believ- 
-ing that the Section ` of. the Penal Code is 


‘not applicable. I therefore agree with the” 


= d 
CR ff 


Assistant Magistrate ; but, as it appears that: 
cases ‘similar to” this have been allowed.by ° 
some Magistrates in this district; and con- 


: victions+ spstalned under this Section, ‘it is 


‘The Hon'ble F. B.. Kemp and Shumbhoo- | 


‘advisable, T think, in this diversity. of opi- 
Mon, to have an authoritative ruling. Bu 
` Judgment of the. High Court. —Refd tho- 
proceedings ‘convicted with~this reference. 
The Court are of opinion that Section 490 
of the Indian‘ Penal Code is >not applicable 


lto the ease submitted to their consider- 


ation, and they agree in the remarks record. ` 
ed bysthe Assistant Magistrate and Magis-’ 


trate of Sarun. 


A 
e, 
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~- The 4th October 1866. 
: - Present: 


The Hon’ble G. Loch and Shumbboonith 
Pundit, Judges. 


Abetment of murder—Disappearancs: 
u= Of evidence of a crime. 


` - Qaeen versus Gobardhun Bera, 


Committed by the Deputy Magistrate, and 
tried by the Officiating Sessions Judge. 
of Midnapore, oa charge of Murder. 
Prisoner was present "at-a murder without bein 

aware tbat such an act was to be committed. Throug 

fear he not only did not interfere to prevent the com- 
mission of the crime, but joined the murderers in con-" 
cealing ‘the body. Den that he was guiltv, not of 
abetment of murder, but of causing the disappearance of 
dën of a crime under Section 201 of the Penal 
Code. 


Loch, J.—I THINK that the finding of iho 
Sessions Judge is opposed to the evidènce, 
and that the prisoner cannot be convicted of ` 
abetment. The prisoner was present when the. 
murder took place. He wes not aware that 
such an act was to be committed, but he did 
not interfere tg prevent the commission of the 
crime, being apparently too much frighten- 
ed to do so. “ie: joined the murderers in. 
concealing the body, -being frightened into 
compliance by (ber threats. This is the 
substance of the evidence given by Bhuru® 
‘Gorayen, the only eye-witness. The sub- 
stance of the prisoner’s verbal confession -to 
the Deputy Magistrate, as deposed to by 
that Officer and the Deputy Inspectgr’ of 
Police, is to the same effect ; 3 and, from 
this evidence, it cannot be said that” the 
murder was committed in consequence of 
this prisonet’s abetmént. The prisoner ap- 
pears to me guilty of an offence under 
Section 201, and linble under that Section 


E? 


to imprisonment, and I would sentence him ~ - 


to five. years’ rigorous imprisoument. e 
l - -Shwmbhoonath Pundit, J.—I concur, 
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l a The bth October 1866. 


ES Present : 


1866.) = 


"8 


The Hon’ble F. B. Kemp, Judge. 
Evidence—Confession of prisoner. 
Queen versus Sreemutty Mongola. 


Committed by the Magistrate, and tried by 
the Officiating Sessions Judge of Midna- 
pore, 


The sonfesion of a prisoner before a Magistrate, 
though retracted before the Judge, is admissible in 
evidence against the prisoner, ‘provided the Judge be 
satisfied that it was voluntarily made. 


I cannot interfere with the sentence in 
this case, though, I think, the prisoner ought 
to have been convicted of the e 
charge. : 


The Sessions Judge is Ge wrong in 
stating that the confession of the prisoner, 
Mongola, before the: Deputy Magistrate is 
not evidence against her, simply because she 
retracted it in his Court. In almost every 
cuse, tho confession before the Magistrate is 
retracted before the Sessions Judge. It is, 
however, admissible as evidence, provided 
the Sessions Judge be satisfied that it was 
voluntarily made. The Court cannot but 
express their surprise that the. Sessions 
Judge should entertain such an erroneous 
opinion. 


Appeal rejected. ` 





The 5th October 1866. 
Present: 


The Hon’ble F. B. Kemp and W. Markby, 
Judges. 


False evidence — Criminal Frosecu- 
tiop under Registration Act KX 
of 1866. i 


Queen versus Juggyt Chunder Dutt. 


Criminal Referred Jurisdictions, 


A Sub-Registrar is competent, for any purpose con- 
templated by Act XX of 1866, to examine any person , 


and any statement made by such person before an Officer | 
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in any proceedings or enquiries under the Act, if inten- 
tionally false, renders such person liable to a criminal 
prosecution, -` 


= 1° - Turs is a reference made by the Sessions 
+Y Judge of Jessore, moving this Court to ey- 
“| press an opinion ‘upon « a point which has 


arigen in & case . coming - -under the new Re- 
gistration Act XX of 1866. 


It appears to us: that Juggut Chunder 
Dutt, acting on: ‘behalf of Ram Dyal 
Ghose, presented: ‘a. document to the Sub- 
Registrar of Narail which purported to be 
a dur-mouroosee pottah from Doorga Churn 
Bose, for the purpose of having it re- 
gistered. :@ 


P a 
At the instance of Juggut Chunder, the 
alleged grantor of the lease, Doorga _ Churn 
Bose was summoned. He appeared and 
denied the execution of the :déed. At this 
stage’of the case, it appears to us that the’ 
Sub-Registrar, under Section 36 of the Act, 
would have done well had he simply re- 
corded his reasons for refusing régistry on 
the document, as directed in Section 82, 
leaving the investigation of the facts to the 
tribunals regularly constituted for that pur- 
poge. But he went further, and examined. 
the gre antor and the attesting witnesses, 
and having apparently satisfied himself 
that the grantor had intentionally made 
a false statement in stating that he had 
not’ exécuted the deed, he instituted pro- 
ceedings under Section 92 of the Acts 
having first obtained the sanction of his 
immediate superior under Section 95. These 
proceedings may have been indiscreet, but 
they are clearly not illegal.. The Sub-Regis- - 
trar was competent for any purpose contem- 
plated by the Act to examine any person, and 
any statement made by. such person before 
an officer in any proceedings or enquiries 
under the Act, if intentionlly false, renders 
such person liable to a criminal prosecution. 
Copy of these remarks will be forwarded’ to 
the Judge. 
$ OG 
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means ; but, after beig threatened by the 


` Ku Mitta. 
was found dead in the prisoners housé, 


ai 


- ted murder ‘in®the belief that the deceased was a wizard 


vieted ‘of murder. 


De at first refused, saying he had not the 


‘and three fowls. 
- not get better, the prisoner, two days, after- 
wards, went again to Mitta, abused bim, and 
‘his wife, accused them of witcheraft, and 


evidence: as to how the murder took place, 
« ho proceeds 
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The 5th October 1866. 


` Present: 


E, * 


The Hon’ble F. . B. Kemp and W. Markby; 


A 
=- æ 
` 


d doe, ` 
Warder (of supposed wizard). 


Queen versus: Ooram-Sungra. 


-= 


Committed by the Assistant Commissioner, 
and-tried by the Judicial Commissioner 
of Chota Nagpor e, on a charge of 
Murder. 


A sentence of death was commuted into one of trans- 
portation for life in the case of a prisoner who commit- 


afid the cause of his child's illness, aud that, by wd 
the deceased, “the. child’s life might be saved. 


H 


“In this. enge the ‘prisoner has been con-. 
. It appears that his child 
Was dangérously ill, and that this ignorant 
man had been ‘told’ by a person calling him- 
solfa “ Diviner,” that the spiritof one Mitta 
was abrogd, and that, until it was-appeased, 
the child would not recover, The prisoner 
accordingly went to Mitta, and called upon 
him to take measures to appease his spirit. 


sacrificed a sheep,* : pig, 
As, however, the child did 


prisoner, he 


said openly that, if his child died, he would 
Ou the next morning, 


with five severe wouuds in the head, which 
were undoubtedly the .cause of his death. 
The child was not then ‘dead, but died two 
or three days afterwards. 

These are the facts as stated by the Judi- 
cial Commissioner of Chota Nagpore, who 
tried the case, and, there being no direct 


ia “his judgment to shew 
very clearly that the stor y “told by the 


Zeit 


Mitta S 





prisoner and his wife as to’ how Mitta came: 
by his death ig. ‘untrue, and to give ] his Tea- ` 
sons for coming to the conclusion tliat Oe 


prisoner murdered ‘him. 


The Assessors expressed their opiniog tliat” 
the prisoner killed- the deceased in the be- 


lief that he was a wizard. ` -- 


We adopt entirely the conclusions of the- 
Court below, and we have no hesitation in 
saying that, both in fact’ and law,. the 
prisoner is guilty of murder. l i 

It remains to consider whether -the sen-. 
tente of death passed upon the. prisoner by 
the .Judicial oight to be 


affirmed, or whether we ought to exercigé 


Commissioner 


the power which we possess of reducing the 
punishment to transportation for life. 

We havehesitated a good deal upon this 
There can be no doubt. that the ` 
murder was deliberate aiid intentional, und, . 


point. 


in that view, merits the severest punishment ` 
On the other 
Land, thé prisoner-was undoubtedly acting 


which the law can inflict. 


under the influence of the belief that the 
deceased man was the cause of his child’s 
illness, and, probably, thought that, by the 
act of killing Mitta, the-child’s life might 
be saved. Absurd and unfounded as that 
belief was, we think that we are bound to 
take it into consideration, and make some 
distinction between such a éase as this, and 
cases in which deliberate murder has. been 
committed from baser motives. We, in no 
way, countenance: the- supposition that the 
existence of such a motive as existed here ju 
any way changes the nature of the crime ; 
but we think that, as the law has prescribed 
two different degrees of punishment for the 
crime of murder, this is a case which," under 
all the circumstances, may be considered 
not to merit the severer penalty. - 


We, therefore, affirm the conviction, but 
aunul the sentence of death passed upon 
the prisoner, and, in lieu thereof, direct- that 


he be tr ansported for life. RT SEH 
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. The 21ét “September 1866.  - 


eo a Present : 3 
The Hen’ble F. B. Kemp and W. _ Markby, 
Judges. 
S . Murder—Confession. 


Criminal Referred Jurisdiction. 


Queen ‘versus Hyder Jolaha. 


A person may beconvicted of murder on his own con- 
fession. 

Where a master accompanios a servant knowing the 
latter's intention to.commit murder, and is present at 
the commission of the murder, although he struck no 
blow, still he is guilty as a principal, the only, season- 
able presumption bemg that both were acting with 2 
common intent, 

Markby, J.—In this case the prisoner 
Hyder has been convicted of murder ôn his 
own confession, which, there is no reason 
whatever to doubt, is a true one, and we 
affirm the conviction and sentence of death 
passed upon him. 

We are at a loss to conceive why the 
prisoner Pritto was not convicted. He is 
the prisoner Hyder’s master, and is, no doubt, 
greatly his superior in rank and intelligence. 
The weapon with which the woman was 
murdered was br and he admits that he 
was present when the: murder took place, 
having accompanied Hyder, of whose in- 
tention to commit murder he says he was 
aware. Even though it be true, as he alleges, 
that he struck no blow, still he was guilty 


as a principal, the only reasonable inference | 


being that he and Hyder were acting with 
a common intent. We think the opinion of 
the Assessors was right, but the Code of 
Criminal Procedure gives no power to inter- 
fero where g prisoner has been acquitted. 





The 20th October 1866. 
Present : : 


The Hon’ble G. Loch and Markby, E 


KEEN trials—Irregular- 


ities. 
"Queen versus Itwaree Dome and others. 


Committed by the Assistant Magistrate, and 
tried by the Sessions Judge, of Bhaugul- 
pore, ona charge of lurking house tres- 
pass by.night in order to commit theft, Ze, 


Where persons are committed on three separate and 
distinct charges for three separate and distinct robberies 
committed on the same night in three different houses, 
they mast be tried separately on each of the three 
charges, 

Remarks on the irregularities in the investigation 
of the present case. A 


Markby, J.—Tue prisoners ‘in this -case 
were committed on three separate and distinct 
l i 
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charges, for three separate and distinct rob- ` 
beries -committed on ‘the'same night in three 
different -houses.. The prisoners must be 


tried separately on ‘each of three charges, 
and ‘the present trial upon all three charges 
fat. once is illegal. , 


‘Theerdict and sentence of the Sessions 
Judge are quashed ab- against all the pri- 
soners, and o new trial is ‘ordered. " 

We think it also necessary to call the 
attention of the Sessions: Judge to one or two 
points in the case which seem to have escaped 
his attention. Fr, 

The evidence against the prisoners con- 
sists entirely of ‘the ‘ presumption which 
arises’ from ` stolen ‘ property having (as. 
alleged} been found in their possession. 
But it appears that no part of the property 
was found in the actual manual possession 
of any pf the ‘prisoners; it was found in 
various parts of a house .or houses and 
premises said to be occupied by the prison- 
ers and (as we gather) ‘several other. per- 
sons. But whether each prisoner bad a 
separate house, or whether they lived in 
common having separate apartments, and in 
the latter case, whether any portion of the 
premises was common to all—on all these 
points which are most important in arriving 
at aright conclusion in this case, there is 
great ‘confusion i in the evidence, and, as far 
as we can see, Ho attempt to clear it up. 

The deposition of witness No. 3- does not 
agree with the evidence- of the Police In- 
spector. The former says he pointed out 
some Domes’ houses and Nathoo Pasege’s. 
house tothe jemadar, and that there were 
four Domes, the residents of the houses, and 
five Domes their visitors, besides four or five 
females. The Police Inspector on the other 
hand says that the four Domes lived in one 
house, and he takes no notice vf the visitors 
at all, ` 

Again, it does not appear what enquiries 
were made, and what evidence was given as 
to whether a sufficient cause existed why the 
attendance of witness No. 3 could not be 
procured. Unless the presence of the wit- 
ness ‘cannot, by any reasonable efforts, be pro- 
cured, his deposition :is inadmissible. The 
evidence on this point should be taken and, 
recorded in the same way as the evidence 
on any other part of the case. | 


Moreover, we remark that a good deal of 
the evidence of the Police Inspector is mere 
hearsay, and ought not to have been re- 
ceived upon the important point as to where 
the things “were found; and he was not. 
examined with the accuracy which the case "` 
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required. He gave his evidence in great 
detail before the Committing Magistrate, as 
also did. witnesses Nos, 1 and 2, and the 


same ground should have been gone over by. 


the Sessions Judge. 


Had it been necessary te dispose of this; 


appeal on the merite, this Court would havé 
found the utmost. . difficulty in doing so. 
The evidence:throughout is very -shortly 
taken, and is'not very- easy ‘to understand ; 
the prisoners, the witnesses, andthe articles 
stolen being generally. referred. to “by 
numbers, and in many. cases without any 
distinction, Aud upon the really difficulty 
in the case, the possession of the stolen pro- 


per ty, there are scarcely any observations at 


all in the Judgment of the Sessions’ Judge, 
though, from the little that is said, it seems 
as if the evidence were treated as if. all 
bore with? equal force against all the pri- 


soners, which is very far from being the qase, 


It is with great reluctance that we so 
frequently. make observations similar to the 
above pon the mode in which crimes have 
been. investigated in the Courts below ; but 
` the par: amount ‘importance of the subject, 
` which is no Jess than the due administration 
of the Criminal Law throughout the country, 
renders it incumbent upon us to point out 
what we consider to be irregularities in the 


investigation of: cases which ‘are brought to 


our notice. 3 


wi . q 
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~. ~ The 20th November 1866. 


Present: EN 


(Che Hon’ble G. Loch, Judge, 


DN 


‘Evidence—Confession. e 


Queen versus Kally Churn Lohar and 
others. 


Committed by the Magistrate, and* tried by 


the Officiating Sessions Judge, of Hooghly, ! 


on a charge of dacoily, Ae, 


-The confession of an accused person | is only evidence 
against himself. - 


a 


-I Sem no grounds for -interfering with 
thie. sentence passed upon the prisoners, and 
I reject their appeal. In the copy of the 
charge, made by the Judge to the Jury, I 
find the following remark :—“ At the same 

"e time you will recollect that the confessions 
“made by Kally and Sreekant’ must. be 
‘accepted as evidence both against ‘them, 

“ selves and those that, they implicate.” 
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had throaghout te charge I find that tha ` 


Judge refers to these confessions ; and, in + 
drawing the eattention of the Jury’ to the 
evidence agałnst each prisoner, he remarks 


“this man was implicated on the confession 
‘of Sreekant, and recognized by such ande 
‘such witnesses. Now the Judge mfst be 


‘aware of this first principlé of law that the — 
confession of an accused person is only 
evidence against hiniself, and therefore the 
Judge was wrong in referring to the con- 
fession of Sreekant as implicating other par- 
ties, gnd instructing the Jury that Sreekant’s 
confession was good, not only against him- 
self, but against others. The error made 
by the J udge i in this case is not of conset 
quence, as the parties ‘convicted by the 
Jury confessed to the Magistrate, and those 
confessions were evidence against them. In 
summing up the evidence to the Jury, the 
Judge should have distinctly told them (but: 
the confessions of accused parties-are only ` 
evidence, against themselves, and should haye . 
instructed the J ury to put away from their 
minds whatever the confessing prisoners had 
said regar ding their accomplices. 





The 20th November 1866. 
- Present: 


The Hon'ble G. Loch, Judge. 


False Evidence—Charge (of Judge). 


Queen versus Parbutty Churn Sirear. 


Committed by the Magistrate, and tried by 


ly, on a charge of false evidence. 


Tn a case of false evidence, it is not necessary for the 
Judge in his charge to show how the false statements, 
even if made intentionally, are material in the case. e 


Tue prisoner has been convicted by the 
Jury of giving false, evidence on various 
points, but the Sessions Judge does not, in 
his charge, show how these statements, even 
if made intentionally, were material in the 
ease. ` Section 191, however, of the Penal 
Code defines false evjdence to be any state- 
ment which is false, and which the party 
making it, either knows or believes to be 
false, or does not believe to-be true. The 
prisoner comes under this definition. I, 
therefore, reject the appeal. . ra 


| 


the Officiating Sessions Judge, of Hoogh- - . 
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-` The 220d November 1866, . ` 


F Present: : 


Ki 
D 
wy 


EE in. grounds of 
e commitment.. 


ce, D 3 
Queen versus Hurry Pershaud and others. 


Committed by the Joint Magistrate, and 
tried by the Sessions Judge, of Rung- 
pore, on a charge of voluntarily causing 
grievous hurt. 


Where a Committing Officer in his grounds of com- 
mitment makes statements tending to criminate the 
prisoners, they ca.not be used as evidence agdinst the 
prisoners, if they were not reduced to writing, and 
without the examination on oath of the Committing 
Officer in the presence of the ‘prisoners. 


In the grounds of commitment, the Joint 
Magistrate states that the prisoners stated 
to the Police, and repeated before him, on 
the first day of trial, that they had caught 
the deceased stealing jack fruit, and had 
beaten and chased him away, and further on 
' the Joint Magistrate makes further state- 
ments, all tending to criminate the prisoners, 
but which cannot be used as’ evidence 
against them, as their statements were not 
reduced to writing, and the Judge has not 
examined the Joint Magistrate on oath. As 
the evidence against the prisoners, especial- 
ly Chuteeram and Obhoy Churn, is very 
weak, I think the record should be returned 
to the J udge under the provisions of Section 
422, and that he be directed to examine 
the Joint Magistrate in the presence of the 
prisoners, and certify the result of such 
additional evidence to the Court. 


The orth orena 1866. 
Present: 


The Bon be G. Loch and A. G. ee 
son, Judges. 


Murder —Transportation. 


„Queen versus Bhootoo Mullick 


Committed by the Magistrate, and tried bn 


the Officiating Sessions Judge, of ER 
ly, on a charge of murder: 


- A sentence of transportation other than for life is 
illegal in the case of a prisoner convicted of murder, 


Loch, J.-~Tur Sessions Judge’ssentence is 
illegal. 


D 
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$, | prisoner to transportation for 10 years. 





The Jury convict the prisoner of 


Ki 
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wilful murder, but recommend him to mercy, 
but do not state any grounds for their recom- 
meudation. The Sessions Judge, listening 
to their recommendation, has sentenced the 


Under Section 302, the punishment for mur- 


\'der'is either death or transportation for life. 


The Sessions Judge has no authority Lo pass 
a sentence of transportation for 10 yeara. 
As; this sentence is contrary to law, we, 


‘under the provisions of Section 405 of Code 


of Criminal Procedure, revise it, and direct 
that the prisoner be transported for life. 
ae me 
The’ 27th November 1866, 

E 


A? 4- 


Present : 
e - 


The Hon’ble G. Loch, Judge. 


LA 


Robbery--Theft. 
Queen versus Husbeai ES 


Committed by the Magistrate, Gad tried by 
the Sessions Judge, of ‘Dinagepore, On a 
charge of culpable homicide not amount- 
ing to murder,-. 


By the infliction of grievous hurt, theft becomes 
robbery, and all parties concerned in the offence are 
liable to punishment, 


e =. 


_ Tse prisoner has been convicted under a 
Section of the Penal Code which does not 
cover the offence committed. The prisoners 
Hushrut and Rai Bux went to steal man- 
goes. One was on the tree, ang the other was 
on guard below, when they -were surprised 
by the owner of the orchard. The man 
below attacked the owner and beat him 
with a lattee and knocked him down sense- 
less, and the thieves escaped before he had 
recovered his senses. ‘The owner of the or- 
chard Kassim died from the effect of the 
blows he had received, his skull having been 
fractured. Rai Bux was admitted to give 
evidence, and he stated that he and the 
prisoner Hushrut went to gather mangoes ; 
that he was up the tree, and Hushrut below ; 
that on Kassim ‘interfering, Hushrut knocked 
him-down; and before he recovered his 
senses, they effected their escape. 

The Sessions Judge accepts the evidence 
of Rai Bux -to the extent that he and 
Hushrut went to steal; but as there is no‘evi- 


~ 
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dence to corroborate the rest of his state- 
ment that Hushrut inflicted the blows on 
Kassim; his evidence on this point, the Ses- 
sions-Judge holds, cannot be relied on: 
Admitting this to be the case, yet, as vio- 
lence was used by one or other of the thieves, 
‘thé offence becomes robbery and ‘not theft, 
and the Sessions: Judge was wrong in coni 
victing the ‘prisoner under Section "382, viz. 
of theft after having` made preparation for 
causing death or hurt, &e. The illustration 


_ (A) ander this Section clearly shews what is. 


the offence spoken of. ‘Had 4 in the illus- 
tration fired the loaded pistol and hurt Z, 
the offence would no longer have been con- 
fined to Section 382, but wonld have: been 
robbery as defined in Section 390. Theft is 


_ - robbery if, in order to the committing of the 


r 


theft, or in committing theft, 
for that %nd voluutarily causes to any 
Person death or hurt, Se, and Section 394 
provides that, if any person committing or 
in attempting to commit robbery volunta- 


“xily causes hurt, such person or any other 


person . jointly concerned in committing or 


. attempting to commit such robbery, shall be 


i punished ‘with transportation for-life, or with 


' nothing under seven years’ 


rigorous imprisonment up to fen years. 
Under these circumstances, therefore, it is 
clear that, by the infliction of grievons hurt, 
theft had become robbery, add that all parties 
concerned in the offence were liable to punish- 
ment, aud therefore it was not very material 
for the purpose of convicting the prisoner whe- 
iher Rai Bux or ` Hushrut were below the 
tres. Had it been proved that Hushrut was 
the one who struck the “blow, the sentence 
upon him must, under Section ‘397, have been 
imprisonment. 
As it ig, though I think the puvishment in- 
ndequate to the offence, it is a legal one, and 


_ “therefore I cofifirm it. 





- The 28th November 1866. 
Present: 


The Hon’ble G. Loch, Judge. 


Miarder—-Culpable Homicide not 
amounting to Murder—Grievous 
Hart. 


Queen versus. Hurry Dass Paul and others. 


Committed by the Magistrate, und tried by 
. the Sessions Judge, of Mymensing, on 


P ž 
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a charge of culpable homicide got amount- 
ing to murder. 


Explanation of the difference between murder, cul~ 
pable homicide itot amounting to murder, and ‘grievous 
hurt, 


Ir appears to me that the Sessions Judge 
is wrong in -convicting the prisoffers of 
culpable homicide not amounting to murder 
under Section 304, and that -they should 
have been convicted of grievous hurt under 
Section 320. 

All culpable homicide is murder, unless 
it-be accompanied with one or other of the 
exceptions given in Section 300, Penal Code. 
That Section distinctly describes the offance 
of murder as follows :—Culpable homicide ia ` 
murder ; Let, if the act by which death was- 
caused, was done with the intention of caus- 
ing death ; 2nd, if done with the intention of 
causing such bodily injury’ as (he offender 
knows. to be likely to cnuse the death of the 
person to whom harm is caused ; 8rd, if done 
with the intention of causing bodily injury 
to any person, and the bodily injury intend- 
ed to be inflicted is sufficient in the ordinary 
course of nature to cause death; 4¢h, if the 
person committing the act knows that it is 
so immediately dangerous that it must in, all 
probability cause such bodily injury as is 
likely to cause death, and commits such act 
without excuse for incurring the risk of 
causing death or such injury as aforesaid. ` 

The punishment for culpable homicide 
not amounting to murder is set forth in 
Section 302. 


Culpable homicide is not murder when 
the offender is deprived of self-control by- 
grave and sudden provocation ; 22d, when 
committed in the exercise in good faith of the 
right of self-defence ; 3rd, when the offender 
is a publice servant, or aiding a publie 
servant acting for the advancement of public 
justice ; 4th, ‘when committed without pre- 
meditation in a sudden fight in the heat of 


KE passion ; and 5th where the person whose 


death ig caused, being above eighteen yess, 
suffers death,.or takes the risk of death with 
his own consent, 

Section 304 provides for the punishment 
of persons convicted of culpable -hgmicide 
not amounting. to murder as described above, 


It is to be observed that, in both classes 


1 of culpable homicide, intention or knowledge 


is included, and that it is only by reason 
of the existence of oue or other of the excep- 
tions mentioned-in Section 300 that culpable 
homicide is taken out of the category of 
murder, . S 


t 
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. In the present case there is no justifica- 

e . tion for the brutal conduct of the prisoners 
towards the thief whom they had caught and 
bound. They must have kuown that, ifa 

man is pounded and kicked till fen of his 
eTibs are broken, and he be otherwise mal- 
treated, they commit an injury sufficient in 

the ordinary course of nature to cause death ; 

aod, as none of the exceptions in Section 300 

are pleaded, itis very questionable whether 

e they should nof have been convicted of mur- 
der. l 





If it be said that there was no infention 
to kill or to do such injury as was sufficient 
in’ the ordinary course of nature to cause 
death, then it appears to me that the con- 
viction of culpable homicide not amounting 
to murder is incorrect, for that offence com- 
prises intention, but the act is extenuated 
by one or other of the exceptional circum- 
stauces mentioned in Section 200. If, then, 
the offence of which the prisoners are guilty 
does not fall under the head of ‘ culpable 
homicide not amounting to murder,” and 
from absence of intention to kill or to do 
such bodily injury as is sufficient to cause 
death, does not amount to murder, the only 
offence, of which the prisoners can be con- 
victed, is that of grievous hurt. 


Looking at the circumstances of the case, 
though the treatment of the captured thief 
by the prisoners was brutal, I do not think 
that they, Haradhun Paul and Ramjoy Paul, 
had any intention of killing him ; but, in 

the excitement of the capture, they, with 

several others, were unsparing of their 
blows and kieks. The conduct of Cheeroo 
alias Sreenaraynn, the next morning, was 
still more brutal, for he dragged the dying 
wrétch about the compound by the rope with 
which be was tied, and, as it were, took 
away the least chance he might have had. 
of getting over the effects of the * severe 
beating he had endured on the previous 
night. No proof is adduced that the 
“deceased was.caught in the act of committing 
theft. Sushiram, in whose house the theft 
is said to have taken place, and whois re- 
‘ported to have captured the thief, has not 
bee examined ; and, it is only stated ge- 
nerally in the evidence that Sushiram had 
caught a thief whom they were beating. 


For the reasons given above, I think the 
prisoners should be convicted of committing 
grievous hurt uader Section 320 Clause 8, 
and sentenced under Section 325. I, there- 

? fore, confirm the sentence passed upon them, 
and reject the appeal. 


a 
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The 3rd Decanter 1 $66. 
. Present : 
The Bombie G. Loch and A. G. 
Macpherson, Judges. d 


Evidence—Receiving 
perty. 


stolen pro- 


Queen versus Doyal Shilydar and another, 


Committed by the Assistant Magistrate, and 
tried by the Sessions Judge, of West 
Burdwan, on a charge of dishonestly 
retaining stolen property. 


Evidence of guilty knowledg is necessary to a convic- 
tion on Acharge of dishouestly retaining stolen pro» 
perby. ° 


Loch, J—I tTHink that the conviction 
in this case cannot be sustained. The pri- 
soners were not charged with having com- 
mitted the dacoity ; but on the suspicion of 
the parly robbed, their houses were searched,” 
and certain articles, a gold nuth, two 
silver haslies (necklnces), and some brass 
utensils were found, and were claimed and 
identified by the complainants. There is 
no satisfactory evidence to shew that this 
property was concealed. The prisoners, to 
judge from their caste, are iu a social posi- 
tion to watrant the belief that articles of 
this kind would be found in their houses. 
The identification of the property by the 
complainant and his witnesses is of the 
most general kind, while the prisoners claim 
it us belonging to them and produce wit- 
nesses in support of their assertion. Now, 
though much reliance ma not be put on 
the evidence of these witnesses, yet a con- 
viction of a serious offence on a mere general 
allegation of identification of the property 
by one or two witnesses for the prosecution 
cannot be supported, and further it is to 
be observed that there is no evidence of the 
guilty, knowledge "which is necessary to 
constitute the offence of which the prisoners 
have been convicted. I would revorse the 
sentence passed by the Sessions Judge, and 
direct that the prisoners, appellants, be re- 
leased. ; 

Macpherson, J.—I also am of opinion 
that these prisoners ought to be acquitted 
and discharged, the offence with which they 
are charged not being proved agninst them 
with suflicient certainty. The evidence, as 


» 
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to the articles in question being the pro- 
secutor’s property, appears to me very un- 
satisfactory and unreliable: while, beyond 
the fact that at‘the trial the prisoners 
claimed the articles as their own, there is 
no evidence whatever of any guilty know- 
ledge. The prisoners are acquitted, and 
must be released. 


The 3rd December 1866, 


Present: 


The-Hon’ble G. Loch and A. Q. 


Macpherson, Judges. 


Practice—Section 36 Letters Patent. 


Queen versus Sheikh Soobhanee and others. 


Committed by the Magistrate, and tried by 
the Sessions Judge, of Sylhet, on a charge 
of bringing false criminal charge with 
intent tọ injure, &c. 


In the Sessions Court the prisoners were convicted 
and sentenced. On appeal to the High Court, the senior 
Judge held that the case against the prisoners was not 
proved, and thejunior J udge held that there was sufficient 
evidewee to support the convictien. Asthe two Judges 
differed in opinion, the conviction was, with reference 
to Section 36 of the Letters Patent, set aside and the 
prisoners released. 


Loch, J.—( After going in detail through 


the evidence which is quite devoid of matter |. 


of general interest)—I THINK the charge of 
bringing a false accusation against Punnoo 
must be considered as not proven, and I 


would release the prisoners, reversing the 
order of the Judge. 


Macpherson, J.—I am of opinion that, al- 
though the case is a somewhat doubtful one, 
there-is sufficient evidence to support the 
conviction. 
appeal. 


But as Mr, Justice Loch takes a different 
view of the matter, the conviction must, 
with reference to the provisions of Section 36 
of the Letters Patent, be set aside, and the pri- 
‘soners must be released, 


P 
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I therefore would dismiss the 


Rulings. [Vol.. VI. 
ee eee, GE 
The 8rd December °1866. 

Present: 


The Hon’ble P. B. Kemp and W. S. Seton- 
>, ‘Karr, Judges. 


Dacoity —Transportation. 
Queen versus Ramchaud Punjah. e 


Committed by the Magistrate, and tried by 
the Officiating Sessions Judge, of Hoogh- 
ly, on a charge of dacoity. 

In a case of dacoity, a sentence of 14 years’ transport- 
ation was held illegal and reduced to 10 years’ trans- 
portation under Section 395 of the Penal Code. 

Seton-Karr, J.—I can discern no reason 
for sending for the papers, as there js 
nothing as to which the Court’s interfer- 
ence could be legally exercised, which 
cannot be settled at once. 

The case was properly put to the Jury ; 
and if they believed on the evidence, as 
that there was -a 
dacoity, that the prisoner was engaged in 
it, and that he fell into a tank and was 
captured on the spot, the conviction would 
be good, and could net possibly be touched. 

Nothing worthy of any notice is mention- 
ed in the appeal, but the sentence of 14 
years’ transportation is illegal, it must be 
reduced to 10 years’ transportation under 
Section 895 of the Penal Code. 


Kemp, J.—I concur. 
The 10th December 1866. 
Present: 
The Hon’ble F. B. Kemp and W. Markby, 
Judges. . 


Wrongful Confinement—Section 152 
Code of Criminal Procedure. 


P 
Queen versus Suprosunno Ghosaul. 


Committed by the Magistrate, and tried by 
the Sessions Judge, of Nuddea, on a 
charge of wrongful confinement. 


The time during which a party is kept in wrongful 
confinement is immaterial, except with reference to the 
extent of punishment. e 

In no case is a Police Officer justified by Section 152 
Code of Criminal Procedure in detaining a person for 
a single hour except upon some reasonable ground jisti 
fied by all the circumstances of the case. 

Kemp, J—THE point now taken by, the 
pleader was not urged below, 

‘There appears ‘to us to have been no 
misdirection to the Jury. 


The whole evidence was submitted to 
their consideration ; and they were told that, 
if they believed the evidence, it was suffi- 


cient to support the Ee of wrongful» 
f confinement. 


| 
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_ The time during which a party is kept 
e . in wrongful confinement is immaterial, ex- 
cept with reference to the extent of punish- 
ment, the longer the period, the more severe 
being the punishment. S 
e The pleader for the prisoner lays stress 
uponeSection 152 of the Code of Criminal 
Procedure, as giving a Police Officer power 
to detain an accused person for a period 
not exceeding twenty-four hours without 
question. l 
But we read the Section very different. 
We are of opinion that in no case is a Police 
Officer justified by that Section in detaining 
a persou for one single hour, except upon 
some reasonable ground justified by all 
the circumstances of the onse It'is for 
the prisoner to shew that he had reasonable 
grounds, and he failed to do so ; whereas 
.  itisclear he could have sent the accused 
party before -the Magistrate at once. We 
confirm the sentence, and reject the appeal 
with the amendment that the sentence, in 
default of payment of the fine, be reduced to 
3 months, which is the longest’ term which 
the law admits of. 


~~ 
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The 10th December 1866. 
Present: 


The Houn’ble F. B. Kemp and W. Markby, 
Judges, 


False Evidence. 
Queen versus Nagbunsee Lall. 
Committed by the Principal Sudder Ameen, 
and tried by the Sessions Judge, of- Tir- 
hoot, on a ‘charge of giving false evi- 
dence. ` 


A conviction on a charge of givingsfalse evidence was 
set aside, tho alleged conflicting statements having 


been made after a lapse of 4 years, gnd there being no ! 


proof of deliberate intention to give false evidence 
which was held to be the gist of the offence. 

Kemp, J.—We acquit this prisoner. The 
estatemeuts said Lo be conflicting were made 
after a lapse of four years, 
been shewn what the nature of the ques- 
Uong wa which were put to the prisoner, 
and whether his attention was drawn to his 
former statement and to any discrepancy 
between that and his statement made after 
an interval of four years. ; 

After all it appears that he stated in 
1862 that Bakur was alone in possession ; 
whereas in 1866 he associates other parties 
with Bakur, We cannot say that hé was par- 
ticularly questioned as to who were the co- 
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proprietors, or as to the nature of Bakur’s 
possession in 1862, which may have been that 
of a trustee as senior member of the family, 
or in any other similar capacity. 

There is an absence of proof of deliber- 
ate infention to give false evidence, which is 
the gist of the offence. -e 

The prisoner must be released af once, 


The 13th December 1866, 
Present: 


The Hon’ble F. B. Kemp and W. Markby, 
Judges. 
Culpable Homicide not amounting to 
murder—Right of private defence. 
Queen versus Fuzza 


Mahomed. D 


Committed by the Assistant. Commissioner, 
and tried by the Offciating Deputy 
Commissioner, of Cachar, on a charge 
of culpable homicide not amounting to 
murder. 

In e case of culpable homicide not-amounting to 
murder, it was held that, though the occasion might 
have been one in which the prisoner was justifled in 
meeting force by force, still as he inflicted a blow 
which he must have known was likely to cauge death, 
he had exceeded his right of private defence with 
reference to Clause 4 Section 99 of the Peral Code. 

Markby, J.—In this case the prisoner has 
been convicted of culpable homicide not 
amounting to murder. 

It appears that the prisoner was the 
uncle of the deceased person, Golam Hossein, 
and that they werejoint owners of cértain 
land upon which they dwelt in separate 
houses within the same enclosure. ‘The 
uncle was considerably older than the de- 
ceased, and had stood, to some extent, in the 
relation of father towards him, and had 
brought him up. The uncle wished to con- 
struct a path near to the house on the joint 
land, and the deceased was opposed to this. 
On the occasion in question, the uncle took 
his kodal, aud commenced cutting atrench 
for the purpose of making the path, whereupon 
the nephew went up to prevent him. Some 
hot words passed, and ultimately the nephew 
with some violence seized the kodgl, and 
attempted to wrest it from his uncle. The 
uncle thereupon recovered possession of the 


kodal, and with-it struck his nephew a vio- ` 


lent blow on the temple, driving the sharp 
edge of the kodal right through the skull 
into the brain of the deceased. This wound 
produced death-in 18 days after it was inflict. 
ed. ‘These facts are established by very clear 
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+ 


90 . Criminal g THE WEEKLY REPORTER. _ Rulings. [Vol. VI. 
E ki 


-evidence ; but only two witnesses actually 
saw the affray, and they were at sume distance, 
so that we have only a somewhat meagre 
account of what actually occurred. But 
there is no doubt that the deceased was the 
agressive party, and that he sssumed an 
attitude which would justify the prisoner 
in using some violence towards him. The 
Sessions Judge has found that the prisoner 
- is not guilty of murder, because of the pro- 
vocation ; but we are not sure how far he 
-considered the question, whether or uot the 
prisoner was Justified i in inflicting the blow 
in the right of private defence “within the’ 
meaning “of Section 96 of the Indian Penal 
Code. We bave considered this question, 

and upon tle whole we have come fo the 
conelusion that, though the occasion was 
one in which the prisoner was justified in 
meeting forge by force, and might therefore 
. have used some violence; stil] “that hé was 
not justified in inflicting a blow which the 
prisoner must have kuown was likely to cause 
death. We think that, in so doing, he ex- 
ceeded his right of private defence, and 
therefore by Clause 4 of Section 99 of the 
Lode this plea fails him. But, although we 
consider’ that ‘the prisoner has “rightly been 
found guilty’ of culpable homicide not 
amounting to murder, we thiuk the sentence 
of 3 years’ rigorous imprisonment ` passed 
upon him, under all the circumstances, some- 
what, too severe. We, therefore, order it to 
be annulled, and, in lieu thereof, pass upon 
the prisoner a sentence of one year 's rigorous 
imprisonment, : 


l The 13th December 1866. 


Present : 
dë 


The Hon’ble F. B. Kemp and W. Markby, 
Judges. 


EN 
~ 


Sentence (by Magistrate.) 


Referred under Section 434 Act XXV of 
1861, and Circular Order dated 15th 
January 18638, No. 18. 


ae Jhoomuck Chamar., 


A sentence of ‘4 years’ imprisonment by a Magistrate 
- is illegal as ney ond his Ge 


l Kemp, J.—Tue view taken by the Ses- 
sions Judge is correct. Section 75 of the 
Penal Code aces not apply ‘to this case at 
all. 


? 


wf 


The offences were committed at one and 
the same tiime, and the Magistrate, under’ 
Section 46 of the Code of Cima) Pro- 
cedure, could spntence the prisoner within 
his competeucy. 


`The sentence of 4 years | in the cage ‘in ° 
which Nadir Ally is prosecutor is ther€fore 
illegal, as beyond the competency of the 
Magistrate. It is, therefore, quashed, and 
the papers are returned in order that the 
Magistrate may pass a legal sentence, .or. 
commit the case to the ‘Sessions, if he consi- 
ders that the sentence he is competent to. 
pass is inadequate. Š 


The 18th December 1866. 
Present: 


‘The Hon'ble F. B. Kemp and W. Markby, 
* Judges. 


Jurisdiction—Bribery (to screen” 


offender)—Conviction. 


Reference by the Officiating Deputy Com- 
missioner of Cachar, under Section 434 
Act XXV of 1861, and Cireular Order 
dated 15th July 1863. 


Omrit Ram versus Nonno Ram and others. 


A Subordinate Magistrate of the second claes is not 
competent to initiate a charge under Section 213 of the 
Penal Code, of atcepting an “illegal gratification to 
screen an offender., 

Persons not formally charged or put on their’ "defence 
cannot legally be convicted. 


Case.—I mave the honor to forwards 
under Section 434 of the Code of Criminal 
Procedure, for the orders of the Court, the 
criminal records of certain cases in which _ 
the sentences passed by the Deputy Mggis- 
trate are in my opinion illegal. 


2.. The complaints made in these cases 
were, it will be observed, for the offence of 
assault under Section 352 in Cases Nos. 321 
352, 299, 296, 256, and 186, and for that of 
previous hurt under Section 326 of -thé 


Penal Code in Case No. 8. Before: the 


i. 


(we - 


x 


18664" ° 
` 
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final hearing of these cases, the complainants 
"un them desired to withdraw their com- 
plaints, and filed petitions tẹ that effect. 
The Deputy Magistrate refused to allow the 
cases to be compromised, and dismissed them, 
‘at the same time fining each complainant 
under*Section 213 of the Penal Code for 
accepting illegal gratification in consideration 
of his screening an offender. 


_ 3. As the Deputy Magistrate is a subor- 
dinate Magistrate of the second class, and is 
not vested. with powers under Section 1 of 
Act X of 1854, he was acting beyon ` his 
jurisdiction when he initiated the, cases 
under Section 213. 


In addition to this, it seems that no evi- 
‘dence was taken to prove that the parties 
accused had taken any gratification in order to 
screen the offenders. Nocharge was framed, 
and the defence of the accused does not seem 
to have been. taken in a single instance. 


The Judgment of the High Court was 
delivered as follows by 


Kemp, J.—We concur with the Officiating 
Deputy Commissioner of Cachar. The pro- 
ceedings of the Deputy Magistrate are illegal, 
and are quashed. He is not competent to 
initiate a charge, and he has convicted par- 
ties of an offence of which they have not 
been formally charged or put on their defence. 





The 17th December 1866. 


Present: 
The Hon’ble F. A. Glover, 


_dudge. 


Evidence (of co-defendants). 
Queen versus Ashruff Sheik and others. 


® 
Committed by the Magistrate, and tried by 
the Officiating Sessions Judge, of Moor- 
. shedabad, on a charge of dacoity. 
K 

Where there is no community of interest, auy one of 
a number of prisoners jointly indicted may be called 
as a witness either for or against his co-defendants. 


_ ‘Tum prisoners in this case (one tried with 
the assistance ‘of a Jury) have filed a long 
petition of appeal in which they take various 
exceptions tothe Sessions Judge’s estimate 
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of the. evidence ; they do not however raise ` 
any point of law. 

Before however-considering the appeal as 
it stands, it may be as well to remark on the 
Sessions Judge’s proceedings in respect of 


.the defence witnesses called by the prisoner 


Afsur Ali. This prisoner, it appears, wished 
to have the evidence of three of his fellow- 
prisoners taken—of two of them, to prove 
that the offence which he and they had joint- 
ly committed, was simple theft, and not dacoi- 
ty; and of the third to establish a plea of 
enmity between himself and the prosecutor. 
The Sessions Judge held that these witness- 
es could not legally give evidence in the 
case. . 8 

This appears to me much too broad an 
assertion. With regard to the two prisoners, 
who were to prove that the crime committed 
was theft, and not gang robbery, the Sessions 
Judge was, I consider, right; as the prisonérs 
so cited as witnesses were in precisely the 
same category as Afsur himself, and had a 
direct interest in procuring his discharge, 
whilst as the crime charged against all the 
prisoners could only have been effected be 
the guilty concurrence of five or more indi- 
viduals, the acquittal of Afsur would have 
led directly to the acquittal of the witness 
prisoners themselves, whilst his ponviction 
would have been a material step in establish- 
ing their own guilt, vide Taylor on Evidence 
12238, Part 3, Chapter II. 

But in ordinary cases where there is no 
such community of interest, any one of a 
number of prisoners jointly indicted mur be 
called as a witness, either for or against his 
co-defendants (Reg. versus Coulton and 
Stevenson), and I note the point for the Ses- 
sions Judge’s future information and guid- 
ance. The only witness who could have been 
called in the present case was the prisoner 
Baluk Biswas ; but as bis evidence was under 
the circumstances perfectly immaterial to the 
issue, the prisoner has not been in any way 
prejudiced by the omission. 

For the rest the conviction of dacoity 
was based mainly upon the evidence of two 
approver wituesses ; but this evidence was, in 
accordance with the Full Bench Ruling of 
this Court in the case of Elahee Buksh, le- 
gally sufficient for conviction, although un- 
corroborated, and the Sessions J udge in 
drawing the particylar attention of the Jury 


‘to the nature of that evidence, and in advising 


them to accept it with great caution, did 
all that the law required him to do, and the 
verdict. of the Jury on the facts cannot be 
disturbed. The appeals must be rejected. 


~ 
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The 19th December 1866. 
Present : 
The Hon’ble F. B. Kemp and W. Markby, 
Judges, 
an Conviction. 


Referred under Section 434, Code of Crimi- 
‘nal Procedure, and Circular Order No. 
1. 18, dated 15th July 1868. 


Sameerooddeen and others. 


Where the evidence for the prosecution was not taken, 
the prisoner was held to have been illegally convicted. 


Kemp, J.—Tun ‘sentence passed by the 
Deputy: Magistrate must be quashed. 


= The evidence for the prosecution was not 
taken, and the defendant has been convicted 
illegally. . 


We pass no opinion on the question whe- 
ther compensation could be awarded to the 
complainant under Section 44 of the Code of 
Criminal Procedure had the conviction been 
a legal one, inasmuch as it is not so. 


* 
a’ 


The 19th December 1866. 


Present: 
The Hon’ble F. B. Kemp and W. Markby, 
5 - Judges. 


Evidence—Accomplice. 


“Referred under Court’s Circular No. 17. 


of the ("cb June 1863. 
Sheikh Beclioo. 
A: person-may call the woman with whom he is accused 


of having had sexual intercourse as. a witness on. his 
behalf. 


A person is not, by reason of Weing an accomplice, 
disqualified from giving evidence either for or against 
a prisoner. x 


Kemp, J.— We are of opinion (int in: this 
case the prisoner ought to have been allowed 
to call the woman with whom. De was accus- 
ed of having sexual intercourse as a witness 
on his’ behalf. She was not an accomplice, 
but even (Cen, a person is not by reason of 
being an accomplice disqualified from- giving 

` evidence either for or against a prisoner. 
+ 
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As, therefore, evidence has been improper- 
ly rejected, the sentence is contrary. to law, ° 
and, acting unger the powers conferred upon 
us by Section 405 of the Code of Criminal 
Procedure, we order the present conviction 


to be annulled, anda new trial to be had.¢ 
f + 





The 19th December 1866. ` 
Present : 


The Hon’ble F. B. Kemp and W. Markby, 
z Judges. i 


House-breaking—Theft—Cumulative 
sentence. 


Referred under Section 434 Act XXV of 
1861, and Circular Order No. 18, dated 
15th July 1863. , 


Mussahur Daoudh. 


a 


Theft is the sequel of, and'cannot be separated ‘from, 
house-breaking. A cumulative sentence of 3 years’ im- 
prisenment was held to be illegal in such a case. 


Kemp, J.—Ws agree with the Sessions 
Judge that the Deputy Magistrate was 
wrong in separating the offences in this 
case, The theft was the sequel of the house- 
breaking, and’ cannot be disconnected from 
the Matter offence. ‘Fhe cumulative sentence 
of three years is illegal, as the Deputy Ma- 
gistrate was competent to sentence for a term 
of two years only for the offence of house- 
breaking. 

The conviction is amended, and the sen- 
tence altered to one of two years instead of 
three years’ rigorous imprisonment. 


a Geese 


The 21st December 18665. 
Present : 


The Hon’ble F. B. Kemp and W. Markby, 
Judges. 


False Evidence—Written reports of 
depositions. 


Queen versus Kally Churn Gangoolf, 
_ Appellant. 


Committed by the Assistant Commissioner, 
and tried by the Judicial Commissioner, 
of Assam, on a charge of false evidence, 


In a case of false evidence; reading extracts. from the 
alleged conflicting statements of the prisoner is not 
sufficient to enable the Jury to form a fair opinion-on the 


d i 


 " "Sei 
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question. The whole, of the deposition given on each 


“occasion ought to be laid before the Jary, - 
Written reports of depositions are not evidence, except 


‘in the case provided for by Section 869 of the Code of 


‘Crimina) Procedure. 


S Kemp, J.—Iwn this case we think there 
bas Been an érror in Jaw in two respects. 


The whole evidence laid before the Jury 
consisted of a short extract from the pri- 
Souer a evidence on a charge of bribery 
before ‘the Magistrate, and another short 
extract from the prisoner’s evidence on the 
same charge before the Sessions Judge. 


, We think that it is impossible for a Jury 
io forma fair opinion on the question of 
how far the statements are’ conflicting, by 
simply reading these extracts, and that the 
whole deposition given on each occasion 
ought to have been laid before them. 

We also observe that the words used by 


the prisoner on the two occasions were’ 


proved by the production of extracts from 
the examinations as taken down in writing, 
and attested by the Magistrate and Sessions 
Judge -respectively, But such written 
reports of depositions are not evidence, 


except in the case provided for by Section. 


869 of the Criminal Procedure Code. 
We, therefore, reverse the sentence, and 
order the prisoner to be discharged, 


: 
nie wegen 


-The 21st December 1866. 
Present : 


The Hon’ble F. B. Kemp and W. Markby, 
Judges. 


Jurisdiction— Fine— Migchief (De- 
struction of land-marks). 


Miscellaneous Case. 


e Queen versus Moorut Loll and others. 


The Joint Magistrate was held not competent to 
direct under Section 44 of the Code of Criminal Proce- 
dure that a portion of a fine inflicted under Section 434 
of th® Penal Code be paid to an Ameen for the purpose 
of paying the expense of his deputation to restore the 
land-marks which had been destroyed by the opposite 
party. ` e 


Kemp, J.— Wz have heard the pleaders for 
the petitioner, and, without calling upon the 
other side, we are clearly of opinion that the 
Sessions Judge was right in amending the 


H 
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order of ‘the Joint Magistrate under the 


provisions of Section 419 of the Code of 
Criminal Procedure. 

The Joint Magistrate was not competent 
to direct under Section 44 of the: said Code 
that a portion of the fine inflicted under 
Section 484 of the Indian Penal Code be 
paid to an Ameen, for the purpose of paying 


‘the expense of his deputation to restore the 


land-marks which had been destroyed by 
the opposite party. i 

Under Section 44 the. fineʻor a portion of 
it can only be paid to the person who has 
suffered by the offence, or as compensation 


.for expenses incurred in prosecuting the 


case, 
The,order to appoint an Ameen to lay 

down a boundary was illegal, and the Ses- 

sions Judge was quite right in reversing 

that order. e 

_ The application is rejected. — 
e 


—_ * 


Ld 


The 22nd December 1866. 


g , Present : 
The Hon’ble Sir Barnes Peacock, Kt., Chief 
Justice, and the Hon’ble L. S. Jackson, 
Judge. 


. Recognizances to keep the peace. 
Miscellaneous Case, 


Petition of Birreshuree Pershad and another. 


It should appear on the face of a Magistrate’s order 
that he had received credible information that the 
persons ordered to enter into their recognizances were 
likely to commit a breach of the peace, or to do any 
act that might probably occasion a breach of the peace. 


Peacock, C. J.—Ir. does pot appear, on 
the face of the Magistrate’s order, that he 
had received credible information that the 
persons ordered to enter into their recog- 
nizances were likely to commit a breach of 
the peace, or to do any act that might pro- 
bably occasion a breach of the peace. Neither 
the facts stated on the face of his order, nor 
those which are stated in his letter of 29th 
November 1866, are tantamount to such 
credible information ; nor does it appear that 
these persons had been convicted of any of 
the offences specified in Section 280 of the 
Code of Criminal Procedure, 


The order is, therefore, not’ warranted by 
Section 280 or Section 282 of the Code of 
Criminal Procedure, and must be quashed, 


Z e 
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Ist.—-That the witness, Serjeant White, 
ought not to have been admitted to give evi- - ° 


D 


The 22nd December 1866. 


KH 


Present: 


The Howble F.-B. Kemp and W. Markby, 
Judges. 


ar 
Tender of pardon—Section 209 Code 


of Criminal Procedure. 


Queen versus Cliundee Churn Banerjee. 


Committed by the Deputy Commissioner,, 


and tried by the Judicial Commissioner, 
of Assam, on a charge of giving a grati- 
fication to ‘a Police Officer inducing 
him thereby to screen an offender from 
= legal punishment. WER 


A Magistrate is competent to tender a pardon to any 
person. The fact of such party being directly or in- 
directly concerned in the offence does not preclude him 
from being admitted as a witness for the Crown under 

"Section 209 of the Code of Criminal Procedure, ` 


Kemp, J.—Tuis prisoner was tried by 
Jury. The pleader for the prisoner objects 
to the conviction, on two grounds :— 


dence for the prosecution under Section 209 
of the Code of Criminal Procedure, inasmuch 
as he was a party implicated in the offence. e 
2nd.—That there was no legal evidence 
ngainst the prisoner, and consequently that 
there has been a misdirection to the Jury. 


On the first point we are of opinion that 
a Magistrate is competent to tender a pardon 
to any person, and that the fact of such 
party being directly or indirecly concerned 
in the offence does not preclude him from 
being admitted as a witness for the Crown 
under the provisions of Section 209 of the 
On the second 
point there was clearly legal evidence to go 
before the Jury. The witnesses Radha 
Chundra and the constable speak directly to 


Code of Criminal Procedure. 


the participation of the prisoner in the 
offence with which he is charged, and the 
Jury chose to believe this evidence. 


The Court, therefore, seeing no reason to, 
interfere, reject the appeal. 


™ 
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.Thé words “for that purpose” in 


Section 175 Code of Oriminal 
Procedure, refer only to binding 
witnesses to give evidence. 


No. 494, 


From the Officiating . Registrar of the High 
Court of Judicature at Fort William in 
* Bengal, to the Sessions Judge of Beer- 
bhoom, dated Calcutta, the 19% June 
1866. 
Present: 


The Hon’ble Sir Barnes Peacock, Kt., Chief 
Justice, and the How’ble C. B. Trevor, 
H. V. Bayley, J. P. Norman, and L. S. 
Jackson, Judges. 


Sir,—I am directed to acknowledge the 
receipt of the Tabular Statement submitted 
by you, dated the 7th April last, in which 
is referred for the Court’s decision, the ques- 
tion whether the words “ for that purpose” 
in Section 175 of the Code of Criminal Pro- 
cedure refer only to binding witnesses to 
give evidence or to all the purposes for 
commitment, such as ordering the Police to 
serve processes against witnesses and accused 
persons and the like, and in reply to state 
that the Court agree with you in opinion, 
that the reference. is only to the bind- 
ing over persons to give evidence. On any 
other supposition, the power of summoning 
witnesses would appear to have been con- 
ferred on a Court of Sessions twice over, 
viz. by Section 172 and also by Section 175 
of the Code of Criminal Procedure. 


Punishment for Dacoity. 


Kxtract (Para, 2) of Letter No. 520, dated 
the 29th June 1866, from the Officiating 
Registrar of the High Court of Judicature 
at Fort William in Bengal. 


2.0% THE Court observe that the sentence 
of 4 Rupees.fine passed upon the prisoners 5, 
9, 17, 21, 18, 14, 25, 26, 28, 46, 47, 53, 61, 
62, 63, 65, 80, 81, and 83, in the case of 
Bhojoo and others (Case 41, Statement 4) is 
illegal, as the punishment for Dacoity under 
Section 395 of the Indian Penal Code is 
transportation or rigorous imprisonment and 
fine, but not fine alone, 


Verdict of Jury not necessary when 


prisoner pleads guilty. 


Extract (Para. 3) of Letter No. 520, dated 
the 30th June 1866, from the Officiating 
Registrar of the High Court of Judi- 
cature at Fort William in Bengal. 


3. Tue Court observe that the prisoner 
Nundo Lall Aheer (Case 4, Statement 4) hav- 
ing pléaded guilty, the ' Additional J udge 
should not have taken the verdict of the - 
Jury. Itis only when the prisoner claims 
to be tried (Section 362 of the Code of Cri- 
mipal Procedure) that the verdict of the Jury 
is required. 


Cancelment of judgment on the 
appeal of Buloram Doss. 


e No 521, - e 


From the Officiating Registrar of the High 
Court of Judicature at Fort William in 
Bengal, to the Sessions Judge of Bhau- 
gulpore, EES Calcutta, the 30th June 
1866. 


Present. 


The Hon’ble G. Loch and F, A. Glover, 
Judges. S 

Sır -— With reference to your letter No. 
14, dated 10th January last, and the corres- 
pondence which has taken place subsequent- 
ly, regarding the orders passed by the High 
Court on the 6th November, 1865, on the 
appeal of Buloram Doss,* I am directed to 
state that, having re-perused the papers in 
the case, the ‘Court have come to the con- 
clusion that they mis-read the’ latter part 
of your judgment passed on appeal. Both 
the Judges before whom the case came, 
understood the words contained in the last 
paragraph but one of your judgment to 
convey the meaning that sentence was 
passed by the Joint Magistrate after further 
evidence had been taken. 

2. The Court desire me to express their 
regret for the mistake which has occurred ; 
and they cancel their judgment by which 
the sentence passed by you was held to be 
illegal. 





* Published in Vol. IY, p. 20, 
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sidnapping — Meaning of Section 
368 Ponal Code—Convictions under 
Sections 363, 366, and 368-—-Sub- 
stitution of Transportation for Im- 
prisonment. : 


Ftract (Paras, Zand 3) of Leiter No. 555 

from the Officiating Registrar of the 
` High Court of Judicature at Fort Wil- 
_ liam in Bengal, dated the 9th July 1866. 


- 2. Tue Court agree with you in your 
concluding remarks in the case of Sheikh 
Oozeer (Case 3, Statement 4) as to the 
meaning .of Section 868 of the Penal Code, 
which evidently refers to some other party 
who assists ja concealing any person who had 
been kidnapped, and does not refer to kid- 
nappers. You should have explained this to 
the Jury, which you do not appear to have 
done. . 

"8. Iam to pdint out that the prisoner in 


. the game case should not have been convict- 
- ed and sentenced under Sections 363, 366, 


and 868 of the Penal Code, but only under 
Section 366,the gravest charge of the three. 
As, however, the sentence is not beyond,that 
which you are authorized to inflict under 


the Section last mentioned, the Court will 


not interfere. But with reference to the 
form in which you have recorded sentenée, 
first ‘awarding rigorous Imprisonment and 
then commuting it to transportation, I am 


. to point out that the correct mode of proceed- 


ing is to sentence the offender to transporta- 
tion, mentioning at the same time that, 
under Section 59 of the Indian Penal Code, 
it is awarded instead of imprisonment. 


Use of the term “Perjury” prohi- 
i "es * hited. 
No, 558. 


From the Officiating Registrar of the High 
Court of Judicature at Fort William 


in Bengal, dated Calcutta, the 9th July. 


1866. 


In acknowledging the receipt of your 
Sessions Statements, for May last, I am 
directed to point out, with reference to the 
charges against Thugin Cooliai and others 
(Case 8, Statement 4) that “ perjury” is not 
a term used in Section 193 of the Penal 
Code, and that you, therefore, should not 
use it in future, but adhere closely to, the 
phraseology of the law. in the mode pre- 
scribed by Section 284 of the Céde of Cri- 


By 
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Previous convictions when to be con- , 


sidered — Evidence of character 
against pqrson charged with Theft 
in a building. ` -. 


Extract (Paras. 2 and 3) of Letter No. 593 e 


from the Officiating Registrar of” thé 
High Court of Judicature at Fort Wil- 
lamin Bengal, dated the 18th July 
1866. 


2. "Tam Court observes, with reference ' 


to the charge against Bhagoman Sheikh 
(Case 11, Statement 4), that previous con- 
victions should neither be a subject of 
charge nor should they be mentioned in the 
address to the Jury, the former course be- 
ing irregular, and the latter calculated to 
bias the minds of the Jury against the ac- 
cused; but that they should, after convic- 
tion, be considered in determining the mea- 
sure of punishment to be awarded. 

8. Iam to add that the charge against 
the prisoner in the same case is committing 
theft, a particular theft in a building, and 
that in such a case it is not competent to 
the prosecutor, in the first instance, to give’. 
evidence of character with a view of 
raising presumptions disadvantageous to the 
prisoner, though if the accused set up his. 


charncter as an answer to the charge against -- 


him, the prosecutor may meet his case either 
by cross-examination or by contradictory 
testimony. 


Forgery of a Kubooleut how to De 
charged. 


No. 594. 


From the Officiating Registrar of the High 
Court of Judicature at Fort William in 
Bengal, dated Calcutta, the 18th Julh 
1866. . 


In acknowledging the receipt of your 
Sessions Statements for March last, J am 
directed to state that a kubsoleut being a 
valuable security as described in Section 
30 of the Penal Code, the charge against 


Kashee- Chunder Dutt (Case A Statement ` 


4) should have been under Section 467 of 
that Code.’ The charge should, under Sec- 
tion 244 of the Code of Criminal Proce- 


*| dure, have been amended by you. ` 
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„Verdict in a case of HO es miscar- 
. Tiago charged under, different Sec- 
tions on identical facts. 


No. 595. 


From®the. Officiating Registrar of the High 


Court of Judicature at Fort William in 
Bengal, dated Calcutta, the 18th July 
1866. 


In acknowledging the receipt of your 
Sessions Statements for May last, lam djrect- 
ed to state that, in the 8rd and 4th’ heads of 
the charge against Surat Mundle (Case No. 1, 
Statement 4), the facts in evidence which 


substantiate the offence under Seetiouis 328. 


and 312 of the Penal Code are identical, as 
far as they go, with those that establish the 
offence under Section 814 in the second head 
of the charge. Consequently, under Para, | 
of Circular No. 16, dated the 20th August 
1864, I am to observe that the verdict of 
not guilty should have been recorded on 
the 8rd and 4th heads of the charge, 





Opinion of Assessors not necessary 
when a prisoner pleads guilty. 


Extract (Para. 2) of letter No. 599 from the 

- Registrar of the High Court of. Judica- 

-, ture at Fort William in Bengal, dated 
the 19th July 1866. 


2. Tar Court observe that the prisoners 


Alfoo Sheikh and others (Case No. 1, State- 


ment 4) having pleaded guilty, you should not 
have submitted the case for the opinion of 
the Assessors. It is ‘only when accused 
persons refuse to. plend or claim to be 
tried (Section 363 of the Code of Criminal 
Procedure) that the opinion ofsAssessors is 
required, e 


S - 

Police Reports not evidence—Con- 

- fession as Queen’s evidence not a 
grouad for conditional pardon— 
ifodification of sentence of wWhip- 
. ping. 


Ectract (paras. 2, 3, and 4) of letter -No. 
1334 from the Officiating Registrar, 
. High Court, dated *the 29th Septeinber 
1866. , 

f ze D e D = 


e Bis wen e to the Steg con- 
tained in the’judgment of the Deputy Coni- 
missioner in the onge of Aurjoou Bowree 


e Beesdieergier (Case .No. 678, Statement” 4) 
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that ‘the identification ofsix of the ag 
is fully borne out by ‘the Police Reports.” 
I am to-draw your attention to Section 154 
of the Code of Criminal Procedure, from 
which it will be seen that Police Repérté 
are not evidence except against the. Officer 
making them. 


8. With advertence to the remarks con- 
tained in your judgment in -the case of 
Chundoo Manjee Sonthal (Case No. 692, 
Statement 4) that, onnoticing a tendency on 
the patt of the prisoners to deny their 
Mofussil confessions, the, Deputy Commis- 
sioner ‘‘admitted two of them whedid confess 


as Queen’s evidence,” the Court observe thf? * 


this is not a ground for conditional pardon 
under Section 209 of the Code of Criminal 
Procedure. 


4, ! In conclusion I am to observe that? 


the Deputy Commissioner was not competent 
to modify the sentence passed by him on the 
prisoners Doola Sonthal aud Lera Sonthal, 
(Case No. 692, Statement 4) from 80 to 15 
strokes of a ratan ; he could, howevér, have 
changed it "10 imprisonment or fine under 


Section 12 Act VL of 1864. s 


Ifedical Report not avidpace. 


Extract (para. 2) of letter No. 1336 from 
the Officiating Registrar, High Court, 
dated the 29th September 1866, 


DN 


2. Wirm advertence to the remark con- 
tained in your judgment in the case of Gopal 
Roy (Case No. 5, Statement 4) that “it is cer- 
tain from the medical report that Dhowul 
received a severe cut on the leg,” the Court 
observe that the medical “report? proves 
nothing, not: being evidence. On this point 


your aitention’ is drawn to Section 368 of D 
the Code of Criminal, Procedur é: l 


SÉ e 
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Procedure for refund of fine paid 


` DR compensation, on reversal of 
award, i 


No. 1368. 
Krom the Officiating Registrar of the High 
Court of Judicature at Fort William in 


' Bengal, to the Sessions Judge of Cuttack, 
l dated Calcutta, the 3rd October 1866. . 


(Criminal Side.) 
Present : 


The Hon’ble Sir Barnes Peacock, Kt., Chief 
, e Justice. 


H 


Siz,—With reference to your letter No. 


` 865, dated the 4th ultimo, I am directed to 


EN 


state that ifappears to the Court that there 
Sno mode of compelling a person to whom 


“a fine has been paid as compensation award- 


ed under Section 44 of the Code of Criminal 
Procedure, to refund the same on the revers- 
al of the award. 


e 2. The proper course in cases like this 


is, as enjoined in Circular Order No. 162, 
dated 16th June 1862, to hold the amount 
of fine for two months, which will cover 
the time*allowed for appealing. If an ap- 
peal be preferred, the Appellate Court may, 
under Section 421 of the Code of Criminal 
Procedure, order the sentence to be suspend- 
ed as to paying over the fine to the party 
injured until after the decision of the ap- 
‘peal. The Court of first instance should 
always, when an order for payment of the 
fine to the party injured has been made, call 
the attention of the Appellate Court to the 
fact, so that the order for payment over may 
be suspended, > 


Procedure on plea of guilty. .. 


Extract (para. 2) of letter No. 1403 from 
the Officiating Registrar of the High 
Court of Judicature at Fort William in 
Bengal, dated 6th October 1866. 


_Fue Court, observe that the prisoner 
Neamut (Case No. 11, Statement 4) having 
pleaded guilty, you need not have submitted 
the case for the opinion of the Assessors, 
whieh is only required in cases tried with 
their aid ; but you should have at once record- 
ed the plea and convicted the accused person, 


` thereon as enjoined in Section 362 of the 


Code of Criminal Procedure. 
By 
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in the cgse of Murderers—Abet- 
ment wit out knowledge of com- 
mission of Murder. . 

T F 


©. 
Extract (paras. 3, 7,-and 8) of letter 


No. 1410 from the Officiating Regis- 


trar of the High Court; dated 9th 
October 1866. l 


3. Wirn reference to the second head of 
the amended charge against Mussamut Suljee 
(Case No. 3, Statement 4), the Court observe 
that, if the abetment charged was committed 
by keeping watch at the door when the 


murder was being committed, the prisoner: 


should have been charged under Section 114 


of the Penal Code, not under Section 109,. 


‘for it could hardly be said that the murder 
took place in eonseguence of such abetment. 
This remark, mutatis mutandis, applies 
equally to the charge in Case No. 11, State- 
ment 4, Bheem Purdhan and others. 


7. With advertence to the remark con- 
tained in your judgment in the case of Bheem 
Purdhan and others, (Case No. 11, State- 
ment 4) that it would not be right to sentence 
all the prisoners to a capital punishment for 
the murder of the deceased, ‘‘ considering 
the character borne by him,” I am directed 
to state that this fact had nothing to do with 
the guilt of the murderers. 


8. With reference to the further remark 


contained in your judgment in the samo 


case that, as “ the prisoners knew nothiut 
“ ofthe murder until after it had been com- 
“ mitted, it is impossible to say that the act 
“ was committed in consequence of any 
“thing done by them, and that, therefore, 
“ they cannot be found guilty under Sections 
“109 and 302 of ‘the Penal Code,” the 
Court observe that they should have been 
charged under Section 301 of the Indian 
Penal Code, and that you might have amend- 
ed the charge accordingly. 3s 


- 


+ 


Abetment— Previous. good character. . 
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laa of pardon by Magistrates. {confess and give up the- names of his ac- 


a S complices, I am, directed to state that the 

. No, 1585. - Magistrate had no authority to act as he did, 

SEA $y: —that his powers, as to pardon, are limited 

From the Registrar of the High Lourt of by the express terms of Section 209 of the 
Judicature at Fort William in Bengal, | Code of Criminal Procedure, which require 
that the pardon shall be directly tendered 

dated Caleutta, the 11th December 1866. -by the Magistrate to any person or persons 
before him supposed to have been implicated, 


(Criminal Side.) either directly or indirectly, in the particular 
: offences, or privy to thesame, on certain con- 
Present : $ ditions," and that he shall record his reasons 


The Hon’ble C. B. Trevor, dude, io RES BY pardon; 
2. Under these circumstances I am to 
Siz,—Having laid before the Court your request that you will instruct the Magistrate 
letter No. 47, dated the 15th October last, and | to desist from issuine any such illegal pur- 
its enclosures relative to the trial of ` Fukir wanaha aues | 
Mahomed and others, from which it appears l 
that the Magistrate gave a purwanah to the| -3. The enclosures which accompanied 
Police authorising the offer ofa pardon to | your letter No. 45, dated the 1th October, 


any of the dacoits in the case who would | are,herewith returned. S- 


ee 


~~ 


D dite 


CIVIL CIRCURAR ORDERS OF THE HIGH COURT. 





Rules regarding Pleaders’ Fees oir- 
culated for the guidance of Civil 
Judges. 


CIRCULAR No. 22. 


From the Officiating Registrar of the High 
Court of Judicuture at Fort William in 
Bengal, to all Civil Judges, dated Cal- 
cutta, the 13th June 1866. 


(Civil Side.) 
Present: 


The Hon’ble C. B. Trevor, Judge. 


THE accompanying Rules* passed by the 
High Court under Section 87 Act XX of 
1865, are hereby circulated for the guidance of 
the Civil Judges subordinate to them, in all 
proceedings held on and after the Ist July 
ensuing, from which datef the law above 
mentioned will come into operation. 

2. The Court expect that Civil Officers 
will invariably act up to the letter and 
spirit of the Rules now forwarded. 


Printed Forms on stamped paper of 
Certificates to be issued to Pleaders 
and Wooktears, obtainable at the 
District Treasuries. 


CIRCULAR No. 23. 


From the Officiating Registrar of the High 
Court of Judicature at Fort William 
in Bengal, to all Civil Judges, dated 
Calcutta, the 15th June 1866. 


(Civil Side.) o 
Present: 
The Hon’ble C. B. Trevor, Judge. 


* I am directed by the Court to inform 
you that arrangements have been made 
with the Superintendent of Stamps and 
Stationery to supply District Treasuries 
withe printed forms, on stamped paper of 
the required values, of the Certificates to be 
issued to Pleaders and Mooktears under 
Section 10 Act XX of 1865. 





"3 Already printed in Vol. V., under the head “ Rules 
of Practice.” -See page 15. 


+ Vide Act XXIX of 1865. 


this fact to be published throughout your 
District for the convenience of parties who 
may wish to provide themselves with the 
forms, that they are obtainable at the dif- 
ferent local Treasuries. 


CIRCULAR No, 24, 
(Not yet issued.) 





* 


— 


Exemption of Syud Sufder Ali Khag, 
of NLoorshedabad from personal at- 
tendance in the Civi] Courts. 


CIRCULAR No. 25. 


From, the Officiating Registrar of the High , 
Court of Judicature at Fort William in 
Bengal, ta the Civil Authorities in the 
Lower Provinces, dated Calcutta, the 6th 
July. 1866. e 


(Civil Side.) 
Fresent: 
The Hon’ble C. R. Trevor, Judge. 


The accompanying copy of Government 
letter No. 8436, dated the 25th ultimo, 
exempting Syud Sufder Ali Khan of Moor- 
shedabad from personal attendance in the 
Civil Courts of Lower Bengal, is hereby cir- 
culated for general information=easeuidance. 


No. 3436. 


From the Officiating Under Secretary to 


the Government of Bengal, to the Regis- 
trar, High Court, Bengal, dated Fort 
William, 25th June 1866. 


( Judicial.) 


Iam directed to request that, with the 
permission of the Hon’ble Judges of the 
High Court, you will have the goodness to 
include the name of Syud Stfder Ali Khan 
of Moorshedabad in the list of persons who 


have been exempted from personal attend- 


ance in the-Civil Courts uuder the provisions 


*of Section 22 Act VIII of 1859. 


2. I am to request that you will catsd 


~ 
s 


R Civil 

Calling attention to the revised Rules 
for the transmission of Official 
Correspondence under tho new 
Post Office Act XIV of 1866, 


4 +» 


CIRCULAR No. 26. 


From the Officiating Registrar of the High 


Court of Judicature at Fort William in- 


Bengal, to all Civil Authorities, dated 
Calcutta, the 9th July 1866. 


(Civil Side) © °° 


Present: 
The Hop’ble C. B. Trevor, Judge. 
«The attention of all Civil Judges 


* Vide C oer subordinate to the 
we aleutia azere de a 
for 1866, pp. 1015-16. . High Court is drawn 


for the transmission of Official Correspond- 
ence under the New Post Office Act XIV 


` pf 1866), published in the Notification of 


the Home Department, No 567, dated 4th 
May last,* and they: are requested to give 
effect to the instructions of the Government 
of India from the-Ist August next. 


2. With reference to the list of Privi- 
leged Offices appended to the rules, it will 
be seen that the instructions contained in 
paragraphs .2, 3, 4, 5, and 6 of .the Notifica- 
tion do not apply at all to the Offices of 
Civil*Judges subordiuate to this Court, who 
will only need to be guided by the rules 
embodied in the remaining paragraphs which 
have been reproduced as an appendix to the 
present Circular. These paragraphs refer 
to the chzge following classes of Official 
Covers :— 


First.—(Paras. 7, 8, 9) to those address- 
ed to the Registrar of the High Court or to 
other Privileged Offices. In regard to such 
covers, the only point requiring the stten- 
tion of Officers corresponding with them is, 
that each cover will bear, in place of the 
present frank, the full signature and desig- 
nation ,of the Officer by whom it is de- 
spaiched, as well as the Official designation 
of the Office to which it is direeted. ; 


Second.—(Paras. 10, 11, 12, 18, and 34) 
to covers not sent by or to a Privileged 
Office. Such covers will be superscribed in 
the same manner as ‘those of the preceding 
class ; but they will bear in addition postage 
e dabels marked with the word “ Service.” 


BP 


to the revised. rules |. 
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Service labels will be procurable at the local: « 
Stamp Depots, and Civik * 


Treasuries or 
Judges are rgquired to make immediate 
arrangentents for supplying themselves with 


respect of covers addressed by them to 


of their own Districts. The supply will 
have to be renewed every successive month. 


Third.—(Para. 15) to correspondence be- 


os 
Circulars. bee e : 


a number sufficient for a month’s use ir - 


Offices not privileged or beyond the lfnits 


between Local Officials within the same. 


See Get L] 


Extract from a Notification from Home 
Department, Simla, No. 567, dated .. . 


the 4th May 1866. 


Para. 7.—Official covers addressed to a 
Prixileged Office by any Office not included 
in the Privileged List must be endorsed ‘‘ On 
Her Majesty’s Service only,” under the full 
signature and Official designation of the 
person by whom they are despatehed. 


8. The address must include the OD. 
eial designation of the Office to which the 
cover is directed. 


be enclosed in the Official bag, and sealed 
and sent out with the ordinary delivery, or 
given to the messenger of the Office, should 
one be in attendance. 


Privileged Office. 


Para, 10.— Official covers which are not 
sent by, or addressed to, a Privileged Office, 
will be treated in all respects like private 
covers. Postage labels, marked with the 


District. No change is made in existing - 
_arrangtments for such correspondence. 


Oficial covers addressed to a Privileged Office. 


9. The Official covers for ereh Office will ; 


Oficial covers nob sent by, or addxessed to, a 


word “ Service,” will be made available for® 


the pre-payment of such covers. 


11. Service labels are never to be used 
in payment of the postage of any letter 
which is not bord fide and exclusivelye ou 
Her Majesty’s Service. Every cover pre- 
paid by Service labels must be endorsed 
“ On Her Majesty’s Service only,” under 


the person by whom it is despatched. The 
address must also include the Official desig- 
nation of the Office to which it is directed. 
If the above conditions’ be not observed, 


the full signature and official designation of 


A 


y 


18664 


, District ; 


Civil 


Rem GENEE 
‘covers (even though stamped with Service 


labels) will be treated as ordinary unpaid 


covers. 


12: Service labels will $ procurable at 
the Treasury or Local Stamp Depét of each 
Officers requiring such Inbels will 
purchase the number required, paying for 
the same in cash as if they were ordinary 
postage labels. A receipt for the amount to 
be given by the Officer in charge of the 
Stamp Depot, will serve as 2 voucher for the 
charge to be made in the Contingent Bill of 
the purchaser. 


13. As the present supply of Service 
labels is limited, no Public Officer should 
purchase more than he estimates will be 
sufficient for one. month? s supply ; and it is 
to be remembered-that Service labels are to 
be attached to letters addressed to, or de- 
spatched from, any Privileged Office. 


14. All Officials who do not belong to 
Privileged Offices, and who have Offcial 
correspondence with other than Privileged 
Offices, will bave to make arrangements for 
supplying themselves with Service: labels 
either by direct purchase or through their 
Department tal superiors. 


Correspondence of Local Oficials within the 
limits of their respective Districts. 


Para. 15.—For the present, no charge 
will be. made in the arrangements under 
which the public correspondence of Local 
Officials is conveyed, within the limits of 
their respective Districts, by District Post, 
or by General Post. 


Ki 


List of Publi: Offices with which the Post 


Office will keep accounts of Postage on Official 
letters received and despatched, and for which 
Official bags will be made up. 


1. Accountant General, or Deputy Ac- 
countant General in a Presideucy or Pro- 
vince. 


2. Accountant General, Public Works 
Department. 


3. Adjutant General, 

4. Army Clothing Superintendent, 

5. Board of Revenue. 

6. Brigade Major on.Station Staff. 

7. Chief Engineer and Secretary, Pub- 
lic Works Depar tment. SSC d 
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8. Chief Inspector of Musketry. 
9. Commissary General. 
10, Commissary of Ordnance. 
11, Commissioner of Divisions.. . 
12, Consulting Engineer. 
18. Controllér General of Accounts.” 
l4: Controller General, Military Expen- 
diture, 
15. Controller of Military Accounts. 
16. Controller of Public Works Accounts. 
17, Customs Commissioner. _ 
18. Deputy Iuspector General of Oerd- 
nance. 


19. > Director of Publie Instruction. 
20. Electric Telegraph Office, Calcutta. 


21. Examiner of Commisgpriat, Stud, 
and Clothing Accounts. 


22. Examiner of Medical Accounts. 
23. Examiner of Ordhance. 
24, Examiner, Pay Department. 

25. Financial Department, Secretary’s 
Office. l i S 
26. Foreign Department ditto. l 

27. Gazette, Official, Superintendent. 
28. Geological Survey Superintendent. 
29. Home Department, Secretary’s Office. 
80. India Office, London. 


8l. 
32. 
SE) 
34. 
35. 
36. 


Inspector General of Forests. 
Inspector General of Hospitals. 
Inspector General of Jails, 
Inspector General of Ordnance. 
Inspector General of Police. 
Inspector General of Military Works. 
37. Judge Advocate General. 


88. Legal Affairs, Superintendent and 
Remembraucer, 


39. Principal Medical Store-keeper. 
40. Military Accountant, 


41. Military Department, Secretary’s 
Office. l 

42. Mint Master, and Head Gommis- 

‘| sioner or Commissioner for the Issue of 

Paper Currency at the Presidency. 
' 43. Post Office. Ss 

44, Presidency Pay Office. 

45, . Principal Inspector General, Medical 


Department, 


e è 


A 


3 

, . 
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46. Private Secretary to Governor or 1 send the case for investigation to any Ma- 
Lieutenant Governor. n gistrate having power to try, or commit for., œ» 





47, Private Secretary to Viceroy. 


48. Public Works Department, Seere- 
tary’s Office. S 


« 49. Quarter Master General, 
_ 60. Registrar to Archdeacon. 
51. Registrar of High Court. 
52. Resident and Political Agent. 
53. Secretariat of Local Government or 


Administration, 
54, Secretary to Commander-in-Chief. ` 
55. Secretary to Commander-in-Chief of 


Her Majesty’s Naval Forces. 


56. Secretary to the Bishop. 


57. Superintendent of Stamps and Sta- 
tionery. ° e 

58. Superintending Engineer. e 

59. Surveyor General. 


60. Superintendent, Great Trigonome- 


trical Survey. 
. 61. Superintendent, Revenue Surveys. 
62. Superintendent General of Vaccine. 
' 63. Superintendent General of Irrigation. 





Procedure when offence committed 
in or before Civil Court falls under 
- two or more heads. 


CIRCULAR No. 27. 


From the Officiating Registrar of the High 
Court of Judicature at Fort William in 
Bengal, to all Civil and Criminal Au- 
thorities (including Judges of Small 

- Cause’ Courts), Lower Provinces, dated 
Calcutta Me 10th July 1866. 


(Civil and Criminal Side.) 
Present: 


Tue Hon’ble C. B. Trevor, Judge. 


The Court are pleased to direct that, 
when an offence has been committed in or 
before a Civil Court, and it appears to the 
presiding Judge that the charge falls under 
two or more heads, all of which are not 
triable by a Court of Session exclusively, 
the Civil Court shall proceed under Section 
171, rather than under Section 173, of the 
Code of Criminal Procedure ; that is to say, 
in place of completing the investigation it- 


self with a view to commitment, it shall 


Ki 


+ 


P 


trial, the accused person for the offence 

charged, ; 

Erratum in Rules regarding Plead~e 
e er’s Fees. à 


CIRCULAR No 28. 


From, the Officiating Registrar of the High 
Court of Judicature at Fort William in 
Bengal, to all Civil Judges, dated Cal- 
cutta, 20th July 1866. 


(Civil Side.) E 
Present 2 


` The Hon’ble C. B. Trevor, Judge. 


Aut Civil Judges are hereby requested to 
make the following correction of a clerical 
error in the English and Vernacular copies 
of the Rules which were circulated with 
Circular Order No. 22, dated the 13th June 
1866. In the tast Clause of Rule 8th, the 
words “Sections 53 or 54 of Act XX of 
1865” should be read “ Sections 53 or 55 of 
Act XX of 1866”; the allusion being, not 
to the “ Pleaders’, Mooktars’, and Revenue 


| Agents’ Act, 1865,” but to the “Indian - 


Registration Act, 1866.” 


Resignation of Baboo Gourhury Bose 
as a Pleader of the High Court, 
and the loss of his sunnud. 


CIRCULAR No, 29. 


From the Officiating Registrar of the High 
Court of Judicature at Fort William in 
Bengal, to all Civil Judges, dated Cal- 
cutta, Tth August 1866. 


" (Civil Side.) 
Present: 
The Hon’ble C. B. Trevor, Judge. x 


I am directed to inform your that Baboo 
Gourhury Bose, late a pleader of this 
Court, has resigned the Office of Pleader, 
aud that his resignation was accepted on 
the 20th of April last. As he has been 
unable to return his sunnud by reason of 
its having been lost, the Court requests 
that, should it ever happen to be presented 
before you, you will forward it to the Court 
accompanied by a statement of the parti- 
culars regarding its presentation with as 
due delay as possible. 


t.t 


d 






. Seeised list ‘of Public - Offices with 
.; which the Post, Office will- keep ac- 
counts of Postage, Sc. Se ee 


ge _ CIRCULAR No. bo.. 


"From the Officiating Registrar of the. High 


Court of Judicature dé Fort William ‘in 
Bengal, to all Civil Authorities, dated 
Calcutta, the 11th August 1866. 


(Civil Side.) 
Present : - s 


The Hon’ble C. B. Trevor, Judge. ` 


THE attention of. all Civil Judges. subor- 
dinate-to this High 
Court is drawn’ to 
the following” re- 
vised list of Public Offices published by the 
Home Department* in gupersession of that 
notified on the 4th May last, and they are 
requested to cause it to be substituted for the 
list appended to Circular Order No. 26, 
dated the 9th ultimo; 


* Notice No. 2957; dated 
20th July 1866. 


ł 





List of Publie Offices with which the Post 
Office will keep accounts of postage on 
Official letters received and despatched, 

e and for which Official bags will be made 


. Up. 


1. Accountant General, or Deputy Ac- 
conntant General, in a Presidency or Pro- 
vince. 

2:  Aetonnpnt General, Public Works 
Department. 

3. Adjutant General and Assistant 


Adjutant Geer of Division. 
d Army Clothing Superintendent. 


5. Board of Revenue or Financial Com- 
missioner. 


6. - Brigade Major or Station Staff, 
° 


7. Chief Commissioner and Personal 
Secretary.’ 
8. Chief “Engineer and peste tary, 


Public Works Department, ` 
9. Chief Inspector of Musketry. 


10, Commander-in-Chief, 
Secretary to ditto. 


.11. Commissary General. 
12. Commissary of Ordnance, ` 


13.- Commissioner of Division of Reve- 


nue nnd Settlement, S EEN 


ý oe REPORTER. ə 


24 diture, A 


and Military | 
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: Consulting Engineer. 


EN Comptroller General of Accounts. ` 
16. _ Controller General, Military Expen- 


"17, Controller of Military Accounts. 


18. Controller of Public Works ` At- 
counts. , 


19. Customs DE 


20. Deputy “Inspector General of Ord- . 
-J Ranca. - 


- 21, Deputy eet General of Hos- 
Se 
Director of Public Instruction. 
a é ‘Electric Telegraph Office. 


24. Examiner of Commissariat and Stud ` 
Accounts. 


25.. -Examiner of Medical Atonia 


UI 
26. Examiner of Ordnance, Barracks, 
Clothing, and Regimental Necessaries’ Ac- 
counts. 


27, Examiner, Pay Department. 

28. Financial Department,- ‘Secretary’s 
Office. ER l ° 

29, Foreign Department, ditto. 

30, Gazette, Official, Superintendent. 

31. General Superintendent for the sup- 


pression of Thuggee and Dacoity. 
32. Geological Survey, Superintendent. 
33. Governor .Gereral and Governor, 
and Private or Military Secretary to ditto. 
34. Home Department, ege A s Of- 
fice. 
35.. India. Office, London. 


36, Inspector General or Conservator of 
Forests. 


an 
37. Inspector Geseent of Hospitals. 
38.. Inspector General of Jails. 
39. Inspector General of Ordnance. 
40., Inspector General of Police. -. 


41. Inspector General of Military Works. 
42, J udge Advocate General. 
43. ‘Legal Affairs, Superintendgnt and 


Remembrancer, 


44; Lieutenant. Governor, and Private 
Secretaty to ditto, ` : 


45, . Principal Medical Store- T l 
46. Military Accountant. 
47, “Military Depari tment, Secretary's Of- 


+ fea ` 
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48. Mint Master, and’ Head Commis- 
sioner or Commissioner for the Issue -.of 
Paper Currency at the Presidency. -~ ` 
A0. Post Office. - "Sage 
0. Presidency Pay Office `` o 
wël: _ Principal Inspector General, Medi- 
cal Department. T 
pa Public Works Department, Secre- 
tary’s Office. ` 


. 58. Quarter Master General. 5 
. 64. Begistrar to the Diocese. 
- 55. Registrar of the High Court. 
56. -Registrar General of Assurances. 
-57. Resifent and Political Agent. . 
- 58. Secretariat of Local Government or 


"e 


W 
ww 


Administration. ; 
9.: Secretary to Commander-in-Chief of 
Her Majesty’s Naval Forces. ° 
` GO. ` The Bishop. SE 
61. Superintendent pf Stamps and Sta- 
tidtiery. 


“62, Superintending Engineer. SC 
_63. Surveyor General, ~ 
64. Superintendent, Great’ Trigonome- 


trical Survey. i 

. 65.- Superintendent and Commissioner of 

Survey... ` mo, 
-66. Superintendent General and Super- 

intendent of Vaccine. - 

. 67. e Superintendent General and Chief 

‘Engineer of Irrigation. 5 


All covers sent by post to the High 
" Gourt, to be addressed tothe Regis- 
trar, Appeliate Side. 
CIRCULAR No. 31. 
From the Officiating Registrar of the High 
` Court of Judicature at Fort William in 
‘Bengal, to all Civil and Criminal 
' Authorities . Subordinate to the High 
Court, dated Caleutta, the 14th August 
1866. 
l (Civil and Criminal.) 
__ ' Present: : 
_ The Hon’ble C. B. Trevor, Judge. 


Wirra reference to the instructions recent- 

o At the Presidency Post Offices, the Jy issued by 
Clerk ‘in charge, and at other Post oe Direct 
Offices, the Post Master, will be held "PO "no 
responsible that no letter from a Public General of 
Offices is allowed to pass as official paid Past Offices 
to Officers 


which is notproperly signed or stam ped 
and endorsed hy the Certifying Officer, 


P 
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and that no’ letier is ‘sent to dny Public 
Km unless itis addressed to the official 

ignatton of the Principal of the Office, 
and is certified by the signature of the 
sender as on Her@§Majesty’s Service. 
Letters irrégudar in these respects will 
be treated as ordinary correspondence, 
and charged with the fall rate of letter 


postage.” , it is hereby 
requested.that all covers sent by post to- this 
Office on Her Majesty’s Service be addréssed 
to the Registrar of the High Court, Appel- 
late Side, even when’ they contain letters 
addressed to the Deputy Registrar or parcels 
made yp of judicial proceedings. 


and cited on 
the margin 
for facility 


ell 





Pleadors’ Fees in Mofussil Smali_ 
R Gause Courts. 


CIRCULAR No. 32. ` 


From the Officiating Registrar of the High 
Court of Judicature at Fort William in 
Bengal, to all the Judges of Courts of 
Small Causes in the Mofussil, dated 
Calcutta, the 15th August 1866. 


(Civil Side.) 
Present: 
The Hon’ble Sir Barnes Peacock, Kt., Chief 
Justice, and the Hon’ble C. B. Trevor, G. 


‘Loch, H, V. Bayley, J. P. Norman, F. 
B. Kemp, W. S. Seton-Karr, L. S. Jack- 


son; S. N. Pundit, G. Campbell, E. Jack, ` 


gon, A. GS Macpherson, J. B. Phear, and 
W. Markby, Judges. ` S 
ALL Judges of Courts of Small- Causes 
constituted.under Act XI of 1865, are here- 
* Vide Nos, of the by informed that the 
Gazetle, dated 4th, 7th, Rules preseribed by the 
lith, 18th, and 25th. High Court in pursu- 
ance of Section 37 of Act XX of 1865, and 
published in every issue* of the Calcutta 
Gazette for July 1866, so far as they are 
applicable, extend to Courts of Small Causes. 
The following special Rule is laid down 
for Small Cause Courts in the Mofussil :— 


RULE 8 A. 


The amount in respect of the fee of an adi 
versary’s pleader, when allowed in any Mis- 
cellaneous procéeding of for any other mat- 
ter than that of appearing, acting, or pleading 
in a suit prior to decree, shall be fixed by 
the Court according to the following scale, 
viz. :— : i 


of that De-. ` 
partment, » 


of reference, » 


A 


One Rupee to 6 ‘Rupees in proceedings . 


connected with costs not exceeding De, 500 
in value. j 

The above scale will apply to applications 
under Section 53 or 55 of the Indian Re- 


‘gistration Act XX of 1866, 


$ 


$ D 
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in what Courts Pleaders holding Ger- GER Nos. 2 and 3, showing the num- 
- tifleates under Act KX: of '4865-are | bór of such cases pending more than three 


a? 


i g entitled. to appear, eet T He 
-` ° CIRCULAR No. 33. 


; From the Officiating Registrar -of the 
High Court of Judicature at Fort Wil- 
liam in Bengal, to all Judges in the 

- Lower Provinces, dated Calcutta, the 

' 28rd August 1866. 


(Civil Side.) 


è è 


Present: ` 
The Hon’ble C. B. Trevor, FEH 


‘ Ir is hereby notified ` that a pleader, 
whether of the senior or of the junior 
grade, holding a certificate under Act XX 
of 1865 and the High Court’s Rules of ' the 
2nd May last, is not restricted by such cer- 
tificate to any particular Court, or to a 
single district ; but’ is entitled (o appear, 
plead, and act in any Court, subject to the 
jurisdiction of the High Court, included 
within the class of Courts covered by his 
certificate: in other words, in any Court, in 
whatever district situated, falling within ‘the 
particular Clause (a, b, c, or d) of Sec- 
tion 10 Act XX of 1865, to which his čer- 
tificate relates. 


Cases of execution of decree to he 
separately shownin the Monthly 
" ‘Statements Nos 2 and 3. 


CIRCULAR No: 34. 


-From the Oficiating Registrér of the High 
Court of Judicature at Fort William in 
Bengal, to all Civil Judges, dated Cal- 
cutta, the 11th September 1866. 


(Civil Side.) 
Present: 


The Hon’ble C. B. Trevor, Judge. 


To enable it to exéreise a more effective 
“supervision over the . proceedings of the 
Civil Courts in cases of execution of decree, 
‘the High Court is pleased to direct that 
-a column be inserted in the Monthly States 


i mittee direct. 


| months Cases pending for. more than 


| one year will be separately shown’ in the 
`T column set apart for the purpose ; and 


explanation will be required in regard to 
‘all -cases pending more than three mohth8. 
The explanation should invariably mention 
the date of the last bona fide application in 
execution, that is, the last application which 
was followed up by some act done in fur- 
therance of execution, either by the Court or 
the judgment-creditor. 





‘| Znorease of the Salaries-of Minis- 


terial Officers. 


CIRCULAR No. 3. 
From the Officiating Registrar of the High 
Court of Judicature at Fort William in 
Bengal, to all Zillah and Small Causes 
Court Judges, dated Caleutta, the llth 
September 1866. 


~ (Ġivil Side.) 
` Present: 
The Hon’ble C. B, Trevor, Judge. 


I am directed by the Court to forward, for 
your information, copy of a letter and of its 
annexure from thé Secretary to the Com- 
mittee appointed for the purpose of report- 
ing on the question of increasing the salaries 
of Ministerial Officers, and to request that 
you will submit your-returns to the Com- 
iat 


2.—( To Zillah Judges alone) ‘The returns 
of your subordinatés should be submitted 
through you. 


From the Secrétary to the Committee ape 
pointed under Orders No. 2181, dated 
19th July last, to the Registrar of the 
High Court, Fort William, the 7th . Sep- 
tember 1866, 


THE Members of the Committee appoint- 
ed by the Lieutenant-Governor of Bengal, 
for the purpose of considering and reporting 
on the question of increasing the salaries 
of Ministerial Officers attached to the Sud- 
der and subordinate Courts of Judges in ` 
the several districts of Lower Bengal, are 
desirous of ascertaining, somewhat in detail, . 


~ 


` 


. 8 Civil ~ 


fa e hal 
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the various” duties that are perigi med. by 


every such Ministerial Officer. 


ma 


Court, you will be so good as'to instruct'all 
Judges to'submit, for the information of the 
Committee, a Statement i in the form sub- 


joined, requesting the Officers who have to, 


submit the statement themselves to super- 
intend the. filling in of the Column of Be, 
marks, 

3. I have to add that the sooner ‘the 
Statements are submitted, the sooner of 
course will the increase of salaries contem- 
plated be effected. 

Statement shewing.the duties entrusted to 
each Ministerial Officer employed tn the 
, Chief Office of the. Judge or Magistrate 
or Collector.of the District of 
_and in de -Offices, whether located in 
“the Sudder Station or in Sub-Divisiogs, 
‘subordinate‘to such Chief Office. 
e wm, E RE 
Sigg, "| Sanary Pr 


D? + 
Š N. B.—Itia not intended that 
ln fhis column every minute 
duty that an officer may have 
to perform shall be entered. 
It will suffice if it {s stated in 
what department of the office 
»each officer is employed, and 
what are hia duties and his 
responsibilities generally, so as 
‘that the committee may be 
informed to what degree the 
officer is trusted, and in vhat 
degree his duties "require head- 
work or are merely mechauical, 
and In what degrce his duties 
req a ‘knowledge of the 
vernacular only, or of English 
and of the vernacular also. 





Remands by Lower Appellate Courts. 
em 
‘CIRCULAR.No. 36. 
‘From the Officiating Registrar of the High 


` Court of Judicature at Fort William -in 
` Bengal, to all District Judges and Prin- 


‘cipal Sudder Ameens, dated Calcutta, 


j ~- the 12th September T866. i : 
| 7 (Civil Side.) 


r 


“Present : 
The Hon'ble C. B. Trevor, Judge. 


Tue number of cases..exhibifed in (e 
Periodical Statements, as having been re- 


-manded by the Lower Appellate Courts, 


+ 


a 


‘2, Ihave the honor, therefore,” to re. 
- quest that, with the permission of the High 





S i D X 
leads the High Court e dëubt whether eut, 
ficient regard is.commonly had to the pro- 
visions of Sectigns.851 and 352 of the «Civil 
‘Procedure Codd. The Court, therefore, .di- 
rect me Lo bring:to your.notice that by Sec- 


.tion 8351 a remand may be ordered when 
‘the Lower Court has disposed of the cason. 


some preliminary point, .so ,as to exclude 
any evidence of fact which shall appear to 
the Appellate Court essential to the rights 
of the parties, and-the decision-of-the Lower 


-Court upon such preliminary point has 


been reversed in appeal ;and also that by 
‘Section 352 it is not competent to the Ap- 
pellate Court to remand a case for a second 
decision, by the Lower:Court, except as pro- 


suit. 

2. .The High Court, also, has reason .to 
believe that in: many instances the Lower 
Appellate: Courts remand cases decided be- 
low on a preliminary point,.or on erroneous 
grounds, even when the .evidenee upon the 
record is sufficient to enable the Appellate 
Court to. pronounce a satisfactory judg- 
ment in the case. This course of procedure,. 
I am .to.remark, is opposed -to Section 3532 . 
of the Code of Civil Procedure. Again, 
cases are frequently remanded when the 


issue, orto determine any question -of fact 
which in’ the opinion of the Appellate: Court 
is essential to: the-right determination. of tha 
suit on its merits, and the record is not suf. 
ficient to enable the Appellate Court to de- 
termine such isgue on questions-of fact. Such 
remands, I am directed to observe, are not 
«warranted by°law, "In such cases Appel- 
late Courts are . competent, Ander Section 
‘354, to frame an issue or issues, and to refer 
them tothe Lower Court for: trial. ‘The, 
Lower Court is thereupon to proceed to.try” 
such issue or issues, and to return to the 
Appellate Court its’ finding together with 


‘| the evidence. 


3. If further evidence in the shape “of a 
report.of an Ameen, or of any other nature, 
be required by the Appellate Court, the case 
-should not be remanded Tor :that purpose ; 
but under Sections 355, and 346, the Appel- 
late Court should-either require (he, Lower 
Court to.order the preparation -of „such . re- 
„ports, or: take the evidence ‘required’ .and 
transmit it to the Appellate Court, or should 


Lower Court has omitted_to raise or try any — 


+ 


e 


‘vided in the last preceding Section, that is, ` 
junless the case has been’ decided on a pre- 
|liminaty point which has been reversed, 
;and.that decision has.excluded any evidence 
of fact whichis necessary to the full eluci- 
‘dation of the rights of the parties .in ‚the 


ow 


+ 


Sa 


Ze 
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_take the evidence if it can be so taken, 
before itself, the Appellate Court being 
careful always to record the reasons for the 
admission of additional eviderfce. 

4. The Court direct very particular at- 
tention to these instructions. 

@ 


Regarding the paper to be used for 
engrossing Memoranda under the 
Registration Act. 


CIRCULAR MEMO. No. 37. 


From the Officiating Registrar of the High 
Court of Judicature at Fort William in 
Bengal, dated the 20th September 1866. 


° (Civil Side). j 
Present: 
The Hon’ble C. B. Trevor, Judge. 


The following letter is forwarded for the 
information opd guidance of all Civil Judges 
subordinate to the High Court :-— 


No. 2671. 


From. the 
Lower Provinces, 
the High Court of Judicature at Fort 
William in Bengal, dated Fort William, 
the 25th July 1866. 


Officiating Registrar: General, 


In reply to your letter No. 2287,. dated 
18th instant, I have the honor to say 
that the Memo. A to be despatched by the 
Civil Courts, under Section’42 of the Re- 
gistration Act, should, for the current 
year, be engrossed on hand-laid demy paper, 
supplies of which can be issued by the 
, Superintendent of Stationery, printed in 
“whatever form may be prescribed by the 
Court. 


In future I shall take measures to have a 
sufficient supply of hand-laid medium in- 
dented for, that all the Registers of this 
Department may be uniform. 


2. As Memoranda forwarded under 
Section 41 have to.bee copied into the Re- 
gisters, it does not signify what size or 
description of paper is issued, but probably 
foolsetp would, for some reasons, be, most 
convenient, 


to the Registrar of |" 
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Particulars to be inserted in Monthly 


Statements under each subordinate 
Judicial Officer’s name. 


CIRCULAR No. 38. 


To all Civil Judges, dated the 26th Septen- 
ber 1866. 


[Requusrixe that, when submitting their 
Civil Statements for the current month, they 
will insert, under each subordinate ‘Judicial 
Officer’s name,. the district in which his 
family residence is situated, and state whe-. 
vii is well aeognainted with English or 
not 





-Costs of Registration of Memoranda. 


: CIRCULAR Ne, 39.. 


From the Officiating * Registrar of the 
High Court of Judicature at Fort Willi- 
am in Bengal, to all Civil Judges, dated 
Caleutta, the 29th September 1866. 


(Civil Side.) 
Present: . 
The Hon’ble C. B. Trevor, Judge. 


Tsex rules alluded to in Section 80 of the 
Indian Registration 
Act (XX of 71866) 
having ‘been framed 
by the Registrar-Ge- 
‘neral of Assurances, 
and approved and published* by the Local 
Government, the Court are pleased; in con- 
tinuation of para. 10 of Circular Order 
No. 24, dated 19th June last, to forward 
Rules 44 and 45 for the information of Judicial 
Officers of every grade in the Mofussil, and 
to request their particular attention to the 
instructions contained therein as to the 
Officer to whom the costs of registration are 
to be paid on realization. 

Rule 44,—“ The costs of registration of 
l Memoranda unter this 
Section will be paid 
in by the several Courts to the Regis- 
trar’s Office on realization; the form of 
Memorandum shall contain a specification 
of the fee to be levied, and the registration 
of the Memorandum shall not be ge till 
the receipt of the fee.” 


* Vide Notfication Go 
ed 12th May 1866, 
page 1046 of Caleu 
Gazette of the 23rd May 
1866. 


Section 48, 


a 
Li 
Ae 
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Rule 45.—* A running list of unpaid fees 
due on registered Memoranda shail be kept 
up ; and on the receipt of any fee, the entry 
relating to such fee ‘shall be struck out: the 
total of unpaid fees shall be reported every 
month to the Registrar-General.” 





Destruction of Records of Small 
Cause Gourts. e 


CIRCULAR No. 40. 


‘From the Officiating Registrar of the High 

` Court of Judicature at Fort William in 
Bengal, to Judges of the Small 
Cause .Courts, dated Caleutta, ane 2nd 
October 1866. 


e (Civil Side) © |, 
Present: l ei 


deg Hon’ble C. B. Trevor, Judge. 


THE High Court is pleased to direct the 
destruction once a year of the records of all 
cases disposed - of in the Courts of Small 
- Causes, in which execution has been com- 
pletely obtained, or in which three years 
have passad since the-last aftempt to exe- 
cute was made, and when any further exe- 
cution would be barred by the Law of Limit- 
ations, 
will afford all information that-can after- 
wards be required. 


tad 
+ 


b LI 


Local Investigations by Ameens, 


CIRCULAR No. 4l. 
onae 


From the Officiating Registrar of the High 
Court of Judicature at. Fort William in 
Bengal, to all Civil Judges, dated Qul- 
cutta, the 2nd October 1866. 


(Civil Side.) 
Present: 
The Hon’ble C. B. Trevor, Judge. 


- Tux High Court have frequently observ- 
ed that cases remain for nn unreasonably 
long-time pending in the Mofussil Courts, 
for the undelivered: reports of Ameens en- 
trusted with the duty of local investigations, 
and’the delay on the part of these Office s 
* ‘ij commonly attributed to the great number 


” 
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of eases with whieh they are’charged. Fie, 


Court has now ample proof before it that ` 
very many of the cases, referred by Judges 
to Ameens D 





ed by law, the High Court deem it proper 
to impress upon the subordinate Courts of 
every grade that local investigations by 
Ameens should only be ordered in cases 
where they are absolutely required by the 
Courts on subordinate points, for a deter- 
mination of the main issue in the case ; for 
instance, in cases in which it is necessary 
to ascertain by measurement disputed areis 
of land; or to ascertain whether particular 
lands are identicak with lands detailed in 


‘docoments:.when the fact is disputed ; and 
‘|in such like instances. 


When, 
any fact can be elicited by evidence, that 
evidence should be heard by the Court it- 
self, and not by an Ameen. With a view, 
too, both of shorteniag the trial in many 
cases, and of assisting the Courts in the 
examination of, witnesses, it wil! be well if, 
when a map or measurement of the locality 
appears from the issues to be absolutely ne- 
cessary, .orders to prepare it are passed at 
the time of the fixing of issues. ‘The map 


‘and the report of the Ameen can then be 


tested by the exmination of the witnesses, 
and the Courts will be in a better position 
to conduct this exmination than they are 
under the present system. 

If these instruetions be carried out, the 
High Court believe that Ameens being only 


employed in cases in which their services , 


are essential, the Mofassil Courts will be 
enabled to dispose of suifs more promptly 
and satisfactorily, and litigants will in many 
cases be saved the extra expense entailed 
by local investigations. l 


Punkahs and Punkab-, 
-~ pullers. 


CIRCULAR MEMO. No, 42. 


Wroonsifts’ 


| From the Officiating Registrar of the Migh 


Court of Judicature'at Fort William in 
Bengal, dated the 2nd October 1866. 


(Civil Side,) 


THE following letter is forwarded for 
the information and guidance of the 


[Vo Ve. 


local enquiry, never should 
have been $0 referred. With a view, thére- 
| fore, of obviating the delay which occurs 
through a course of procedure not authpriz- . 


however, ` 


Sa 


reel 


“yy 


e 


Kaiicht at 


Civil 


+ 
cif Authorities in the Lower Pro- 


; *vinees s 


From the Secretary to the Government of 
Bengal, to the Officiating e Registrar’ 
High Court, dated Darjeeling, the Gth 
September 1866. 


No. 2020 T. 


Sır, JL am directed to acknowledge the 

receipt of your lettes No. 
Judicial, 2873, dated the 27th’ ultimo, 
g and in reply to state, for the 


information of the Hon’ble Judges. of the 
High Ccurt, that the Lieutenant-Governor, 
adopting the Court’s view of the question, 
has been pleased to decide that Moonsiffs 
shall be placed on the same footing as Deputy 
Magistrates and Deputy Collectors, in re- 
spect to the indulgence of punkahs and pun- 
kah-pullers in the hot season. 


2. All charges under these orders for 
the current year should be included in the 
contingent bills of the Zillah Judges ; special 
provision being made for the charge in the 
estimates of ensuing years. l 





Alteration of the Establishments at- 
tached to Civil Courts. 


CIRCULAR No. 43. 


From the Officiating Registrar of the High 


Court of Judicature at Fort William in 
e Bengal, to all Civil Judges, dated Cal- 
_ cutta, the 6th October 1866. 
(Civil Side.) 

Present: 
The Hon’ble C. B. Trevor, Judge. 


Aut Zillah and Subordinate Judgos are re- 


quested, as soon as possible after the re-open- the Column relating to Ameens’ fees in 
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ing of the Courts at the close of the ensuing 
Dusserah vacation, to inform the High 
Court whether, in consequence of the new 
method of transacting business in the Civil 
Courts adopted since the enactment of Act 
VIII of 1859, they would recommend, Keep- 
ing the numerical force at the present figure, 
any re-distribution of the: salaries of their 
Ministerial Officers ; or whether they would 
diminish their number in the gross, or reduce 
the number of the Native and increase that 


of the English hands of the Establishment. 
The Court require all Judges to send up a 


clear tabular statement of the alterations ° 


they would suggest, bearing “distinctly in 


mihd that the gross expenditure should not 
be increased. 

2. The returns of the Principal Sudder 
Ameens, Sudder Ameens, and Moonsifts 
should be submitted through the Zillah 
Judges, who will abstract and tabulate the 
information afforded, and lay it before the 
Court in the prescribed form. 


Ki 


Ameens’ Fees and Salaries. 
CIRCULAR No 44. 


wya 

From the Officiating Registrar of the High 
Court of Judicature at Fort William in 
Bengal; to all Civil Judges, Lower Pro- 
vinces, dated Calvutta, the 10th October 
1866. WS 


(Civil Side.) 
Present: 
The Hon’ble C. B. Trevor, Judge, 


Tre Court, having reason to believe that 


D 


a 


"e | 
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a 
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Statement A, as well as that showing Bengal, to all Civil Judges, dated Cal-, 


Ameens’ salaries in Statement B, prescribed 


be Circular Order “dated 13th February 


~ i» confined to the 


_- ment A. 


1865, No. 2 (as modified* 
by Circular Order dated 
23rd March 1866, No. 
12), arenot always pre- 
pared correctly, are pleas- 
- ed to circulate the follow- 
ing instructions for gener- 


“AN, Bm The effect 
of the modification 


Column about fees 
which was at first 
Column 5, but is now 
Column 7 of Scate- 


al observance in the preparation of the 


Columns in question :-— 


~ The returns should include all money 

received on account of Ameens’ fees, whe- 

thér the- Ameen be one appointed under the 
vi -+ 


Act, or temporarily employed under Sections 


* T80 and 181 of Act VIII of 1859. The 


fees should be invariably credited to Govern- 


ment, as required by Section 9 Act XII of 


we = E 
1856, and shown in Column 7, Statement 


A, as also the amounts paid as salary, whe- 
ther of a permanent or a temporary ` nature, 
which should be exhibited in Column 4, 
Statement B. 


Attendance of Civil prisoners when 
required as parties or witnesses in 


Civil Stites? 


CIRCULAR No. AS, 


From the Officiating Registrar of the High 
Court of Judicature at Fort William in 


| duly 1886, 


cutta, the 12th October 1866. 
Criminal Side.) 


L L s 


Present: 


The Hon’ble C, B. Trevor and G. Loch, 


Judges: 


+ 


Tar High Court is pleased to forward, 


for the information of all Judges of Civil 
Courts, the following Rule* 
which has been made by the 
Lieutenant-Governor of Ben- 
gal, with a view to securing the personal 


* Dated 20th 


attendance of any prisoner confined in a 
Civil jail, when required either as a party 
oy as n witness in a Civil suit -— ` 
RULE. , 

"Under the provisions of Section of 
Act II (B. C.) of 1864, the Lieutenant-Go- 
vernor of Bengal is pleased to notify the 
following Rule :-— 


.“ Whenever, in a suit instituted in any 
Civil Court, it shall appear to the satisfac- 
tion of the Judge that the personal attend- 
nnee of any prisoner confined in any Civil, 
jail is necessary, either asa party or wit- 


ness in that suit, it shall -be competent to 


the Court to’ issue a writ, under its hand 
and seal, addressed to the Officer in charge 
of the jail, calling upon him to make over 
charge of the prisoner named therein to an 
Officer of the Court, to be deputed for the 


purpose of producing him in Court at a’ 


time to be specified in the warrant. The 
Officer so deputed shall be responsible for 
the safe custody of the prisoner from the 
time he receives charge of him, until he ig 
re-committed to the jail.” 


ag l 


fe 
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Amendment of, Circular No. 34, |urder the several heads specified of the 
margin, It will be unnecessary to state how 
No. 46. 


much was’ expended in each month ; the 

d ; total amounts eut under each head for the 

From the Officiating Registrar «of the High ae will Sc Gë SE ; i 
Court of Judicature at Fort William in 
Bengal, to all Civil Judges, dated Cal- 

“cutta, the 1st December 1866. 


(Civil Side.) 


THE. WEEKLY REPORTER. » 










“= 4 


Report called for on the number of 
applicants-for admission as Plead- 
ers in the Mofussil Courts. 


Present : 
CIRCULAR No 48. 
The Hon’ble C. B. Trevor ana G. Loch, 
Judges. From the Officiating Registrar of the High 


‘Court of Judicature at Fore William in 

Bengal, to all Civil and Sessions. Judges. 
> and Judicial Commissioners, Lower and 

Extra Regulation Provinces, duted Cal-, 
o cutta,- the 13th December 1866. : 


(Civil Side.) 


-In modification of the instructions con- 
tained in Circular Order No. 34, dated the 
“ith of September ilast, the High Court is 
pleased to direct that the cases exhibitedein 
the new column therein prescribed be such 
only as are pending more than six (not | 
“three”’) months, and that the explanation 
afforded be confined to such cases alone, l 

` : Present: HE 


° The Hon'ble C. B. Trevor, Tle; 


+ 


Expenditure on account of Station- 
ery in 1864 and 1865 by each Sud- 
aer Ameen in his double capacity 
of Sudder Ameen and Sudder Moon- 
siff, i 


“Tue Government of Bengal having, by 
Notification dated the 
22nd November last,* 
fixed the last Monday 
of the month of Janu- 
ary next ensuing for the examination of ap- 


plicants for admission as Pleaders in the Mo- 
fussil Courts, and* as under the Rules f drawn 


* Vide page 2031, 
Colcutta Gazette, datea 
28th November 1866. 


No. 47. l 
From the Officiating Registrar of , the 


High Court of Judicature at Fort 
William in Bengal, to the Judge of 
dated Calcutta, the Sth December 1866. 


(Civil Side, ) 


H 


Present: 
The Hon'ble C. B. Trevor, Judge. 


Gre, am directed to request that you 
will be so good as to enquire and report, for 
the information of 
the Court, the ac- 
tual expenses in- 


“Quantity. Cost. 
Serampore aper e 2 
Bengalee pon ge 
Ink eee 1 ” 


Oil _ » wu the years 1864 
k GN Wax nmn n and 1865 by the 
Wax Cloth », » ` Gudder Ameen of 


your District in 
his double capacity of Sudder Ameen end 


Sudder Moonsiff, on account ‘of stationery, ` 





curred in each of 


up by the Court oa-+he— 
2nd May last under 
Section 4 Act XX of 


1865, every candidate-for such examination 
must give notice to the J udge of the District 
in which he resides of his intention to pre- 
sont himself for examination, six weeks at 


t Rules Li and 21, 


. least previously, that is to say, on ‘or before 


the 17th instant, the Court presume that 
each Judge will be able to ascertain imme. 
diately after the date last mentioned how 
many candidates are expected’ to appear at 
the coming examination. They request ac- 
cordingly that a report may be submitted to 
them by each Judge, in time to resch them 
before the close-df December, of the number 
of intending applicants for each of the stand- 
ards of examination. meee 


3 . N , R 


= Helidays for 1867, ` on 
CIRCULAR No. 49. l ae S 


be = 


From the Registrar of the High Court 6f Judicature at Fort William ia Bengal, to the 
Civil Judges in the Lower Provinces, duted Caleutta, the 29th December 1866. 


: . (Civil Side.) f 
Ee fo. e 


The How’ble Sir Barnes Peacock, Kt, Chief Justice, and the Hon'ble C. B. 
' Trevor, Judge, > 


Tr is hereby notified, for general information, that the High Court and its Subordi- 
nate Civil Courts will be closed i in the year 1867, on the dates indicated in the annexed 
list. 

- It is expected that the Civil Courts will not be closed, except on authorized holidays. 


List of the Holidays for the year 1867. 







BENGALI DATE. 


o e 
d 2, as * 


NAMES OF HOLIDAYS, | ENGLISH DATE, ` 


+ 


DAYS OF THE NUMBER 
WEEK, DAYS. ` 





















































e 
New Year’s Day and the 
two.days following . jist to 8rd January ` ... (18th to 20th Pous 1273 ... Tuesday to Thursday 3 days. 
: Igul-Fetar $ . oe ee 7th and 8th February ,... 26th and 27th Mágh 1273 omens and Friday | 2 ,, 
Basant-Panchaiti ...... (9th and 10th February .. 28th and 29th Mágh 1273 ‘Saturday and Sunday | 3 ,, 
Shibu~-Rattri oe ` see [4th and Oth March » j2lst and 22nd Phalgan i 
SE) - 1273 . (Monday and Tuesday | 2 ,, 
Dol-Jdttra ... +. ees 20th and 21st March .., 7th and 8th Chaitra 1273 lee & ae S 
, E é s $ ean n 
Béruni-Asndn . 2nd April _ ee [20th Chaitra 1273 Jet ern geet AY 
Mahébisham-Sankrénti ... |12th April «» 80th Chaitra 1273 .. |Friday æ ejl y 
` Rám-Nabomi zat .. (13th April see (Ist Baistkh 1274 ww. Saturday ` ae 
Id-uz-Zoha f wn {6th and 17th April... 4th and 5th Baisdkh 1274 Tuesday and Wednes- n 
dayer eve ji 
c „Göod-Friday bids tho. day |. 
‘following ». ws awe (19th and 20th April... WER and 8th Baisékh 1274 Friday and Saturday | 2 ,, 
Moharram { ssa ve (Life to 16th May ase acne deen to 2nd Jo- ge) to Wednes~ e 
~ 18 to day she sen 3 
E Queens, Birth- day ... « (24th May ew (Lith Joishto 1274 . [Friday ges w[i e 
Dashabira Ginga-Asnén ... (Lith June ven (29th Joishto 1274 eee .. (Tuesday w e ere 
Akheree-Chahdr Shum- ` 
, bah ven sex 3rd July l ow (20th Assár 1274 ʻa.. (Wednesday ... e 
Rath-Jdttra ate aes A i É Z 
Ulté-Rath wm wie see [ithduly ` " vn (28th Assdr 1274 « (Thursday ` mji yn 
Fdteha-Duazdaham§  ... {15th July " aes (320d Assdr 1274 . Monday .. jl y 
` Janma-Ashtomi ...  .. [22nd and 23rd August „(7th and 8th Bhéddra 1274 {Thursday and Friday | 2 










cluding Mabdlayd.. 
Lakkhi Pujá, Dewali, and 

Bhritaditia ove 
Jaggatdhdtri-Pujd...  ... {6th and 7th November ... 


27th September to 29th 
October. 


© 
Dä 


‘W2th Assin to 13th Kár- e 
tik 1974 } Friday to Tuesday A. 


21st and 22nd Kártik 1274 GES & Thurs- 
y 
80th er and lst GE 


rán . |Friday and Saturday 
27th Agrón 1274 Thursday as. 


Dusserah Vacation, nak 





| Kértik-Pujd.... 4. ze [15th and 16th November., 







Shab-e-Bardt |] a ee (42th Sg Sc 






‘Christmas Day and the two i , f s 
» [11th to 18th Pous 1274... Nene to Friday 3 y 


days following «s. se. {25th to sith December . 





_* But if the moon be not visible on the 6th of ‘February, then on the 8th and 9th E February . 
+ But if the moon be not visible on the 6th of ‘April, then on the 17th and 18th of April. 
i + But if the moon be not visible on-the 5th of May, then from the 12th to 16th of ‘May, 
, ` & But if the moon be not visible on the 3rd of July, then on the 16th of July. Š 
e . ` || But if the moon be not visible on the 28th of November, then on the 13th of December. 


Ki 


e # 


~ 


CRIMINAL CIRCULAR ORDERS OF THE HIGH COURT. 





® s . 
Erratum in Circular No. 19 dated 21st 


CIRCULAR No. 6. 


From the Registrar of the High Court of 

* Judicature at Fort William in Bengal, 
to all Criminal Authorities, Regulation 
and Extra Regulation Provinces, dated 
Calcutta, the 17th April 1866. $ 


(Criminal Side.) 
The Hon’ble C. B. Trevor, Judge. 


Tas Court request that “ Section 67” 


may be substituted for “Section 367” in 


paragraph 4 of their Circular No. 19, dated 


Ist July 1868, the latter figure being a 


clerical error. 


Adoption of Western Court's Circular 
No. 12, publishing a Table of changes 
made by Act VIŅI vf 1866 in the 
Schedule to the Criminal Procedure 


Code. 


CIRCULAR No. 7. 


From the officiating Registrar of the 
~ High Court of Judicature at Fart 
William in Béngal, to all Criminal 
Authorities in the Lower and Regu- 
lation Provinces, dated Calcutta, the 
14th June 1866. 


(Criminal Side.) 
Present: 
The Hon’ble C. B. Trevor, Judge. 


Tue Court are pleased to circulate, for 
the information and guidance of all Sessions 
Judges and Magistrates, the annexed Cireu- 
lar Order issued by the Western Court, No. 
12, dated the 27th April 1866, publishing 
a Table indicating the changes which have 


-been made in the Schedule annexed to the 


Criminal Procedure Code by *the 


provisions 
of Act VIII of 1866. - 





CIRCULAR ORDER No. 120f 1866. ¢ 


| To the Criminal Authorities in the North- 


e Western Provinces, Jhansie, and Kumaon, 
dated Agra, the 27th April 1866. 


N. A, N. W.P. 


Present : 


W. Roberts, Esq., and F. B. Pearson, Esq., 
Judges. 


R. Spankie, Esg., and G. D. Turnhall, Esq., 
Officiating Judges. 
Abstract. 

Table published indicating the changes which have 
been made in the Schedule annexed to the Criminal 
Procedure Code by Act VIII of 1866, whereby the 
jurisdiction of the Magistrates has been enlarged in re- | 
spect of the cognizance of certaiff classes of cases under 
the Indian Penal Code, according to which all Office 
copies of tha Schedule should be corrected, 

Tuer Court are pleased to draw the atten- 
tion of the Criminal Authorities to the 
provisions of Act VIII of 1866, published in 
the Gazette of India of the 8rd March 
1866, amending the Schedule annexed to 
the Criminal Procedure Code. _ 

2. The annexed Table has been prepared 
to indicate the changes which have been 
made in the Law, whereby the jurisdiction 
of-the Magistrates has been enlarged in 
respect of the cognizance of certain classes 
of cases under the Indian Penal Code. -All 
Office copies of the Schedule should be cor- 
rected accerdingly. . 

3. A copy of the Act is given below 
for facility of reference, 


Ly 
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t 
Section, 


| 


172 | Absconding to avoid service of sum- 
mons or other proceeding from’ a pub- 
lic servant,’ a 
Pa 
If summons or notice require attend- 
ance in person, &c., in a Court of 
Justice. ; 


173 | Preventing the service or the affixing 
of any summons or notice, or the re- 
moval of it whenit has been affixed, 
or preventing a proclamation. 


If summons, Ze, require attendance in 
, person; &@, ina Court of Justice. - 


>] Not obeying a legal order to attend at 
a certain place, in person or by agent, 
or departing therefrom -without au- 
X thority. 


- | -Téthe order require personal attendance, 
ek ‘.&¢., Ing Court of Justice. 


271 EE disobeying any quarantine 
ON tT Dy 


: 972 Adulterating food or drink for man in- 
tended for sale, so as to make the 
same noxious. ` 


+ ne 


Defiling the water of a public spring or 
_, reservoir, 


278 | Making atmosphere noxious to health, 


277 


te 


979 | Driving or riding on a Public way so 
rashly or negligently as to endanger 
human life, Zo 


Navigating any vessel so rashly or 
negligently as to endanger human 
life, &e. 


280. 


285 | Dealing with Gre or any combustible 


s matter so as to endanger human life, 
ën, , 
286 | So dealing with any explosive sub- 
` stance. 


287 | So dealing with any Machinery, 


289 | A person: omitting to take order with |, 


any animal in his posesssion s0 as 
to guard against danger to human 
life, or of a grievous hurt from such 
‘animal. ° 


996 | Committing a public nuisance, 








Under Act XXY of | Under Act VIII of 


1861. 





Magistrate ‘of the 
District, "or Sub- 
ordinate Magis- 
trate of 1st Class. 


Ditto, 


Ditto, 


DH a - 

Magistrate of the 
District, or Sub- 
ordinate- Magis- 
trate of 1st Class, 


Ditto, 


Ditto. 


Ditto. 


Ditto, 


Magistrato of the 
District, or Sub- 
ordinate Magsi- 
trate of 1st Class. 


Ditto, 


Ditto, 


Ditto, 


Ditto, 


Ditto, 


. Ditto. 


S 
Ditto. 


Any Magistrate.. - 


Ditto, 


Magistrate of- the 
District, or Sub- 
ordinate Magis- 
trate of Ist Class, 


Ditto, 


Any Magistrate. 


Ditto. 


Ditto, 


| Magistrate of the 


District, or Sub- 
ordinate ig- 
trate of jet Class, 


Any Magistrate. 


Ditto. 


Ditto. - 


. Magistrate of the 


. District, or Sub- 
ordinate Magis- 
trate of 1st Class, 


Any Magistrate. 


Ditto, 


Magistrate of the 
District, or Sub- 
ordinate Magis- 
trate of Let Class, 


Any Magistrate. i 


Ditto. 


REMARKS. 





Altered in accord- 
ance with Sec- 
tion 8 of Act 
VII of 1866, 


Altered in accord. - 
ance with Sec-- 


tion 8 of Act 
VIII of 1866. ! 


Under Section 3 of 
Act VIIL of 1866, 


€ 


Under Section 3 of 


Act VIII of 1866. 


ð 


Under Section 8 $f 
Act VILI of 1866, 
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291 


418 


452 





REENEN aa a ee) 





Continuance of nuisance after injunc- 
tion to discontinue. 


Voluntarily causing grievous hurt. 


4 


D 


Voluntarily canssing grievous hurt by. 
dangerous weapons or means. ~ 


Theft ia building, tent, or vessel, 


Theft by clerk or servant of property 
in possession of Master or Employer. 


Robbery. 


If committed on the highway between 
sunset and sunrise, - 


Attempt to commit robbery. 


Person voluntarily causing hurt in com- 
mitting or attempting to commit rob- 
bery, or any other person generally 
concerned in such robbery. 


Ki 
J 


eg 


House trespass, 


House-trespass in order to the com- 
mission of an offence punishable with 
imprisonment, ` 


If the offence is theft 


House-trespass, having made prepara- 
tion for causing hurt, assault, dec. 


. 24 





| Magistrate of the 
District, or Sub- 
ordinate Magis- 
trate of Ist Class. 


Court, of Session, 


Ditto. 


Court of Session, or 
Mefristrate of the 
District. — 


Ditto. . 
Court of Seasion. 


Ditto.. 


Ditto, 
Ke 


Ditto, 


Magistrate of the 
District, or Sub- 
ordinate Magis- 
trate of Ist Class, 


Ditto. 


Court of Session, or 
Magistrate of the 
District, or Sub- 
ordinate Magis- 
traté of ist Class. 


Ditto. ` 


Magistrate of the 
District, or Sub- 
ordinate Magis- 
trate of ist Class. 


Any Magistrate. 


Court of Session. 


Unger 
g ` Act 
Any Magistrate. e 
Court of Session, or | By Se 
Magistrate of the} VI 
District. i T 
Court of Session, or = 
Magistrate of the 
District, 
Ditto. 
Ditto. 
Court of Session, ` 1 -Under 
: ~= Act 


Any Magistrate, 


Ditto. 


2 Ditto, 


Court of Session, or | Under 
Magistrate of (hei Act 
District, or Sub- 
ordinate Magis- 

e trate of Ist Class. 
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Act No. VILI of 1866. 


Passed by the Governor General of India 
in Council (received the assent of the 
twe l 


" Governor General on the 2nd March. 
1866). | 


- 


t 


` ‘An Act further to amend the Schedule 
` — annexed: to the Code of Criminal Proce- 
dure, 
| Whereas it is expedient further to 
“amend the Schedule annexed to the Code 
of Criminal Procedure ; It is enacted 28 
. follows :— l 


Ek d l In lieu of the words in the parts of 


©. Column 7 of the said Schedule respectively 
l referring tó Sections 172, 174, 271, 277, 
_ “278, 279, 285, 286, 289, 290, 325, 380, 448, 


ip 


e D 
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A 


shall be read the words “any Magis- 


trate.” 


t 


2. In lieu of the words in the parts of 
the said column respectively referring to 
Sections 392 and 393 of the Indian Penal 
Code, there shall be read the words “ Court 


+ ‘ 
| of Session or Magistrate of the District.” 


8: Nothing herein contained shall be 


taken to alter the effect whieh any other 


-part of the said Schedule had immediately 


before the passing of this Act. 


4. This Act shall be read with, and 
taken as part of, the Code of Criminal Pro- 


cedure. 


and 451 of the Indian Penal Code, there . 


(e 


D 2. 
wr? 


4s 
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Criminal , 

Regarding commitment of European 
British Subjects for tfial before the 
‘High Court—Alteration of dates for 
the remaining Criminal Sessions 
of that Court for 1866. 

CIRCULAR No, 8 


From the Officiating Registrar of the High 
Court of Judicature at Fort William in 

f Bengal, to all Justices of the Peace in the 
Lower and Extra Regulation Provinces 
of Bengal, dated Calcutta, the 6th Au- 
gust 1866, 


(Criminal Side.) 


Present: 


The Hon’ble Sir Barnes Peacock, Kt., Chief 


Justice, and the Hon’ble C. B. Trevor, 

~G. Loch, H. V. Bayley, J. P. Norman, 
L, S. Jackson, J. B. Phear, A. G. Mac- 
pherson, and W. Markby, Judges. 


Tue Court request the particular attention 
of Magistrates and others, who are J ustices 
of the Peace, to the accompanying copy of 
an order passed regarding thee commitment 
of European British subjects for trial before 


the said Court. 


2. Ali warrants for the commitment of 


such European British subjects should be 


directed to ‘the Superintendent of the Pre- 
sidency Jail in Calcutta; aud should be in’ 
the Form C., Appendix of Forms, Code of 
Criminal Procedure ; and in pursuance of 
Section 9 Act XII ‘of 1865, the following 
avords should be added at the end of the 


"BR 
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hereof,” 


' e 





form before the date and you are hereby 


required to have the; body or bodies of the 
said ` 


before the said High Court for trial at the 


Sessions of the Court next ensuing the date 


e 


3. The- Court observe that in several 
cases in which European British subjetts 


have been lately committed for trial to the 


Circulars. 5. 


HI ihe 
D 


High Court, there has been great want of - 


care on the part of the Commitéing Officers. 
In ore case the witnesses were sent down 

before the prisoner, who -did not arrive until 
after the conclusion of the Sessions, and 
after the witnesses had returned. = On. the 
prisoner’s béing brought op "for trial, there 

were no witnesses against{him, and he was 
discharged. Iw other cases, pr isoners have 


been sent down without auy witnesses, Yn 


others, prisoners have been sent without any 


warrant of commitment, and the warrant of 
commilment has been sent afterwards, ingtead 
of being delivered to the Police Officer in 
charge of the Ree The warraut of 
commitment ought always to be delivered to 
the Officer in whose custody the prisoner a 
sent, in order that he may deliver it with 
the prisoner to the Superintendent of the 
Jail as his authority to receive and detain 
the prisoner. Failure of justice has.been 
caused in many cases through such nage: 
and the Court -trust that Justices of the 
Peace will be more careful in these respects 
in future, and .that they will take ‘proper. 
steps for ensuring the attendance of. the ” 


necessary wWitpesses at the Sessions, In 


si D 


s ` e A 
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addition to the warrant of commitment, s 


“warrant should be directed to the Police 


_ Officer in charge of the prisoner, and should 


* e 


direct'him to take the prisoner and deliver 


‘him to the Superintendent of the Presidency 


Jail. 


below. _ 


A form of such warrant is given 


A The following are the days fixed for 


the holding .of the remaining Criminal Ses- 


, Sions for 1866, instead of _thoge- originally 


w 


. signg&æJustice of the Pence for Bengal, Bebe, 


fixed — á 


d eier, 3rd September, instead ` of Mon- 


E the 10th September. 


~ Monday; at October, instead of Monday, 


the Sth. » 


Monday, 3 ard December, instead of Mon- 
day, the 10th, 


A a TE G 


—— FORM OF WARRANT. 


“To 


of the Officer or Officers sent in charge of 


(the name 


Peace Officers in the Provinces and Districts 
of Bengal,* Behar, and Orissa, and places 
subordinate thereto, whom this may con- 


cern. "` 


Whereas - 


of is charged with (státe 


‘the e s as in warrant of commitment) 


` and has been committed by me, the under? 


of: 


and Orissa,* and the places subordinate 


‘thereto; to the, Superintendent of the Pre- 
sidency Jail for trial before the High Court 
of teste, „at, Fort William in Bengal. . 


You are, therefora, Boch required to re- 
ceive the said into your 
cutody and te euer him into the custody 


of the Superintendent of the Presidency Jail 


at Calcutta, to be there ‘safely kept until he ` 


shal!be thence deliveréd by due course of 
law. i 

e l ( Signature.) 
Justice of the Peace for Bengal, 
Behar, and Orissa,* and the 
places subordinate therete. 


, td 
186. | 
ORDER. ; 
Tue High Court of Judicature at Fort 


Dated the 


William in Bengal is pleased to order that. 


all European British subjects who, during 


.| the present month or in the months of 
August, September, October, and November - 
‘+next, shall be committed or bailed for triai 
i before the said High Court by any Justice 
‘of the Peace beyond the local limits of the 
ordinary - original Criminal jurisdiction of 


the prisoner) and to all other Her Majesty’s |, the said High Court for an offence com- 


mitted beyond those limits, shall be tried at 
the usual place of sitting of the said Cour 
in Calcutta, and that such European British 
subjects shall, if not bailed, be committed 
for intermediate custody to the Presidency 
Jail,. and if bailed, shall be bailed for trial 
at such usual ` place ‘of sitting of the said 
High Court, : 


Hien Court, 
The 5th July 1866. 


tt tI 
* This should be according to the appointment to the 
office of Justice of the Peace, ` 


Criminal 
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sejena l a 
‘Transportation in lieu of Imprison- | Early trial of Murder cases before 


bd = ment. 


CIRCULAR No. 9.°° 


` Fromihe Officiating Registrar of the High Court 
of Judicature at Fort William in Bengal, 
to all Sessions Judges, dated Ree the 
Ərd August 1866. 


(Criminal Side.) 
. Present : ET 


The Hon’ble C. B. Trevor, G. Loch, J. P. 
Norman, and L. S. Jackson, Judges. ` ° 


Wiru reference to the form in which many 
Sessions Judges pass sentence of transporta- 
tion in cases in which imprisonment -is 
awardable for 7 years or upwards, the Court 
request the attention of Sessions Courts to 
the terms of Section 59 of Act XLV of 1860, 
from which it will be seen that the correct 
mode of proceeding is to sentence the offender 
to transportation, mentioning at the same 


time that, under Section 59 of the Indian 


Penal Code, such transportation is awarded! 


instead of imprigonment, simple or ngoros, 


as the case may be. e, 


~ SS 


oe 


Vacation. 


. CIRCULAR No. 10. 
| From the Officiating Registrar of the High 
Court of Judicature at Fort William in Ben- 
gal, to all Sessions Judges, dated Calcutta, 
the 22nd August 1866. 
(Criminal Side.) 


Present : 


The Hon’ble C. B. Trevor, Judge. 3 
Tur Court request that, in holding their ` 


Jail deliveries for September ngxt, Sessions 
J udges will make arrangements for trying, as 
far as possible, at the commencement of their 
Sessions, all cases in which murder (Section 
802, Penal Code) is one of the offences. charged, 
as it i is important that the- orders of thè High 
Court-in all cases in which capital sentences 
have been passed should be obtained and com- 
municated to the Sessions Courts before the 
commencement of the Vacation. 

2. The High Court expect that no Sessions 
Judge will close his Court for the Dusserah 
Vacation as long as the orders of Deng mg 
Court regarding such capital sentences have 


not been received. 


epp L Criminal 


_Régisters of Warrants tobe kept up. 
CIRCULAR No. 11. 


. ae eal Se e 
Frém the Officiating Registar of the High 

Court of Judicature at Fort William in 
to the Criminal Authorities, 


dated Calcutta, the 1st October 1866. 
(Criminal Side.) 


Bengal, 


Present: 
e The Hon’ble C. B. Trevor, Judge. . 


It having come to the Court’s knowledge 
that the Register of Warrants prescribed by |. 
the Sudder Nizamut Court’s Circular Order 
No. 167 of the 15th of May 1835 bas, in 
many districts, fallen into disuse, the High 
Court desire me-to call your attention to the 
above order, and to request that you will in 
future carefully keep up.the prescribed Regis- 
ter, Column 6 being omitted, as it is no longer 
required. Instances have lately occurred of 
prisoners being illegally detained in-- jail 
after their term of -sentence had expired, 
which would not have happened if the Re- 
gisters of Warrants had been properly 
kept up. 





Cases postponed in consequence of 
insanity, &c. ofaccused, to be exclud- 
ed from the calculation of the 
average duration of cages tried. 


CIRCULAR No. .12. 


From the Officiating Registrar of the High 
a . Court of Judicature at Fort William in 
Bengal, to all Criminal Authorities, 
dated Calcutta, the 19th November 1866. 


(Criminal Side.) 


+ 
.`Present: 
The Hon’ble C. B. Trevor and G. Loch, 
Judges. 


THe Court is pleased to issue the follow- 
iog instruction SE the guidance of Sessions- 
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Judges in the preparation of Annual State- 
ment No, 10, and of Magistrates in that of 
Annual Statement No. 6, of the average 
duration of cases tried by them ; to wit, that 
cases postponed under Section 388 or Section oe 
389 of the Code of Criminal Procedure in 
consequence of the accused being of.un- 
sound mind, and therefore incapable of enter- 
ing on their defence, should not be included 
amongst those on which the average is 
calculated, inasmuch as their postponement 
is caused by circumstances over which the 
Courts can have no control. 





‘Commitment of European British 
Subjects for trial before the High ` 
Court. 


CIRCULAR No. 13. 


From .the Officiating Registrar of the High ° 


Court of Judicature at Fort Willium in 
Bengal, to ull Justices of the, Peace in 
the Lower and Extra Regulation Pro- .° 
vinces of Bengal, dated Calcutta, the 5th 
Deceniber 1866. 


(Criminal Side). 


kl 


Fresent: : 
—__ 
The Hon’ble Sir Barnes Peacock, Kt. Chief 
Justice, and the Hon’ble.C. B. Trevor, 
Judge. 


In continuation of Circular Order No, 8, 
dated the Siet July last, requesting the 
attention of Justices of the Peace to the copy 
of an order which accompanied it, requiring 
that European British er who, during 
the months of July, August, September, 
October, and November last, should be com- 
mitted or bailed for trial before the High 
Court, should be tried at the usual place of 
sitting of that Court in Calcutta, and if not 
bailed should be committed for intermediate 
custody to the Presidency Jail, and if bailed 
should be bailed for trial at such usual place 
of sitting as aforesaid, the Court are pleased 
to extend the operation of mie: said order 
until farther notice. 


e 
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Police Officers how to be summoned |the practice, said to prevail in several 
as witnesses. j 





CIRCULAR No. |4 districts, of summoning Police Officers as - 
Pe i i - | witnesses withut reference to their inmedi- 
From the Officiating Registrar of the High a 


Courtof Judicature at Fort William in | 9lg superiors, the Court are pleased to direct 
me Bengal, to all Magisterial. Authorities in 
the Lower Provinces, dated Calcutta, the o. 
6th December 1866. ` witness in a criminal case is issued to an 


(Criminal Side). l Officer of Police, it be served upon such 
Present: . 
The Hou’ble C. Bs Trevor, Judge. ae 
As there is reason to believe that public Distriot, or the Assistant in charge of the, 
inconvenieuce has frequently been caused by Sab-Division to which he may belong, 


that, whenever a summons to appeareas a” 


| Officer through the Superintendent of the 
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-RULINGS ON CIVIL REFERENCES UNDER SPECIAL ACTS. 





S 
` The 18th June 1866. 
. Present : 
The Hon’ble G. Loch and L S. Jackson, 
l Judges. š 


Execution of decree—Arrangement 
' between decree-holder and judg- 
ment-debtor. 


Reference to the High Court by Mr. C. D, 
Linton, Judge of the Court of Small 
Causes at Choadangah. ` 


Dwarkanath Sadhoo Khan, 
versus 


Doorga Churn Saha. 


When an arrangement has been entered into between 
a decree-holder and a judgment-debtor for the payment 
of a sum decreed against the latter, the Court passing 
the decree should allow execution to be taken out as 
provided for in the arrangement come to between the 
arties, and there is no necessity to refer the decree- 
older to a fresh suit. 


Case.—Tuts is an undefended action on 
an instalment bond execute# by the defend- 
ant in favor of Bamasoondery Dosseea, 
mother and guardian of Baneemadhub Hol- 
dar, minor, and Ram Chunder Holdar and 
Issur Chunder Holdar, who were plaintiffs in 
the Moonsiff’s Court at Jenidah, and by them 
assigned to the present plaintiff, and which 


assignment was recognized by the Moonsiff?s: 


Court and incorporated with its decree which 
was originally for alump sum; and a notice 
under Section 216 of Act VIII of 1859 
was issued on the present plaintiff’s appli- 
cation, and afterwards the application was 
struck off on default. And it appears that, 
on the 13th September last, the following 
Roopookaree was passed by the Moonsiff on 
the plaintiff’s application, no reason being 
assigned therein why the instalment bond 
should not be enforced Ss process of execu- 
tion :— 

“In the Court of the Moonsiff of Claw: 
key Jenidah, Zillah Jessore, the 13th. Sep- 
tember 1865, corresponding with 29th 
Bhader 1272, oi eS 


; laneous Appeals). 





Te D 


No. 574 of 1865. 
Dwarkanath Sadhoo Khan, Decree-kolder, 
versus 
Doorga Churn Saha, Decree-debtor. 


Clatm.—To recover the amount of the 
decree from the decree-debtor. 

This case has been this day heard before 
Baboo Modhoosoodun Dutt, Moonsiff of 


Chowkey Jenidah, Zillah Jessore, in the pre- ` 


sence of the decree-holder’s pleader Jonar- 


dhun Mitter, and the Court ordered that®as - 


the kistbundee cannot be enforced, conse- 
quently the case is struck. off the file.” 

The only question to be decided now is, 
can the arrangement come to since the pass- 
ing of the decree in the Moonsiff’s Court 
between the decree-holder and judgment? 
debtor, and assigned by the former to a third 
party and recognized by the .Court and 
incorporated with its decree, be enforced 
without the necessity for a new sitit ? 

There is no doubt that a Court cannot, 
after a decree has once been passed for a 
lump sum and without consent of the judg- 
ment-creditor, direct payment of the amount 
by- instalments, but an exception was, mado 
with reference to fhe peculiar circumstances 
of the ease referred to in Vol. J, 
Miscellaneous Appeals, Sutherland’s 
Reporter; and the new amended Civil Pros ` 
cedure now before the Council (Section 452) 
provides that a Court may order that the 
amount of a decree for money be paid by 
instalments, notwithstanding that the decree 
makes no provision for the payment by 
instalments of the amount decreed. But 
when an arrangement has been come to since 
the passing of a decree between the decree- 
holder and the judgment-debtor, and recog- 
nized by the Court, and incorporated with 
the decree, and certain steps have been 
taken to enforce such an arrangement and 
no objection appears to have been taken by 
the judgment-debtor, the Court is bound, 
on the application of the assignee of sucha 
decree, to enforce execution of the same, and 
not refer the party toa separate suit (see 
Vol. V, Weekly Reporter, page ' 19; Miscel- 
Such a suit, leaving ` out 
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-of question the expense aud vexation conse- 
.quent upon the same, ought not, in’ my 

opinion, to be entertained by another Court. 
The proper course, therefore, appears to me 


-Court in order. to enforce his decree like an 
rdinary decree by process of execution. 
I refer. this point on the application of 
ihe plaintiff's pleader, as it will be a prece- 
dent for other cases awaiting ‘the result of 
the present reference ; and if the High Court 
should be of opinion that the present suit 
‘ought not to be entertained by me, I beg 
‘that a copy of its opinion be also forwarded 
to the Moonsiff of Jenidah. , f 


+ 


_. Judgment of the High Court.—We cer- 


“ Suit for 52 logs of: teak timber*in | 


“logs hereinafter mentioned. Suit valued 
“at Rs, 3,3§0. Cause of action arose in 
“ or about the month of July 1867. -` 

“ Plaintiffs state : That Moung Kbine, the 


“ forests, where he cut, with the. permission - 


“timber, as appears by the permit hereto 
“annexed and marked A, and afterwards 
“ paid to the aforesaid chief,” duty Jor (e 
“ same, as appears by the document hereto 


& the said duty, first plaintiff marked and 
“dragged the same into the-river. 8 


“ apecie marked ——, being a portion of 609 , 


“first plaintiff, went to the Myneloongyee ? 


“ of the chief of Zimmai, 609 logs of teak `’ 


“ annexed and marked B. After having. paid - 


` © That after the duty had been paid by «= 
& the said‘ first plaintiff, R. C. Burn and’ 
“ Moung Shoay Gan; the first and second 
“ defendants -abovenamed, also proceeded to 


-tify to-the Judge of the Court of. Small 
_ ` Causes that, when an arrangement has been 
‘entered into between a decree-holder: and a 
“-judgment-debtor for the payment of a sum 


H D 


© Copy ofthis opinion will be forwarded. to 
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` Abe decree should allow execution Lo" be 


and guidance. . 


“in the subject of the suit, 


‘détreed against the latter, the Court ‘passing 


taken ‘out as provided for in the arrangement 
‘come to between the parties, and that there 


-is no necessity to refer the decree-holder to. 


‘afresh suit. e > 


the Moonsiff of Jenidah for his iiformation 
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The 15th June 1866. 


Present: 


wë a 


-“Phe-Hon’ble Sir Barnes Peacock, Kt,- Chief 
cad Justice, and the Honble L. S. Jackson, 


dge. - e 


bh 





Abatement of suit — Survivance of 


‘cause of action. 


Reference to the High Court-by Mr: J. ) 
Pitt Kennedy, Recorder of Moutmein, ` 
" _ Moung Khine and others, 
io. - Versus , 
R. © Burn and others. 


Suit to recover possession of timber in which the first 
defendant had ceased to have any interest. .After the 
-settlement of issues, the first defendant died. Heron 
‘that the cause of action against the other defendants 
first defendant having no interest 
it was not necessary that the 
be revived against his representatives. 


vs ‘Case.—ON the 13th September, 1865, 
Möung Khine, Thomas Dunlop Findlay, 
James- Findlay,-and John McCall filed in 


survived, and that the 


suit should 


this’ Court against Robert. Campbell Burn, 


Moyng Shoay. Gan, and Richard Snadden, 
„the plaint-following :— 


w 


~ oy 


fa 
beem e OOA Oa a a 


-Ë the said forests with a large retinue of 
‘armed followers, and, without permission 
“ or authority, super-marked plaintiffs’ logs 
-“ wrongfully with the marks M and C. 
"Dat the aforesaid 52 logs of teak tim- 
“ ber are now at Kadoe, a place within. the 
“ jurisdiction of this Court, and have been 


defendant, as agent for the first defendant, 
“but who in-fuct is His partner and has 
GC great interest in the said timber, and. the 
‘“‘ said timber is now in the possession. of the 
‘third defendant, who refuses to deliver 
“ the same, or any portion thereof, to the 
‘¢ plaintiffs; a W : 
“That secon@plaintiffs, Messrs. Todd and 
v Findlay and Co., are made parties .to this 


“ suit, as the said timber, together with other ` 


“timber which has not yet ‘arrived, has 
“ been sold to them aa per document marked 
“ C hereto annexed. . 


"7 That the said timber is valued at Rs. 65 ` 


“each log. ` 

“« That, as delivery is withheld as afore- 
“ said, plaintiffs pray that the said defend- 
‘ants be summoned to appear before. this 
“ Court, and that a decree be passed aghinse 


$6 them directing them to deliver to. the | 


"7 plaintiffs the aforesaid timber in specie, 


1 with all costs of suit. 


“ And also that, pending the final deter- 
“mination of this suit, the said.timbér be 
“ placed under attachment. Së 

* And further that the summonses for 
“ R: C. Burn and Maung Shoay Gun may 
"7 be served on Mr. R. Suadden, the agent of 
"D the said parties,” 

R. C. Burn, . the first defendant, by. his 


written statemont, as answer, alleged, amongst 


- 


kd 


- entered there by R. Snadden, the ‘third "` 
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ofher things, para. 8: “ That first defend- 
"ant having long since parted with posses- 
“sion of the 52 logs now -sued for in 
“ specie, hath it not in his power to deliver 
“the same to plaintiff, nor is’ there any 
“ alternative prayer in the plaint. This 
“ defendant says he made over the said logs 
“with others to third defendant, who re- 


“í ceived them in fulfilment of the agreement 


* entered into between them, first, second, and 
“ third defendants. The said logs are held 
“ by third defendant as coming from Myne- 
“ loongyee forests as having been brought 
“ therefrom by first defendant to the frontier. 
“of this country, and, thence from Kyodan 
di by third defendant’s people, without let or 
“hindrance by any one, and first defendant 
“ was in no way interfered with in foreign 
“ jurisdiction in bringing them, the said logs, 
“ tothe frontier of this country.” Para UI: 
“ That the first plaintiff never floated, work- 
“ ed, cut; or dragged the logs now claimed 
“or any of them, but first and second 
“ defendants; at great expense, and in the 
“exercise of their unquestionable right so 
"to do, worked and floated the whole of the 
“logs, the subject of this suit, from Myne- 
“loongyee to Kyodan and thence. to 
“ Kadoe. oe. 2 

“ That the plaintiff's marks were wrong- 
“ fully put on each and all of the logs new 
* ‘claimed, and claimed title to these timbers 


-“as having lawfully passed from him to 


“ R. Snadden.’’ . 

The third defendant, Richard Suadden, by 
his statement, amongst other things, alleged 
that he did receive the 52 logs in accordance 
with the agreement under which he made 
over the forests to first and second defendants, 
as stated by first defendant in para. 8.of his 
answer. ` | , 

The defendants filed the “agreement men- 
tioned in para. 8 of the first defendant’s 
answer, by which the first defendant binds 
himself to deliver all timber arriving from 
these forests at 40 Rupees per log, to be 
paid within 10 days after the delivery of 
the timber, provided all litigation had then 
ceased. j 

After the settlement‘ of issues, the first 
degendant-R. C. Burn died. The Recorder 
was of opinion that the representatives of 
the said first defendant had such an interest 
in the subject matter of the suit that the suit 
could not be properly heard in their absence, 
and he accordingly adjourned the hearing 
of the suit to a future day, and directed the 
representatives of the said defendant to be 


g € 


made parties,” ce S 
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d On the application of the Law Advocate 


for the. plaintiffs, the Recorder respectfully 
submits for the consideration of the High 
‘Court the following question :—~ 

Was the Recorder bound to proceed with 
the suit in the absence of the representatives 
of the first defendant R. C. Burn? > 
. Judgment of the High Court.—By Sec- 
tion 20 Act XXI of 1863 it is enacted that, 
“ Save asin this Act otherwise provided, 
“ the proceedings in Civil suits.of every 
“discription between party and party 
“ brought in any Court established under 
‘this Act, shall be regulated by Act VIII 
"of 1859 (the Code of Civil Procedure), as 
“& amended by Act XXIII of 1861, and by 
“ any other Act or Acts that may hereafter 
“ be passed for that purpose.” ~~ 

By Section 99 Act VIII of 1859 jt is’ 
provided that “the death gf a plaintiff or 
defendant shall not causp the suit towbatee 
‘if the cause of action survive” ; and by 
Section 100 it is provided that, “ if there 
“be two or more plaintiffs or defendants, — 
“ and one of them die, and if the cause of 
“action survive to the surviving plaintiff 
“ br plaintiffs alone, or- against the surviv- 
“ing defendan? or defendants alone, the 
“ suit shall proceed at the instance of the 
“ surviving plaintiff or pleintiffs, and against 
“ the surviving defendant or defendants.” 

In this case the first defendant, R. C. Burn, 
ceased to have an interest in the logs which 
were the subject of the suit, for they were 
made over by him to the third defendant, 
who received them in fulfilment of the agree- 
ment entered into between the first, second, 
and third defendants. By the terms of dition 
agreement, the first defendant bofnd him- 
self to deliver all timber arriving from the 
forests mentioned in -the suit at Rs. 40 per 
log of specified dimensions, half the proceeds 
to go in liquidation of a debt due by the 
first defendant, and the sum of Rs. 10 per log 
to be paid within 10 days after the delivery 
of the timber, provided all litigation had 
then ceased. : We 

The logs having been delivered over in 
pursuance of the agreement, the first defend- 
ant ceased to have any further: interest in 
them, and was merely entitled to the. payment 
of Rs. 10 per log to-be made according to 
the terms of the agreement, The suit was 
for the ‘recovery of the’ possession of the 
timber, and the cause of action, if any, 
against the other defendants survived. The 
first defendant having no interest in_ the 
logs, it is not necessary that the suit should 
be revived against his representatives. - , y 


Sage 


am 


age, m 


d" Civil. 
We therefore certify our opinion: to the 
Recorder of Moulmein that the suit ought to 
proceed without making the representatives 


-ofthe first defendant, R. C. Burn, parties 


thereto, ` 


- 





The 23rd June 1866. ° 
) Present.: 


The Hon'ble Sir Barnes Peacock, Kt., 
“Chief Justice, and the How’ble L. S. 
- Jackson, Judge. l 


Jurisdiction (of Recorder's Court)— 
Trespass to personalty in Foreign 
State (title to which depending on 
right to land in such Foreign 
State). `. e : ; 

é - e v 

Reference to the’ High Court by Mr. J. 

- „Coryton, Recorder of Moulmein. 


Saya Loo 


D 
~ 


E versus — a . 
e, 
Nga Paw Loo and others. 


Trespass to personalty in a Foreign State (the title to 
such personalty depending upon the right to land in 
such Foreign State) is y le by the Recorder’s Court 
so as to rebut a primd facie title to such personalty 
acqured within the Court’s jurisdiction. _ 

The Recorder’s Court cannot take judicial cognizance 
of the fact that the country in which the rights of the 
party attempting to rebut such primd facie title accrued, 
is lawless and unsettled and possesses no tribunal capable 
of pronourting a decision on the sights of the parties 
which the Recorder’s Court could consider as the decision 

urt of competent jurisdiction. 

e Foreign State might be civilized and 

have Courts competent to-try the title, the Recorder's 

Court Would have a right in a suit against a party subject 

to his jurisdiction, to try incidentally the Gelies of 

title to the Jand for the purpose of determining -the 
right to the personalty. " i 


- Case.—In this case plaintiff sues to re- 
cover 12 logs of teak timber, part of a lot of 
230 similar logs which he alleges were his 


by right of purchase in May 1866, from one’ 


Moung Khine, who alleged that he had per- 


mission from Soolapoo, a Kareenee chief, to cut’ 


the- timber, and that he had paid the duty on 
the same, The timber at the date of the 
purchase was lying ready to be dragged at 
Messaleen Creek, a place on the confines of 
the Kareence and Shan States, the sovereignty. 
of which States appears to be in dispute. 


_ The plaintiff alleges ‘that, after he had pur- 


‘chased the timber and made a payment on. 
account, the defendants, by armed force came 
sdọwn upon the plaintifs servants, and, having 
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driven them away, impressed their own (tis 


defendants’) hammer-marks upon the timber.- 


The plaintiffs people subsequently returned 
and placed the plaintiff's marks upon the tim- 


-ber. On the timber reaching the rope station 
of Kyodan in British territory, the defendants - 


secured it and entered it as their own 


Tat thé Government station of Kadoe, De- ` 

fendants allege that they purchased the tim- 
ber in dispute, as well as other timber lying. 
‘|.felled at the time in the neighbourhood 


of Messaleen Creek, from ove Rya Golay 


under a written contract filed in this Court, | 


and that they paid 15,000 rupees as advance’ 
on such purchase. They deny the use of 


any force towards plaintiff’s servants, and ` 


entirely ‘ignore plaintiffs title. Jt appears 


that the timber in dispute was worked - 


down from the spot on which- it- was 


| marked by the defendants’ agent Nga Youk. 
From the place at which the timber floated it. 


was left to be carried along by the river 


| without control until its arrival at the rope 


station at Kyodan. 

The evidence, both as to the rights of the 
respective vendors and the acts of the parties, 
was in the highest degree confused and 
contradictory, but all tended. to establish 
this fact, that’ the territory in which Mes- 


saleen Creek is situated is in a very lawless ` 


and unsettled state. - 
Under these circumstances, I think I am. 

bound to consider the defendants as the 

bona fide owners of (e timber. 


its reaching British territory by reason of 
their bearing their marks, and they appear 
to have had possession of it from its arrival 
in British territory until they entered it at 
Kadoe. No fraud or trespass is alleged to 
have occurred within British territory, nor 
has any authoritative decision of any Court 
in this territory in which the alleged tres- 
pass was committed been brought before 
me. . 

I therefore dismiss the suit with costs, 
but declare my judgment to be contingent, 


as provided by Section 22 of Act XXI of ` 


1863, upon the opinion of the High Court 
on the following points :— 

Ist. Whether trespass to personalty ein 
a Foreign State, the title to such personalty 
depending on the right to land in such 


Foreign State, is cognizable by this Court - 


so as to rebut a prima facie title to such 
personalty acquired within the Conii’s 


jurisdiction. 


2nd. Whether this Court can take judi- 
cial cognizance of the fact that the country. 


de I They ` 
have some show of title to the timber on- 
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mam, 


, lawless and unsettled, 


_ according to the law of the Foreign State, 


Dad a right to cut the timber. 
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. in which the rights of the party- attempting 


to rebut such ‘primd facie title accrued is 
and, possesses no 
tribunal capable of pronounging, a ‘decision 
on the rights of the parties before the Court, 
which. this Court could consider as 


tion, 

Judgment of the High Court.—We are 
of opinion that trespass to personalty in a 
Foreign State, the title to such personalty 
depending upon the right to land in such 
Foreign State, is cognizàble by the Court 
of the Recorder of Moulmein, go as to rebut 
a, prima facie Ge to such personalty ac- 
quired within the Court’s jurisdiction. . 

If the plaintiff can prove satisfactorily to 
the Court that he or his agents were in posses- 
sion of the-timber in dispute in the Foreign 
State, and that the defendant by force toek 
possession of it and put his own mark upon 
it, and, having floated it down into, British 
territory, was the first, person who had 
possession .of it there, the plaintiff would 
have a prima facie title to the timber, 
which would enable him to sue the defendant 
in the Recorder’s Court.(if the defendant were 
subject to the jurisdiction) either for damages 


or for the timber. (See Mostyn vs. Fabrigus, | 


Cowper's Reports, 161; and Skinner vs. 
The East India Company, cited at pages 167 
and 168 of the same case). 

If the defendant, in answer to such a 
primd facie case, should attempt to prove that 
the timber belonged to him in consequence 
of a purchase made from the owner of land 
in the Foreign State, upon which the plaintiff, 
or those under whom he claims, had wrong- 
fully and against the law of. the Foreign 
State cut the timber, and the title to the 
land should in that or any other manner 
be incidentally brought into question, the 
Court would have the power to try whether, 


the plaintiff, or those under whom he claims, 


' The first possessor in the Foreign State 
would be primd facie entitled to the tim- 
ber, and-the party who relied upon title 
to the timber as arising from a ‘title to 
land would have to prove “his right. 

The first po ssession in British. territory of 
personalty taken by ‘force from another in 
a Foreign State would not confer a title as 
ngainst the person from whom it was taken 
in the Foreign State. 


Answer to the 2nd question.—The' Re- 
corder’s Court cannot-take judicial cognizance, 
of the fact that the SR? in which the 
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rights of the party attempting to rebut the 
primd,: facie title referred to in the sseond 
question accrued, is lawless and unsettled, 
and possesses no ‘tribunal capable of pro- 
nouncing a decision on the rights of the 


parties ‘which the Recorder’s Court could H 


consider as the decision of a Court of com- 
petent jurisdiction, But whether the Court 
could make such presumption or’ not, the 
right to try incidentally the question of title 
fo the land for the purpose of determining 
the right to the timber would not be affected, 
inasmuch as the Recorder would have a right 
to try such question incidentally in a suit 
against a party subject to his jurisdiction, 
although the Foreign State mighf be civilized 
and have Courts competent to‘try the title. 





The 21st July 1866. S 
Present: 


The Hon’ ble Sir Barnes Peacock, Kt., Chief » 
Justice, and the Hon‘ble L. S. Jackson, 
Ee 


Jurisdiction (af Small Sane Court)— 
Suit for rent and penalty — Da- 
mages. 


Reference: to the High Court,eby Baboo 
Nobin Kissen Paulit, Judge of the Court 
of Small Causes of Midnapore. 


Sheikh Hingun Sowdagur, Plaintif;, 
versus 
Boistum Churn Ojah and others, DefEndants. 


Se that he was in fact suing for a penalty equal to 
ouble the amount due, and that a Small Cause Court 
was competent to entertain the suit; and (2) that the 
plaintiff could not: recover more than the damages 
actually sustained. 


D 


Case.—Plaintiff sues the defendants for 
Rs. 45, viz.— 

Rs. I- 8 as SSES of rent of certain 
fisheri ies; , - 

Rs. 17-8 or the same amount ag penalty 
for non-payment of the above; and ` 

Rs. 10 as costs for repairing the bunds 
of the fisheries, under the conditions of an 
‘‘ekrar’ kistbundee” or instalment bond 


or- agreement executed by them-in his 


favor. ge 

he deed, which is engrossed ona stamped 
paper of the value required for a bond, is 
to the following effect :— 

“We:shall catch and ‘take the fish of the 
“two bund fisheries of your aymahs, Chota 
“. Keoodee and Islampore, for this year'1273. 


Where a party sued for Rupees 17-8 as me 
like sum as penalty for non-payment thereof, 


r 
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"On payment of a jumma of Rs, 28, and 
“ having paid Rs. 5 of the same in advance, 
“we agree and bind ourselves to make or 
‘cut openings on the said bunds, catch 
the fish, and then repair or close the 
“openings. If, owing to the rains or other 
“cause, the bunds are broken where the 
“ openings will be made by us, we further 
“agree to strengthen and restore them ‘to 


“ their-former condition, and should we fail 


“ or neglect to do an, you will repair the 
“bunds at your own cost, and we shall make 
“ good the same to you without objection; 
“ond we further. agree and bind ourselves 
“ to pay the balance of the jumma, Rs. 238, 

Gin the ingtalments noted: below. Should 
“ we, fail-to pay any ‘of these instalments, 

. * you shall not wait for the remainder be- 
“ coming due, but at once recover from us 
d double the*total amount that will be due 
"a to you, to which effect we execute this 
“ekrar kistbundee in your favor.” 

. It is contended, on the part of the defend- 
ant, that this deed is of the nature of a 
kubooleut between landlord and tenant ; that 
the main claim being for arrears of rent ‘glue 
on account‘ of fisheries, the Small Cause 
Court has no jurisdiction under Exception 4 
Section 6 Act XT of 1865 ; and that it should 
be brought before a Revenue Officer under 
Clause 4 Section 23 Act X of 1859. 

This argument, which is based solely on 
the .term “jumma” used in the deed, is not, 
in my opinion, ‘tenable. - Looking” to ‘the 
short term within which the fish was to be 
caught, the conditions and designation’ of 
the deed itself, and the particulars of the 

"Wpic erred by plaintiff, I consider the 
deed to be in every respect an ordinary 
agreement for price of fish, &c., or rather a 
Civil contract for the breach of which plaint- 

_ iff. can seek for remedy in a Civil Court only ; 
snd this‘Court can therefore take cognizance 
of the suit. Yet, on the application of the 
pleader for the. defendant, I deem it neces- 
sary to refer the point for the opinion of 
the High Court, 

Judgment of the High Court.—We are 
of opinion’ that, although the plaintiff snes 
for Rs. 17-8 as balance of rent and Rs. 17-8 
as penalty, he is in effect suing for a penalty 
equal to double the total amount due. The 
Small Cause Court is competent to entertain 
the suit. The full penalty should not, ‘how- 
ever, be awarded, but ouly so much- of it as 
“js sufficient to cover the damages sustained, 
-—that is, the full amount of the instalments 
which remain unpaid, with interesi thereon, 

‘from the time when they or any of them 
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respectively became due. ( See Doyle versus e 
Mundal, Small Cause Court Rulings, 5 Week- - 


ly Reporter, p10). This will be in addition 
to damages far not reinstating the pag 
if found to be due. . 


‘The 21st July 1866, 
Present: 


The Hon’ble Sir Barnes Peacock, Kt., Chief 
Justice, and the E L. S. Jackson, 
Judge.. ` l 

Jurisdiction (of Small Cause Court as 

to amount)--Suit on bond. 

Reference to the High Court, by Mr. €. 
D. Linton, Judge of the Court of Small 
Causes of Meherpore. ` 


- Sukee Monee Debia, Plaintiff 
æ ‘persus 


Huree Mohun Mockerjee and others, 
Defendants. 

A Small Cause Court can try a suit for an amount 
withiu its jurisdiction, notwithstanding that it is upon 
a bond the amount of which is beyond its jurisdiction.. 

Case.—Tauis is an action brought by the 
plaintiff to recover from the defendants 
the sum of 500 rupees after abandoning 
an excess of Rs. 16-5-6, being the ba- 
lance of 13 expired kists from 1266 to 
1272, after giving credit in the plaint for 
Rs. 2,143-10-5 due on a boud for Rs. 3000. 

For: the defendants, a preliminary objec- 
tion to the hearing was urged, and it-was 
submitted that the Court.had no jurisdiction 
to try the case, because- the amount of the 
bond exceeded the amount cognizable .b 
this Court as on behalf of the 2nd defend- 
ant. The fact of the execution of the bond 
was put’ in issue, but the lst defendant ad- 


mitted the bond, 


- Plaintiffs pleader contended that, although 
thé bond was ‘for a sum not cognizable by 
this Court, the present action was for only 
Rs.- 500, and that, as plaintiff had aban- 


doned the excess in order to bring this suit, . 


within the jurisdiction of this Court, this 
gave the Court jurisdiction to try. the 
case, especially as the instalments to be paid 
in, 1273 B. S., viz. Rs. 550, were not yet 
due and payable, and ‘the bond contain? no 
stipulation that, if default is made in the 


-payment of any one instalment, the whole 


amount of the bond will become due. ` 

It appears to have been held by tie 
Sudder Court, on a question submitted to it 
as to the jurisdiction of a Moonsiff in a, 


| guit for an instalment the amount of which 


is within his ‘competence, but which ori- 
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` eginates in a bond of which the amount is 
‘beyond his competence, that, should the ori- 
ginal bond be brought into.question and 
its validity need to be-determiged,. the Moon- 


siff cannot’ have. jurisdiction unless the sum- 


ewhich forms the subject of suit, together 
with*the sum of all instalments subsequently 
claimable under the bond, be within the 
legal competence of a Moonsiff y but if the 
defence should merely be tbat the instalments 
“sued for have been paid, and the mere ques- 
tion is whether such is the fact or not, the 
Moonsiff- might be competent to decade the 
case. See Circular Order, Calcutta and West- 
ern Court, 3ist August 1832, and Circular 
Order" Ah May 1847, both referred to in Maa- 
pherson’s Civil Procedure, page 164, Note 
A ;alsoMarshman’s Civil Guide, pages 85 
and 86; and in the case of Duljeet Chunduck 
versus Moojeeram, which was an action to 
recover from defendant the sum of Rs, . 325, 


being the Istinstalment due ona bond for 


Rs, 2,500, reported at page 20 of the Reports 
of Principal Commercial Cases, heard and 
determined in the Supreme Court of Jadi- 


cature: at Fort William in Bengal, and the 
Calcutta Court of Small Causes, from Ist 
January 1851 to äist December 1860, it 
was held by Mr. J. Reddie, the then First 


Judge of the Calcutta Small Cause Court, 


that where the bond was disputed, . the 


Small Cause -Court had no jurisdiction ia 
the. matter. A more difficult question was 
that raised in the Westminster County Court 
before Mr. Moylaw in the case of Head versus 
Tudor (1 C. C. Chron, 174) which was an 
action against a co-obligee to recover- his 


share of-2 instalments paid by the plaint-. 


iff upon a joint and several bond for £250. 
The instalment sued for was less than £20. 
But the learned Judge non-syited the plaint- 
iff for two reasons: first, because the bond 
must be produced to prove the debt, and 
that’ being for £250, placed it beyond his 
Jurisdiction ; and secondly, that it was not 
ecompetent to the plaintiff to sue his co- 
' obligee for each separate instalment. So in 
the case of Archard versus Norman (1 C. C. 
Chron. 38), the same doubt was suggested 
as to the recovery of interest upon a judg- 
merft-debt. That was a sammons for £15, 
the amount of one year’s interest on a judg- 
ment recovered for £300. To prove the 
interest dué, it was necessary to prove the 
debt, and it was again objected ‘that the 
debt being more than £20, the Court had no 
jurisdiction ; and the learned Judge seemed 
to be of this opinion, for he-said: “ Before 


“ I can proceed to-hear the case, I must be 


“ satisfied that the principal is due; I must 
“ enquire if there is `a sum of £300 owing, ` 
"and that nt once ousts the Court of its 
“í jurisdiction.” -Similar questions have also 
been raised ‘as to interest on bills and notes ; 
but, says Lloyd in his work on the Law an 
Practice of the County Courts, 6th Edition, 
pages 105 and 106, referring to the case of 
Head versus Tudor, “ neither of these 
‘“ reasons appear to us sufficient, for-the test 
“is this,—Js there, at the moment of action, 
“ brought a complete right of action fora 
“ demand. not exceeding £50? The mo- 
` ment the plaintiff had paid any ‘instal- 
“ment, he had a right of action against his 
“ co-obligee for contribution ; ang the amount 
“of tlle cause of action upon which such 
“ right accrued was not the whole bond, 
“ but the defendant’s share of the sum so 
“paid.” And again, referring to Archard 
veysus Norman, he says : “But we think the 
“ criterion id each -case is, what is the 
" total amount due on the-instrument ; if that 
“execeds £50, the County Court has no 
jurisdiction. Interest may be sued for 
“ separately if the principal be not due, and 
“so may an instalment. Butif the principaf 
“is due, and it, together with the interest, 
“ exceeds £50, or if two instalments together 
“ exceeding that amount be due, the demand 
“ cannot be divided so as to bring two or 
" more suits in the County Courts.” 
According to the Stamp. Act No. X of 
1862, a stamp on a plaint should be estimated, 
not on the amount of the whole bond, but 
on the amount clajmed in the suit; end the 
amount claimed. by the- plaintiff-in the 


present case is within the pecuningiie—— 


of the jurisdiction of a Small Cause Court, 
as the plaintiff has abandoned the’ excess, 
As such, whatever the amount of the bond, 
and whatever may be the line of defence 
adopted, I think, if a sum not exceeding 
500 rupees is sought to be recovered, I have 
jurisdiction in the matter ; but as this point 
has not yet been settled in Indin, I have 


‘not entered into the merits of the case ag 


regards the 2nd defendant; I therefore,-at 
the-request of both parties, refer the point 
for the decision of the High Court. ` 

Judgment of the High Court.—The case 
is clearly stated and discussed by the Judge 
of the Small Cause Court, 

Weare-of opinion that the view taken 
of this case by the Judge of the Small 
Cause Court- is correct, St 

The true test is—Is the sum payable and. 
demanded fn the action within the limtt of 
the Court’s jurisdiction as to amount ? -3 
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The 28th July 1866. the GES suit falling ‘under the cluss* 
which is entertained in the Revenue Courts. ` 
F Present: 4 Woks, OM es. hee sak ‘ 
Applying the principle indicated in the Case 
‘The Hon’ble Sir Barnes Peacock, Kt., Chief EE 
mm. ke and Co., Appellants, 6th April 1864, tg thee ; 
Justice, and the Hon’ble L. S Jackson, 3 


E Judge. 


Jurisdiction (of Small Cause Court) 


` —Rent—Damages—Breach of Con- 


‘tract. ` 
Reference to the High Court by Mr. C. D. 
_ dMield, Officiating Judge of the Principal 
"Cour of Small Causes.of Jessore. 


© x ‘i eo" 
:* - Deb Nath Ghose, - A It may be urged that the bargain was 
an Gas ; merely a sale of the produce of the ‘trees. 
Now, I think, if a crop of fruit, apples, or, ` 
Pachoo Mollah. peaches, or mangoes, which were in actual . 


e 
` Suit for money for which plaintiff agreed to let defend- 
` ant tap certain date-trees and appropriate the produce 
. for a single season. HELD that such a suit was not one 
for rent, but for the breach of 'a contract in respect of 
„which a Small Cause Court has jurisdiction. 


Case.—In this action the plaintiff seeks 
` to recover Rs: 5-8, being the amount for 
which he agreed to let the defendant tap 
35. datetrees and appropriate the produce 
for a single season. ` The trees at the end 
ason reverted to the plaintiff, who 

had himself taken them on similar conditions 
‘from the owner. Is such a claim cognis- 
able in a Civil Court, or is it in reality a 
suit for renéto be entertained only by a 
Revenue Court under Clause 4 Section 
.23 Act X of 1859? This latter view might 
seein to be the correct one, regarding rent 
as the return made for the use of a natural 
agent. The words of the above-quoted Clause 
are “arrears of rent due on account of 
land either kherajee or lakheraj, or on account 
‘of any rights of pasturage, forest rights, 
fisheries, or the like.” Rights of pasturage, 
forest rights, and fisheries include the use 
of a natural agent. The use of a house, 
for the rent of ‘which a suit oan be- brought 
‘in the Civil Court, isnot the use of a'na- 
tural agent, but of- that which.has been con- 
structed by human means, and which owes 
its éxistence to man’s handiwork. So far, 
€ 4ho analogy would seem to be in-favor of 


KR e 
; @ 


present instance, I think the rent may be 
fairly said to issue out of the land ; as, while 
the trees remain undissevered from the soil,” 
they may justly be held fo be a portion 
thereof Once dissevered, they become alto- 
gether different, and their very essence is 
changed. The law regards'‘them as move- 
able préperty, and no longer as immoveable 
property of the same nature and kind as the 
soil itself. 


existence on the trees, were sold, this argu- 
ment would properly apply. But if a gar- 
den of these fruit-trees were let before (he 
trees had blossomed or the fruit was formed,” 
I opine the claim would be one for. rent. 
In the present case, wher the trees were let, 
the juice from which the goor, and subse- 
quently the sugar, was to be obtained, -was 
not in esse butin posse, and had to be derived- 
from the earth, which had again to be fed 


by the clouds before the juice could be 


brought into being. The subject of the 
contract was the trees’ capacity of produc: 
ing the date-juice—not certain date-juico— 
then in existence. i 
tural agent as a means of. production, „ande 


It was the use of a na- 


not the product of this natural agent, for 
which the sum of Rs. 5-8 was agreed to be 
paid. 

Judgment of the High Court.—The- “case 
is notone of rent. The suit is for the breach 
ọfa contract in respect of which the Conrt 
of Small Causes has jurisdiction, The 
Judge has argued the case, but has not 
expressed his own opinion, as he ought 
tq haye done, dë 
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“The 28th July 1866.» - 


> Present » 


P l SA 

The Hon’ble Sir Barnes Peacock, Kt., Chief 

e Justice, and the Hon’ble L.- 8. Jackson, 
Judge. i 


Jurisdiction—Civil action — Criminal 


proceedings. 


Reference to the High Court by Mr. C. D. 
Field, Officiating Judge of the* Principal 
Court of Small Causes of Jessore, 


Shama Churn Bose, 


VErTSUS 


Bhola Nath Dutt. 


In a case where a party took away a cow out of 


another's field and wrongfully detained it pretending 


. that he purchased it at an auction sale in execution of 


a decree, it was held that there was a remedy by -Civil 
action ; that the plaintiff was not bound fo institute 
a Criminal proceeding in the first inatance; and that 
the Civil Court was bound to take cognizance of it un- 
der Section 1 of the Cede of Civil Procedure. 


Case.—The plaintiff in this case sues to 
recover the price of a cow which he alleges 
that the defendant took away out of his field 
and now wrongfully detains, pretending 
that he purchased it at an auction sale in 
execution of a decree. The plaintiff de- 
clares that the cow was never seized, never 
put up to, or sold hy, auction; that there is 
no question of disputed property in the ani- 
mal; that when he, having heard that his 
cow was with defendant, went to claim it, 
the latter told him that the cow never be- 
longed to him (the plaintiff) but to` one - To- 
keom, against whom defendant had obtained 
a money-decree, and, taking out execution, 
had seized the cow and purchased it himself 
at the auction sale. , Plaintiff swears that 
the cow never belonged to Tokesm, and 
could not have been seized in execution, as 
it was in his possession all along. -Fhe 
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remain uncontradicted, Were nn" further 


consideration involved, the plaintiff would 


be entitled to an ex-parte decree; but if the 
facts alleged be all true, the defendant 
Bhola Nath Dutt has clearly~ committed 
the offence of ‘theft?’ as defined: in oe 
Indian Penal Code: (vide definition of 
“ theft,” Section 378 P. CG. and of the word 
“ dishonesty,” Section 24 ; also the case of 
the Queen vs. Mudaree Chowkeedar, Weekly ` 
Reporter, Vol. III, page 2 of the Criminal 
Rulings), inasmuch as he has taken move- 
able property out of the possession of the 
pleintiff without the plaintiff's consent, and 
has thereby caused wrongful loss to the 
plaintiff, the means whereby he became 
possessed of the cow being unlawful, and 
his intention to cause this wrongful loss 
being an ebvions inference frgm his conduct, 
and.a simple application of the maxinw that 
every one must be supposed to intend the 
natural consequences of his own acts. The 
point on which I then’ solicit the decision, 
ofthe High Court is the following, viz: 
“Can the plaintiff recover in a Civil action, 
without having first criminally prosecuted 
the defendant ?” 


- 


In England, and under Euglish Law, the 
remedy for a tort, or Civil wrong, when the 
wrongful act amounts to a felony, is sus- 
pended until the requirements of public jus- 
tice have been first’ satisfied by the prose- 
cution of the offender. ‘The policy of the 
law,” observed, Lord Ellenborough, in the - 
case of Crosby, vs. Long, 12 Dëst 403, 
“ requires that before the ‘party injured b 
“any felonious act can Zo ërem 
“ for it, the matter should be heard and 
“ disposed of before -the proper Criminal ` 
“ tribunal, in order that the justice of the 
‘country may be first satisfied in respect 
"to the publie offence.” The law on this 
point in England will be found fully stated 
at pages 26-27 of Mr. Addison’s work on 
Torts, 2nd: Edition; also at pages 162 and 
209 of Broom’s Legal Maxims, 4th Edi- 


tion. Í 


Whether the principle is to be applied to 
the Criminal Law of this coantry,=and if 
so, with what limitation, is an important 
point never yet, I believe, determined. In 
a recent. Civil case decided by the High 
Court at Fort Williamin Bengal, the Judges 
intimated that the question was one which 
might have been entertuined, had not the 
case been dismissed on other grounds.- The 


defendant has not appeared to defend the, Inte Sudder: Court of Madras indeed laid. * 
action, and all the statements of the plaintiff ' down (page 258 of Decisions for 1859) ‘that 
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a party.might be civilly sued for breach of 
trust, -even though he might have been .in- 
dicted- uxider the Breach òf Trast Act. This 
decibion is, however, strictly in accordance 


` with English Law, which does -not regard 
Preach of trust as a felony. 


-The rule of Law in England is, as remarked 
by ‘an able writer on Criminal Jurispru- 
. dence (Mr. Stephen, - “General View of the 
Criminal Law of England” page 107), justi- 
fied par tly by the phrase that’ the private 
wrong is,“ merged in the felony ; partly by 


the technical reason that the felon’s property |, 


is, transferred to the Crown on his convic- 
tion; partly by ‘the apprehension that, if 
crimes could bé treated as wrongs, they would 
not be otherwise prosecuted ; “partly by the 
reflection that the common run of eriminals 
are so poor thas no damages could be got 
from Them, and that the power which °the 
Courts at present possess of ordering the 
réstitution of stolen property or its proceeds 
eis sufficient for practical purposes.” The 
second of these reasons would not apply in 
this country, ag. Le provisions of Sections 
6P and 62 of the Penal Code differ widely 
from the Law of Forfeiture in England, 


--The third and fourth reasons would have as: 


` much weight in India as in England. 


It may indeed be urged that, as the Cti- 
minal Law and the Civil Procedure of this 
country have been codified without any 
provision being made for the point, if .was 
not intended to introduce the principle into 
India. 4o this it may be replied that the 
Criminal Procedure Code ‘contains no ex- 

prayision analogous to 24 and 25 Vie. 
Cap. 96, See. 100, authorizing Criminal 
Courts to restore” stolen property to its 
owners ; yet Criminal-Courts of all classes 
in India make such restoration daily. 
There are, besides, many undoubted princi- 
ples of Crininal Law which are acted on 
without hesitation, though not.found in the 
Criminal Procedure Code. 


If the principle be held applicable in this 
. country, it becomes a question how and 
‘with what limitation it is to be applied. 
The diyision of offences into felonies and 
misdemeanors is merely absolute in England, 
and is totally unknown to the Penal Code. 


The Code of Criminal Procedure -recognizes ' 


a twofold division into offences punishable 
with imprisonment not exceeding 6 months, 
and those punishable with more than 6 
months’ imprisonment; but this division 
e would clearly not suit SS -présent occa- 

Bion, S ` 
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A suitable line of demareztion may be® 
found indicated in Sections 213 and 214 of 
the Penal Code, yead with the Exception 
and Lllustratians tae to the latter Sec- 
tion, If the Civil remedy should be sust 


‘pended in any case until the offender be ` 
‘Criminally prosecuted, it appears to me thi 


it would properly be so suspended in -those 
cases in which the wrongful act is an of- 


-fence not'so much against an-individual as 


As the 
Law which authorizes this reference re- 


against the community. at large. 


quires me to express my own opinion on the, - 


subject, I-think there are weighty reasons 
for following, in India, the rule of the Eng- 
lish Common Law ; ; and I conceive the pre- 
gent case to be one in which a Criminal 
prosecution ought to be a necessary preli- 
minary toa Civil action. -If this view be 
adopted, it is very important that sume 
line of distinction should be laid down be- 
tween thóse cases-in which the ends of pub- 
lie justice should be first vindicated by a 


Criminal prosecution, and other cases in 


i whiéh a wrong, which involved a Criminal” 


offence, might be made the subject of A 
Civil: action without any previous Criminal 
proceedings, ‘Such a rule would seem all 
the more necessary, inasmuch as, under the 
head of Theft, Cheating, Be, in the Penal 
Code, certain acts are criminally punishable 
which, under English and other systems of 
jurisprudence, could be dealt with only by 
a Civil tribunal 

Judgment of the High Court.—We are 
of opinion that in this case there is a remedy. 
by Civil action, and that the plaintiff was note 
bound to institute a Criminal proceeding in 
the first instance. There is fo act of Parlia- 
ment, Regulation, or Act of the Governor 
General i in Council by which the cognizance 
of such a suit is barred. The Civil Court 
is therefore bound tò take cognizance of 
it according to the express provisions of Act 
VIII of 1859, Section 1, and cannot act oS 


its own notions of policy. 
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` The’25th August 1866.- 
Present ; 


The Done Sir Barnes Peadock; Kt, Chief 
` Justice, and the Hon’ble L. S. Jackson, 
dudge. ` ` . 


Registration — Sections 53 and 55 
Act XX of 1866. 


„Reference to the High Court by Baboo 
Banee Madhub Shome, Judge of the 
Small Cause Court of Pubna. «e ` 


Kristo Kishore Ghose, 
VETSUS ` $ 


Brojonath Mozoomdar. 


In cases of application to the Court under Section 3 
of the Registration Act XX of 1866, the Court ought not 
to summon the defendant, but the applicant is entitled 
to a decree merely on production of the obligation and 
the record duly signed. : 

Under Section 53, the Court may after decree, on a 
representation by the judgment-debtor, set aside the 


_ decree and stay or set aside execution. 


Case.—Tuis case has this day been 
brought before me under Section 58 Act XX 
of 1866, upon an obligation specially registered 
under Act XVI of 1864. But the said 
Section 53 provides that the obligee of avy 
such specially registered obligation is, in 
the first instance, to present a petition to any 
Court competent to try a regular suit on 
such obligation for the .amount secured 
thereby, upon which the Court, on produc- 
tion of the bond, is to pronounce a decree 
as in other suits ; whereas the old law, name- 
ly, Act XVI of 1864; contained no such 
provision, and under it the obligee could at 
once sue for execution in satisfaction of the 
amount secured by such obligations, ` and 
therefore the points on which*I would solicit 
the opinion of the High Court are whether, 
under the present law, after the obligee 
presents his petition, it is necessary for the 
Court to summon the obligor to appear and 
make his defence, and whether, if the obligor, 
without being summoned, appears and 
objects to the claim of the petitioner, the 
Cort can hear him in his defence, and-allow 
the objection taken by him to be heard. - 

I have carefully read the two Sections 54 
and 55 together, and the wording of them 
seems to me td be doubtful, because, as far 
as I am able to make out, the intention of 
Section 54 appears to be that whenever, at 


e 


any stage before a summary decree is passed | plaintiff 93 mooktear from April 1863 to 
in any suit under this part of the Act;, any June 1865, at Rs. 15 per month. 
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objection is taken to the claim of the peti- 
tioner, the Court may then order the obli- 
gation sought to be enforced to be forthwith 
deposited. with an officer of the Court, and 
stay all proceedings until the petitioner 
furnishes security for costs ; and Section 55 
seems fo me to restrict the entertainment o 
objections after decree, when only the Court 
may hear and decide any objections raised 
by the obligor, and, if necessary, set aside ifs 
former deeree. ‘The meanings, therefore, of 
the two Sections above mentioned appearing 
to me to conflict, I beg most respectfully to 
refer the points above enumerated for the 
consideration and opinion of the High Court. 
Judgment of the High Court.—We are 
of opihion that, in cases of application to the 


Court.under Section 53 Act XX of 1866, ` 


the Court ought not to summon. the defend-- 
ant, the intention of the Act ging that the 


applicant should merely, owproduction of the ° 


obligation and the record duly signed, obtain 
a decree for the sum mentioned in the 


ge 


petition, or any less sum which may appéar e. 


to be due, with interest and costs. 
Tt is competent to the Court, under Sec- 
tion 55, on arepresentation by the judgmenf- 


debtor after decree, to set aside the decree , 


and stay or set aside execution. 





The 25th August 1866. 
Present; 


The Hon’ble Sir Barnes Peacock, Ke, Chief 


Justice, and the Hon’ble L. 8S. Jackson, 
peee 


Judge. ` a 
Limitation—Mookte ar’s pay. 


Reference io the High Court by Baboo 
Doorgapersaud Ghose, Judge of the 
Small-Cause Court of Santipore, . 


Nitto Gopal Ghose, 
versus l 
Mr, A. B. Mackintosh. 


A suit by a mooktear for salary is not barred- by the 
limitation of one year prescribed in Clause 2 Section 1 
Act XIV of 1859, Ifthe plaintiff was engaged upon a 


distinct contract that he would be paid a fixed monthly -` 


salary, the limitation prescribed in Clause 9 would 
probably apply. 


Case.—Tue claim is for Rs. 253. Cause 
of action, for balance of pay due to the 
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` be. -case was instituted on the llth 
Apri 1866. : 


"ie 


` The plaintiff served the defendant in the 
capacity of mooktear for a period of 27. 
months, from April 1868 to June 1865, at | 
m~ersalary of Ra, Lë per month, His salary: 


for the whole time amounted to Rs, 405, of. 
which he received Rs. 152, leaving a balance: 


of Rs. 253, for the recovery of which the 


present suit was laid. Indéed, the plaintiff's. 


pay was never paid monthly, or for any de- 
finite period, but the amount of Rs. 152 


which the plaintiff received must be consi- 
dered as appropriated to payment of his pay. 


from April 1863 to 4th February 1864. 
The balance of his pay which remains due 
to him runs from 5th February- 1864 to 
‘June 1865. The “case being instituted on 


the 11th Apri] 1866, that part of the plaint- - 


iffselaim which embraces the time froni. Sth 
February 1864 to March 1865, is beyond za 
year. Now, by Clause 2 Section 1 of Act 
XIV of 1859, a period of one year from the 


b D 
time the cause of action arose is applicable 


‘to suits to recover wages of servants. If 
the word ‘servant’ in the Clause quoted 
above means all kinds of servants, then the 
plaintiff could not be entitled to recover his 
- pay for that period which is more than, a 
year, computed from the date of institution. 
But the circumstance of its being coupled 
with.the words ‘artisans or laborers,” and 
the word “ wages” itself used in the Clause, 
lead me to think that the Clause does not 
include any other kind of servants than ~ the 
domestic and menial ones. The plaintiff 
ing a mooktear, with the general powers 
an Bent from the defendant, his case, 
Iam of opinion, is governed by the pro- 
visions ‘of Clause 16 -Section 1 of the 
Act which prescribe’ six years’ rule’ of 
limitation, The part of the plaintiffs claim 
which is -beyond a year om the date of 
institution of this case, is decreed in favor 
of the plaintiff, subject’to the opinion of 
the High Court. - 


. Judgment of the High Court.—We certify 
our opinion that, in this case, the view 
taken by the Court of Small , Causes at San- 
tipore oa the point of limitation is correct, 
_ in so-far as he decided that the suit was 
. not barred by the limitation of one year. If 
there was an engagement of the plaintiff, with 
g distinct contract to pay him at the rate of 
15 rupees per month, the limitation pre- 
scribed in Clause 9 Section 1 Act XIV. of 
185% would probably apply, and ngt the rule 
#laid down in Clause 16. 
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The 25th August i866. š 
e Present: 
e r) 8 4 
The Hon’ble Sir Barnes Peacock, Ki, Chief 
` Justice, and the Hon’ble L. S Jackson, 
Judge. 


Jurisdiction (of Small Cause Court) 
—Mahomedan Law—Gift—Dower. 


Reference to the High Court by Baboo 


Banee Madhub Shome, Judge of the 
Small Cause Court of Pubna. 


Neeloo Bebee, wife of Misser Biswas, - 
= "5. wersus 


f 


S f - Misser Biswas. 


Suit for Rs. 100 on ‘aceount of Den 


Mohr. ` 


Held that a suit for 100 Rs. would not lie in the 
Small Cause Court upon a deed by which the defendant 
conveyed to the plaintiff, in lieu of the amount (100 Rs.) 
due to her ag ‘dower, a haif-share in all his property, 
moveable and immoveable, and under which deed, there- 
fore, the plaintiff was entitled to a moiety of all such 
property, -but could not sue for the sum -originally 
stipulated for. 


Case.—Own the’ 8th Cheyt 1270 B. S., 


the defendant married the plaintiff stipulat- 
ing to pay her, under the Mahomedan Law, 
a dower (Deu Mohr) of Rs. 100, and, in 
lieu thereof, conveying to her, by a deed of 
gift, his right3. and interests in one moiety 


of tho’ jotes, cattle, and other moveable and ` 
immoveable property, and has not yet ten- - 
dered possession of the same to the plaintiff, - 


but has rather himself -appropriated the 
immoveable property. Hence the plaintiff 
has brought this action to recover the @aid 
amount of dower, viz. Rs. 100. The’ de- 
fendant, admitting the marriage and the 
deed of gift, urges that, under the Hiba,. 
plaintiff is only entitled to sue for possession 
of the property therein conveyed, and not 
‘for the recovery of money ; and that, as be 


+ 
+ 
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_ hag not, nor is willing to divorce the plaint- 
” iff, she. is not at ali competent to sue ann 
for the amount of Den Mohr. | i 


he plaintiff's vakeel, on ghe other hand, 
plende that, as thé property conveyed by (he 
Hibsnamah is not therein specifically de- 
scribed, except the mere mention of the 
names of certain property, the plaintiff has 
no means to obtain possession of any pro- 
perty whatever under that deed ; and, further, 
that a gift under the Mahomedan Law is not 
valid without delivery of possession, and 
that is it- évident from the Hibanamah 
which the defendant admits, that he agreed 
tq pay to plaintiff the sum of Rs. 100 on 
account of dower. This amount is re- 


covernble as other debts upon contracts, and 


i 


the present suit, therefore, is maintainable 
in this Court. The defendant’s pleader 
likewise contends that-suits for dower- aye 
hot cognizable by this Court, and.that, as 
no stipulation for the payment of money 
is made in the Hibanamah, this action of 
the plaintiff cannot stand. She can cnly sue 
for possession of the pr oper ty transferred to 
her by gift. 


The points for determination are— ` 


Ist.—Whether suits for Den Mohr are 
cognizable by this Coart. 


2nd.— Whether, under the Hibanamah ad- 
mitted on both sides, the plaintiff's suit for 
the amount of Den Mohr can, or cannot, 
lie. 


I do not think that suits arising out of, 
and relating to, debts due as Den Mohr, 
are such as are cognizable by the Small 
. Canse. Courts, because such suits are of a 
difficult nature--and involve the decision of 
the more intricate questions, such as those 
‘which relate to the marriage between the 
` husband wife. Besides, the objection taken 
by the defendant that, as he has not divorced 
the plaintiff, she cannot sue the defendant 
for the amount of the Den Mohr, is neces- 
gary to be decided according to the provi- 
sions of the Mahomedan Law, and is, there- 
fore, a difficult matter of adjudication not 
within the competency. of this Court. ` 


2.e From a perusal of: the Hibsnamah, it 
appears that the gift was “made in lied of 
the amount of dower: (Deù Mohr). Ít is 
therefore one of those kinds of gifts. under 
the Mahomedan Law tlfat are called Hiba-bil 
Iwaz: This being. the. case, the Hiba-bil 
Iwaz,-—that is, a gift made in lieu of some 
consideration, —is always valid without deli- 
very of posséssion of the gifted property to 
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the donee: . These kinds: of gift resemble 
tlie Mahomedan Law of Sales, and are not 
void . without “the seisin -of the- donee (see 
Macnaghten’ § -Mahomédan Law, page 216). 
It is also to ‘be- remarked that the, Hibanaz 


wm -a e 





mah -contairis’ no such ‘stipulation. as to 


‘plaintiff beige entitled to sue for the reco- 


very of the amount of Den Mohr, on her 
failing to obtain possession of the gifted pro- 


perty ; and the deed of gift admitted on botti - 


sides is-required virtually to be set aside, if; 
as prayed by the plaintiff, the debt due on 
account of Den Mohr be noer allowed to 
be judicially enquired into. 
circumstances, I consider the case not cog- 
nigebly: by a Small Cause Court. 


Translation of Hibanamah. . 
Néeloo Beebeo, daughter of, Jageer Para- 
manick,-——~ ps A 
L Missur Biswas, son of Nasser Para- 
manick, do hereby‘ execute this deed of gift 
that TL married you, having agreed to pay ‘the 
sum of Rupees 100 on account of Den 
Mohr, but being now unable to pay the same 
in cash, I do hereby convey to you, in lieu of 
Oe Said money; as a gift, one moiety of the. 
jotes, Khana-batee (dwelling-house),” cattle, 


Se: 


Under these | 


calves, furniture, and moveable and i IMMO Yee 


able property, both siicestial and “self-ne- 
quired, held by me in my own name, or 
benames under undivided and undisputed 
possession and enjoyment, as well as one-half 
of those I will hereafter myself acquire and 


create ; -2nd you do from this day hold and 


enjoy the said moiety of which the power of ` 


transfer by sale and gift is vested in you, and 
that neither I nor my heirs will have any 
right to claim, possess, and traisfer the said 


moiety by sale or gift, and that, if at any timé, 


I or my heirs claim or enjoy the same, it will 
be null sid void; and therefore I do hereby 
execute this deed of gift in lieu of the said 
amount of Den Mohr.—The end.. Dated 


the 8th Cheyt’ 1270. ery as Gee 


D: 
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` Judgment of the High Court.—We are 
of opinion that, upon the document submit- 
(ed to usin this case, R . suit for 100 Rupees 
would not lie in the Court ~ of Small-Causes. 
The defendant appears to have conveyed by 
that document to , the plaintiff, in lieu of the. 


‘amount due to her as dower, a half-share in 


. mmoveable. 


all‘his property of every kind, moveable and 
She is therefore entitled, under 


“that document, to one ‘moiety: of all such 


property, ‘but cannot sue -for the sum 


“originally stipulated for. 
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_ The 25th August 1866. 


Present z 


NW d D 


The. Hon’ble Sir Barnes Peacock, Kt., ‘Chief | 
` dustive, wad the Hon’ble L. S. Jackson, 
“Judge ee S S ? 


wt 


` 
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Logg age Ghose, Judge, 
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‘execution of decree. 
oe to the High Court by Baboo 
uf: the 
- Small Cause Court of Santipore. 


4 


versus 
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zm Romesh Chunder Banerjee, f bk g 


£ 


e 


-~ 


Santipors Small Gum Court, caused he eto 
be executed in the Moonsiff’s Court, and had . 
it satisfied by attachment and sale of a de- 
cree which" the@plaintiff had in the Principal 
Sudder Ameen’s Court at Santipore, with- 


* Ki ` Li S E] ¢ 
out serving on him personally, or in thé vil- 


lage where he resides, the sale notification 
usually issued in such cases, 


The defendant contends that the sale held 
by the Moonsiff has not been vitiated by ‘any 
irregularity, inasmuch as one of the sale 
proclamations was affixed in the Moonsitfs 
Court, and another copy in the Court of the ` 
Pr incipal Sudder Ameen at Santipore.; and 
that it is not required by Act VIII of 1859 
that it- shall be served on the judgment- 


. `] debtor in person, or in the village where bo 


resides. 


A reference to the records of: the Moon- 
siff’s execution case shows that the property 
was attached in the Principal Sudder 
Ameen’s Court at Santipore, that a written 
notification of the sale was affixed.in the 
Court-house of the Officer who conducted 


the sale, and another in the Court of the. 


Principal Sudder Ameen where the attach- 
ment was made. = 


+ 


"I am therefore of opinion that the affixing 
of the written notification of sale in the- 
Principal Sudder Ameen’s, Court-house at 


Santipore was a virtual service of it in the 


Jado b Chunder Chatter} jee. 


“The, affixing, in the Principal Sudder ‘Ameen’ 8 ‘Court, 
of a notification of sale in execution of a decree of the 
Small Cause Court, was held to be no irregularity im 
the sale by reason of which damages could be recovered 


- under Section 252 Code of Civil Procedure; the law 


‘making } no provision for the service of the notification 


of sale on the judgment~debtor in person or in the 


Village í in, which he lives, 


` Case-— Tae ‘plaintiff sues ` the ‘defendant 
for damages, under Section 252 of Act VIII 


_ of 1859, alleging that the defendant, having 
_ obtained a decree against the plaintiff i in the, 


town of Santipore where the attachment 
was made ` that the law makes no provision 
for serving the sale notificatiom on the judg- 
ment-debtor-in person, or in the village ia 
which he lives ; and that the plaintiff is en- 
tilled to no damages i in consequence ‘of there 
having been no irregularity im the sale., 


The case has accordingly been. dismissed, 


subject to the opinion of the High Court. 


Judgment of the High Court.—We certify ` 


our opinion that the judgment of the Court 
of Small Causes in this caso is correct. 


References. (ya vr, y 
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-The ‘12th September 1866. 


Present : : 


The ‘Hon'ble J. P. Normin dnd L, a 
° © >. Jackson, Judges. 


e CS 

Jufisdiction (of Small Cause Court)— 
Suit by co-sharer for contributién of 
Government Revenue. 


Reference to the High Court by Baboo Pun- 
chanun Banerjee, Judge of the Smat 
Cause Court of Hooghly. 


Modoosoodhun Mozoomdar and others, 


- 


ger 
Bindoobashiny Dossee and others. 


A suit by one co-sharer of an estate who has paid 
Government Revenue to save the estate from sale, 
against another sharer for his share of the Government 
Revenue so paid, is not maintainable in a Court of 
Small Causes under Section 6 Act XI of 1865. 


Case.——THE plaintiffs, describing - them- 
selves as l anna 10 gundahs sharers of: Kis- 
mut Palerah and-Patool Pergunnah Barrol, 
and of Juroorah and Julkur Gopeenauthpore, 
sue Bindoobashiny Dossee, alleging her to 
be an 8 gundahs sharer of the above. estates, 
for contribution in respect of arrears of Re- 
venue due from 1270 to 1272. paid by them 
in excess of their quota to, save the entire 
estate from sale. The defendant denies the 
demand, and pleads that she is a 16 gundahs 
sherer of the estates in question, and not an 
eight gundahs sharer as she is represented 
by the plaintiffs to be ; that, being a Hindoo 
female of rank, and thus unable to make 


the. Mofussil collections herself, she has. 
.made over certain ryots of the estates to the 


` plaintiffs who have realized rents from 
Lem and paid the Government Revenue, as 
they were bound to do, and cannot therefore 
sue for contribution ; and that an action 


of this kind cannot be maintained i in a Small ' 
‘ Cause Court. 


The question of-law on which the: rul- 
ing of. the Court is solicited, is whether a 


suit of the nature described above. will lie' 


‘ ina Small Cause, Court. I am of opinion 


that it will lie, as it clearly comes within. 
the purview of Section 6 Act XI of 1865. 


It is contended by the pleader for the defend- 
ant that, even ‘according to the plaintiff's 
own allegations, this is not a suit for money 
due on a bond or other. contract, there being 
no contract by the defendant to pay the 
plaintiff her quota of the arrears ‘of Reve 


‘nue ‘due and paid by the plaintiffs above. 


But though there is no express, ‘there is 


| evidently. an implied, contract. on: the part 
‘| of the defendant to pay the money ; claimed.. 


„| Wherever there are several co-sharers of an 
estate, and any of them paysthe.entire Gov- 
ernment Revenue, to save the estate Drog ` 
sale, 'and to preserve the interest of others, the 


Jaw would always presume an ‘undertaking 


on the part of those others to pay each his 
own quota of the Revenue. Therefore, the 
claim of the plaintiffs in this case is one for 
money due on a contract, and therefore comes 
within the scope of Section 6 of Act XT of 
1865. One objection mur probably be urged 
to the jurisdiction of Small Cause Courts 
to try-such cases, and that is, that a question 
of the extent of the defendants interests 


in the estate arises, the defendant alleging ` 


it to be, 16 gundahs, whereas the plaintiffs 
state it is only 8 gundabs. But I think 
this objection is ‘altogether untenable, for 
if the interest of the “defendant be, as she 
represents it to be IG gundahs, and not œ 
8 gundahs, the plaintiffs would be entitled "` 
to recover more from her than they claim ; 
and certainly the Court can have no hesi- 
tation to award the amount claimed, even 
if there be a doubt as to more being due to 
the plaintiffs than they. say there is. As 
regards the adjudication of the suit in ques- 
tion, the plea of a greater interest in the 
estate on account of which the Revenue was 
paid by the plaintiffs than is set forth in the 
plaint, cannot thereforé make any difference. 

As for the plea urged by the defendgnt, that 
she has made over certain ryots to the defend- 
ants whe have collected rents from the 
said ryots, and paid her quota” of the 
Government Revenue, and that, in doing so, 

she has only acted in conformity with an 
arrangement existing between them, and the 
suit for contribution cannot be maintained, 

this is altogether a question of faet into which 
the Small “Cause Courts are not precluded 
from enquiring. 

Judgment “of the High’ Court—This is 
a case submitted for the opinion of this 
Court by the Judge of the Small Cause 
Court at Hooghly. 


One of several co-sharers of ap stats 
having paid’ Governmeut, Revenue to save 
the éstate ‘from sale, sued another gharer in 
the Small Cause Court for theamount alleged 


to have been paid by him on account of 
„such share; ind the question’ shortly is, 


whether aoh & suit is maintainable in a 
Small Catse. Court under SE 6 of Act 


AI of 1865, e NA 


- 
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`.. The ground on which the Judge of the 
-Small Cause Court assumes that he has 
jurisdiction: is, thatthe claim falls within the 
description-of “money due on bond or other 
‘contract.” 
in fact any contract between. these parties. 
‘hey are simply joint sharers, apparently, 
‘with a great number of other persons in au 
estate. -If one of such parties, to protect 
bis own interest, pays Government Revenue 
whereby the share of auother is exonerated, 
the has a remedy, not only under Section 9 
of Act XI of 1859, but by action independ- 
‘ently of that enactment. Instances of such 
` guits are tobe found (S. D. A. Rep. 1850, 
p. 68833; 1856, p. 635 ; 1858, pp.” 524-431). 
_ The liability is not founded on any contract, 
for the several parties may be strangers to 
" each other, but on a duty arising from the 
‘legal relation, of the parties, 

e ` We think that the Small Cause Court has 
— no jurisdiction to try the sult, 


+ 
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e The 17th September 1866. 
Present: 


` The Hon’ble Sir Barnes Peacock, Kt., 
~ Justice, and the Hon’ble L. S. Jackson, 
Judge. ; 


Jurisdiction (of Small Cause Court) 
i Mortgage of rents—Bond debt. 


| Reference to the High Coyrt by Mr. 0. D. 
Field, Officiating -Judge of the Principal 
Couro Small Causes of Jessore. 


Mohima Chunder Mookerjee, 
VETSUS 


Ram Churn Roy. "7: 


Where an ijara constituted a monene of. the rents 
as a security for an amount due on a bond, with a 
stipulation that the balance, after paying the jum ma 
payable by the mortgagor should be applied by the 
mortgagee in payment of the bond, — Den that the 
‘Small Cause Court has jurisdiction to try what amount 
_ is due on the bond, and also to try the question of pay- 

ment by means of the rents assigned, 


Pad 


“Case. Tar plaintiff in this case sues to. 


` yecover Rupees 296, being the amount (in- 
cluding interest) due on a bond dated 22nd 
Bysack 1271 for Rupees 200, payable in 
Falgoou 1272, with interest at 24 per cent. 
per. annum.’ The defendant admits the exe- 
cution of the bond, but pleads, first, that he 


4 only received ‘Rupees 125 as consideration | 


* 
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It is not alleged that there ‘was: 


Chief’. 


s“ into the alleged payment, 


Referentes. 


therefor,—-on SECH plea, -lrowever, Í` nd 
eure him ; and, second, that he has paid’, 
upees 124-2-9, 


The plea, of payment arises in this way. 


The defendant alleges that, simultaneous! 
with the execution of the money bond, he 


‘gave gn ijara of certain jummas to Tapucke® 


nath Mookopadya, son of the plaintiff, who 
took this lease benamee for hig father. No 
subpæna duces tecum was served on either 
plaintiff or his son, but at the hearing, plaint- 


if, being asked as to. the existence of ` 


this ijara lease; admitted and produced it. 
Both parties then adopted the document, 
and the sole contention was as to the amount 
collected by plaintiff under this authority. 
A translation of the lease accompanies this 
reference, 

noticed.: sae 


e 154.—Neither party deny that the lease 
was part of the entire transaction. 


2nd.—It has not been objected, on the 
part of the defendant, that the effect of the 
lease is Lo: avoid the defendant’s personal 
liability for the loan. | 

3rd.—Though the annual profits of the 
lense are Rs. 74-2-9, it has not been urged that 
plaintiff is chargeable with more than the 
actual collections made by him. The agree- 


ment, moreover, contains a stipulation that - 


all--receipts above this sum shonld go to the 
lessor (though there is no mention whether 
they were to be paid over in cash or credited 
to the bond debt), and that, if the receipts 
fell short of-this sum, the lessor sliould make 
up the deficiency. l 


4th.—The profits of the farming lease for 
six years are Rs. 74-2-9 x Rs. 6 = Rs. 
445-6, The amount of principal and in- 
terest of the bond debt is'Rs. 200 (48 x.6 
=— Rs. 488). * 


5th.—There is no proviso for cancelling 
the lease, if the bond debt be paid off, during 
the continuance of its term.. On the cou- 
trary, there is an express stipulation thate 
such payment is to have “no concern” with 
the so-called ijara. 


Now, that the lease is not an ordinary 
farming lease is, I think, evident from the 
fact that the lessee was not to benefit by 
the excess collections over the sum of 
Rs. 74-2-9, The question then arises: * Is 
“ the transaction an wsufructuary mortgage 
“in the form of a lease ?” 
tion is to be viewed in this light, the further 
question will arise: “ Can this Court enquire 


The following points must ` be: 


If the transac- - 


or. (having ` 
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. “ fogard`to (he mture of the éntire transac- 
. “ tion) is its jurisdiction wholly. barred ?” . 

Now, with respect to the first question, I 
may quote the language of Mr, ` Story 
(Equity.Jurisprudence, Volume II, page 197): 
i Asto what constitutes a mortgage, there 

* “ise no difficulty whatever in Courts of 
" Equity, although there may be technical 
“ embarrassments in Courts of Law. The 
‘ particular form or words of the conveyance 
“ aro unimportant, and it may be laid down 
“ as a general riele, subject to few exceptions, 
“ that, wherever a conveyance, assignment, 
“ or other instrument transferring an estate 
“ is originally intended between the- parties 
“as a security for money or for ang other 
D encumbrance, whether this intentlon ap- 
“ pears from the same instrument or from any 
“ other (or even by parol evidence, as Mr. 
“ Smith adds in his Manual of Equity, page 
"mr 279), it is always considered in equity as a 
“ mortgage, and consequently is redeemable 
“ upon the performance of the conditions or 
“t stipulations thereof. 
“ separable indeed is the equity of redemption 
“ from.a mortgage, ‘that it cannot be dis- 
“ annexed even by an express agreément 
“of the parties,” Now, I think the. pre- 
sent case,. which is rather one of assign- 
ment than of lease, falls within the above 
definition of a mortgage ; and the stipu- 
lation that the payment of the bond ‘debt 
within the terms of the so-called lease 
should have no concern therewith, is disposed 
of by the concluding portion of the passage 
quoted. I think, therefore, looking to the 
conduct of the parties, and applying the 
above exposition of the law, that the present 
transaction must be regarded as a mort- 
gage. Leit 7 , 

The next question that arises divides 
itself into two points, viz: Let, Viewing the 
transaction as a mortgage, is the jurisdiction 
of this Court wholly and entirely barred ? 
2nd, If not, is it barred as to an enquiry into 
athe alleged plea of payment? "If be the 
terms of the contract,” says Mr. Mac- 
pherson (Work on Mortgages, page 11), “the 
mortgagee is to look to the usufrucet of the 
Jand for the payment of both, principal and 
intefest, the mortgagor..is not personally 
liable for the payment of either in the ab- 
sence of’ a special agreement that he shall be 
so.” Now, in the present case, ‘although 

_théreis no special contract to this effect, 
no objection has been raised on this score, 
and I think the mortgagee is not debarred 
from choosing this ‘particular one out of 


„ those remedies open to him, - - 
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. L now’ come tò consider whether this 
Court has jurisdiction to ‘enquire into the 
plea of payment, under the particulars of 
the case: The late Judicial Commissioner 
of the Punjab has, I find, ruled that . Courts 
of Small -Causes ‘cannot enter into such en- 


quiries (Judicial Commissioner’s Letter No.” ` 


227, of 15th January 1862, to the Judge of 
the Court of Small’ Causes, Lahore), 


The present instance is rather one of what 
was formerly known as “Vivum Vadium” 
(see Addison’s Contracts, _ page 250, and 
Story’s Equity Jurisprudence, Vol. II, page 
182), than of “ Mortuum Vadium,”? though 
both have been treated under the general head 
of “ Mortgage.” “When the mortgagee has 
not (as in the present case) been debarred from 


making the mortgagor ‘personally liable, it . 


seems rather inequitable that he should be 


able to come into Court and’ ask forthe | 


whole of his money without giving any ac- 
count of what he has collected and repaid to 
himself. It may certainly be said that the 
party injured could have protected himself 
by contract against this contivgency, and 
that, he has his remedy in another Court 
But in India every Court is a Court of 
Equity, and, unless restrained by the terms 
of the act creating its jurisdiction, enn un- 
doubtedly enquire into the whole of each 
ease coming before it. A Court of Small 
Causes has jurisdiction in respect of claims 
for money due on contract and in respect of 
personal property. Inthe present case, there. 
is no question of foreclosure, or of claim to 


the land itself. ‘Lhe question of payment is ` 


involved in the consideration of the agree- 
ment collateral with the bond. af thu” 
agreement is to be regarded as a lease, a 
lease is, personal property (Williams on the 
Law. of Real Property, pages 8 and 10) ; and 
the question between the parties in the pre- 
sent case is-not of the nature of payment of 
rent under this lease, which would belong 
exclusively toa Revenue: Court. But the 
parties have treated the agreément, not as 
a lease, but clearly as an assignment of 
rents. And what has been assigned? Is 
it not the right to collect the rents of the 
jummas mortgaged, the mortgagor’s con-- 
tract with the tenants for the paynfent of 
rent ? and is not’ this a chose in action 
partaking of the nature of personalty, and 
not of realty. I think, therefore, that the 
plea of payment may be well disposed of by- 
this Court.’ ‘I may remark that, as between 
the mortgagee and assignee and the tenants, 
there is no question as to the payment of rent: 


which should be decided in a Revenue Court ;° * 
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for the question is not—“ How much rent did 


the tenants pay?” but, as between the as- 
‘Signor and assignee, 
e receive: ” 


_ ++ Tpolicit the decision of the High Court on 
the. following points :—- 


1sé.—~Whether or not the transaction ‘con- 
` titutes a mortgage. ` 


- 2nd.—~Whether or not the jurisdiction of 
a Court of Smali Causes is wholly barred, 
viewing. the bond and the ijara lease ag 
. one transaction. 


3rd.—If not wholly barred, is it yet bared 
ke to the plea. of payment ?. 


Translation of L Lease. 
“Po Leon Nath Mookhopadhya, 


- Ie do hereby. ‘execute a term legse or 
uta pottah to fhe following effect, Zp- 
pertaining to the villages under the put- 
nee of Mohima Chunder Banerjee, the put- 
needar of thé 6 annds and 8 gundahs Aissa of 
the Eastern girdo or division of Pergunnah 
Goherpore, and comprised within thee re- 
sumed birtee or grant, there is in village 
` Premchara o jumma of Rs. 5-7-74 under 
Goriboollahs Moodofut; and a second jumma 
of Rs, 241-22 under that of Azim and 
Kolly Muddy ; and a third of Rs, 11-6-9-2 
Kurra under that of Hurroo Panchoo; and 
_a fourth of Rs. 9-1-0-2 in Mouzah 
‘Khoodrah; under the Moodofut of the’ Kur- 
mokur family, being. a total: jumma. of 
Rs. 28, inclusive of costs and ijardaree pay- 
le by me. The haust bood, or total amount 
of collé@tions from the ryote of the .afore- 
said jote jumma Brobmuttur, and pur- 
-chased Brohmuttur lands situate in villages 
Premchara, Maunsinghpore, Pearpore, and 
' Khoodrah, being Rs. 102-2-9 per accom- 
panying forsud or list of ryots, I do hereby, 
in compliance with your application, execute 
an ijara of the said jumma of ‘Rs. 102-2-9 
‘in your favor- at a fixed jumma of 
Rs, 92-2-9, after deducting and reserving 


Rs. 5 on account of surrunjamee,“or costs” 


of Gollections, &c., for a term of 6 years, 
from 1271 to 1276 B. S. Being in possession 
of the said property for the aforesaid term 
in virtue of ijara rights, you will, during 
the said period, on demand, pay the Sudder 
khajana Rs. 28 of ‘the ‘said jote jumma, 


Be, tothe putneedar Mohima Chunder ` 
Banerjee at Khoodrah, and take. 'dakhilas | - 
in my name, and ou receipt of the same, I 
a. will grant you dakhilas for the amount of 
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“How much did the, 
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[el yA, 


the ijara. Deducting Rs: ‘28 on acedtrat, ` 
of Sudder khajana, you will every year cause , 
the balance sum of Rs. 74-2-9 to be endorsed 
as paid on, the back of the. bond, whereby 
I- have borrowed the sum of Rs. 200 from 
Mohima Chunder Mookerjee, of village 


References. 





‘Bundohilla, of the aforesaid Perguenah,*® 


towards the liquidation of the principal. and 
interest thereof. In the event of your 
neglecting to: pay this Gudder khajana, and 
the amount due to my creditor, should any 
action be brought against me, you will-be 
held yesponsible for the same. If, upon 
enquiry, the jumma laiddownin the kaust 
bood should be found less, I shall -make 
up the deficiency by adding the jumma of 
some of my other ryots. Should any ryof 
desert or abscond within the said term, you 
will farm out the said mehal, and should there 


“hp in consequence any. excess collection, 


I shall be entitled to the same., On the 
other hand, should there be any deficit,.I-will 
make it good accordingly. Should I be able 
to clear off my liability to the said creditor . 
within the term of the ijara, the terms of ` 
the ijara will cease to be binding. I-ac- 
cordingly. execute this pottah to the. above 
effect on receipt of an ijara kubooleut. ` - 


Judgment of the High Court.—We think 
that the ijara was substantially an assign- 
ment of the.rents as a security for. the 
amount due on the bond, with a ‘stipulation’ 
that the balance, after paying the jumma of 
Rs, 28 payable by the defendant, should 
be applied in- payment of the bond. ` The 
balance was fixed at Rs. 74-2-9 a-year, to 
be endorsed on (be bond in pay ment. 


Paragraph 5 of the case stated by the 
Judge of the Court of Small Causes seems 
to be a mistake. According to the copy of 
the 1 ijara sent, jt was expressly stipulated by 
the ijara in the last paragraph but one that 
the ijara weng fo cease if the liability on 
the bond should be cleared off within ns 
term of the ijara, 


It appears to us that— e 


‘1st.—The ijara constituted a mortgage - 
of the rents, with a stipulation that the 
mortgagee should write off Rs, 74-2-9 a-year 
in payment of-the bond. 


- Qnd.—That the Small Cause Court has 
jurisdiction to try what amount is due op 
the bond.” 


8rd.—And sas power to try the ques: 
tion of payment by means of the Tents 
assigned, 


= * We 


"o 


$ 


€ 


Ann A Civil 
ve The 26% September 1866. 


‘Present : 


The Hon’ble Sir Barnes Peacock, Kt., Chief 


Ly 


` « Den-mohr "7 


Justice, and the Hon’blegL. D Jackson, 


. Judge. a 
Mahomedan Law. of Dower—Limita- 
tion. 


Reference to the High Court by. Baboo 
Punchanun Banerjee, Judge of the Small 
Cause Court of Hooghly, > 


Begoo Jaun, 
versus "e: 
Gashee Bebee. 


* Where a wife demanded only a portion of her Den- 
mohr or dower from her husband, limitation aa to her 
claim to the remainder will count from the date of her 
husband’s death, and not from the date of her former 
demand, 

Case.— THE plaintiff alleges that, at the 
time of her marriage, her husband Basha- 
toollah stipulated to pay o" Den-mohr,” or 
dower, of Rs. 200 ; that, on her demanding 
payment of Rs. 50 out of the said amount, her 
husband executed in her favor a kobalah on 
the Lith Joistee 1267, whereby. he conveyed 
to her 5 cottahs of lakheraj land, with thetrees 
standing thereon, in lieu of the above sum of 
Rs. 50 on account of Den-mohr or dower; 
that there thus remained a balance of Rs. 150 
which was never liquidated by her hus- 
band who died in Falgoon 1271; and that 
the defendant, having obtained a decree in 
the Hooghly Sudder Ameen’s Court award- 
ing her possession of 12 annas of the property 
left by the said Bashatoollah,. late husband 
of the plaintiff, is liable for the above sum 
of Rs. 150, to recover which from the defend- 
ant, the plaintiff sues. The defendant pleads 


limitation in bar of the plaintiff’s claim, and - 


further contests his liability for. the whole 
amount of the balance dueton account of 
or dower, sha having sue- 
ceeded only to 12 annas of the property 
left by the plaintiffs husband, the deceased 
Bashatoollah. 

° The question of law submitted for the 
decision of the Court is whether the plaint- 
iff’s suit is barred by the Statute of Limita- 
tion. 

Under the Mahomedan ‘Law as laid down 

in Macnaghten, Chapter VII, paras. 20 and 22, 
ve Den-mohr” or dower becomes due. SE 


' the. consummation of marriage, or on ‚the 


death of the husbarfd or wife, or on di- 
vorce ; and where there is no stipulation as to 
whether the payment of dower is to be 
‘prompt or deferred, it is payable on demand. 


In this case, it appears that there was not 
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stipulation of the above nature; hence the 
nr Den-mohr,” or dower'is to be considered 


| as payable on demand, or on the death of 


the plaintiff’s husband. It is contended by 
the defendant that the plaintiff having de- 
manded payment -of the “ Den-mohr” or 
dower on the llth Joistee 1267, the peridit 
of limitation will run against her-from that 
date. Buton a perusal of the kobalah (a 
translation of which is hereto annexed) 
whereby the plaintiff's husband conveyed to 
her 5 cottahs of _lakheraj lnnd, in- lien 
of Rs. 50 of the whole Den-mohr or 
dower, I find that the plaintiff demanded 


only Rs. 50 out ‘of the total amount of 


Rs. 200 stipulated: to be paid as “ Den- 
mohr” or dower, and not the whole of that 
sum ; so that the demand in question can be 


no bar to the plaintiffs suing for the balance ` 


of Rs. .150 within the prescribed period 


of limitation from the date of her busland’s+ ` 


déath. If the plaintiff had demanded the 
whole sum and been refused, her cause of 


action in regard to the whole sum would, I » 


conceive, have arisen from the’ date of de- 


mand ; and if the plaintiffs demand in regard 


to *Rs. 50 had been refused, she woułd 
have been precluded from suing for the 
same, unless-she had done so within the. pre- 
scribed period of limitation from the date of 
demand. Butin the present imstance, she 
demanded only Rs. 50 and obtained it; 
consequently that demand cannot bring into 

operation the Statute of Limitation in respect 
of the balance of Rs. 150 from the date 
thereof. In this view, the plaintiff having 
sued within Leeër and 6 months from the 
date: of her husband’s death, is in timg, 
whether the limitation of 3 ven as laid 
down in Clause 9 Section 1, or that of 6 years 
as prescribed by Clause 16 Section I of Act 
XIV of 1859, be applicable. 


Translation of Kobalah. ` 
To Begoo Jaun Bebee, 
Daughter of Hossein Khan deceased, 
; of Sonatolly, in Hooghly, 
rr Pergunnah Arsahr.” 

I, Sheikh Bashatoollah, son of Nawab 
Jaun (deceased) and grandson of Rohomut- 
oollah (deceased), of Sonatolly, in Hooghly, 
Perguonah Arsahr, do hereby execute in the 
year 1267 B. S. this kobalah in lieu of Den- 
mohr due to you. I having married you in 
accordance with the Mahomedan Law, with 
stipulation for a payment of a sum of ` 
Rs. 200 as Den-mohr, am ‘living with 
you. Now, on your demanding from me out 
of the fixed “ Den-mohr” money, Bapees 


50, and being unable to pay you the said sum * 


LM 


„~ made over 
documents relative to the said land, ns well 


fraudulently omitting to certify, 


d 


* plaintiff, his property was seized. 


D 
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in Geen I do hereby. convey to you my “right the same, against Soojun Mundul and others i 
ahd title in 5 cottahs of lakheraj land situ- | pro formé defendants in this Court, 


ated in Sonatolly, the boundaries of which 
are giyen below, with all its appurtenances,.: 

mangoe, jack, and other trees, &c., which I 
am holding in undisputed possession under: 
Wkobulah dated 2ud Assar 1265, in considera- 
tion of Rupees 50, in lieu of the above’ sum 
of Rupees 50 on account of Den-mohr, and. 
deliver to you possession of the same from 
this date. You shall hold possession of the 
snme, and be eutitled to enjoy it from genera- 
lion to generation, aud dispose of it by gift 
orale. I or-my heirs shall have no right 
or concern in the said premises ; any claims 
that may be preferred to the same by me or 
my beirs shall be null and void.” Now, having 
to you the former kobalah and 


as my own puschase deed, I do.execute and 
sign® this kobalah in a sound state of health 
and mind; of my own free will, in the pre- 
sence of witnesses. in lieu of Rupees 50 on 
account of the Den-mohr money. Ee 
11th Joistee 1267. 

Judgment of the High Court.—We are 
of opinion that the plaintiffs claim is "not 
barred by limitation. - 


The 29th September 1866. 


Pr esent: 


The Hon'ble Sir Barnes Peacock, Ki., Chief 
Justice, aud the Houible L. S: Jackeon, 
Judge. e 


Sarisdigtion—Damazges for breach of 
T contract—Execution. 


Reference to the High Court by Mr. C. D. 
Linton, Judge of the Smali Cause Court 


of Aeherpore. 
P SSES Mandul, 
VErSUS 


Woozeer M undul. 


A suit will He in the Civil Court to recover damages 
for Lreach of contract by defendant to certify, or for his 
in consequence of 


avhich, on an execution fraudulently issued ‘against the 


Case.—Tuis is an action brought by 
plaintiff to recover from the defendant 
Rs. 100-6-9 under the following circum- 
stances :— 


It’appears that Woozeer Mundut brought 
a suit for hulf share of paddy, or the value of 


+ 
D) . 
: @ 


t3 
D i ‘ 
D D ` 
t 
kenger GE ee Ee See NET 


VIZ, 
suit No. 55 of 1866 ; and at the request of 
both parties that case was referred to arbi- 
tration, and tite award made returnable n- 
the 26th of February last. The award was’ 


made on the 18th of Falgoon 1272, cores- ° 


ponding with 23rd February 1866, and it 
awarded that defendant Soojun Mundul was 
to give fo plaintiff, viz., Woozeer Muandul, - 
7 bis of paddy, or its value Rs. 93-5, and 
that a decree for the same was to be passed. 
On the 26th of February the case was taken 
up, aud in pursuance of the award, a decree 
was passed for Rs. 93-5 in plaintiff's favor, 
and signed by Mr. Field (who sat with më 
on that’ day) and myself. On the Bist 
July last certain cattle of Soojun Mundul 
was attacked by Woozeer Mundul, and on 
the Ist August last en application was made 
hy Soojun, ia which he stated that, on the 
18th of Falgoon 1272, corresponding with 
28th February 1866, ‘he had made over the’ 
7 bis of paddy mentioned in the award to 
W oozeer. 
Section 11 Act XXIII of 1861 enacts that 
all questions relating to sums alleged to 
have been paid in discharge or_ satisfaction. 
of- the decree or the like, Se, Se, shall be 
determined by order of the Court executing 
the decree,-and not by separate suit. But 
as the evidence proved that the alleged pay- ` 
ment of-7 bis was made the day after the 
date of award, but prior to date of decree, 
I rejected the application on that ground às 
well as on the ground that the evidence was 
untrustworthy. Soojun Mundul, therefore, 
now brings the present action to recoyer 
from Woozeer Mundul the 7 bis of paddy, 
or its value, viz. Rs. 93-5, and costs of 
execution of decree and interest Rs. 6-6, 
and khorakee or cows aunas 11-9, total 
Rs. 100-6-9, ayd the defendant again denies 
that he received that quantity of paddy 


from plaintiff, aud urges that the action is 


not cognizable, as there lias already been a 

decree iu case No. 55 of 1866 in his favor® 
for Rs. 98-5, which has been realized from 

the plain tiff, 


The plaintiff's pleader urges that ‘this 
suit is cognizable for the following Yen- 
SOUS 1— 


lscly.— That, when the detec in case, 
No. 55 of 1866 was passed’ in his- pre- 
sence he had received- no’ instructions 
from his client that he had paid the paddy 
meutioned in the award to the defeud- 


faut;and ` l T 


I took evidence on this poiut, as - 


k 
DH i ` e : \ 
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, to prove that, at tbe time of makinġ.- the 


& 


Madhub Gnda (defend- 


award, plaintif made an express contract 
that ho would certify, the payment of paddy 
to the Court, but in fraud faled te act up 
to that contract. S 


Iim of. opinion, for the reasons uea 


the defendant and others, that there is no 
allegation of any express contract in the 
plaint that this suit is not cognizable, as it 
was the plaintifs duty to have informed his 


pleader about-the alleged payment of paddy, |. 


and the decree was not passed behifid his 
pleader’s back and collusively obtained. But 
ag the High Court expressed an Tn in 
the case noted- 

the margin that, if 
money is paid’ by. a 
_judgment-debtor to 
a judgment-creditof, 
and.in making such 
payment there was 
an express contract 
that the latter should 
certify the payment to the Court, and in fraud 
fails to do so, the judgment- -debtor might 
have a cause of action against the judgment- 
creditor ; and as it was further held in the 
case noted in 


The 10th June 1865. 
Alumja Bibee and another, 
pama: 


vergu 
Gooroochurn Roy, defend- -~ 
dant, 


Sutherland's Rulings on 
References from Mofussil 
ome Cause Courts, p.. 

26. ` 


The 4th July 1865. the 
Ramlochun (plaintiff) ap- margin that a suit 
pet lies for specific per- 


formance of a contract 
in respect of an ad- 
justment subsequent 
to, and for property 
beyond, the decree, notwithstanding Section 
11 of Act XXII of 1861, which applies 
only to subject matters relating to the decree, 
I beg to submit the. following point in the 
decision of the High Court :— 


Is the plaintiff’s suit,- gas the circum- 
stances above stated, cognizable ya a Civil 
Court ? 


Judgment of the High Court.—We are 
of opinion that the plaintiff is entitled to sue 
the defendatit to recover damages for breach 
of his contract to certify, or for fraudulently 
omitting to certify, in consequence of which, 
on ap execution fraudulently issued against 
him, his property was seized. 


i respondent, 
Weekly Reporter, vol. 3, 
p. 118, 


The plaintiff does substantially ask for the 
damages sustained by the execution, for he 
asks for Rs. 6- 6 on account of costs of exe- 
cution, : 


The Judge should raise the proper issues 
to determine the merits. 
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* The 8th December 1866. 
$ `~ Present: 


The Honble Sir Barnes Peacock, Kt., Chief 
- Justice, and the-Hon’ble L. S. Jackson, 
Judge. ; 


Jarisdiction—Suit by Secretary ‘and 
Manager of a Government Aided 
~School— Damages — Improvements 
to another’s house -Presumption of 
Gift. 


Reference to the High Court by Mr. C. D 


Linton, Judge of the Court of Small 
Causes of Chooadangah. 


Sreehurry Roy, Secretary and Manager of 
the Government Aided School at Koorul- 
ganea Plaintiff, 


VETSUS 


Mr. James Hills, of! Nischindapore Factor y, 
Defendant. 


` Baboo Sreenath Doss for Plaintiff. 
Mr. R. T. Allan for Defendant. 


Suit by the Secretary and Manager of a Government 
Aided School for damages against the owner of the 
school premises for breaking down the building and re- 
moviñg the materials belonging to plaintiff. Henny that 
the plaintiff, as Secretary and Manager, could maintain 
the action for the benefit of the school; that’ on the fact: 
the plainti was not entitled to greater damages than 
had been awarded to him for the value of the materials 
removed by the defendant, or to compensgtion for the 
improvements made by him to the building; and that 
there was no presumption of gift in the case. i 

Case.—T is was an action in form Trover 
and Trespass to recover from the defendant 
the sum of Rs: 500 after abandoning an excess 
of Rs, 196-13-9, and the followings is the 


plaint and the pleas pleaded by defendant : :— 
“ Action on Damage. 
Suit laid at rapees 500. 


The defendant, being dispossessed of the 
Government Aided School premises which 
Koorulgachee under. my manage- 
maliciously brought @ complaint 


~ 
D 


EN 


ment, 


|against me in the Deputy Collectorate of 


this sub-division in suit No. 19 of 1865, and 
obtained-possession on the 14th Maugh 1272 
under a decree of the said Court ; and -while 
in the month of Maugh aforesaid the school 


-premises were in his possession, he took the 


undermentioned bricks, wood, lime, and 
soorkee which-were stored for the purpose 
of erecting the verandah of the school and 
roof, So, of the hall therein, and having 
broken down the roof of the 4 east and west 
side-rooms, took all the wood thereof, and also 
broke down and destroyed 14 verandah. 
pillars. An appeal having been made by 
me, the decree of the Lower Court Was revers: © 
> ee D. 
i * ® 


a Civil 
ed on the 13th March 1866 ; and in conform- 
ity with the orders of the Court, I had on 
the 15th of Bysack 1278 got, possession’ of 
the broken walls of the four-sides of the 
aforesaid school premises, irrespective of 
qe ‘oof of the 4 rooms, as well as of the 
hell, .Then on the 21st "Bysack of 1278, 
many of the defendants’ people appeared and 


. forcibly broke the said walls and levelléd 


to the ground, therefore the value of the 
aforesaid materials in stock, as well as of 
the wood which the defendant had taken on 
breaking the roof, amounts to Rs. 210-5-6, 


‘and the cost of re-building the school premis- 


eg will amount to Rs. 396-8-3, making an 
aggregate of, Ra, 606-13-9; and after reliu- 
quishing Rs. 106-13-9, this action.is brought 
- for the recovery of the amount of damages 
from the defendant to the extent of Rs. 500.” 
- Pleas. sO 
“ Plaintiff has no right of action, as he °is 
not.the owner of the school, but only the 
e manager. f 
The school was not built for the purposes 
of the Government Aided School, 
e That Mr. Furlong, the manager of “the 
defendant, built the school with defendant’s 
funds. 
= That neither plaintiff as manager, nor the 
Government, have any right to the school'or 


‘to 'the things belonging thereto, but defend- 


ant has the right, and therefore this action 


- cannot be maintained. 


That no right of the plaintiff or of, the 
Goverament i is disclosed in the plaint, there- 
fore action cannot be -heard. 

=. That, ‘as the expenses for repairing the 
‘schoo! Ms not been incurred, hence action 
premature. 

That defendant obtained possession of ‘the 
school under the decresof a competent Court, 

„and. hence no action can lie against him by 
the plaintiff. 

That plaintiff complained in the Fouz- 
darry against Gobind: Chunder Mozoomdar 
and others for breaking the school, therefore 


. the present action for damages cannot be sus- 


~ tained by plaintiff against the defendant, 


Not guilty. 

Damages excessive, 

That plaintiff was never put into posses- 
sion of the school by defendant or any 
body on plaintifi’s behalf, and therefore the 
application made to the Assistant Collector 
of Chooadangah Tor ejectment of plaintiff 


was an error on the part of the defendant's: 


mogok tear, ” 
On the evidence adduced, I found as a 
fact that the- building mentioned: in the 
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slaint. was built = Mr. Furlong, = manag? 
er of the defendant, with defendant’s funds 
and for the express purposes of a school 
in the years 1245 (corresponding with 1858) ; 
that the Police and some Deputy Collectorg 
and that 
“not obtained ® till 
23rd June 1868, when the school was estab- 


lished in the said building ; that there was no 


possession given by defendant to plaintiff or 
any other party on his behalf of the said. 
building ; that plaintiff entered into posses- 


fendant by his conduct ‘and acts acquiesced 
in such, possession ; that after the Cyclone, 


when the ' plaintiff was repairing the school, . 


defendant obstructed himin doing so ; that, 
notwithstanding such obstruction, plaintiff 
wuch improved the value of the same; that 
from the acts of the defendant or his peo- 
ple, plaintiff was well aware that his posses- 
sion was considered unlawful by the defend- 
ant ; that no rent was ever asked for by, ot 
paid to the defendant by plaintiff or -any 
other person for the said building ; that de- 
fendant ejected the plaintiff from the said 
building under the provisions of Section -25 
Act X of 1859, and with the assistance of 
the Assistant Collector of Chooadangah, on 
24th January 1866; that the plaintiff on 
the 13th March 1866 was again put into, 
possession of the walls, the remains of the 
said building under orders of the Collector, 
he haying held that the Assistant Collector 


sion ofsthe said building without the leave and . 
license of the defendant, but- that the de" 


acted without jurisdiction in the matter: , 


that during this interval defendant’s pecple 
broke down the said building and removed 
the materials, So, mentioned in the plaint ; 
that plaintiff was the Manager’ and Secretary 
of the said schgol; and as such the proper 
party to maintain ‘this action as regards the 
materials which were not attached to the 
school, and which were the property of the 
school; that defendant accor ding to the’ 
maxim ‘‘respondeat superior ” was liable, 
for the acts of his servants or agents who 
removed the said materials, and I according- 
ly hold that he was liable for the value of 
the samé, viz. Rs, 90. I therefore give judg- 


ment for this sum, in plaintiff’s. favor, vith 


costs thereon subject to the opinion of the 
High Court on the following points:—~  - 

Firstly.— Whether the plaintif, as Mana- 
ger: and Secretary of the said school, is the 
proper party to maintain this action. 

Secondly. Whether the plaintiff on the 
facts us found is entitled to recover greater 
damages than that awarded him. 


d 
A 

° 

Es 


VK 


j 1866. 


Civil - 


gd S 
-N Thirdly.—Whiether the plaintiff on the 
. facts as found is entitled to any compensa- 


tion for the improvements made by him as 

Manager and Secretary to the sgid school ; 

and ee eee Es 
Fourthly,—Whether any presumption as 


“to aegift On the facts as found arise in. ‘this 


case, À 
It was argued on the part of the plaintiff 
that bare possession is sufficient to entitle 
him to maintain this action against the de- 
fendant, and to recover the full damages 
mentioned in the plaint ; ‘but if thig is not 
sufficient, a presumption arises on the evi- 
dence that the school was built for the pur- 
poses of a school by Mr. Furlong, and from 
the fact that the Government Aided’ School 
was established therein not unknown to the 
defendant ; and from thé fact that the school 
was greatly improved in value by the plaint- 
iff, that the defendant by his conduct and 
acts made a gift of the building, and that 
this is confirmed by an application filed by 
the defendant in the Sudder Ameen’s Court 
at Kishnaghur to withdraw from his suit. 
No doubt in trespass and trover bare 


possession in the plaintiff without a legal 


title is sufficient as against a wrong-doér, but 
not as against the real owner, and the differ- 


- ence between ftrover and trespass is this 


that trespass willbe for a wrongful taking 
of goods, although they may have been re- 
turned,—trover will not, unléss they have 
been previously used or otherwise converted 
or treated in a manner equivalent to it ; and 


_ trover will lie where there is a wrongful 


taking,—trespass will not. But when the 
defendant disputes the title to the land or 
messuage in which the trespass is alleged to 


- have been committed, both the possession 


and title are in issue, and the defendant may 
show that the plaintiff is the frespasser, and 
hot the defendant. - e 


Now, in the present case, the defendant 
could, if he chose, according to the ruling in 
Browne vs. Dawson, 12 Ad. and E. 629, have 
removed the plaintiff by main force when 
he took possession of the messuage as a 
trespasser, cannot, by the very act of trespass, 
immediately and without acquiescence on 
the fart of the owner, become possessed of 
the land or house upon which he has tres- 
passed, and which he tortiously holds ; but 
if he is allowed to continue on the land of 
house, and the owner of the same sleeps upon 
his rights, and makes no effort to remove 
him, he will gain a possession, wrongful 
though it- be, and cannot be forcibly 

,cjected. A mere intruder upon land who. 
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we 


has been allowed to run up a hut and 
occupy it, has noright to the hut or to- the 
possession thereof, and the landlord may 
enter and pull down the hut about the ears 


| of the occupants, and remove the materials, 


Davison vs. Wilson, 11 Q:B. 890,17 Law, 


“J. Q. B. 196; Burling vs. Read, 11 Q. BY 


904. The rightful owner ¢annot, in any 
case where he has a right of entry, be made 
responsible in damages for a trespass upon. 
his own lands, for he is not a trespasser if 
he has a right to go upon it ; but if he ag- 
‘saults and expels persons who, having ori- 
ginally come into possession lawfully, con- 
tinue to hold unlawfully after their title to 
occupy has been determined, he may be 
made responsible for the assault, and be in. 
dicted for the forcible entry, Newton vs. 


Harland, 1 Se. N. R. 492,° but he cannot l 


be made responsible in damage® for the ex- 
pulsion, Pollen vs. Brewer, 7 C. B. N? S. 
878, 6 Jur. N. S. 509. 

“ Where a breach of the peace,” observes 
Parke B, "mie committed by a free-holder, 
who, in order to get into possession of hig 
land, assaults a person wrongfully, holdin 
possession of it against his will, although 
the free-holder may be responsible to the 
public in the shape of an indictment for a 
forcible entry, he is not liable to the other 
party. It is a perfectly good jistification 
to say that the plaintiff was in possession of 
the land against the will of the defendant 
who was owner, and that the defendant en- 
tered upon it accordingly.” . Harvey versus 
Bridges, 14 M. and W. 442, 1 Excl, 26] ; 
se versus Wilson, 11 Q.B. 890 ; 

eriton versus Coombs, 9 C. B. 787 aw. J. 
C. P. 336. Sr 


In the present case it appears that plaintiff, 
prior. to. the ejectment under Act X, had no 
title at all, and that’ he was possessed of 
the messuage only as à trespasser, and his 
again being put into possession under orders 
of the Collector did not give him a better 
title ; he is therefore still to be considered a 
trespasser, consequently he cannot recover 
more than the value of the materials which 
were the property of the school, and which 
were not attached to the messuage, He enn. 
not also recover any thing for the infprove- 
ments, as he was conscious that he was n 
trespasser, and with that conviction in his 
mind made the improvements ; this was also 
done in direct opposition to the orders of 
the defendant. I think the remarks of Lord 
Chancellor Clare in Kenney versus Browne, 3 
Bridgw. Par. Cas. 462, 619 cited, Argu- 


mont: Austin versus Chamber, 6 Cl. and Fin.’ k 


> KI 
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31, See, per Lord Brougham C. Perrott versus 


Palmer, 3 My. and K. 640, apply with péou- 


liar force to the present case as 
improvements. 
,  Asto the equity arising from valuable and 


regards the 


‘Jasting improvements, I do not consider,” 
“lis ‘Lordship remarked, “ that a man, who. 


is conscious of a defect in his title, and with 
that conviction on his mind expends a sum 
of money in improvements, is entitled to 
avail himself of it. If the person really 


- entitled to the estate will encourage the 


possessor of it to expend his money in 
improvements, or if he will look on, and 
suffer such expenditure, without apprising 


_ the party of his intention to dispute his title, 


and will afterwards endeavor to avail him- 


_ self of such fraud upon the ground of fraud, 


the jurisdiction of a Court of Equity will 
clearly attacheupon the case.” | 


Tt has also been held that a tenant. can 
only obtain nominal damages, unless he 
gives evidence of the time for which 
he is entitled to occupy, Twentyman versus 
Knowles, 13 O. B. 222, 


‘e Some evidence was adduced on the part 
of the plaintiff to prove that Mr. Furlong 


. built the school, partly with aid of donations 


and materials, but the evidence was any 
thing but érustworthy, and this point was 
not much pressed on the argument.” But 
granting that this was 80, the maxim 
“ quicquid plantatur solo solo cedit” 
applies, as the rule is that, if the materials 
of one person are united to the materials 
belonging to another by the labor of the 
latter who furnishes the principal materials, 
the property in the joint produce is inthe 
latter by right of accession. This rule of 
the Roman and English Law was acknow- 
ledged in Merritt verses Johnson, 7 Johns. 
Rep. 473, and it has been applied by Molloy 
De Jure Maritimo b. 2, ch. 1, Sec. 7, to 
the case of building a vessel. According 
to the doctrine of the Pandects, Dig. 6, 1, 
61, if one repairs his vessel with another’s 
materials, the property of the vessel remains 
in him ; but if he builds the vessels from 
the very keel with the materials of another, 
the vessel belongs to the owner of the 
materials. The property is supposed to fol- 
low the keel, proprietas totius navis carine 
causam sequitur. If A builds a house with 
his own materials upon the land of B, the 
Jand, said Pothier, is the principal subject, 
and the other is but accessory ; for the land 
can, subsist without the building, but the 
building cannot subsist without the land on 
‘which it stands; and therefore the owner 
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of the land acquired by right of accession . 


the property in the building. It is the same 
thing if A builds a house on his own land 
with the matérials of another, for the pro- 
perty in the fand vests the property in the 
building by right of accession, and thé 


owner of the land would only be obliged (if 


bound to answer at all) to answer to the 
owner of the materials for the value of 
them. By the French Civil Code the gen- 
eral principle is that the property of the 
soil carries with it the property of all that 
which js directly above and under it (Art. 
552); this covers all erections and works 
made on or within the soil ; and if made b 

a third pérson with his own materials, the 
owner las a right to keep them by the right 
of accession, on reimbursing to the owner 
the value of the materials and price `of 


workmanship without any regard to the 


value which the soil may have aequired 


thereby. Miller verses Michond, 11 Rob. l 


Sen, 225, Section 2, Kent’s Coms. pages 462, 
463. 


Lastly, as to the presumption arising in | 


this case as to a gift. 

I am certainly at a loss to find that any 
such presumption arises either on the evi- 
dence before me or from tbe conduct’ and 
acts of the defendant; on the contrary 
I think that the presumption is wholly the 
other way, viz. that it was an act of accommo- 
dation or toleration on the part of the de- 
fendant .to acquiesce in the possession of the 
plaintiff, and no presumption can arise on 
the petition filed by defendant in the Sudder 


mm April, and it is not surprising that the 
bare walls of the school should have been 
blown down, as it is proved in the present 
case that the school had been prior thereto 
broken downé@by defendant’s people, and 
the materials. of the same removed there- 
from; in order to get over this ugly part 
of the business, the action was brought, 
and the petition subsequently filed to with- 
draw from the suit. e 


On the subject of presumption, -Goodeve 
on Evidence says, pages 626, 627 :—“ The 
presumption arising out of possession is 
conclusive or otherwise, according ‘toe the 
circumstances. But in such cases as those 


session as against the wrong-doer would 
constitute an absolute presumption; asina 
ease of injury to personal chattels would 
the presumption, coupled with proof of some 
special property ‘in the chattel, constitute a 
complete title for the purpose of the action. 


of trespass on real property, the mere pos. 


Ameen’s: Court, as a storm did take place ` 


a) 
° 


? 
} 


e 


` tions, and in fact almost every foundation of 
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q 4 OF course were the rightfulness of the 
possession itself the subject of the litigation, 


"as in the case of an actiou of ejectment 


brought for recovery of land, he mere fact 
of possession could not defeate the’ action. 


- ' Where the question is one, not of the 
e merg existence of a presumption, but of the 


strength attachable to it, this of course 
would be very much increased by the length 
of the possession; since, if things are ordi- 
narily presumed to have been rightly 
transacted, à fortiori would they be so after 
a lapse of time, and which is expressed by 
the maxim, Ex diuturnitate omnia “presu- 
muntur rite et solemniter esse acta. The 
ofeater the lapse of time, the greater the pro- 
bability of regularity the law assumes, 


and the absence of disturbance of the pos-., 


session would obviously add strength to the 
presumption. 
“ But not only is possession a presump* 


tion in favor of a rightful ownership, but’ 


we have seen that,-in all cases of a sustain- 
ed possession, under a beneficial ownership, 
wanting only some collateral matters to 
make it legal in point of form, all sorts of 
presumption will be made to supply the 
formal defect and complete the title ; and 
particularly in.the instance of matters con- 
stituting an original credtion of title, 
whether public or private. Thus, in the 
absence of their production, there have 
been presumed Acts of Parliament, Grants 
or Letters Patent from the Crown, Endow- 
ments, Conveyances of Legal Estates, Inquisi- 
tions, Fines, Recoveries, Bye-laws of Corpora- 


title.” 
The principal of presumption is not only 
confined to the support of a rightful title, 
but it has been allowed to prevail to defent 
an unrighteous defence. 
Herring, 4 Exchequer Reports, page 630. 


So in the appeal case of Rajah Pedda 
Vencatapa Naidoo Bahadur versus Aroovalee 
Roodrapa Naidoo and another reported at 
p. 13, No. 3, Vol. 6, Suth. W. R. Privy Coun- 
cil-Cases, it was held that the zemindar 
could not reject his officers from their house 
of which they had long possession without 
clear, proof of title on'his part, and that in 
India the title of possession must prevail un- 
tila good title is shown to the contrary. 
Mr. Baron Parke, in delivering the judgment 
of their Lordships, says :—‘‘ It appears that 


both parties proceeded to show their title to- 


this house : but ueither party was able td give 
sulisfactory evidence of title ; and the Court 
of Sudder say, and say very properly, that 
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the long possession which the respondents 
have had in the house is a sufficient proof 
of title in the first instance ; and that as the 
appellant was not able to give satisfactory 
proof that he has the title in him, the pos- 
session on the part of the plaintiffs must pre- 
vail; and that principle isa perfectly justs 
principle. It is for them to judge who are 
much more competent to do so tban we are, 
whether the possession under such circum- 
stances as took place in this case was a 
satisfactory proof of title. Probably in this 
country we, who are well acquainted with 
the customs here, should say that, if a ser- 
vant lived in a house appropriated to a ser- 
vant, we should -rather draw an inference 
from that, that the possession of the servant 
was the possession of the master; but the 
customs and usages in the East Indies may 


be different in that respect ;eand, as the 
Court have drawn an inference from the pos- 
session, that that is evidence of title, we are 
not in the position to say the contrary, We 
think, in the absence of any proof to the 
coutrary, we must suppose the inference ta 
be correct, that they were possessed in their 
own right. The principle upon which the 
Court has proceeded is perfectly correct. 
The title of possession must prevail until 
a good title is shown to the contrary,’ 


Lhe Judgment of the High Court was deli- 
verel as follows by— . 


Peacock, C. J.—As to the first guestion 
Submitted to us by the Judge, we answer 
that the plaintiff, as Manager and Secretary 
of the school in question, is the proper party 
to maintain this action for the benefit of the 
school. 

On the second we think that the plaintiff 
on the facts as found is not entitled to re- 
cover greater damages than those which 
have been awarded to him, viz. Rs. 90 

Lhirdly.—That the plaintiffon the facts as 
found, is not entitled to any compensation for 
the improvements made by him as Manager 
and Secretary to the said school. 

Fourthly.— We think there is no presump- 
tion of gift, ‘The decree of the Judge 
should stand. i 


' purchase cocoons. 
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The 8th December 1866. 
Present : 


The Hom ble Sir Barnes Peacock, Kt., Chief 
Justice, and the Hon’ble LS Jackson, 
yY Judge. 


Juüurisdickhion—Sulit for wrongful ap- 
" propriation—Acquittal by Criminal 
Court. ” s 


Reference to the High Court by Baboo 
Doorgapersad Ghose, Judge of the Court 
of Small Causes of Kishnaghur. 


KL 
Doorga Dass Laha, Plaintif, ` 
vErSUS 


® S 
* Doorga Churn Sha, Defendant.’ 


Claim: for rupees 81 forcibly taken on the 
2ud Bysack 1273. 


A suit for money forcibly taken from the plaintiff 
by the defeudantis maintainable in the Civil Court, 
nothwithstanding the defendant’s acquittal in the Crim- 
inal Court on the charge of robbery, 


Case.—THE plaintiff stated that on the 2nd 
Bysack 1873, lie went to Koolbaria to 
The defendant meeting 
him there asked him to pay back his (defend- 
antv’s) money, which the plaintiff alleged he 
never took from him. An altercation ensued, 
on which the defendant assaulted him and 
snatched from him. the money claimed in the 
suit, : i 

The defendant pleaded that he was not 
liable, and that the case was not cognizable 
in the Civil Court, as the plaintiffs com- 
plaint in the Criminal Court, charging’ the 
defendant with robbery of the money, lad 
been dismissed. 

lt appears from the proceedings of the 
Criminal Court, filed by the defendant, that 
the plaintiff brought a complaint in the 
Criminal Court of Kishnaghur of assault and 
robbery agaiust the defendant. The Deputy 
Magistrate, after examiuing witnesses of the 
plaintiff, aud instituting a local investigation 
into the matter, fined the defendant rupees 
10 for the assault, and dismissed the charge 
of robbery. 

Now the issue to be adjudicated in this 
suit was whether a charge of felony, after 
having been dismissed by u Criminal author- 
ity,-could be turned into a cause of action 


» cognizable by a Civil Court. 


Holding that the defendant, when neq 
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ted of the charge of robbery by the Criminal ` 


Court, was not liable to be sued for the 
amount in the Civil Court, I have dismiss- 
ed the suft aontingent upon the opinion of 
the High Court. 7 tee 

The Judgment of the High Court wgs 

delivered by— 

Peacock, ©, J.—We are of opinion that, if 
the defendant be found to have taken the 
money, he is a trespasser, and is liable to 
plaintiff for what he took. The fact of the 
defendant’s haring been acquitted on the 
charge of robbery, does not at ali affect the. 
case. e 


” 


The Sth December 1866. 


z Present: 


‘The Hon'ble Sir Barnes Peacock, Ei. Chief 


Justice, and the Hou’ble L, S. Jackson, 
Judge. 


repairs by tenant. 


Reference to the High Court by Moulvie 
Syud Imdad Ali, Judge of the Court of 
Small Causes of Mozufferpore. . 


Musst, Zummeerunnissa, Plaintif, 
VETSUS 


Mr. E. Gayer, Defendant. 


In a suit for house-rent, the tenant cannot be allowed 
set-off a sum expended by him in repairing the house 
without authority from the plaintiff, 


Case.—THeE plaintiff sues the defendant 
for Rs. 491, together with interest due on 
account of - hguse-rent, commencing from 
March to August 1866, on a lease executed 
on the 24th November 1864. 

The defendant adinits that Rs. 480 is due 
from him, on account of house-rent, but 
raises two objections : Let, that he was pre» 
pared to pay the rent of the house monthly ; 
but in consequence of the mooktear of the 
plaintiff failing to furnish him with a receipt 
duly stamped (though he was repeatedly 
desired to do so), he was unable to liquidate 
the amount ; hence plaintiff’s claim for in- 
terest and costs cannot be entertained ; 2nd, 
that he having expended Rs. 3866-9-6 in re- 
pairing the house, he therefore claims a set- 
off of that amount from Rs. 480 due to the 
plaintiff, and is willing to pay the balance 
Rs. 113-6-6, 


House-Rent = Set-of — Unauthorized l 


e 
d aw 


1866. ] - Qivwü 





el sm of opinion that the first objection 
Mise by the defendant is admissible, With 
regard to the second objection, Baboo Ram 
Bahadoor Sing, pleader of the plaintiff, argues, 
Jixstly, that, with reference toSection 121 Act 
VIII of 1859, a set-off may be claimed, if the 


» amount claimed by the defendant be a “ debt;” 


secondly, that the amount claimed on ab- 
count of repairs of the house cannot be enter- 
tained in a Small Cause Court under Section 
6 Act XI of 1865. Even if a claim of this 
nature be cognizable in this Court, the point 
for adjudication will be, can the defendant’s 
claim to a set-off on account of the repairs 
doue ta the house, without the sanction of 
the plaintiff, be entertained ? 

Mr, Lingham for the defendant argues 
that the meaning of the word “debt” men~ 
tioved in Section 121 of the Code of Civil 
Procedure, according to Shakespeare’s Hin- 
doostanee Dictionary is * dain,” which lms 
reference to every description of monetary 
transaction ; that the translation of the Act 
in the Oordoo Gazette, having reference to 
debt only, 2 e., “kurja,” is certainly wrong ; 
that, according to the terms of the lense, the 

onus of repairing the house seems to rest 
with the plaintiff by way of contract ; hence 
the claim of set-off in this case must be 
looked at in the light of a contract, and is, 
therefores cognizable in this Court. 

‘As defendant has admitted the claim of 
the plaintiff, viz., Rs. 480, on account of house 
rent which, it appears, he was ready to pay, 
had the plaintiff granted him receipts with 
the proper stamps uffixed to them, a circum- 
stance which has also been proved by the 


deposition of the witnesses examined on be-- 


half of both the parties ; and as the plaintiff's 
vakeel had not objected to the correctness 
of the amount expended in repairing the 
house, besides the correctnesg of the amount 
of the repairs has been sworn to by the de- 
fendant himself and his twd witnesses, I 
have therefore given the plaintiff a decree 
for the full amount of Rs, 480 without costs 
stud interest, on the understanding that, should 
the set-off claimed by the defendant be 
allowed by the High Court, the sum of 
Rs. 113-6-6 will be given to the plaintiff after 
deducting Rs. 366-9-6 on account of repairs 
of the house, , 

I am of opinion that the meaning of the 
word debt is “ kurja,” as has been used in 
the translation of the Actin the Oordoo 
Gazette. Italso appears to me that any 
fixed or liquidated amount should, in its 
legal acceptation, be considered a “debt.” 


The terms of the lease do not authorize the, 
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deduction of the amount, if any, expended 
by the defendant towards the repairs of the 
house from the rent. On the contrary it 
stipulates thatthe repairs will be executed 
by the plaintiff. Hence the plea of set-off of 
the expences of the repairs of the house, 
which is a disputed point, and stands in need 
of proof, cannot, under Section 6 Act XI of 
1865, be entertained and disposed of in this 
Court ; consequently I think that the sum 
of Rs. 366-9-6 cannot be given credit to in 
the rent of the house. 

At the request of Mr. Lingham, pleader 
of the defendant, 1 beg respectfully to solicit 
the opinion of the High Court on the above 
point of law. 


The Judgment of the High Court was deli- 
vered as follows by— 


Peacock, C. J.—We are of opinion that ` 


the Judge was right in refusing to allow the 
defendant to set-oif the amount expendtd Le: 
SE Ze 

him in repsiring theshouse. He, had no 
authority to expend that sum and to debit 


the plaintiff with it e 


ee 


The 8th December 1866. 
Present : 


The Hon’ble Sir Barnes Peacock, Kt, Chief 
Justice, and the Hon’ble L. S. Jackson, 
Judge. E 

Executors (Liability of). 


Reference to the High Court by Baboo 
Punchanun Banerjee, Judge of the Small’ 
Cause Court of Hooghly. 


Mr. L. J. Paul, Plaintiff, 
versus 


Mr. J. 5. Donohoy and others, 
Defendants. 


No one for Plaintiff. ` 


Baboo Debendro Narain Bose for 
Defendants, 


Although the exetutor defendants first gave orders 
for a third class funeral for the deceased, yet as they 
by their conduct induced the plaintiff to furnish a second 
class funeral, they were held liable to pay for the 
same, whether they had assets or not, 

Case.—THE plaint sets forth that, on the 
death of Mr. Mullens, the husband of de- 
fendant No. 3, the defendant No. 2, Mr. 
E. R. Gonsalves, one of the executors to 
the estate of the deceased, sent for the plaint- 
iff ; and with the consent of the defendant 
No. 1, the other executor, and the defend- 
ant No. 3, the wife, and the defendant * No. 


e WW 


*+*@ 
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g è 
4, the son of the deceased Mr. Mallens, gave 
orders for a coffin and other articles for the 
funeral of the deceased, in accordance with 
which orders the plaiatiff supplied the same. 
The plaintiff therefore sues both the execut- 
ors Messrs. Donohoy and Gonsalves, and 
Mrs. Mullens, the wife, and Mr. H. W. 
Mullens, the son of the deceased, to recover 
rupees 298, being the cost of the said coffin 
and articles and the amount of his fees. 
The defendant No. !, Mr. J. S. Donohoy, 
pleads that he is not liable for the «plaintiff's 
clnim, as he is no longer an executor to the 
eatate - of Mr. Mullens, deceased, having 
rendered his accounts to the Judge of the 
district of Hooghly, and that he gave verbal 
orders only fòr a third class funeral., The 
defendant No. 2, Mr. E. R. Gonsalves, 


` also pleads non-liahility, alleging that he is 


only a nominal executor to the estate of the 
decensed, whose assets have not yet’ been 
found ont; that he and the other executdr, 
Mr. J. S. Donohoy, ordered a third class 
funeral, and he has no objection to pay for 
a third class funeral ; that on the grave-yard 
the wife and the son of the deceased said 
that the estate was well able to bearsthe 
expenses of a better funeral than had been or- 
dered ; and that he, being a nominal executor, 
stood silent, and that he cannot say who 
undertooke the funeral. The defendants 
Nos. 3 and 4, the wife and the son of the 
decensed Mr. Mullens, respectively, have 
not appeared. ` , 

From the pleadings of both parties, the 


. following issues of law arise :— 


1st.—Whether the defendants Nos. 1 and 
2, the executors to the estate of the deceased 
Mr. Mullens, having stood by when the de- 
fendants Nos. 3 and 4 gave orders for a 
second class funeral, and such funeral having 
been furnished by the plaintiff, the defend- 
nuts Nos. ] and 2 are liable to pay for the 
same, though they at first gave orders for 
a third class funeral ? 


Qnd.—Whether the executor defendants 
nre liable beyond the assets of the deceased 
taken charge of by them ;and in the event 
of their not using due diligence in finding 
out the assets of the deceased, they should be 
personally liable to the extent of the assets 
they have neglected to ascertain and take 
-charge of? 

3rd.— Whether the executor No. 1, Mr. 
J. S. Donohoy, baving rendered his ac- 
counts to the Judge of Hooghly, as alleged 
by him,- is exempt from liability to the 


7 plaintiff's demand ? 
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4th.—Whether the defendants Nos. 3 a 
4, Mrs. Mullens and Mr. H. W. Mullens, 
the wife aud sou of the deceased, who or- 
dered a second tlass funeral, and to whom 
the deceased left all his property by his wil, 
are liable aloug with the executor, de-° 
fendants ? S 

With regard to the first issue, I am of 
opinion that, as the defendants Nos. 1 and 2, 
tife executors to the estate of the .deceased 
Mr. Mullens did not object to the plaintiffs 
furnishing a second class funeral, and ac- 
cepted the same, they are liable to pay for 
such a Class of funerals. 

With regard to the second issue, I think 
that there can be no question that, when arf 
executor neglects to ascertain and . take 
charge of the assets of a deseased person, 
he must be held liable to any one entitled 
to be paid out of the assets, In this case 
the defendant No. 1, Mr. J. S. Donohoy, 
one of the executors, has filed an account 
showing that the sum of rupees 201-15-9- 
has been realized from the esbate of the deceas- 
ed, and that he has paid away rupees 153-1-3, 
leaving a balance of rupees 48-14-G, and the 
defendant No. 2, Mr. E. R. Gonsalves, has 
filed a list of the effects of the deceased 
taken charge of by him, the value of which 
he alleges does not exceed rupees 40, and 
which he says are still in his hands ; he also 
alleges that a horse of the deceased has been 
taken charge of by the Magistrate of Hoogh- 
ly. From an authenticated copy of the will 
of the deceased filed by the plaintiff (copy 
whereof is hereto annexed), which the de- 
fendants do not object to as spurious, if ap- 
pears that the deceased left all his praperty 
to his wife, the defendant No. 3, to be en- 
joyed by her dung her life-time, and to 
devolve after her death on his son, the de- 
fendant No. 4, and that the defendauts Nos. 
l and 2 were appointed executors to pay all 
legal expenses, The executor defendants 
do not allege that there is no more money 
due to the estate of the deceased than that 
of which the defendant No. 1 has filed an e 
account, nor any other effects of the deceas- 
ed than those specified in the hst filed by 
the defendant No. 2, while the will dis- 
closes the existence of more assets. In suy 
view of the case, as the defendants Nos. 3 
and 4 ordered a second class funeral, and 
the defendants Nos. 1 and 2 by their cons 
duct induced the plainsiff to furnish’ such a 
funeral, and as Section 279 of the Indian 
Succession Act provides that funeral ex- 
penses must first be defrayed out -of the 


estate of a deceased person, I am of opi- 
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~ Wen that all the defendants aré liable to the 


plaintiff, who is ‘entitled to’ have his claim 
satisfied out of the estate of the deceased 
through the executor defendants , 

‘As to the’ third issue I’ befléve that the 
mere fact of rendering an account to the 
*Diswict Judge, of monies alleged ‘to have 


been received by an executor, doesnot ex~ |: 


onerate him from liability as against any 
person who'is entitled to have his claim to 
which the law gives priority over other 
debts, satisfied from the'estate of a deceased 
person. In the present case it appears that 
the account filed by the defendant .No. 1 


does not show that there is no other. mo- 


ney due to the estate of the deceased. On 
the contrary it appears: from. the examin- 
ation of the defendant: No 2 Mr. E. R. 
Gonsalves, that the defendants Nos. 3 and 
4, the wife and son of the deceased; distinct. 
ly stated on the burial-ground, in the pre- 
sence of the executors, that the estate could 
well afford to meet the expenses of a better 
funeral than a third class one. The de- 
fendaut No. 1, Mr. Donohoy’s putting in 
before the Judge ap account which does not 
itself purport to be an exhaustive one, but 
which simply shews certain monies which 
he chose to recover, cannot at all exempt 
him from liability. 

The ‘fourth issue hag already been dispos- 
ed of in determining the second one, and it 
is unnecessary to enter into it separately. 


The Judgment of the High Court was 
delivered as follows by— 


Ee C. J.—We think- that the Judge 
is right in holding that the defendants 
are liable. He says that defendants Nos. 3 


and 4 ordered a funeral of the second class, 


and that defendants Nos. l'and 2, by their 
. conduct, induced the plaintiff w furnish the 
funeral. It does not matter whether they 
had assets or not.. If they “induced the 
plnintiff to furnish the funeral, they are in 
either case liable to pay for it. ` 

ý | y 


Ap 





Fee 


The 8th December 1866. 
Pr esent : 


The “Hou’ble Sir Barnes ; Peacock, Knight, 
Chief Justice, and the Hon'ble L. 8. 
Jackson, Judge. 


Mooktars—Sectidn 13. Act £X of 
1865—Jurisdiction.: — 


Reference to the High Court by Mr. o D. 


Field, Ofiċiating Judge of the Principal 


e Court of Small Causes at Jessore, 
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‘Muddun Mohun Biswas, Mooktar. 


The mere bringing a plaint tq a vakeel for his signa- 
tare by a mooktar, not duly qualified, is mot an acting as 
a mooktar which renders the party lule to a fine under 
Section 18 Act XX of 1865. 


The Judge of a Court of Small Causes has no o jurisdic- 


tion in such a matter, unless the plaint was one to besg ` 


presented to that Court. 


Order of Judge, dated 22nd August 
1866.--Muppun Mohun Biswas in my pre- 
sence brought a plaint belonging to Shushee 
Mookea’ Dossee to the vakeel “Joy Kisbto 
Roy Chowdhry for signature, and admits to 
me that he is acting as a mooktar under a 
general power of attorney from Koon} Be- 
haree Biswas, her husband. ‘The plaint is a 
Civil Court plaint, and the man admits that 
he has no certificate authorizing him to. 
practise as a mooktar ina Civil “Court. I 
impound the papers, and direct the man to, 
show cause why he should not Be fined for 
acting without authority as a mook tar in 
this Court. 

Order of Judge dated 23rd August 
1866.—-The defendant asks to have two days 
allowed to show cause. I grant the request. 

Order of Judge dated 23th August, 
1866,—The defendant Muddun Mohun Bis- 
was has filed a written statement, and has 
orally shewn cause why he should not be 


‘dealt with under the provisions of Act XX 


of 1865 (Section 13) for practising ` as a 
mooktar, without having obtained a pro- 
perly stamped certificate authorizing him 
to practise as such in a Court of “Small 
Causes. He does not wish me to enter into 
the question, whether or not his acts athount- 
ed to “practising as a mooktar.” He 
desires to admit this point and to obiein the 
decision of the Court on the following ques- 
tion, viz. ‘Can he practise as a mooktar 
without a certificate in the Civil Courts 
until such time as arrangements have’ ‘been 
completed for conferring Civil Court certi- 
fientes ?” He has obtained a certificate 
authorizing him to practise in the Criminal 
Courts. He urges that he wishes to obtain. 
a certificate for the Civil Courts also, and 
that he is willing to present himself for 
examination in order to qualify for such 
certificate ; that there are no laches ou his 
part, and that he should not be. delfarred 
from following his former profession, until 
he has been shewn unfit and Wauting in 
qualification under the new rules.- 

I think, however, the question he wishes 
to be decided mnst be answered in the ne- 
gative. Act XX of 1865 came into operation.. 
pn the first day of January 1866. The 
defendant was, notwithstanding 


ée D 
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on 


its pro. * ° 


30 ` . Civil 
visions, enabled, by Section 1 Act XXIX of 
1865, to continue to practise for a further 
period of six months, viz. up to the end of 
June; but onthe Ist day of July last, he 
- ceased to enjoy any exception from the pro- 
_ visions of Act XX of 1865 ; and as the law 
“allows me no discretion in the matter, I 
‘apprehend that I cannot permit him to 
practise as a mooktar, without his render- 
ing himself liable to the penalty prescribed 
by Section 13 of the Pleaders and Mooktars 

Act. Whether, until arrangements be made 
for granting Civil Court certificates, that 
liability should in all cases be enforced is a 
question of some difficulty, looking at the 
express prohibitions contained in Section 5, 
‘and one which I do not now decide. ‘Indivi- 
~ dually I would not enforce it in the case of 
a mooktar of whose character I was assured, 
` if I was satisfied that I could permit him to 
practise without its being my duty, to 
enforce it. 

. Deciding the question raised by the defend- 
ant in the negative, I hold him liable to 
the penalty prescribed by Section 13 Act 
XX of 1865, for that he did on the 22nd 
day of August 1866 practise as'a mooktar 
in -this Court, without having obtained a 
properly stamped certificate authorizing him 
to practise as such, and I direct that he pay 
a fine of 8ne rupee. 

Reference by the Judge.—Under Section 
42 Act XX of 1865 my order is subject to 
revision by the High Court. 1 think there- 
- fore that this petition shsuld properly be 
- presented to the High Court who would then 
call for the papers, if it appeared proper to 
do so. But as there may be some doubt. as 
to whether the petition ought not to be pre- 
sented through and forwarded by this Court, : 
I think on the present occasion I shall 
scarcely act wrongly in forwarding the 
papers of the case with this petition for the 
order of the High Court. ` 


The Judgment of the High Court was 
delivered as follows hy— 


Peacock, C, J.—By Sectionl]1] Act XX 
of 1865, mooktars duly admitted and en- 
rolled, may, subject to the conditions of their 
certificates as to.the class of Courts in which 
they are authorized to practise, appear and 
act in any Civil Court. This is an authori- 
ty which they did not possess previously to 
the passing of thet Act. They are not 
authorized to exercise such functions until 
duly qualified under the provisions "of the 
Act. In the present case tlie mooktar 
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signature, We think thht that was Dé. 


acting as a mooktar, and that the person in. 


question did not thereby render himself 
liable to a fine. 

It is stated by the Judge that the plaint 
was a Civil Court plaint. . But it is not 
stated that it was a plaint to be preseted* 
in the Court of Small Causes. Unless it 
were a plaint to be presented in that Court, 
the Judge had no jurisdiction, as the pro- 
ceeding could not he in any sense said to be 
practising in the Court of the Judge of 
Small,Causes who imposed the fine. a 
_ It is said that the mooktar did not wish 


the Judge to enter into the question whether _ 


or-nof his acts amounted to practisiug as a 
mooktar, and -that he desired to admit ` that 
point and obtain the decision of the Court. 
But although he was willing to sdmit that 
fhe facts found did amount to practising as 
a mooktar, the Judge could not properly 
fine him without holding that they did so. 

This is neta question of law submitted 
under the Small Cause Court Act, and we 
should have had difficulty in answering it, 
but for the provisionsof Section 42 of the 
Pleader’s Act XX of 1865. By that Section 
every order for imposing a fine passed under 
the Act is subject to revision by the High 
Court, if the order shall have been passed by 
a Court subordinate to that Court. As the 
order has been brought. before us, we think 
that, for the reasons above given, the fine 
ought to be remitted. The order must be 
set aside, and the fine, if paid, refunded. 

It also appears that the papers-were im- 
pounded by the Judge. They must be 
given back to the mooktar, if they have not 
‘already been returned to him. 





aa f 
Tha 8th December 1866, as 


Present : 


The Hon’ble Sir Barnes Peacock, Kt. Chief 
Justice, and the Hon’ble L. S. Jacksons 
Judge. l 

Municipal House Tax (due by Gen." 
ant)—Liability of owner of land. 

Reference to the’High Court by Baboo 
Doorga Pershad Ghose, Officiating 
Judge of the Small Cause Court of 
Kishnaghur, 

Wooma Nundo Roy, Plaintiff, 


VETSUS 


Lord H. Ulick Browne, Defendant.. 


he owner of the land is not liable for the tax 


e 


essed on a house built upon the land by his tenant. - e 


a 


Civil 
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e Case.—Tue- plaintiff stated that the 
amount of house taxes realized from him by 
the Chairman of the Kishnaghur Munici- 
pality was not due by him. * He us zemin- 
dar was in the receipt of fent “from Ram- 
nath, who lived in a house built by his 
angestor on land leased from his (plaintiff's) 
ancestor. This person, being the owner of 
the house on which the tax has been impos- 
ed, was liable for it, and the tax ought to 
bave been realized from him, and not from 
the plaintiff, for the simple reason of his 
receiving rent from him. ; 

The defendant pleaded— 

1st.—Nou-liahility. 

* 2nd.—The defaulter was plaintiffs tenant, 
therefore the plaintiff was liable as-owner. 

The point to be tried in this case was, 
whether the plaintiff as owner of land was 
liable for house tax due by his tenant. 

It transpired in the trial of the ease that 
one Ramnath Dobey had’ a pucka house 
built on a piece of land belonging to the 
plaintiff, and for which Ramnath used to 
pay him an annual rent. This house and 
the land on which it stood were not sepa- 
rately assessed. In the Register Book of 
the Kishnaghur Municipality, Ramnath has 
been made as owner of the pucka building 

_with 8 cottahs of land and one clump of 
bamboos. When the tax of this property 
fell into arrears in consequence of Ramnath’s 
selling the house, notice of demand was 
issued to the plaintiff as zemindar of the 
land for the house tax due by Ramnath. 
The purchaser to whom the house had been 
sold, did not purchase it for living in it, but 
pulled it down, and sold its materials.’ As 
there was nothing left but the land from 
which the arrears of Ramnatl’s house tax 
could be realized, the plaintif, as the owner 
of the land, was consequently made to pay 
the tax of the property owned by Ramnath. 

Now, the word “ owner,” as defined in 
the District Municipal Act, shall mean the 
person for the time being receiving the 

erent of land and buildings or either of them, 
whether on his own account, or as agent or 
trustee for any other person, or who would 
so receive the same if such land were let to 
a tenant. g 

Aud Section 26 of the Act provides that 
“it shall be lawful for the Municipal Com- 
missioners to impose an annual rate not 
exceeding seven and.a balf per centum of 
their annual value upon all houses, buildings, 
and lands, and such rate shall be paid by 
the owners of such houses, buildings, and 
lands by quarterly instalments.” 


e ~ 


ef 


I understand the word “ owner” as given 
in the Act to mean the actual proprietor of 
any property that brings any kind of profit 
to him. The house tax which was realized 
from the plaintiff could not be considered to 
constitute his property, as it yielded him no 
profit whatsoever. Moreover, the bill.tssued 
by the Municipality was for the tax of the 
house owned by Ramnath, and not, for the 
land on which it stood. It would be putting 
to great hardship the owners of lands Jeased 
out by them (perhaps in perpetuity) if they 
are primarily made liable far the taxes of 
houses built by their tenants on their lands, 
The plaintiff was, therefore, not the real 
owner of the house, but of the land on which 
it hadestood. ‘The land, as hasbeen observ- 
ed above, was not separately assessed, and , 
the tax realized from the plaintiff was not 
for the land, but for the house gossessed, and ` 
enjoyed by Ramnath as his property. °” 

“These circumstances induce me to think 
Ramnath as the owner ligble for the tax, and 
not the plaintiff from whom it has been e 
illegally realized. ‘The plaintiff is entitled 
to recover the amount paid by him as house 
tax*due by Ramnath. The case has, accord 
ingly, been decreed contingent upon the 
opinion of the Hon’ble Judges of the High 
Court, 


The Judgment of the High Court was 
delivered as follows by—~ 

Peacock, C. J.—The point submitted to 
us is whether the plaintiff, as owner of the 
land, is liable to the house tax due. by his , 
tenants. We areeof opinion that the Judge 
was right in holding that the plaintiff, as 
the owner of the land, was not liable for the 
tax assessed upon the SES which belonged 
to Ramnath. 


à The 8th December 1866. 
Present: 


The Hon’ble Sir Barnes Peacock, EY, Chief 
Justice, and the Hon’ble LE. S. Jackson, 
Judge. 


mes judicata — Tipperah Rajah’s 
Court, 


Reference by Mr. H. Richardson, Judge of 
Tipperah. 
Sreemuttee Modhoo Bibee, Plaintiff, 
VETSUS 


Ram Manicko Dey and others, Deéferidants. 


Suit to.recover rupees 150, being .the 
value of buffaloes. 


"d è 


‘ 
" "9 * 


a suit for te same, before the Tipperah 


- guments of the pleaders on both sides are as 


i “when both the plaintiff ` and defendants are 


$ 7 H * * 
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_ The Tipperah Kajah’s Court is a Court ot. coin etant 

jurisdiction within the meanitg of Section 2 Act VIH of 

1859. A decision given there bars a fresh suit in respect 
of the same matter in a British Court. 

- Reference. —-The following SE 
held by the Principal Sudder Ameen of 
sLipperah, is, forwarded to the High Court, | 
for the Court’s ‘information and or ders on GEI 
points therein mooted : — io. 

a. Proceeding of Principal ‘Stidder Ameen.— 

The plaintiff states that she kept some of her 
buffaloes in the dominion. of the independent 
‘Rajah of Tipperah, which the deferidants: 
took away, and thus deprived her of her right: 
thereto ; that both the plaintiff and defend-' 
ants are the subjects of the, British Govern-' 
ment, and hence the plaintiff instituted this 
suit in the Gover nment Conrt. The defend- 
ants plead that the plaintiff once instituted |. 


Rajeh, which, however, was dismissed for: 
want of sufficient proof, The Donkel) 
issues were fixed by the Moonsiff :-— | d 

“1 st.— Whether Boodijaila is in the pro 
vince of British terrifory, or SE mi, 
independent Tipperah ? € 


© 2Qnd.—Can or cannot this suit be instituted |, 
in the British Court, when it.has once been |, 
decided by the officials of the’ independent 
Tipperah Rajah ? 

“After ‘Careful investigation, ‘and taking, 
evidence of the Dewan of Rajah and: others, 
‘the Moonsiff held that .Doodijalia is com- 
prised in the Tipperah Rajah’s indépendent, 
territory. Such being the case, the plaintiff 
first btoughf a sult in jhe “Rajah’s Court, 
‘which was 3 dismissed by Mr., Campbell, the 
Rajah’gggent. Tbe Moonsif, therefor e, under 
the provision, of, Section 2 Act VIII was 
of opinion that this suit does not lie within! 
his jurisdiction, when it has once been de- 
cided by a competent Court. e 


* Under this ‘view òf’ the ' case, the Mooi 
dismissed the same. | 


‘Now the Mooasiff's decision ag. "fo the 
point referred ‘to is, in my opinion, unlawful. 
The legal arguments of this case are very |, 
dificult to comprehend. The principal ar- 


folloys :—The appellant’ s vukeel urges that: 


the subjects of the Government, the decision 
passed by the, Rajah’s agent cnñnot bé reck- 
oned as such from a competent Court, since 
the- sujt concerns the parties niluded to. 
“According to the meaning implied by. 
Section 2 Act VUIT, the decision passed by 
the T ipperah Rajah will not bar ae decisio 
of this Court. 
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‘The defendant’ s vakeel ur wes that, SE 


the ` provision ‘of Section ‘5 Act VIII, ‘the 
plaintif was at, liberty, ‘either to ‘bring ‘his 
case within the limits of the jurisdiction, 
white tlie ‘cause of action arose, or where the 


defendants ' ät tlie timè of ‘the commencement 


of the suit dwelt’; ‘and whén the plaintiff Imd, ° 


| of his own ‘accord, otce brought his ‘suit in 
i| the Court of tlie Tipper ah Rajah, where the 
cause df’ action’ atose, and failed to ‘establish 
his claim thereto, he ( plaintiff ) eannot 
tow ‘again ‘bring his suit'in the Civil Court 
constituted by Government ; aud, consequeut- 
ly, as provided by Section 2, the Court of the 
Tippersh Rajah may be ‘called a competent 
‘Colirt, forthe Government has invested “the 
Rajab of Tippéřah'with independent power 
over bis dominion, and it'is for this reason 
‘that ‘Criminal aid ’Civil ‘cases‘are disposed of 
there, - 

Aftér hearing, fis pleadiiigs oh’ both sides, 
Cap of opinion that, ‘when the’ plaintiff, 
Utidér'provision of Section 5, has had recourse 
'to one of the’ tivo'courses open to him, that 
‘is, ‘whén ‘she (‘plaintiff’) préférred: the deci- 
‘sion of tho Rajah’s ‘Court to Hunt of the Go- 
‘vernamént, she is mot now entitled to do the 
"same iùn the Queen’s s'Court. The arguments 
brought -forth' by (the vakeéls “are en very 
intticate that, under the’ provision of Section 
28 Act XXIII, I cannot but refer the ‘fol- 


‘lowing questions to the High’ Court, ‘with ‘the 


view' to dispel “All doubts ‘about them : Gem 
lst.— Whether the suit relating to move- 
‘ables, 


‘and:in the ‘dorhinion of an independent’ Ra- 
jah, falls' within the ‘rheaning ‘oF Section 5 
‘Act VIII of 1859 3 ? 

‘9nd.—Oan or canhot,’ under Section: 2 of 
‘Act VIII of 1859, the decision passed 'by'a 
Court, eoustitited by an independent Rajah, 
bar this suit, when such foreign Court tries 
‘the'suit in ‘compliance with ‘the plaintiffs 
request ? 


It is hereby ordered that a copy of this 
roobocarree be sent to the Judge of the 
District, with the request that he will be kind 
enough to refer the questions alluded to, 
before the Honorable High Court. 


‘The Judgment of the High’ Court was 
Yelivered os follows by— © 


Peacock, QJ —We are of opinion that 
the Tippor ah Rajah’s Court was a Court of 
competent jurisdiction, and that a decision 
having been given there, the plaintiff could 
not bring a fresh suit in the Moonsitf’s 
Court. 


the’ cause of ‘action of which arose . 
‘beyond the jurisdiction’ éf the British -Coutt, 


1866.) Civil 
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Ve "The 22nd December 1866. 


Present: 


The Hon'ble Sir Barnes Peagock, Kt., Chief 


- dustice, and the Hon’ble L. S. Jackson, 
dudge. l 


Limitatiin—Servant’s wages. 


Reference by Baboo Russick Lall Bose, 
Officiating Principal Budder Ameen of 
Rungpore, dated the 27th June 1866. 


Kalichurn Mitter, versus Mahomed Soleem. 


Where aservant is appointed on a fixed monthly 
salary, and there is nothing to show that the salary 
is tobe paid In advance, the limitation as to each 
mouth’s salary commences from the time at which the 
salary became due, 7. e. the end of the month, and 
not from the date of the dismissal of the servant. 


Tne question submitted for the opinion of 
the High Court in this case was whether, 
in a suit for servant’s salary, one year’s li- 
mitation should be calculated from date of 
dismissal of such servant, or in respect of sa- 
lary of every -month, from the first day of 
the succeeding month, i 
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The Judgment of the High Court was 


- . delivered as follows by— 

Peacock, C. J—In this case it appears 
that it-was admitted that the plaintiff was 
appointed on a fixed monthly salary, from 
which the Principal Sadder Ameen infers 
that the salary was payable at the expira- 
tion of each month. That was a correct 
presumption, us we have nothing to show 
that the salary was to be paid in advance. ` 
Consequently, the Principal §udder Ameen 
whs right in holding that limitation ‘i to 
each month’s salary commenced from the 
time at which the salary became due, name- 
ly, thé end of each month. He was also 
right in holding that limitation did not 


begin to run at the time at which’ the plaint- 


iff’s services were ended. 


IN THE JUDICIAL COMMITTEE OF THE PRIVY COUNCIL. 
Oo. l ; e ` së ; GR ‘ 
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S The 15ih February 1841. ~ 
Present : 


Lord Brougham, Mr. Justice Bosanquet, Mr. 
Justice Erskine, Dr. Lushington, and Sir 
, E. H. East, SC 


Hindoo Law of tnhoritance.—Widow' S 
- Life-Estate:—Practice of ` 
Council (as to matters of form in 


Privy 


appeals from ‘India)—Wusseeyut- 
namah—Gift—Proclamation (under 
Section 13 Regulation XXI. 1793)— 
Onus Probandi (indivisibility of 
Raj Je ` pap ee oe 


On Apea from the Sudder Déwanny 


Adawlut of Bengal: 
‘ Ghirdharee Sing 
VETSUS 


Koolahul Sing, Neemdharee Sing, and 


l others. 


A widow is entitled by law to aVlife-estate in her 
husband’s s property. ; e 


In reviewing proceedings of the Courts in India where 
the Hindoo and Mahomedan Laws are the'rule, and 
Where the forms of pleadings are wholly different from 
those in use in Courts where the Law of England pre- 
vails, the Privy Council will look to the essential justice 


of the case, not considering whether matters of form |” 


have been strictly attended to, 


Where a'suit for possession ia brought upon an alleged 
wusseeyuinamah or deed of ‘gift, andi the Court directs, 
in conformity with Section 13 Régulation Til, 1793,. 
` proclamation to be made for all persons having claims 
to the property to come in, the plaintiff cannot be 
allowed, after the decree is pronounced giving him but 
a small.share of the property he claims, to object to’ the 


proceedings on the ground that the rights of the partie? 


entitled to ‘the property: were not put in issué, and that 


he was prevented from adducing evidence in‘ support’ of 
his case. 


Where a party alleges a Raj to be indivisibJe, and that 
he is, as heir, entitled to succeed to the whole, the onus of 
proof is on him. 


Right. Honourable Dr, Tahaji 
Raja Juswunt Sing was the last male pos- 
sessor* of this property, which forms .the 
subject of the present appeal. “He died in 
the year 1801. Upon his death. the Raneg, 
his widow, obtained possessien, being en- 
titled by law to a life-estate. In 1818,°Qc- 
tober 26th, she also died, and then com- 
menced the litigation which has produced 
the appeal now to be decided. 


Their Lordships have already disposed of 
another appeal relating to the same. pro- 
perty, -to the particular circumstances o 
which it will not De necessary to advert, 
though some of the facts must be stated to 
render the judgment now to be given more 
intelligible. 


Upon the Ranee’s death, several persons 
preferred claims to the property. Keerut 
one founded his title on an alleged wusseyut 

deed of gift from the deceased Ranee, 
averting also thatthe was a near relation. 
He being Mookhtar and resident with the Ranee 
at the time of ber death, immediately took 
possession of her estate and property. Someof 
the other claimants having disputed Keerut 
Sing’s right, disturbances arose. The Judge 
of the city of Patna, by decree dated 26th 
December 1818, attached the property, 
giving to any of the parties permission -to 
bring a suit ; but in September 1821, such 
decree was reversed, and Keerut Sing again 
put into possession, the other claimants being 
left to their remedy by regular suit. 


On the 20th of December 1821, Koolahul 


Sing filed his plaint in the Provincial „Court . 


of Patna against Keerut Sing, and in this 
proceeding he alleged the hereditary right 
of succession to the property attached to the 
descendants of Lal Sing, his: grandfather, 
and to the descendants of *Kulal Chund, - the 
grandfather of the grandfather of Ghird- 
haree Sing;.in proportion of a moiety. to 
teach branch, 


D 


BR 


e. 


-guit of Ghirdharee Sing having been called 
' before the Court, the Judge issued an order 


ought to`succeed to the raj and musnud, and 


: ground of custom should be rejected, the 


plaintiffs produced documentary evidence, 


2 Privy 





On the 31st December, in the same year, 
1821, Ghirdharee Sing filed his plaint against 
Keerut Sing, and therein he claimed the 
whole by descent, alleging also a wusseyut 
made to him by the Ranee, transferring the 
property. On the 28rd of May 1822, the 


that proclamation should be made for all 
persons pretending to have any claim to the 
property of the deceased Ranee io appear in 
six weeks, and prosecute their claims, such 
order purporting to be made in pursuance of 
Section 13 Regulation ITI of 1793. 

On: the 24th of August 1822, Neemdharee 
Sing filed his plaint against Keerut Sing, 
and therein the stated himself to be the 
youngest brother of Ghirdharee Sing; he 
alleged that, according to the custom and 
rule of the Jamily, the _youngest brother 


further averring that, if his claim on fhe 


property should be divided equally among the 
heirs. In those three suits each of the 


end Ghirdharee Sing also examined witnesses. 
Keerut Sing, the defendant, also. filed many 
documents and examined some witnesses. 

_ In February, 1828, the Collector of Behar 
filed a claim for the property on behalf of 
the.Government, on the presumption that 
none, of the claimants could establish a 
title. - On the questions of law which arose 
in the various suits, the Court took- the 
opinion,of the Pundits, and on the 19th 


- February 1823, proceeded to deliver judg- 
` ment in allthe three suits. By such decrees the 


Court pPbnounced against all the pretensions. 


of Keerut Sing, the defendant, and divided 
the property into two parts, giving one part 
to the descendants of Mya Ram, and the 
Other to the descendants of Doolab Sing. 
The effect of this decree was to give an 


eighth part of the whole to Ghirdharee Sing, 


another eighth part to Neemdharee Sing, and 
one quarter fo- Koolahul Sing and others 


_who were the heirs of Mungul Dutt. 


From these decrees there were four ap- 
peals to the Sudder Dewanny Adawlut ; 


three by Keerut Sing against each of the 


three origina] plaintiffs, and one by Ghir- 


dharee Sing against Koolahul Sing «and 
‘others entitled to shares: by the decr eos of 


19th February 1823. . 


~The .decrees last mentioned were affirmed 
- by the Suddér Dewanny Adawlut, and these 
` decreés -form . the. subject of the e present ap-' 


~ peal. 
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‘and 


"Coupe, 


The first objection raised on behalf of wip 
appellant is, that in the Court below some 
of the questions which have been deter- 
mined by the decree were never put in issue, 
and that in @onsequence the appellant is 
aggrieved, not- by this omission only, -but 
by being deprived of the opportunity, of 
producing evidence material to support his 
case. But their Lordships are of opinion 
that this objection -is in both respects void 
of any solid foundation. In reviewing the 


proceedings in Iridia;. whence the appeal is . 


brought from the.Courts where the Hindoo 
ahomedan’ laws are the rule, and 
where the forms of pleading are wholly dif- 
ferent from those in use in Courts where tlfe 
law of-England. prevails, this Court must 
look to the essential justice of the case, not 
considering whether matters of form have 
been strictly attended to. 

*The objection is, that in the Court below 
the only questions really put in issue were, 
whether Keerut Sing, the appellant in the 
former appeal, was entitled to the raj by 
virtue of the deed of gift or otherwise, and 
that the claims of the parties to the present 
appeal were not directly putin issue. But 
itis quite manifest, from the whole course 
of the proceedings, that all parties well 
knew and acted upon the knowledge that 
the suits were not only to decide upon the 
claims of Keerut Sing, but to determine 
also what parties were entitled to the pro- 
perty the subject of the suit. The parties 


legally must be presumed to know the regu- ` 


lations of the East India Company on this 
subject. But the case is not left to that 
presumption; for, on the-23rd of May 1822, 
as has been already stated, the Court, in the 
very suit where the present appellant Was 
plaintiff, directed, in conformity with Sec- 
tion 13 Regulgtion II of. 1798, proclamation 
to. be made for ‘all persons to come in who 
had any claim to prefer to this pro- 
perty. “It is wholly impossible, there- 
fore, -that the appellant could be igno- 
rant of the nature of the proceedings 
nor do we find any . objection raised by 
him until after -the decree had beeu pro- 
nounced giving him but a small share of the 
property he claimed. Nor does the Qhjec- 
tion, that the appellant was’ prevented ‘from 
adducing evidence which might have sup-. 
ported his case, stand upon any more solid 
foundation ; for, ever supposing that be. or 
his advisers laboréd under any mistake 
whilst the pr oceedings were pending in 
the inferior Court, it is manifest -that the 


e decree; of the. inferior- -Court. at once brought 
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. Mee matter tò ‘their knowledge, from their 


own complaint. that, when the cause got into 
the superior Court, the’ Sudder Dewaùny 
Adawlut, they were well awdre of all possi- 
ble difficulties arising from arty € Omission; and 


“yet, - though the Court is in the- habit of, 
è re@elving “fresh evidence, and actually did 


receive it in this case, the appellant, though 
in the petition of appeal he has. stated this as 
a ground of complaint, never petitioned the 
Court to admit any additional evidence, nor 
has at any time attempted to specify what 
evidence could be brought forward. , - 
These objections, then, being of-no weight 
the points in the case are few and simples d 
It has been contended that this raj is- ap 
indivisible raj, and that the appellaut is, as 
heir, entitled to succeed to the whole. Now, 
both the Courts below were of opinion that. 
the evidence produced wholly failed to estgb- 
lish the’ position that this raj was indivi- 
sible, the onus of proof, under the circum- 
stances, clearly lying upon the appellant. 
The course of possession and enjoyment is 


‘most distinctly opposed to such a, claim. 


The property had been held jointly, or, as it 
is termed in the judgment of the Court 
below, in co-parcenery, and Mea Ram, 
through whom the appellant makes his claim, 
had himself, upon a former occasion, set up 
a title to the property entirely inconsistent 
with the judgment of the Court; nay, even 
the appellant himself, at the commencement 
of these proceedings, filed a document in con- 
junction with the respondent, setting forth a 
Joint claim. Any claim on the ground of 
adoption falls to the ground for nearly the 
same reasons, as well as for defect of proof. 
Under these circumstances, their Lordships 
are of opinion that the appeal must be dis- 
missed with costs. 
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The 15th February 1841, 


t 


Present : 


Lord Brougham, Mr. Justice Bosanquet, 
Mr, Justice Erskine, Dr. Lushington, and 
Sir E, H. East. ` 


Mahomedan - Law — Endowment — 


Wukf property not alienable. 
“On Appeal from the Sudder Dewanny ` ` 
Aduwlut of Bengal.’ : SG 


REPORTER. Council. - 3 
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t Shah Kübeer-ood-deen. 


According to Mahomedan Law, wukf or endowed 
property is not alienable. Wukf property is hot the 
less wukf property, because of the use of the - words 
“ Inam” ert: S EC in. the grant, provided the 


grant cleatly appears to have been intended for charit- |. 


able purposes. A mtwallee or superintendent of an 
endowment is not barred by limitation if he suas to 
recover possession of endowed property within twelve 
years from the date of his appointment. 


Bosanquet, J.—The respondent in this 
case, on the 17th of September 1822, com- 
menced a suit against the appellant by plaint 
in the Provincial Court of Patta, to recover 
certain villages alleged to have been inalien- ` 
ably appropriated by royal grant to the sup- 
port of a Khankah or religious house of 
which the plaintiff was a superior or Stijada 

ashin. : 


These villages, on the 27th of January 
1807, were transferred to the defendant bye 
Shah Shumsh-ood- deen, the plaintiff’s father, 
then the Sijjada Nashin, as asecurity for the 
repayment of a loan ‘of Rs. 23,501, which 


transfer was absolute in form, but of which 


a defeazance’ (meadi-ikr arnamah) was exe- 
cuted on the same day by the defendant, and 
provided that, if the.sum advancdd should be 
repaid on or before May 1809, the sale 
should be void; if-not, that the villages ` 
should become the absolute property of the 
defendant. On the 2nd of February 1810, 
Shah Shuméh-oog-deen, in consideration om 
a further sum of Rs. 5,000, executed 
another instrument (ikrarnamah) purport- 
ing to convey the villages to the defendant 
absolutely ; and on the 5th of the same 
month, Shah Shumsh-ood-deen died. 


` On the part of the plaintiff, it was con- 
tended that the property in question, being 
granted for the maintenance of a religions 
establishmen t, was to be considered ag wukf 
or appropriated, and therefore inalienable ; 
that if not-inalienable, the transfer of 1807 
was conditional in the nature of .a mortgage, 


‘which, by the Bengal Regulation XVII of 


the year 1806, could not be foreglosed or 
made -absolute without taking certain pro- 
ceedings. which were admitted not to have 
been taken in this casa; that the transfer of 
1810, which purported’ to be absolute in 
consideration of the payment -of Rs. 5,000, 
was fraudulent and. void, having’. been made 
by Shah Shumsh-ood-deen in his last illness 
and. shortly before ha death, “and conse- , 
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quently that the transfer of 1807, which was 
originally conditional, had never become 
absolute, 


On the part of the defendant, it was con- 
tended that the property in question was not 
wukf, but a proprietary interest given by 
Yoyal authority to the grantees and their 
heirs as hereditary property which they were 
at liberty to dispose of ; that the transfer of 


.` 1807, admitted to be conditional, had ‘by the 


sale of 1810 become absolute notwithstand- 
ing the omission to take the proceedings 
prescribed by Regulation XVII of 1806, 
such sale of 1810 being bond fide; and far- 
ther, that having been made by Shah Shumsh- 
ood-deen, the heir of the persons named in 
the royal grant as grantees, the right ôf the 
. plaintiff to sue for the recovery of the villages 
was barred by lapse of time, more than 
„twelve years h&ving elapsed from the .time 
of the sale in February 1810, to the come 
mencement of the suit in 1822, for which 
Regulation III of +1793 and XI of 1805 
ewere relied on. 


The plaintiff appears to have been under 
age at the death of his father in 1810, but 
in 1819 he was appointed by the Govern- 
ment to be Mutwalee, or manager of the 
establishment, and Sijjada N ashin, or supe- 
rior thereof, at which timeit is to be pre- 
sumed that he attained his majority. 

The villages in question were granted by 
two royal firmans, the first by Mahomed 
Feroksir, 14th. Mareh 1717, the second by 


e Shah Alum, 13th October 1762. 


The first of these instraments states that 
a firman hgs been issued that one lakh of 
dams from Pergunnah Havily Suhseram in 
sooba Bahar, which yields the sum of about 
Rupees 1, 179 to the royal treasury, are en- 
dowed and bestowed for the purpose of de- 
fraying the expenses of the Khankah of 
Sheikh Kubeer Dervish as an altamgha 
grant, and that it shall be established ac- 
cording to the specification made therein. 
The children of the Sovereign, the Ameers, 
and those who transact the affairs of State, 
and the jaghiredars and their successors, are 
enjoined to relinquish the said dams to the 
aforenamed individual for him to manage 
and control, and to descend to his heirs in 
succession from remove to remove, and they 
are required to consider the grant in every 
respect exempt from all contingencies, and 
not to demand from the said person a fresh 
Upon'this instrument, a 
memorandum is endorsed that one lakh of 
edams have been granted by His Majesty as 
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an altamgha for the use and’ expenses of thf . 


Khaukah of Sheikh Kubeer Dervish. 

In 1744, on the petition of Sheikh Gho- 
lam Shurf-ood-deen, the grandson of Sheikh 
Kubeer, who fad succeeded him as the, 
Sijjada Nashin, a perwanunah was granted 


by Mahomed Shah enjoining the chowdrfs, "` 


cultivators, &c., to consider the said one lakh 
of dams us an altamgha-inam by virtue of 


the perwanna of His Majesty for the pur- ` 


pose of being appropriated to the charge of, 
the travellers to and from the Khbankah of 
the saide Sheikh Kubeer, as it stood before, 
to déscend to the offspring in succession, 
and to refrain from taking from the said 
Gholam Shurf-ood-deen, as was the rule 
before, the true and fair revenues payable to’ 
the State and the Dewanny tuxes, and en- 
joining them not to deviate from what may 
beefor the benefit of the person in question. 


The terms expressing the grant to have 
been made for the purpose of meeting the 
charges of the Khankah, and the travellers 
who frequent the Sheikh Kubeer Dervish, 
are repeated several times in the endorse- 
ment. 


A similar perwanna was granted on T 
petition of Sheikh Kiam-ood-deen, the son of 
Sheikh Gholam Shurf-ood-deen, after the 
death of his father ; and itis declared that 
Sheikh Kiam-ood-deen is established in the 
Sijjada Nashin in the same mauner as his 
father and grandfather were. 


The second instrument of the third year 
of Shah Alum, about the 18th of October 
1762, is a grant, nearly similar in form, of 
two lakhs and eighty-one thousand dams, 
the produce of which is Rs. 3,000, to be 
fixed as an altamgha-inam to the sanctified 
Sheikh Kiam-ood-deen, for the purpose of 
defraying the dk penses of the frequenters 
to and from hem, exempting the lands 
from the present assessment and from 
all that may be realized thereout by his 
good management; and the children and 
viziers, Be, of the Sovereign are enjoined 
always to maintain and uphold the said 
order, and to relinquish the aforesaid dams 
to them, to descend to the offspring in suc- 
cession to be enjoyed by them ; and deemiftg 
this grant free from the contingency of al- 
teration or change, the public officers are 
not to demand anything from them upon 
the score of revenues or charges, and to 
consider the grant free of all dewanny taxes, 
or for any writings whatever made on ac- 
count of the State ; deeming this a full and 
positive injunction, they are “not to demand 
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Ae fresh-sunnud: SEET nor deviate from 


these royal and munificent orders. 


Upon this instrument a memorandum was 
pudorsed, that 2,81,000 fants have been 
granted by His Majesty in pergunnah Suhse- 
ram, &c., as an altamgha-inam to’ Sheikh 
Kiam-ood-deen for the charges of the Fakirs. 


‘The proceedings in another suit, com- 
menced by the plaintiff on the 6th of April 
1821, against Mussumat Beeby Ismut, the 
widow of Shah Shumsh-ood-deer, to reco- 

ver from her certain other villages com- 
prised inthe same royal grants, ‘and. claimed 
as wukf property, were put in with ithe de- 
cree of the Sudder Dewanny. Adawlut of 
the 24th of August 1824 therein,’ in’ ‘which 


proceedings. were set forth certain’. -ọpinions |. 


of native law officers respecting the nature 
of wukf property taken under the authority 
of the Court. 


The present cause being brought before 
Mr. Fleming, Third Judge of the Provincial 
Court of Patna, on the 29th of December 
1825, he determined that, as the, disputed 
villages had been sold conditionally, and the 
conditions of the Regulation XVII of ~1806 
not fulfilled, the transaction could’ not be 


` considered a bond fide sale ; that the se- 


cond ikrarnamah executed by Shah Shumsh- 
ood-deen, the date of which (he said) was 
one day only before the death of the said 
Shah, which fact, he says, the defendant 
does not deny, is invalid : in addition to 
which, ‘according to the decision eae 
by the Gudder Dewanny Adawlut (i. e. in 

the suit against Beeby Ismut) a conveyance 
like this is not legal. On’ consideration, 
therefore, of all the circumstances, he consi- 
dered the conditional sale to stand in the 
character of a mortgagé, that it was there- 
fore necessary to make up da account of the 
produce of the villages, and. of the princi- 
pal and interest received br the defendant, 
and therefore ordered him to file the wasilat 
papers. 


- On the 2nd of February 1826, the defend- 
ant presented a petition. to the Provincial 
Court, that witnesses might be examined irv 
regard , to the second ikrarnamah. The 
caase Coming on again before Mr. Fleming, 
on the 19th of September 1826, he deter- 


. mined that, as the grounds on which the ik- 


rarhamah in question had been rendered null 


„and void had been recorded in the’ proceed- 


ings holden on the 29th of December 1825, 
no further orders could ‘be passed on that 
head, but on the plaintiff stating - that the 


accounts of the defendant were - ‘erroneous, - 


G 


cit was ordered that the proceedings should be 


suspended ; and Mr. Fleming having, on the 
18th of November 1826, expressed suspicion 
respecting the genuineness of the accounts, 
thought proper to give time to the plaintiff 
to falsify them, and as he was going the 
cireuit, he directed the cause to be brought 
on before the Fourth Judge, before whom 
another “cause connected with the present 
was pending. 


On the 25th of April 1827, Mr. Steer, 
the Fourth Judge, ordered that an enquiry 
into the accounts should be made through 
the. Collector of the Zillah Shahabad, and a 
return was made by the Collector, the parti- 
culars of which it is not necessary to notice. 


Ou the 25th of June 1827, Mr. Steer 
pronounced the following judgment :—That 
if the conditional sale writing had stood, in 
thaf case a bond. fide sale could net havé 
been effected without acting up to the pro- 
visions of Regulation Sen of 1806, but as 
the conditional sale- did not stand by Shah 
Shumsh-ood-deen , having taken a further 
sum of Rs. 5,000, ‘and. returned to the 
défendant the ikrarnamah which this 4n- 
dividual had executed, which circumstance 
bad taken place more than fifteen years, 
reckoning to the period.the suit was brought, 
justice demanded that, after. the lapse of so 
long a time, the defendant should not be 
depr ived of tha full and final bona fide sale ; 
that after the period of limitation had gone 
by, the plea that the ikrarnamah, dated the 
2nd of February 1810, was written only ones 


| day before the demise of Shah Shumsh-ood- 


deen, could not be admitted ; that the villages 
had been sold in the character fF a bona 
fide sale after the period of a conditional 
sale expired, and that the grounds on which 
thése lands were deemed not to be a wukf 
endowment had been recorded in the pro- 
ceedings holden in a cause, No. 808. For 
these reasons, he ordered that the plaintiff’s 

claim should be dismissed with costs of suit, 


The plaintiff having appealed from this 
judgment to the Sudder Dewanny Adaw- 


„lut, the appeal came on before Mr. Ross, 


Judge of the said Court, on the 30th of ` 
January 1830, who, after stating the con- 
ditional and absolute bills of sale to the 


‘defendants, the death of Shah Shumsh-ood- 


deen, and that after his death, his widow, 
Mussumat Kadira (Beeby Ismut), held pos- 
session of thé’ villages mentioned in the 
two firmans till:1819, ` togethér- with other 
property of the deceased,’ as. malikeh ‘or 
proprietress ; that i in 1819 the local agents, ° 
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knowing the villagés‘mentioned in the two 


firmans to be (wukf) property appropriated 


to religious purposes, appointed the plaint- 


iff to their management as procurator, 
who instituted a suit against her for these 
villages and others acquired by the profits 
ofs the ; and that having proved their 
appropriation to religious endowments 


 (wukf), he obtained a decree, which": decree, 
. as- ptoof of the. property being an appro- 


4 


‘ priation (wukf), was affirmed by the 


Sudder Dewanny Adawlut, and after stat- 
ing the proceedings instituted in the ‘present 
suit, he proceeded thus—‘ As the villages 
in“ dispute were of.the number mentioned 
in the ‘two firmans, according to which fir- 
mans on proof of the villages ‘being (wakf) 


appropriated, the case No. 2340 (M ussumat 


Kadira, Appellant, against Shah Shumsh- 


`. ood- deen, Respendent) was decided by | this 


Court 8n the 24th of August 1824 :* hence, 
in this case two points demand considera- 
tion,—-lst, whether Shah Shumsh-ood-deen, 
Ae -villages in question being wukf (appro- 
priated) property, had or had not the right 
of alienating such wukf (appropriated) pro- 
petty, either by bye-bil-waffa (conditional 
sale), by bye-meady (absolute sale), or by 
any other sort of assignment. As to 
which he says, “ The futwa (law opinion) 
of the law*-officers of this Court makes 
this point clear and manifest, viz. that a 
mutwalee (procurator) has no right to alien- 
ate wukf (or appropriated) property be bye- 


-  bil-waffa (conditional sale) or by any other 
“rind of transfer.” 


“Secondly,” he says, “ that from the 2nd 
of Februag 1810, the date of the ikrar- 
namah (agreement-bond) executed by Shah 
Shumsh-cod-deen, more than twelve years 
had elapsed ; that Mussumat Kadira; bis 
‘widow, as malikeh (proprietress), held pos- 
session of the properiy that had been seized 
of. the aforesaid Shab, and thet ‘Shah Ku- 
beer-ood-deen, in the month ‘of April .1819, 
had been appointed mutwalee (proeurator) 
D eege to the orders of the local agents.” 


+, Under these circumstances, he states the 
question to be, whether the . suit of the 
plaintiff is or is not worthy of being enter- 
tained by the Court ; and pronounces his 


opinion that, if from the date of the- seisin’ 


- by a person who believed the seller.to have 
power to sell, aid no usurpation or fraud 
Was imputable to the seller, the right of. the 
person seized would be, well founded agree- 
ably to Section 3-of Regulation Laf 1808 : 
, and he stated, that Section 14 of Regulation 
* {IT of 1798 would apply to os GE 3 that 


E rer—rtnniN 
the absolute sale of 2nd February 1810°/. 
was fully proved, and neither the plaintiff, - 
nor any one for him, during the twelve 
years, demanded his right; nor did defendant 
admit it or pronfise payment,’ nor did the 
plaintiff.advance his claim in any Court; 
that the plaintiff did not appear to have-beer 
prevented by minority, having attained the 
age of majority in 1819, when he was ap- 
pointed to the superintendence of the wukf 
property, three years before the commence- 
ment of the suit ; and that, with reference 
to Sectiog 14 of Regulation TIE of 1793, his 
claim was beyond the limit of cognizance. 


“Asin this case, however, Government was , 
-neither’ plaintiff, nor had the appellant its 


sanction for instituting the suit, hence, in his 
judgment, Section 2 of the Regulation II of 
1805 cannot be applied to this case ; still, al- ` 
thoygh the Government was not plaintiff, yét 
in consequencé of the property in question 
being wukf or appropriated property, and the 
plaintiff appointed mutwalee (procurator) by’, 
Government for the nianagement of the 
wukf (appropriated) property which is con- - 
secrated for the entertainment of travellers, 
he thought there was reason to question 
whether the provisions of Section 2 Regu- 
lation XI aforesaid could affect such a case 


“or not; that up to the present period no . ` 


case of the kind has ever been tried. by the . 
Court, consequently the passing of a final 
order in this case hy one Judge did not ap- 
pear expedient. It was therefore ordered 
that the papers fora final order should be 
laid before the two other Judges. of the 
Court. 


Mr. Turnbull, another Judge of the Sud- 


‘der Dewanuy Adawlut, before whom the: 


cause was brought, having differed in opi- 
nion from Mr. Ross, on the lith February 
1830, ordered the papers to be laid before 
another J udge ;*accordingly, it came before 
Mr. Leicester and- himself on the 18th Fe- 
bruary 1830, who, after stating their opinion 
that Mr. Steer had no power to decide the 
case singly in ‘opposition to the opinion of. 
Mr. Fleming,-but that hë ought either to 
have postponed’ the case till the return of - 
Mr. Fleming, or if he thought the enquiry 
by Mr, Fleming incomplete, to have recort-, 
ed his opinion, ‘and referred the case to. the: 
final order of another Judge ; that his deci- 
sion;. founded on the authenticity o of the 
ikrarnamah of the 2nd of February 1810, 
which he pronounced to be authentic with- . 
out evidence, and of the verity of which 
strong suspicions appeared, was indeed ex- 
traor dinary ; ; . since, therefore, the decree’ of 
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we -Provineinl- Court could not be sanction- 
ed, it became necessary to enquire‘into the 
merits of the plaintiff's claim, and with that 
view to consider,” “First, tvhether an‘ in- 
quiry in regard to the "en tiamah of the 
“2nd February 1810, in order:to’ remove the 
e objection of-the respondent by calling for 
evidence of its authenticity, was or was not 
necessary P” As to which they say, “ In our 
opinion an enquiry in regard to the instrument. 

in question is neither necessary nor benefi- 
cial to the cause ofthe defendant, for in the 
event of the instrument in. „question on enquiry 
proving valid and authentic, yet. the sale by 


the late Shah Shumsh-ood-deen of the villages: 
‘mentioned in the instrument in, question’ is 


altogether improper and illegal, ¢ i for. the 
villages iñ question are proved to be ‘of the 
number of the wukf or appropriated villages, 
In such a case the deceased Shah had sno 
power by law to alienate them.” 


“ Secondly, whether the’ claim: of the 
plaintiff, ‘considering the lapse of twelve 
years from the date “of the ikr arnamah, was 
cognizable by the Court.” On this- question 
their opinion was, “ That, independently of 
the circumstancé that, up to the present: date, 
the ikrarnamah of by-bat, (absolute sald)- has 
not been proved in such wise as to change 
the aspect of the first or bye-bil-waffa case 
(conditional sale), and that there appears no 
necessity to take: evidence in regard to its 
authenticity, -in consideration of Shah 
Shumsh-ood-deen having no power to alien- 
ate the villages in dispute, yet the ikrar- 
namah in question, even if it were proved 
authentic, could not bar the claim of the 
appellant, because the appellant was appoint- 
ed by the local agents to the officers -of the 
mutwalee - (procurator) and sijjada-nashin 
(superior) of the khankah gr monastery of 
Sheikh Kubeer Dervish (hepmi in 1819,” 
It is obvious, therefore, they say, that, from 
the date of his appointment, only the super- 
intendence -of the .wukf (appropriated) yil- 
e 13888 appertaining to the khankah in ques- 
"tion devolved . to his.care, and previous to 
that time he had no -concern: whatever with 
that matter, In such a case, agreeably te, 
the intentions of Section 14 of Regulation 
boat 1798, the claim-of the. appellant in, 
every way appears worthy | of being enter- 
` tained by-the Court, - , 


“ Thirdly,” they say, - ge TEN aged: 
ing to usage in cases of: bye-bil-waffa (con- 
ditional sale) At behoves that the purchase- 
money of bye-bil-waffa should be caused to 
be: paid by the plaintiff to- the defendant 
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after the latter shall, have accounted for the 


wasilat-(mesne profits) of the villages in ` 


dispute, “yet as the estate in qnestion was 


lakheraj, or rent-free, and a profitable one, 


and has, moreover, been in the possession of - 
tle respondent ever since the year 1806-7 
up. to- the. present time, ao period of stxteon 
years, it is-presumable that- in such a length 


of time ‘the purchase-money (principal and 


interest) must have been~realized by the 
defendant from the mahal: (district) i in ques- 
tion. _ For this reason, and also in considera- 
tion ef, the- seisin of the defendant in the 


-property in question being illegal, and the 


payment not lying in the plaintiff, who ig 
the ~ mutwalee (procurator) and superintend- 
ent, an ascertainment of the wasilat (mesne 
profits) is deemed unnecessary, but rather, 
with a.view of putting an end to the dispute 
and the suffering of the parties, it is deemed 


proper that neither the purchase-monty be’ 


chused to be paid. by the plaintiff to the 
defendant, not the wasjlat (mesne profits) 


money be demanded. oi the defendant by the, 


plain ciff. 


The Court, SE E geen in favour.of 
the plaintiff's claim, reversing the decision 
of (ue Dana Court, and directed the. costs 
of the parties in both Courts to be defrayed 
respectively by each. 


Such being the E of the Court 
of Appeal, their Lordships are to consider 
whether that Court has determined ‘rightly. 
First, tliat villages contained in the royal 
grants were to be considered as wukf, and oy 
therefore inaliangble in any manner whatso- 
ever. Secondly; that, notwithstanding the 
lapse of time, the plaintiff, in theeeharacter 
of mutwalee, to which he had been appointed 
by Government in 1819, was entitled to 
Thirdly, that, as the 
possession of them by the defendant was 
illegal; -and as the ` plaintiff was not the 
debtor of the defendant, he was not bound 
to repay the money advanced. ‘With te- 
spect to the determination that the plaintiff ` 
ought not to-have any account of the mesne 


profits, as the ‘plaintiff himself has made no > 


complaint, itis unnecessary to consider, it. 


The question „whether the property ` men- 
tioned: in’ the two royal grants was to be 
considered as wukf, or as 4 pr oprietary right, 
was much ‘discussed i in the above- ‘mentioned 
case, of. Kubeer-ood-deen (the present plaint- 
iff) against Mussumut Kadira;- and the 
opinions of the-native law officers faken in 
that cause being found to” be: onttadictor Y, 
it became necessary to consult’ thé futwas of , 
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lawyers In cases formerly decided by -the 
Court respecting wukf endowments, and 
the decision of the Sudder Dewanny Adaw- 
lut, ofthe lst of March 1814, in the case 
- Kulla Ali Hossein versys Syf Ali, together 
-with a futwa of a former Kazi-ool-kouzat of 


the Sadder Dewanny Adawlut, and of the, 


Mufti of that Court, were referred to. 


`> The'terms of the firman of Aulum Geer 
in that cause ran-thus : 
“the knowledge of His Majesty that, agree- 
ably. to a sunnud furnished by the Hakims, 
certain mouzas situate, Be, have “been sp- 
propriated for the purpose of meeting- the 
“charges of fakirs and-students of the Ma- 
drissa, and the Khankah, and Musjid of 
Moolla Dervish Hossein, son of Moolla’ Gho- 
‘lam Ali, and the aforesaid individual is 
‘hopeful for the royal munificence and favor, 
, His Majesty’s*royal commands are that, in 
"the event of the aforesaid mouzahs being Mi 
the ‘occupation and enjoyment of that indi- 
vidual, the whole of their mouzahs shall con- 
etinue as they formerly were at ajumma of 


15,000 dams from (such date), in the charac- 


` ter of a maddad mash (aid for subsistenge ), 
according to the tenor of the grant, and in 
order that he may apply the produce v: these 
lands to meet the charges of the students of 
his Madrissa and Musjid, and the present 
and future Hakims, the Amils, &eo., are 
enjoined to relinquish the mouzah in quostion 
to that person’s occupation, to deem them 
maaf (exempt from tax), and blotteł with 
„athe pen in every respect, and not to require 
" of hima fresh sunnud annually. Should that 
individual occupy anything in any other 
way, them are not to countenance him.” 
-Upon reading the firman, the Iazi-ool- 
Kouzat and the Mufti gave their fufwa as 
follows :—‘‘As in the firman itis written that 
the produce of the lands specified therein is to 
be applied o meet the charges of students 
of the Madrissa aud Musjid of Moolla Dervish 
Hossein, and as it is not written that the 
said Moolla shall appropriate the produce 
to meet the charges of his family and child. 
rep, or that he shall „enjoy the same with his 
family and children, it therefore appears to 
us that the lands in question have been fixed 
as.wukf in the character of maddad mash, 
and are not liable to sale or gift.” 


- Agreeably to the above futwa, the Judges’ 


ofthe Sudder Dewanny Adawlut cecreed 
that-the litigated lands ‘contained in (le fr. 
man in question were a wukf endowment, 
and were not ge ‘by sale or gift, the 


rh beige 


« As it has come to- 
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fully stated in, the decree of that Count, =a 


date March ist 1824, 


“It is to be _obgerved that the word “ wukf” 
was not mentioned in the firman, and that 
the-individual of whose application the grant. 


‘was made, Moolla Hosseiv, was expressly 


named. In the Report of this Case W., 
Macnaghten IV., it is said that the terms of 
the firman declared that the general super- 
intendence of the resources should he con- 
fided to Dervish Hossein, and should remain 
vested in him, his heirs, and’-successors for 
ever, amd that the law officers declared that 
the appropriation of land or other proper ty 


-to-pious dnd charitable purposes is sufficient, 


to constitute: wukf without the express use 
of that-term‘in the grant, and that the alien- 
ation of such property from the pur poses in- 


tended i is illegal. 


“After referring to this case, and the opi- ' 


nions of the law officers, the Court of Sud- 
der Dewanny Adawlut, in the case of Ku- 
beer-ood-deen versus Mussumat Kadira, ap- 
pear to have determined that, notwithstand- 
ing the.use of the words “inam,” and “ al- 
tamgha,” in the royal grants, and the men- 
tion “therein of persons upon whose petition 
the grants were made, yet as these grants 
appeared clearly to have been made (as ex- 
pressed in the petitions) for the purpose of 
maintaining a charitable institution,’ the 
persons named were not to be considered as 
proprietors, that the establishment 
khankah) was the real donee, and the persons 
named were only mutwalees of the khankah, 
that a mutwalee has no right to alienate, and 
consequently that the trausfer by gift or 
otherwise by Shah EE deen was 
illegal. 


This decisionsis in accordance with the 
doctrine laid down in the Hidaya Book XV., 
of wukf or appropriation, Hamilton’s trans- 
lation, page 334, where it Is said “ wukf” 
in its primitive sense means “detention,” 


In the language’ of the law (according toe 


Haneefa) it signifies the appropriation of 
any particular thing in such a way that the 
appropriator’s right in it -shall continue, and 
the advantage of it go to some charitable 
purpose in the manner of a loan. Accord- 
ing to the two disciples, "7 wukf” signifies 
the appropriation of a particular , article in 
such a manner as subjects it to the rules of 
divine property, whence the ‘appropriation 
right in it is extinguished, and if becomes a 
property’ of God by the ‘advantoge of it re- 
sulting to his‘creatures. ‘The two disciples ` 


(the, ` 
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_diyrefore “hold: - appropriation to be "echte, 
` though differing in- this, that Aboo Yoosaf 
holds the appropriation to be absolute’ from 
the moment of its executio n, Whereas Moliam- 

med. holds it to be absolgte- ‘only on the, 
delivery of it Ga mutwallee (or procurator), 
and consequently that it cannot be disposed 
of by gift or’sale, and that inheritance also 
does not- obtain with respect to it. Thus 
the term “ wukf” in its literal sense compre- 
hends all that iš mentioned both. at Haneefa 
and by the two disciples.. 8 


Again, D. 884, it is said, + aon any appro- 
priation becoming valid or absolute, Ae: ‘sale 
or transfer of the thing appropriated. is “un: 
lawful according-to all lawyers. yahe: ‘transfer 
is unlawful,. because of a, saying ‘of. the 


prophet, “ Bestow the actual land itself ol 
charity in such a manner. that it shall no 


longer be saleable or inheritable.’’ e 
If the decision in the case of Kubeer-ood- 


- deen versus Mussumat Kadira was correct, 


_ case was the sovereign ; and “sit appears by 

_ endowments for pious. and beneficial purposes 
be applied. according to their real intention ;. 
` and report the names ‘of trustees,. managers, 


- designation of mutwalee or any other, and all 


“was illegal. 


villages devolved to his care from the_ date 


it follows that the transfer in this - case, 
whether ‘conditional or absolute, by the same 
person (Shumsh-ood-deen) ‘to the deféndant 


the lapse, of time, the plaintiff, not being the 
proprietor, had no right to sue for the recovery. 
of the villages-as his own; accordingly 
he preferred -his suit as Sijjada- Nashin, 


having been appointed mutwalee in 1819. 
- Had he succeeded as heir of his father to’ a 


proprietary right in the villages, he might 
have, beén barred: by the lapse of twelve 
years; according to-Section 14 of Regulation 
QI of 1793-; but having no right except as 
mutwalee, he stood in a very different situa- 
tion. The superintendence of the wukf 


of his appointment only. The mutwalee’.is 
the procurator of the donor, ` ‘which in this 


Regulation XIX of. 1810, that: "is the duty 
of every Government to provide ‘that’ the 


That local agents are appointed’ to ascertain 


and superintendents, whether — under the 
vacancies, and to recommend fit persons 
where -the denomination devolves on the 
Government ; that the Board of Commis- 
sloners may appoint. such persons, ‘or make: 
such-other -provision for the superintendence;, 
management, or trust as may be thought fit. 
The plaintiff, therefore, upon. his‘ appoint- 
















Also, secondly, with respect to) 





agent of the Government for the performance 
of the. acknowledged duty of the Government 


to protect the endowment from misapplication ; 8 


for, as it is said in the opinion of the: Maho- 
medan Lawyers, Appendix, page 21, “ The 
endower and the mutwalee are one and the 
same ;” the endowment i in this case was a per- 


penal wukf endowment, and the duty of the 


Governinent to preserve its application to the 
right use was a public and perpetual duty. 


Be Regulation IL. of 1805, Section 2, it is 


provided that the. limitation of twelve years 
for the ‘commencement of Civil site shall, 
not be considered applicable to the, com. . 
mencement of any suits for the recovery of 


the public revenue, of for any public sights - 


orclaims whatever which may be instituted 
by or on: behalf of the Gevernment with the 
sanction of the Governor-General in Council, ° 
or by. direction of ‘any “public officer or offi- 
eer? who may be duly authorized to prose- 
eyte the same on the part “of Government. 
The plaintif, who was neither heir nor 
personal representative of his father'in re- 
spect of wukf property, had no right of action 
against the defendant till his appointment 


in,1819, and the defendant could acquire no’ 


right against the, Government, whôse pro- ~~ 
curator the plaintiff was,- at least until 
twelve years had elapsed from hf appoint- 
ment | | NM 

“Thirdly, the endowment Bane: a perpetual 
woke, and the alienation consequently ille- 
wal and: “it not having. been shewn. that the. 
piitchase-money was applied to ‘the use of. 
the khankab, the plaintif ċannot be required y 
to account fòr it, even supposing the defend- 
“ant: not to have, -been ‘fully repaid “hy his 
long possession of the pr oper ty. 

- Their Lordships- are therefore. of opinion 
that the judgnient of the SCH of, n 


ment-a as mutwalee, became, the author ized Dewanny Adawlut ought to. be Sos, ` 
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The 24th Febr ruary 1841. can 
Sege i | 
‘Lord Brougham, Lord Denman,. Mr. Baron 
Parke, Mr. Justice Bosangnet, Dr. Lush- 
a ington, and Sir E. H. East. 


atereditary Office. 


On reng from the Sudder Dewany Adaw- 
. | but of Bombay. 


_ Babun Wullad Raja Kartick ee 
. ' versus | 


Be P Davood Wullad Nannoo E 


Dismigsal ‘of claim for the exercise of a hereditary 

__ office, upheld for evant of evidence of any descent of 
s the office in the family of the plaintiff. l 
6 


| Lord Brougham. eeng, Lordships are 


‘of opinion that, considering the evidence 


sin ‘this ense, and the whole matters ‘that 
have been argued before them on either side, 
the plaintiff below, the present appellant, 
fails in making out even a prima facie 
‘ense. The évidence taken amounts really 
‘to ne more than this, - -that the witnesses, 
with various, degrees of ‘accuracy, two or 
. three of them, particularly -thé older ones, 
‘. speak to the exercising of this office by 
Babun calling him the “grandfather of the 


— plaintiff, which mode of speaking respecting 
ww Babun and the’ plaintiff is really the only’ 


“ proof thåt there is in the cause of the right 
of the plaintiff, the present appellant. Then, 


ndmittingethe office to exist, and admitting |: 


the office to be hereditary, in which both 


parties seem- to be agreed, there is no ervi- 


dence whatever of any descent of the office 
in the family. of the plaintiff who now 
claims it. Their Lordships are. of opinion, 
taking the whole case together, that this is 
a ground upon which his.claim ought to ‘be 


rejected, and the decision of the Sudder’ 


Adawlut Court in the last instance affirmed. 
That decision reversed the previous deci- 
‘sion which had reversed the. one before ‘it, 
which again had reversed the original deci- 


‘sion ; there were, therefore; two decisions’ 


op each side, and their Lordships are of 
“opinion-that this is a ground quite sufficient: 


to'support the decision of the Sudder Adaw-: 


lut in the last‘instance, d 
Their Lordships do, not think it necessary 


. to take ‘into: consideration the:question with | 


respect “tó the leugth of time, except in. 


r 
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so far as to observe that. the 
time during which the office has been exer 


else by another party, and not by these 
‘| parties, explaif it how you will, very much 


strengthens th@observation that arises upon, 
the defect of proof on the part of the 
plaintiff. It is not necessary to consiger 
it as a bar, but as going very much to 


[Vo VI. ` 
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length of 


strengthen the presumption against the case ` 


of the plaintiff, which case can only rely 
upon presumption to a considerable extent 


| admitted in his favor. SES 


Their Lordships also do not think it neces- ` 


- sary Vë say anything respecting the grant 


be Beigdig to Nunnoo, through whom the ` 


ral 
respondent--might be supposed -to claim’, 
Their Lordships have no evidence before 


‘| them of the grant of Scindia ; and no evid- 


ence of the grant appears to have been 
before the Court below. If such a grant 


were made, by that authority,” it is quite - 


| únnecessary to say whether it would or 


would not have been a valid grant, In all 
probability it might have been, being a 


‘grant by the Supreme Power of the State, 


in whatever way the office might hnve been 
granted before in the family of Babun. But 
that- is not before their Lordships ; there 


„is no evidence on the subject, and therefore 
this affirmance of the 
‘below is wholly irrespective of, and does 


decree of the Court 


in po way proceed upon, any graut by 
Scindia. 
`" Their Lordships, therefore, are of opinion 


‘that the decision of the Court in the last 


resort in India mnst be affirmed; but nothing 
said as to the costs of the appeal. 
Hee afir med, 


- 


The 24th February isg u y 
° Present: l "e 


Baron , Parke, Mr. 
Justice Erskine, Drv Lushington, ond Sir 
E. H. East. 


Mortgage—_Attachment—Part- 
i nership. 


On Appeal from the Sudder Dewanny 
Adawlut of Bombay. 


Jugjeewun-Das Keeka Shah 


S VETSUS oa 


d Ram-Das Brijbookun-Das: "e, 


A mortgage of the revenugs of a village was exectited 


| by a firm, and the deed stipulated that the morigagees _ 


| should station a mekta or clerk of their own in the 
village to make. tha collections, who was to receive his 
monthly salary and daily food -from the mortgagors 
whilst the property remained in mortgage, . A -mehta 
was accordingly SE who received the rents and 


Privy — 
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e profits of the.vi village for a year or two, but afterwards 

rmitted the mortgagors to receive them for 4 or 5 

years. The respondent, who was one of the partners of 


the firm, did not execute the mortgage, .but was cog- 
nizant afterwards of the execution ef it, and he sued 


his co-partners and obtained a decree forshis share of the | - 


assets of the firm. In execution of his decreé, an at- 
- tachment issued against the estate. The mortgages sues 
for the removal of the attachment. 
SELD that the mortgage was valid up to the tine of 
the notice of the respondent's claim (Ge when be 
roceeded to enforce that claim by attachment and when 
he became in the situation of a second incumbrancer) ; 
and that, if after that time he permitted the mort- 
gagors to receive ahy portion of the produce of the 
estate, he ought, with respect to the monies so received, 
to be postponed to the subsequent incumbrancer. 5 

Mr. Baron Parke.—Tuis is a appeal 
from a decree of the Court of Sudder De- 
wanny Adawlut which reversed a ‘decree of 
the Zillah Court of Surat, and the appellant 
prays Her Majesty to reverse the decree of 
the Court of Sudder' Dewanny Adawlut, 
and to affirm the decree of the Zillah ‘Court 
of Surat. 

The question arises principally upon the 
construction of a mortgage-deed by which 
the revenues of the village of Muzeegaum 
were mortgaged by the firm of Lal Kishen, 
in which the respondent was a partner, 
though he did not actually execute, the bond. 

The revenues of this village were mort- 
gaged upon- these terms.: An advance had 
been made by the appellant and another 
person, not a party to this deed, to the 
amount nominally of 18,000 rupees, but 
actually 16,000. were advanced, and_ that 
advance was made for the purpose of paying 
the partnership debts of the respondent and 
his co-partners; and then the deed was 
executed by two of the co-partners, upon 
which the question in this case arises. 


By that deed it is stipulated that the 
village of Muzeegaum and the house in Surat 
should be mortgaged for „the sum mentioned, 
18,000 rupees and “upwards, ‘“ The profit 
of this money is settled for 12 annas, on 
these conditions, that ` the holders of the 
mortgage are to receive in redemption the 
whole of the produce of the said village, 
Dout 3,000 or 3,200 rupees, and after 
* allowing for interest, the remainder will-go 
for the purpose of liquidating the principal, 
and they shall continue so to receive and 
appropriate the annual produce until the 
wh®le of their demand ‘be liquidated. The 
risk of collecting the income, and of any 
deficiency in tle revenue, is upon our heads, 
‘that is the mortgagors ;? and we do further 
declare that the holders of the-said mort- 
gage shall station a mehta or clerk of their’ 
own in the said village, for the purpose 
of making the collections; and we, the, 
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mortgagors, so long as this property remains 
in mortgage, do agree to give him a 
monthly salary of 5 rupees and his daily 
feed so Long ag we can afford to do so.” 

This instrument:was not executed by the 
respondent, but there is no doubt that it 
was execated on the partnership account, 
There is. no doubt that he eng cognizant 
afterwards of the execution of this bond, 
and that he is bound by the contents of that 


‘bond, and he must be considered for the 


purposes of this sait as being a mort- 
gagor. ` 

There'bas been some dispute as to what 
was done by virtue of this- bond afterwards, 
Whether or not actual possession was taken 
of the property,—-and their Lérdships think 
the conclusion they ought to come tọ upon 
the facts in evidence in the case is, that ` 
actual possession was taken, by virtue of 
the mortgage,—-if is clear that there was -° 
a’mehta appointed who was paid by the 
mortgagors, and who might have received 
the rents and profits of the ‘village, and he 
probably did receive the rents and profits of, 
the village for a year.or two, but afterwards 
permitted the mortgagors to receive them 
for four or five years afterwards. 
- Now, the question will be, in what way 
the morigagee’s rights are affected-by this 
conduct ;.and that will depend, /igsé,upon the 
construction of the instrument itself.. If 
this is a binding contract,—binding between 
him and the mortgagors,—binding him to 
apply the rents and profits to the payment 
of the debt,-he might be considered aso, 
having forfeited* his right to payment in 
consequence of having allowed the mort- 
gagors themselves to take possess of the 
rents and` profits during some of the years 
during which his mehta was’in possession. 
But their Lordships are of opinion that that 
is not the true construction of the deed, but 
that itis merely a powar to satisfy himself, 


just as an. English mortgagee may, by tak- 


ing possession of the rents and profits of 
the estate; and if an English mortgagee 
chooses to forego the benefit of receiving 
the rents' and profits, and permits the mort- 
gagor to take them, it would -have no effect 
as between him ‘and the mortgagor; he 
would have a full right to recover Ris debt 
by reason of the mortgage. The only effect 
would be, when: some subsequent incum- 


-brancer came in, andhe had notice of that 


claim. In that case the rule and law in 
England would be that if, after notice, he 
permits the mortgagor to receive the rents 
aud pr ofits, he exposes himself to the claim 
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of the second incumbrancer ; and that is the 
principle which their Lor dships think ought 
-to be applied to the present case. 


That being so, there is no doubt that this. 


transaction was valid up to the time of the 
aiotice of the respondent’s. claim, that is, 


up tọ the time when tthe attachment.was. 


‘served by being delivered to the officer’ of. 


-the village, or -in whatever way it was exe- 


cuted ; but until that attachment was exe- 
cuted there was no notice to the mortgagee 
of any adverse claim on the part of the 
respondent. 
suit for the termination of the partnership 


was adjusted, at- which “time . the. estate. 


became the property of the other partners, 
and the respoident became entitled, by -vir- 
_ tue of that decree, toa claim against his 
co-partners for the amount of 19,000 and 
odd rupees. When he proceeded to enforce 
* that.q¢laim by attachment, he became it the 
‘situation of a second incumbrancer, and nêt 
before ; and therefore ‘their Lordships are 
Poe opinion that, though possession was taken 
- by the mortgagee by means of bis mehta, 
and though he might have received the pro- 
' ceeds of the village -from 1819 to 1824 or 
- 1825, yet he is not to be charged in account 
. with more than he actually received during 
that time. But when the attachment was 
placed upon the village, he had notice of 
an adverse claim, and if after that time ha 
‘per mitted the mortgagor to receive any por- 
tion of: the profits of that estate, then ha 
ought; with respect to the monies so received, 
w= tO “be: postponed to the subsequent i incum- 
~brancer. 

Therefore their Lordships are of opinion 
‘that the ccount ought to be taken‘upon 
that principle. The effect of that will be, 
that it will be clear that the mortgagee is 
unpaid the full amount of the principal 
and interest. The- principal and interest 
amount to. more than 25,000 rupees from 

the date of the bond down to the period at 
‘which the attachment was placed upon 
the village., 
‘that he had received only between 7,000 
and 8,000 rupees, and therefore there would 

be a large balance due to him. But then 

: he is to be charged for-about two years 
during “which: time he permitted the mort- 
gagors,-after the attachment wae placed; to 

` receive'the rents and profits of the village, 
But: still that would not be anything near 
_ the payment of the principal and inter est 
due upon-the-bond, 

-Their Lordships will give a sien to 
p enable the respondent to: : enforce his claim 
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The claim did not arise till the. 
‘in whith the account shall be taken’ 


During that period it appears’ 
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against the estate subject to the account e 


taken, reserving to the-mortgagee his elainr 
for the balance against the house in Surat, 
and also against those who are personally 
responsible to‘g@iim for the amount of, the 


money originally advanced, and further also’ 


[Vol. VI. * 


against the proceeds of the estate, as soph e e 


as the respondent’s debt is satisfied, provid- 
ed it turns out that the proceeds. are 
sufficient to discharge his ‘debt, and to leave: 
a surplus. 


.Therefore the form of the. ma which . 


their’ Lordships will make ‘as to the mode 


this JL Judgment to be reversed. Ac- 


count to. be taken of the principal and int 


terest due on the mortgage of the village 
of Muzeegaum, and the sums actually. re- 
ceived by the appellant prior’ to the time 
when the attachment issued, and that the 
appellant be charged in that account with 
the amount which he might have received 
after the attachment but for his wilful de- 
fault’? If the attachment prevented him 
from receiving at all, of course he will not 
be charged, ‘but if the attachment was only 
initiative, in order to ground an execution 
upon -it, and. still permitting the person in 
possession to receive the rents and profits, 
and if he has permitted the mortgagor to 
receive them, he will be charged—so the 
words will be, ‘That the appellant be 
charged with the amount which be might 
have received after the attachment but for his 
wilful default; and that, after taking the 
account, he be permitted to continue in pos- 
session of the village until the balance due 
on that account, with interest, be fully 


-paid ; that after the same is paid, the respond- 


ent be permitted to proceed under an attach- 
ment to satisfy hie demand, reserving’ to 
the appellant right to come against the 


is 


balance of proceeds of the estate, after sa-~- 


tisfying the respondent’s claim, and against 
the house at Surat, and ‘against euch parties 
as are personally liable to him for the 
balance of his claim.” 

Then the only remaining question will be 
the question of. costs. Their Lordships are 


-of opinion that, as itis perfectly clear that ` 


he must be entitled to hold the estate for 


some time to come, he will be entitled to “his ` 


costs-——that is, the costs of the proceeding 
in the Court below, to be calculated. upon 


‘the principle adopted ig the Zillah Court— 


that part of the suit was wrong, and part 
was right ; and he will also have the costs in 
the Sudder Dewanny Adawlut, and. the 


o ee 
e 
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Jr, Lloyd.—Costs. out of the estate ? 
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Mr. Wigram.—No. Césts against you. 
>. Mr. Baron Parke.—Peysonal costs.. 

Lord. Brougham.—The first judgment is 
getup upon the 10,000 rupees, excluding 
the other, thinking that he has gone -errone- 
ously for the house, and then the costs are 
given in the Gudder Court, and the- costs 
of the appeal. 

Mr. Lloyd.—There is 
your Lordships will allow me to draw your 
attention to; your Lordships ‘seemed to 
state in the minute you ‘read, that, the ap- 
pellant was to remain in possession till be 
was paid, out of the proceeds of the estate, 
the amount of the balance found due upon 
the account. -Now, it -appears that the 
respondent was always very desirous to pay 
off the amount to redeem; your Lord8hips 
will give him libérty, upon the balance of 
the account being ascertained, to redeem 
and himself to get into possession. 

. dlr. Wigram.——There is no necessity 
to specify that; every mortgagor may 
redeem. e =e 

Mr. Lloyd.—Your Lordships will allow 
that to be introduced into the minute of 


.the decree, because otherwise some difficulty 


may arise. 

Mr. Wigram.—I_ cannot object, “and if 
I could I-would not. It is quite rea- 
sonable. d i 

Mr. Baron Parke.—Dr. Lushington says 

that somewhere in the proceedings it ap- 
pears that there is a difficulty about doing 
that. : 
Dr. Lushington.—The other parties say 
that they know this cannot be done without 
the consent of the. mortgagors. 
that may be true or false bdo not know. 

Mr. Jackson.—It was “upon the petition 
presented after the Zillah Judge’s decree 
at page 57. l er. 

Dr. Lushington.—It is at page 88—“ I 
agreed to pay ‘the whole of the money, and 
if the Sirkar will direct me to pay, I have no 
objection, but without the permission and 
consent of the mortgagors it cannot take 
place.” l a : i 

Mr. Baron Parke.—The mortgagor ought 
to-consent. You have no objection to that, 
Mr. Wigram ? = l 


Mr. Wigram.—}¥t is very hard upon the: 


mortgagee that he may not take payment 
of his debt if he can get it. "There. may be 
a question about whom he is -to convey 
the estate to, but I should be sorry, on be- 
half of my client, that he should not get pay- 
ment of his debt if he can, l 


| ` Mr. Baron 


one. point which |. 





How far |. 


Parke.—Then-- we -will say, 
with‘ liberty to redeem the mortgage. “by 


‘| payment of the principal and interest. 


Mr. Wigram.—With respect to the costs 
of the appeal, your Lordships give us thoge ? 
Mr. Baron Parke.—Yes. ` 


The 2nd July 1841. . 
g Present: 


Lord: Brougham, -Mr. Baron Parke, Sir H. 

- Jenner, Dr. Lushington, and Sir E.. H. 
Bast, Ste l : 

Adverse possession--Zemindar—Re- 
-~ > gtraint—Hjectment. i 

On Appeal from the Sudder "` Dewanny 
a Adawlut of Bembay. 


Rajah Pedda Vencatapa Naidoo Bahadur 
E versus 
Aroovala Roodrapa Naidoo and another. 


A zemindar has no right to restrain the persons of 
his officers. If he does so, he is liable to more than 
taercly nominal damages. Nor can the zemindaresject 
his officers from their house of which they have had 
long possession, without clear proof of title on his part. 
In India, the title of pa must preyail until a 
good title.is shown to the contrary.’ 

Mr. Baron Parke.—Tuetr Lordships do 
not.think it necessary to trouble the Counsel 
for the respondents in this case. It appears 
to their Lordships, who have had an oppor- 
tunity of ‘considering the ingenious objec- 
tions that have been made to the decree of 
the Adawlut, that there is really no suffi- 
cient: foundation for them; and that they 
cannot see their way clearly“to reversing 
‘the present decree. 

With respect to the first objection, which 


{vas Mr. Miller’s last objection, and upon 


which he relied the most, that.the proceed- 
ing was informal, inasmuch as it was a suit 
instituted under Regulation XXXII of 
1802, and was not brought within the time 
within which by the construction of this 
‘Regulation it ought to be brought,—that is, 
within a year after the injury sustained,— 
the Court have already given an answer to 
that, namely, that that part of*the state- 
ment in the plaint is really superfluous ; and ` 
that the- plaint having been framed upon 


‘the legal title to redress, both for the injury 


to thé person, and for the. injuries to the 
land, and for taking away personal property, 
and the suit having been subsequently con- ` 
ducted as a regular suit, the-objection is 
wholly unavailing ; that it is improperly 
stated in the plaint to have been a suif 


founded apon this Regulation, which is to 


wt 


EEN 





Zive redress to persons whose goods have | 


eén taken dway without their producing a 
Proof of their title. - This case has proceed- 
ed all along upon the ground of title in the 
plajntiff, both as to his claim of compensa- 
tion for personal injury, and for injury done 
to-his land, 

Now, let us just examine, very shortly, the 
` different heads according to which compen- 
Pzsation has been awarded by the decree of 
‘the Sudder; and it will be found, upon 
looking at them, that each of the grounds 
taken in that decree is- perfectly well sustain- 
ed, ` The first question is with regard to 
the injury dorte to the person. There cer- 
tainly is ample evidence that the plaintiffs, 
below,- that is, the now respondents, had 
their- persons pyt under restraint by order 
, of the Rajah ; and for that restraint there 
has been an award of three hundred rupees 
-each, which appear to the Court below to 
be g proper, compensation, And we cer- 
thinly are not in a condition to say that that 
compensation is improper. It is not merely 
fordhe inconvenience which they sustained»; 
but probably that sum was awarded by way 
‘of letting the zemindars know that they 
ought net to exércise any supposed authority 
which they had in contravention to the law. 
There seems to have been an impression that 
the zemindar had a right to restrain the 
‘persons of his officers in case he thought 
proper so to do ; and to do away that im- 
pression, if was right that there should be 
more than merely nominal damages for that 
restraint, in order that the zemindars might 
know henceéerth that they could not proceed 
upon any such supposed custom. It appears, 
therefore, to their Lordships, that there is no 
impropriety in the award of the sum of three 
hundred rupees each, as compensation for 
the injury which they thus sustained. 

The next question is with respect to the 
damages for ejecting the’ plaintiffs below, 
the now respondents, out of their house at 


Calastry. It appears that both parties pro-. 


ceeded to show their title to this house ; but 
` neither party was able to give satisfactory 
evidence of title-; and the Court of Sudder 
_ say, and Say very properly, that the long 
possession which the respondents -have had 
in the house is a sufficient proof of title in 
the first instance, and that as the appellant 
was not able to give satisfactory proof that 
he bas the title in him, the possession on 
` the part of the plaintiffs must prevail ; and 
that pfinciple is a perfectly just principle. 
At‘is for them to judge, who are much more 


competent lo do so than we ang, whether 
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proof of title’ Rrobably in this country, 
we, who are well acquainted with the cus- 
toms here, should say that if a servant lived, . 


ina house appropriated to a servant, we 


should rather draw an inference from that 


that the possession of the servant was the 


possession of the master; but the custoins 


and usages in the East Indies may be differ- ` 


ent in that respect ; and, as the Court have- 
drawn an*infetence from the possession that 
that is evidence of title, we are not ina 


position to say the contrary. We think, in ° 


the absence of any proof to the contrary, 


we must suppose the inference to be correct, ` 


that they were. possessed in their own right. 
The principle upon which the Court has 
procteded is perfectly correct. 
possession must prevail until a good title is- 


shown, to the contrary. That disposes of ` 


the second head of objection. 
The third is the claim for the house and 
garden at Poondy ; and it is insisted that 


there was no proof, in the first place, that ` 
‘the defendant below, ` 


‘the now appellant, 
ever took possession of the house. With 
respect to the gurden, there is unquestion- 
able proof; but I think it will be found in 
the evidence at page 41, that there was 
sufficient proof also that the appellant took 
possession of the house; and if so, he took 


possession both of the house and garden. 


without any title ; and we are by no means 


in a tondition to say that the sum which. 
-has been awarded as a compensation to the 


respondents in respect to the occupation of 


the house and garden is an improper amount. . 


Then the next is the large amount of com- 
pensation given,e namely, eight thousand 
rupees. The Cofirt below cer tainly, as well 
as ourselves, feel" that the evidence which 
has been given upon this subject is some- 
what vague and unsatisfactory. The amount 
demanded in the plaint exceeds twenty-four 
thousand rupees, and the sum awarded for 
damages is eight thousand rupees. The 
Conrt below had much better means 


than we have of forming an estimate of- 


what the plaintiffs’ damage really - waf. 
They have given a much smaller.sum than 
was claimed, and it is enough ‘for us to say 


at we cannot see that they came toa 


wrong conclusion, There was unquestion- 
ably “evidence for their cousideration to 
prove that the -Rajah, and other persons by 
his authority, had seized property toa very _ 
considerable amount. It . appears clearly- 
from the parol evidence adduced on the part 


the possession under such circumstances as. 
‘took place in tltis case wasa satisfactory 


The title of - 
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` * of the appellant, the three witnesses men. 


tioned in this decree, although. they, have 


' not given. satisfactory evidence as to the 


seizure, yet the general complexion of their 
téstimony shows that the Wajah did’ seize 


* some of the- property belonging to the re- 


spondents. The Court, upon this part of the 
case, do not feel that they have any ground 
to dispute the propriety of the deeision af 
which the Court below has arrived in award- 


- ing the compensation of eight thousand | 


‘ rupees. l 
The same observation also may be made 
with regard to the fifth head, under which 
a small sum has been awarded for compen- 
sation for the inconvenience to which one of 
the respondents was put in appearing before 
the Magistrate, There does not seem to be 
any reason why that amount should not be 
allowed. 
whole, that there is no ground for the appeal 
against the decree, and that the decree 
ought to be affirmed with costs. 


The 6th July: 1842, 
Present + 


The Lord President, Lord Brougham, Mr. 
Justice Erskine, Dr. Lushington, Sir E. 
H. East, and Sir A. Johnston. 


Unauthorized. sale by Collector for 
arrears of Revenue (of whole Talook 
in one lot)— Unauthorized confirma- 
tion of sale by Board of Revenue—- 
Estoppel (Acquiescence: of proprie- 
tor)—Accounts—Costs. ` 


Maharajah Mitterjeet Sing Bahadoor, for 
himself, and as guardian of Rajah Mood 
Nardin Sing, Meer Abd-oollah, and Lala 


Bunwaree Lal, j 
* 


versus % `. = 
The Heirs of the late Ranee, widow of 
Rajah Juswunt Sing, deceased. 


The sale by a Collector of a whole talook In "one lot 
eft arrears of revenue, without specific authority pre- 
viously conferred by the Board of Revenue, was held 
to be an act unauthorized by the general rules and 
principles of the Regulations, and not rendered valid 
by the subsequent unauthcrized confirmation of it by 
the Board and by the appropriation of the surplus 
proceeds of the money by the defaulting proprietor. 
Tbe proprietor’s acquiescence in a sale made, as the 


proprietor believed, by the euthority of the Board of- 


Revenue, aid not give legal efficacy to a sale altogether 
void for the want of such authority or bar the pro- 
prietor’s claim to annul the sale on that ground. 

The Courts below, without entering into any in- 
vestigation of the profits made by the purchaser during 
his occupation of the estate, assumed that he had re-im- 
bursed himself the amount of the purchase-money and 
interest out of the profits of the estate. The Privy, 
Council, however, saw no ground for such an assump 
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We think, therefore, upon the- 


. Council. | 15 


tion, and directed that. an account should be taken of 
the principal and interest due ‘to the purchaser in re- 
spect of the purchase-money paid by him, and also of the 
net profits made by him out of the estate during his 
occupation, and that, on payment to him of what- 
ever may appear due to him on taking such account, 
possession of the talook should ba delivered to the pro- 
prietor. ` ` 

The Privy Council further, acquitting the parchasger 
of all blame in the transaction, reversed so much of 
the decrees of the Courts below as condemned him 
in costs, and ordered each party to bear his own costs 


in all the Courts, 


Erskine, J—Turs.appeal arises out of 28. 
a suit originally instituted in the Pro- "` 
vincial Court at Patna, in December 1817, 
by the late Ranee, the widow of Rajah 
Juswunt Sing, against the Government of 
Bengal, and also Maharajah Mjtterjeet Sing 
(for himself, and as guardian of Rajah Mood 
Narain Sing), Meer Abd-oollah, Gokul. 
‘Chund, and Baboo Byjnath Sahoo, for the 
purpose of annulling the sale* of the talook ` 
of Belkhuruh, in the pergunnah of Urol, 
formerly the property of the Ranee, but , 
which had been seized for arrears of revenue 
by the officers of the Government, and bye 
them sold to the appellant, Maharajah 
Mitterjeet Sing, for-the sum of 1,10,000 
sicca rupees, 

The grounds upon which the sale was 
impeached by the Ranee wera in substance 
as collected from her plaint. ‘That the sale 
was the result of a fraudulent’ conspiracy 
between. the purchaser, Maharajah Mitter- 
jeet Sing, and Baboo Byjnath Sahoo, the 
eash-keeper of the Government, and Meer 
Abd-oollah,-and also the officers of the Col- 
lector.. That a, larger extent of*property’ * 
than was necessary to produce the arrears 
due, was put up for sale and gold. And ` 
that, for the purpose of enabling the pur- 
chaser to obtain the Ranee’s property at 
an indequate price, the whole of the talook - 
of Belkhuruh had been unnecessarily and 
improperly put up to sale in one lot, and 


that the. advertisement did not sufficiently 


apprise those who might be expected to 
become bidders at the sale, what was the 
extent and nature of the property to be sold. 
That the sale having been postponed, no 
sufficient advertisement of the day fixed for 
the sale had been published, according to 
the Government Regulations. And¢hat by 
‘these. means, property of the Ranee which 
was worth 5 lacs of rupees had been pur- 
chased by the appellant, Maharajah -Mit- 
terjeet Sing, for the inadequate price of 
1,10,000 sicca rupees. 

The Ranee further complained that the 
purchase tvas.made in fictitious names,sand - 
that in reality it was a purchase for the use « 


- further proceedings were had, - 
~ died, and .the suit was afterwards carried 


ha 
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of the Government officers, contrary to the 


Regulations, and that the sale was'in fact of 
210 villages, whereas the advertisement 
stated it to be of 74 villages only. And 


further, that the balance of arrears was in-. 
‘correctly stated ; that, in truth, na balance 


wais-die for any arrears of the talook that 

was sold, and that no notice of the adver- 

tisement had been given to the Ranee. 
“After filing her plaint, and before any 


on by her heirs. The officers of the Govern- 
ment put in no answer to the- plaintiff's 
complaint. d SE 

- After ‘instituting. certain inquiries into 
the circumstances of the sale, the Board of 


, Revenue appears to have come to the con- 
clusion ‘that the sale had been irregularly 


conducted, and to have wished that the 
" purclfiser should give up the estate to the 
Bonge ; but the purchaser having declined 
to acquiesce in theit view of the case, the 
eGovernment took.no part in the defence. 
‘The other defendants, however, having 
put in-their answers,.and the pleadings 
hfving been brought to a close, a mass* of 
evidence, both documentary and oral, was 


produced on „both sides, and on the 19th 


of November 1825, the Provincial Court of 


-Patna pronounced its decree, and thereby, 


after entering into an elaborate detail of 
all the’ circumstances of the case, and after 
stating that the-sale was fictitious and con» 
trary to the Regulations, and was made 


‘e «through éhe collusion and misrepresentation 
` of the officers of the Collector, 


and after 
further pointing out certain’ irregularities 
in the conduct of the sale and the issue of 
the advertisements, ordered the - sale to be 
annulled, and that the heirs of the Ranee 


-should obtain possession of the villnges in 
dispute, and that they should pay mto the. 


treasury the sum of 2,716 rupees, 6 annas, 
and 5 gundas, the balance after the receipt 
of 10,026 rupees, 4 annas, on account of 
the balance of ‘malguzary, due to the end 
of Phalgoon, with interest. 


The decree then proceeds thus :—‘ And 
as if is ‘probable that the purchasers have 
realize@ more than ‘the price of the sale, 
with interest, from the profits of the vil- 


lages in dispute, it is not thought necessary. 
to give any order (o return the sale price, 


in this case,—either of the parties who may 
think there is an excess of money due, may 
sie to realize it, As the sale was effected 
bythe combination of and misrepresenta- 


"e Gong of the officers and purchasers, and the 
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the Ranee- 


Council. (roi TL, 
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Council, upon the report of ‘the Collectow, ° 
and the letter of the Board, when an answer". 
of Government to the plaint was required, 


considered the aale improper, and advised 
the talook to beereturned (with which the 


‘purchaser would not comply, and on which * 


‘account Government refused. giving apy 


‘answer to the plaint of the late Ranee), no 


blame is attached to Government. The 
whole costs of both parties are therefore 


to be paid by the purchasers.” Së 
The purchasers appealed from this decree ` 


to the SE Dewanny Adawlut, and fur- 
ther evidence on both sides was taken in 


‘the cause by order of that Court, and on. 


the 29th of May 1832 the Court pronounced 
its decree, affirming the sentence `of the 
Provincial Court, upon the ground that the 
sale in dispute was unnecessary and impro- 
per, and- contrary to the Regulations. And 
after giving its reasons for this conclusion, 
the Court proceeds to state as follows :— 
“ But be it not understood that the sale in 
dispute has been reversed on account of .the 


sale price of the land much exceeding the - 


arrears of the malguzary due by the -pro- 
prietor, for according to Section 25 Regula- 
tion V of 1812, it would not be a sufficient 
ground to reverse the sale ; but be it known 
that the real ground for the reversal of the 
sale of the talook in dispute is that, al- 
though the jumma of every mahal of the 


talook was separately entered in the settle- . 


ment of 1197 Fusly, the Collector did not 


refer to the Board for a sale of a portion. of - 


the lands of the defaulter, sufficient to dis- 
charge the arrears due to Government, and 
it is still more wonderful that, in the ad- 
vertisement for the sale of the entire talook, 
the name and jumma of each mehal beloug- 
ing to it was notmentioned, as ordered by 
the Regulationg and in consequence of which 
omission a great loss has been sustained by 
the respondent.” 

It was therefore ordered that the decision 
of the Provincial Court should be in every 
respect affirmed, and all the costs be pay-e 
able be the appellant, and the respondent 
be. put in possession immediately on paying 
sicea rupees 2,716-6-5, the balance due 
to Government with interest, 


Against these decrees the E e ; 


appealed to the Queen in Council, and Her 
Majesty having ‘been pleased to refer the 
čase for hearing before the Judicial Com- 
“mittee, it was fully and very ably argued here 
on the’ 7th and 1!th December last, before 


tha Lord President, Lord Brougham, the ` 
J udge of the Admiralty, and myself, And 
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* wpon the arguntent, the learned Tuua for 


` She respondent, feeling that the facts’ proved: 


in the Court below would not enable ' them 
to support the decrees appealed from, on the 
ground .either’ of fraudulgnt combination 
` between ‘the ‘purchasers and the Collector, 


e Oupon their plea ‘that the sale was ficiti- 


tious, or that -the purchase was made on- 
behalf of Government officers, very pro- 
perly abandoned those untenable positions ; 
. for their Lordships are satisfied, after a 
careful examination of the evidence, that 


no such case was made out by the’ ee 


ents. 

But it was upon the argument: strongly 
‘urged that the sale had been justly annulled, 
upon the ground that the sale of the whole 
talook,” and especially the sale of it in one 
lot, was unnecessary and improper, and con- 
trary to the Regulations and without the 
sanction of the Board of Revenue, and that 
the advertisements were insufficient in point 
of form, and had not been properly issued 
or served. 

A short summary of the facts'proved will 
render -clearer the View which their Lord- 
ships take of the questions before them. 

-It appears that the talook in -question 
consisted of 210 mouzas or villages, of 
which 85 were original or principal villages 
called asli, and 125 were dependent villages 
or hamlets called dakhili, but these 210 
villages were classed for fiscal purposes 
under the names of 74 of the villages, and 
a separate sum called the sudder jumma 
was, by. the settlement of 1197 Fusly, as- 
sessed upon each of these 74 fiseal villages, 


‘the total amount of which was sicca rupees 


24,748-11-10. This constituted the sudder 
` jumma of the whole talook of Belkhuruh. 
Besides this talook eof Belkhuruh, the 
Ranee was also the proprietyr of four other 
talooks in other pergunnahs,, the assessments 
for which were entered in-the same form, 
namely, by placing a sudder jumma opposite 
the several fiscal villages of. each talook, 


e and placing the sum total of these jummas 


as the sudder jumma of the respective ta- 
Jooks, making the sudder jumma of all the 
five talooks to amount to sicca rupees 
41,451, 4 a. 15 g, which was the amount of 
revenue payable yearly by the Ranee in re- 
spect of these five talooks. 

It ‘appeared by the evidence, and by the 
admission of the parties, that, prior to, the 
- year 1801, separate kubooleuts or leases were 
made in respect of each of the fiscal villages 
composing *the several. talooks above men- 
tioned ; but that, in the year 1801, in’ cons 
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sequence of the. inconvenience arising from ` 


such an arrangement, the differeut zemindars 
were. required to furnish. a general kubooleut 
and _kistbundy for. the whole of their villages, 
and .it was- notified. to the different zemin- 
dars that the several adjoining villages 
composing a zemindary, or held by one ingi- 
vidual, were to be considered as one joint 
estate, and that all the villages of a proprie- 
tor would be included in the. name of the 
principal village as one talook. 

In pursuance of this. requirement and no- 
tice, the. Ranee, by her agent Puhulwunt 
Sing, on the 24th of October 1801, execut- 
ed a Kubooleut, by which: he undertook, on 
behalf of the Ranee;.to ‘continue to pay the 
sum of 41,451 rupees, 4 annas, and 15 gun- 
das, the jumma khiraj or assessment. of the, 
villages of the pergunnahs Urol, Mussoora, 
Shalpoor, Mittam, Sanda, ang Gah, that be- 
ing the annual jumma fixed at the Dévenni-° 
al Settlement, and declared that if she should 
not pay the instalments, monthly, according 
to the deed of instalment, the whole of heg 
property and possessions might be sold at the 
discretion of the chief authorities, and the 
balance realized, . And in a schedule to this 
instrument, the names of the seventy-four 
fiscal villages, with the several assessments 
to each, are inserted, headed by the name of 
the pergunnah Urol, with the sudder jumma 
of such ‘assessments, followed by a similar 
list of the other villages and assessments, 
arranged under similar: headings, of the 
names and sudder jamma of the other per- 
gunnahs to which they respectively belong. + 

It further appeared by the evidence that, 


in the month of February 1815, there was“ 


an arrear of revenue due to Government 
from . the Ranee, in respect of these five 
talooks, to the amount of sicca rupees 
12;742-10-5,' and that,-upon the 2nd of 
May 1815, the Acting Collector at Behar 


published an advertisement for the sale of ` 


Belkhuruh on Monday the Sth of June at 
the Collector’s sudder cuteherry at Bankipoor, 
in .which the property to’ be sold was thus 
described':—-1. Mahal. Belkhuruh., 2. 


E 


Malguzar, Ranee of the deceased Rajah ~ 


Juswunt Sing. 3. Sudder jumma, sicca 
rupees 24,748-11-6. - 4. Pergunnak Urol. 
5. Village for sale, Belkburuhy’ and seventy- 
four mouzas. 6. Balance due to Govern- 
ment, sicca rupees 12,742-10-5,. Evidence 
was given of the service and distribution 
of this. advertisement, the insufficiency of 
which, however, formed one of the subjects 
of complaint by the Ranee, to which it will 
be necessary more particularly to refer, 
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It appears that the estates of other default- 
ers had been advertised for sale on the same 
Sth of June ; but before that day arrived, 
orders were received by the Collector from 
the Board of Revenue, that, with a view of 
‘affording to the Maleuzars in arrear a fur- 
ther. indulgence i 10 respect of time, the sale 
should be deferred until the 22nd of that 
month. 

No public ote of this BGH 
had been given before the 5th of June, and 


- a number of persons having assembled on 


that day expecting a sale, the Acting Collect- 
or caused it to be made known to the per, 
sons present that the sale was postpaned fill 
thé 22nd of June, and another. advertise- 
distri- 
bution, in the following form :—~“ 5th June 
"1815. ‘Before this, advertisements were 
published, dote 2nd of May 1815, shat the 
-villag@s of the pergunnahs of Zillah Béhar, 
mentioned in the said advertisements, woul 
be sold on Monday the Sth: of June 1815, 
pereeing with the 13th of Jeyt 1222 Fusly, 
for arrears of the Government malguzary, 
but that the-sule would be suspended from 


thts date until the 21st June 1835, accord- | 
‘factory to their Lordships though the fact - 


ing to the orders of the Board of "Revenue, 


-and that the sale would ‘take’. piace on 


Thursday the 22nd June 1815, dgreeing with 
the Ist of Asarh 1222 Fusly, at "` Bankipore, 
«of the villages mentioned tn the said adver- 
tisement, according to the conditions men- 
tioned in’ the advertisement. Notice is 
‘therefore given that purchasers attend the 
sale on the 22nd of June of the said year at 
the sudder cutcherry at Bankipore, and pur- 
chase, and if the villages are sold for the 
arrears, thé purchase them on. the conditions 


. specified in the former advertisement.” 


Notice of the postponement was publicly 
given to the several persons’. attending for 
the expected sale, amongst whom was 
Chumun Lal, the agent of the Ranee, who 
had herself ‘applied for a postponement of 
the sale. 

A copy of this‘advertisement was -affixed 
to the eutcherry at which the sale was to 
have taken place, and copies of the adver- 
tisement were affixed at the different Courts 


-in the digtrict, but no copy of this adver-: 


tisement was served on the Ranee herself, or 
affixed . upou any part -of the estate. On 
the 22nd of June, the talook of Belkhuruh 
was put up to:sale in one lot, and sold to the 
agent of Mitterjeet Sing for the sum of 


1,10,000 sicca rupees, which sum was after- 


wards, and before the 29th of June, -paid 
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‘the suit now under appeal, 





into the treasury. On the 29th of SE 


Council. " 


e 
Eeer 
petitions were presented by Mitterjeet Sing, ° , 


Gokul Chund, and Meer Abd-oollah, stating” 
that the estate had been bought by Mitter- 
jest Sing, as to‘one half, for ‘his son Baboo 


Mood Narain ; dg to one quarter, for Gokul’ 


Chund ;-and as to the remaining quarter, for 
Meer Abd-oollah; and praying that- ther: 


names might be inserted as proprietors, ac--. 


cording to their several proportions. 

On the 4th and 6th of July, petitions were 
presented Ly the Ranee, complaining of the 
sale, and praying that it might be annulled; 


which were laid before the Board of Revenue; : 
and that Board, after receiving a report from - 


the Acting Collector, to whom the two peti- 
tions were referred for an explanation by a 
letter from their Acting Secretary to the Act- 
ing Collector ‘of Behar, dated the Lith of Au-- 
gust, declared that the Board -was satisfied 
with the explanation relative to the sale of 


the estates of the Ranee of the Rajah Juswunt ` 


Sing, and considered the sale legal, and ac- 
cordingly confirmed it: but, owing to circum=> 
stances which it is not necessary particularly 
to mention, possession was not given: to the 
purchasers uutil the month of March 1816.- 
It further appeared by evidence, satis- 


was disputed by the respondents, that the 
balance of the purchase-money (after deduct- 
ing’ the arrears of duty for which the sale 
was made; and the costs of the sale) was, 


from time to time, appropriated by the Ranee 
to the payment of arrears of tribute due: 


from her in respect of other property, and. 
that at the time of the commencement of- 
there remained: 
the sum of 77 rupees, 9 annas, 10 gundas 
only unappropriated, and. that “this small 
balance was afterwards applied by her to the" 
like purposes. . 


Under these gircumstances, it was con- ` 


tended, on the part of the appellant, that the 
sale of the whole talook was strictly correct ` 
according to the fair import of the Regala- 
tions then in force, and that the advertise- 


ments were issued and published agreeably e 


to the-form prescribed by the Regulations. 
That even if more than was necessary had. 
been erroneously sold by: the Collector, and’ 
if the form and-publication of the advertige- 


ments had been defective, the sale could not . 


be thereby invalidated ; and that at all - 
events: neither the Ranee nor her heirs: could 
now claim to have the sale annulled om such: 
grounds, since the Ranee had, by appropria~ 


ting the purchase-money after it had been: 
‘paid: into: the treasury by the purchaser, 


tdopted ‘and ratified the sale; and waived: allt 


te 


Vol. VI. 


e 


A 
à 


) 


7 


v ‘inregularities ii the conduct of it; and, still. 


e: 
a s 


1866. ] Privy 


THE WEEKLY REPORTER. : 


+ 


Council, 19 





+ t 


ess could any irregularities in the form or 
service of the advertisements suppiy any 
ground for annulling the sale’after such, ap- 
pYopriation of the price. ¢@ 


The réspondents, on the other hand, in-- 


siased that, as the power of the-Collector’ to 
sell was-a qualified power, the purchaser 
could only maintain histitle under tlie sale by 


showing that the power had been duly. exer- 


eised, and they denied that there “was: any 
sufficient evidence of any appropriation of 
the price by the Ranee, and asserted that--if 
there was, it conld not give efficacy to a sale 
which was made in defiance of her protest 
and resistauce, and contrary to law. 

The first question, therefore, which. their 
Lordships have had to consider is, whether 
the sale in one lot of (be whole talook for 
arrears of tribute, which might have been 
paid off by the proceeds of some definite 
portion of the talook, was within the scope 
of the Collector’s authority. For if the Col- 
lector had no authority to sell the whole 
talook under the. circumstances as they 
stood-at the time of ‘the sale, their Lord- 


ships’ assent to the argument of the respond-- 


ents” counsel, that no implied adoption of the 
sale by the subsequent appropriation of the 
price, will bar the Ranee from reclaiming her 
estate on the restitution of the purchase- 
money, The power of the Collector to sell 
the talook depends upon the different Regu- 


lations referred to in the argument, and. 


which are set out in the Supplemental Ap- 
pendix to the case. The Regulations of 
1798, Regulation XIV, after requiring cer- 
tain preliminary steps,. not relevant to this 
inquiry, declare that the lands of defaulters 
are liable to seizure and sale by the Collector 
(without legal proċess ineany Court of Jus- 
tice) for the discharge of arrgars of revenue, 
but only uader the sanction of the Governor 
Generalin Council, previously obtained upon 
the report of the Collector, and the recom- 
mendation of the Board of Revenue, who are 


eto recommend tbe sale of sucha portion of: 


the estato of the defaulter as may be suf- 
cient for the liquidation of the amount, 

By Regulation III of 1794, Section 5, the 
Collector is required to submit to the Board 
of Revenue a statement of such lands`of the 
defaulter as he may think it advisable to 
have sold to make good. the arrears. . And 
the Board of Revenue-is authorized to cause 
the lands specified in such statement, or any 
other lands belonging to the defaulter, to be 


advertised for sale, and to report the same ; 


but still the sale was not to take place with- 
a 


~ 


out the previous sanction’ of the Governor 
General in Council. , l 
By Regulation V of 1796, Section 2, the 


Collector is directed to be careful-to select ` 


for sale, such laud as from the current value 


of similar, lands may appear likely to sell 


for the‘amount. to be recovered by the'*sale, 
and no more. 

Now, taking these Regulations together, 
they declare the power of the Governor in 
Council to sell the lands of any defaulter for 
the payment of the arrears of revenue, but 
also declare that the Governor General will 
only proceed upon the recommendation of the 
Board of Revenue, to whom the Collector is 
to report, not only the ‘arrears, but also the 
lands which, in his judgment, ought to be 
sold for -the liquidation. 
that -opinion, the Collector is required to be 
careful to select such landseas may appear 


likely to produce the amount of the aftears, ° 


and no more. And then, in order to protect 
the proprietor from the consequences of any 


miscalculation on the part of the Collector, e 


the 8rd Section of Regulation V of 1796. 
proceeds to direct that, where the lands put 
up to sale consist of distinct mehals, sepat 


‘ately assessed Tor. the public revenue, they 


are to be.sold in distinct lots, gr, though not 
separately assessed, if they be of consider- 
able extent, and may be readily @ivided into 
distinct lots, they are to be divided and sold; 
and then provides that so many distinct lots 
only shall be sold as may be necessary to 
produce the amount of thé arrears and the 
costs. > 


But where the lands are put up in one lot, ' 


the whole isto be sold, whether the amount. 
bid for them be move or less (af the sum 
due, and the overplus, if any, paid to the 
proprietor. be i : 

By -Regulation VII of:1799, the sale of 
the land of defaulters is only to take place 
once a year, and in the interval the Collector 
is authorized to attach the lands of the 
defaulters, and at the close of the year, by 
the 5th Clause of Section 23, he is required 
to report to the Board of Revenue the amount: 
of the arrears, and at the same time to trans- 
mita statement of the lands for sale, suffi- 
cient to make good the arrear and the in- 
terest thereon to the time of sale, to be dis- 


‘posed of according to the rules presctibed 


for public’ sales. on account of arrears of 
revenue, . ` 


But by Section 30 it is declared that the . 


Board of Révenue are thereafter to conduct 
the sales of land in the mode prescribed by 
the Regulations, without any reference. to, 


~ 
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the Governor General in Council, except in 
eases where they require his instructions, 
and they are required to be particularly at- 


_ tentive.to the proper’ selection of lands for 


sale by the Collector. 
l The effect of this alteration. is worthy of 
abtentfon ; for as before this time no gale of 


. any lands for the arrears of revenue could 


_take place without the sanction of the Gov- 
ernor General in Council, and- as the 
Governor General in Council claimed and 
exercised an indefeasible right to sell the 

` whole-or any portion of a defaulter’s land for: 
arrears of revenue, it followed -that no sale of 


~ land for such purpose, under the sanction of 
' the’ Governor General in Council, could be 


invalidated, "on the plea that too much had 
~ been selected by the Collector, i 

But as, by the Regulation last referred to, 

the Board of Revenue are authorized to con- 


e * duct the sales in the mode prescribed by the 


Regulations, without reference to the Gov- 
ernor General, it would follow that the 
sale in question which was made without 
any reference to the Governor General in 
- Council, could only be sustained under the 
Regulation, by showing that it was sanction- 
ed by those former Regulations, 

By Regulation I of 1801, Section 6, after 
reciting that the unqualified operation of the 
rule established by Section 2 Regulation V 

"of 1796, had been found prejudicial to the 
public interests in the sub-divisfon of small 
estates, as well as to-the proprietors of such 
estates, by parcelling them into lots so incon- 


- -siderableeas to prevent a‘competition for the 


purchase of. them, and after authorizing the 
Board of Revenue, if they should judge it 
advisable, To sell in-one lot any entire estate, 
of which the annual assessment did not ex- 
ceed 500 sicca rupees, the Board of Revenue 
is thereby ‘authorized, whenever the amount 


_ to be recovered by a sale of land shall bear 
` stich proportion to the computed value of 


the whole estate-as may be calculated to 
leave only an inconsiderable surplus on the 
sale of the entire estate, to sell the entire 
- estate in the manner prescribed by the 
Regulations, though the total annual assess- 
ment should exceed the sum of 500 sicca 
rupees, e above limited. In such cases, the- 
value of the lands for sale is to be computed: 
from the best information procurable of their’ 
produce and extent, compared with . the 
amount of the assessment upon them, and 
the current value of similar lands. And by 
Section 7 it was provided that the rule in 
Section 3 Regulation V of 1796 was not 


e Meantto require the division and distinct 


of 
ka 
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allotment of a pergunnah, or’turruf, or oth E 


established local division; that, on the con- 
trary, all established local divisions of known 
limits were, as far as possible, to be preserved 
entire in every public sale of-land, and to 
regulate in general the sub-division of landed ` 


property, when an estate may be dividedeat e 
.the public sales, and a portion disposed of 


as a distinct estate. 
`- If the authority vested in the. Board of 
Revenue had stopped here, it would have . 
been necessary to show, ‘not only that the 
sale of the whole talook of Belkhuruh had 
been made by the directions of the “Board of 
Revenue, but also that such sale was autho- 
rized by the terms of the 5th and 7th Sec- 
tions of Regulation I of 1801, last referred 
to. But be Regulation V of 1812, Section 
24,-it is declared that the consideration ‘of, 
ang decision on, the expediency of selling the 
entire estate, or of disposing in the first 
instance of any particular part of it, resides 
in the Board of Revenue and Board of Com- 
missioners respectively, subject to the con- 
trol of the Government. 
And by Section 25, after reciting that no 


-means existed by which any certain or ac~ 


curate computation could be formed @ priori 
of the real value of any estate or portion of 
estate, it was declared that sales made at 
public auction for that purpose were not 
liable to be annulled by the Courts of Judi- 
caturo, on the ground that the proceeds of 
the sales have materially exceeded the 
amount of the arrears due from the proprie- 
tor of the land to Government, and that the. 
Board of Revenue aud Commissioners would 
be guided by their own discretion, subject, 
of course, to any instructions from the 
Governor General in Council. ae 

By Regulation XVIII of 1814, Section 2, 
it was enacted “that, whenever any portion 
of an instalment of revenue payable in 
any month remained undischarged on the 
Ist of the following month, the Collector might 
forthwith, or at any subsequent time (that ar- 
rear remaining undischarged), either aftere 
service of a written demand, or without such 
demand, advertise lands, the property of the 
defaulter, for public sale, without first sub- 
mitting a statement of those lands for the 
previous sanction of the Board of Revenue, 


or Board of Commissioners, supposing the - 


land so -advertised to constitute an entire 
estate, or the whole ef the defaulter’s right 
and interest in a joint estate. But in such 
case he was to report the same to the Board 
of Revenue, or Board of Commissioners; and 


to await the Board’s sanction, and on no 
a e 
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* account to proeeed to the actual sale of the 
“lands without the- express sanction of the 
Board ; subject toa proviso for apportioning 
the jumma in cases in which the lot pro- 
posed to be sold constituted, onfy a part of 





e the defaulter’s property in an estate. 
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By Section 4; the Board of Revenue-are 
directed, on receipt of the Collector’s report 
of his having advertisad lands for ‘sale, or 
on receipt of any statement of land proposed 
by him for sale, to proceed, without refer- 
ence to the Governor General in Council, 
to determine whether the sale shall take 
place. 

"This was the last Regulation passed upon 
ethe subject before the date of the sale in 
question. At that time, therefore, the law 
stood thus,—the discretionary power of de- 
ciding whether the whole of a defaulter’s 
lands, or any or what portion of them, 
should be actually sold to pay the arreafs.of 
Revenue, which was originally vested in the 
Governor General in Council, was trans- 
ferred to the Boardof Revenue and Com- 
misioners, subject nevertheless to the control 
of the Governor General in Council, whenever 
he thought ‘fit to interpose in his exeoutive 
capacity. 

But in orderto assist the: Board i in this 
decision, and to prevent delay, it was the duty 
of the Collector, ‘whenever any revenue fell 
in arrear, to report the amount of it. to the 
Board of, Revenue, or Board of Commissioners, 
and, either before or after advertising a sale, 
to send a statement of the particular land of 
the defaulter which he. proposed should be 
sold to pay off the arrears, but the Col- 
Jector was: in no case, to proceed to an 
actual sale without the express sanction: of 
the Board. 

The fact to be ascertained, therefore, with 
respect to the first question, is whether the 
Roard of Revenue had, before. the. disputed 
sale, sanctioned the sale of the whole: talook 
of Belkhuruh, for the liquidation of the 
arrears due from the Rainee. 


- Now, it appears from the evidence that, 
on the 24th of April 1815, the Collector re- 
ported: to, the Board of Revenue that, he had 
advertised- certain lands for sale on the 5th 
af June then next, and ‘transmitted an ab- 
stract statement of the lands in Zillah Behar 
proposed to be sold, for’ the recovery of 
arrears of revenue due to Government up 
-to the Ist of Phalgdon, that is,. to February 
and March 1815. But although the Col- 
lector in Us letter states that he had ad- 
vertised for sale, the lands mentioned in the 
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ETS of any advertisement of any lauds 
of the -Ranee having been published before 
the 2nd’ May following, at which, date the 

advertisement already referred to'was pub- 
lished:. Although this advertisement spe- 
cifies ‘in. the margin -that 74 mouzahs were 
to be sold for the payment Of the balance due 
to Government, of sicca rupees 12,742-10-3, 
and states that the sale was to take place in 
conformity with: the order of the Board of 


EI 


+ 


Revenus, yet thereare no traces in the evi- — 


dence of any previous notice having been 
forwarded to the Board of Revenue, of the 
specific lots that it was proposed to put up for 
sale, and the abstract contained in the Collec- 
tor’s latter of the 24th of April gives no such 
information to the Board, either indeed 
do the Regulations require -that such notice 
should. be-sent previous to the advertisement} 

and as-the. date of the order of the. Board 


* 


of Revenue is not stated in the adwertisee e 


‘ment, there is no reason for concluding that 
any. such authority had at that time been 
given for the sale of any specific lands, for 
realizing the arrears due from the Ranee; and 
there is. no evidence of any communication 
te the Board. of Revenue,. of the intentior of 
the Collector to sell the talook of Belkhuruh 
in one lot for that purpose. There is no 
direct proof, indeed, that (Be advertisement 
was ever forwarded to the Board before the 
sale; and if it had been, without further 
explanation it would not have apprised the 
Board that the .74 mouzahs proposed to be 
sold. constituted the whole of the talook, 
or that the sale of any definite portion, 
would: be suffictent to cover. the amount of 
the arrears ;. neither is there any trace in 
tlie evidence that the Board ofe Revenue at 
any ‘time bsfore the sale had actually given 
authority- to the Collector to proceed to the 


‘sale of the 74 mouzahs in one lot. 


abstract, there -is no evidence. im the pfo- 


It may be-indeéd fairly assumed that the 
Board had been informed that the Collector 
had advertised for sale the 808 mouzalis 
mentioned-in the abstract.of 24th April 1815, 
and that the sale of those ‘mouzahs generally 
had Deen" sanctioned by the Board, because 
it is stated’ that the sale of those estates had 
been postponed from the 5th June to the 
22nd July by the order of - the „Board—a 
statement sufficiently sanctioned by the stib- 
sequent confirmation of Oe sale. But there 
is not only.no direct proof of any specific 
authority from the Board of Revenue, to sell 
the whole talook in one’ lot, but there is 
not even’. a -statement by the Collector ‘that . 
any such dathority had been given. @n the 


contrary;-the statement by the Collector leady _ 
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Section 6 of Regulation XI- of 1822, bY, °, J 
which it is declared that no sale, whether ’ š 
made before or after the promulgation of that. ` 
Regulation, shall be liable to be annulled, 

on the ground af informality or omiésion* 
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to the inference that none such had been 

received be him,—for-in his report, Ap- 

pendix, page. 95, in answer to the Ranee’s 

complaint that the whole talook had been 

sold in one lot, he does not plead the speci- 


fic authority of the Board, but the known 
. general -principles of the Regulations, as 
his justification for having so conducted the 
sale ; a justification amply sufficient if true, 
for itis only when the general directions 
. of the Regulations are departed from, that 
the specific directions of. the Board can be 
required. i 

But as has been‘already shown by Regu- 
“lation XVIII of 1814, Section 11 (Sup- 
plemental Appendix, 33), the Collector is 
expressly forbidden to proceed to the actual 
sale of lands advertised, -without the express 
sanction of the Board, to whom by the 
previous Regulagion of 1812 was entrusted 
the comsideration of and decision on the 
expediency of selling the entire-estate, or 
of disposing in the first instance of any 
particular part of it. And even by the 
earlier Regulations of 1796, when the Col- 
lector, as it should seem, conducted the sale 
upon general rules “laid down. by the Gov- 
ernor. General in Council, without any 
specific directions on any particular sale that 
fell-within the 8cope of the general rules, 
he was bound to select for sale such lands 
‘as from the current vulue of similar lands 


might appear likely to sell for the amount 


to be recovered by the sale, and no more. 

"And the spirit and tone of the whole Regula- 
„tion requirg that where there. are separate 
assessments- upon definite pértions or divi- 
sions of the property, the property should be 
put up to ale in separate lots, unless it 
should be the wish of the proprietor, or for 
‘his .obvious benefit, that: the whole estate 
should be put up in one entire lot, in which 
case the whole was to.be sold, and the 
surplus paid over. to him. 

A reference to the Regulations, therefore, 
shows that the plea urged by the Collector 
was unfounded, while the adoption of that 
plea proves that he had no express diraction 
on.the subject, and that he acted without 
any sufficient legal authority. 

‘Other Regulations were passed after the 


-date of the sale, some of which having a 


retrospective Operation, were cited in the 
argument. Bat none of them. materially 
affect the question now under consideration, 
‘although one of them tends to confirm the 
. view! which has already been taken of the 
effect ,of former Regulations. The provi- 


sign alluded to is in the 3rd Clause of 


oa 


in thé communications that may have passed 


between the Collector and the controlling . e 
Board, provided that the Board shall have: 
actually given authority -to proceed to the 
sale of the specific lot sold. Now, for the ` 


reasons already given, this Clause will not 


protect the sale in question, and its‘terms . 
seem to imply that previous authority by ` 
-the Boar to proceed to the sale of the'- 
specific lot sold, was essential to the validity 


of all sales. 
In the course of the argument, much re- 


liance was placed upon the kubooleut exe.” 
cuted by..the Ranee’s agent by which- she 


subjected the whole of her property and pos- 
sessions to sale, for any arrears that. might 
be due. 


the Board of Revenue itself had only a limit- 
ed power in the sale of an entire estate, and 


the kubooleut purports at the most to give a ` 
more extended power to the Board ; for the 


words ‘‘ chief authorities” could not fairly 
be taken to vest any discretion in the Col- 
lector. But as at the date of the sale, the 
Board of Revenue had, as we have. seen, 
legislative authority for the exercise of au 


unlimited discretion, no additional sanction - 


could be acquired for the Board from this 
kubooleut, and none is given by it to the 
Colleetor. — i 
Fromthe whole evidence in the case, there- 
fore, their Lordships are of opinion that the 
sale by the Collector of the whole talook in 


one lot was an act wnauthorised either by 


the general rules» and principles of the 
Regulations or by any specific authority 
previously conferred by the Board of Re- 
venue. 


It remains, therefore, to be seen what effect 


ought to be given to the subsequent confirm- 
ation of the sale by the Board, and the 
supposed adoption of it by the Ranee. In 
considering the effect of the subsequent 
confirmation ‘of the sale by the Board, it 


must be remembered that the Board hadnot ` 


the supreme but only a delegated authority, 
and that by the terms in which that authority 
was conferred they weresexpressly required 
to exercise their discretion before the sale 
took place;. and that there is no power con- 


ferred on them to adopt and confirm on 
į ugauthorised sale by the Collector. 


€ 


| But. this‘kubooleut, which was ` 
executed op the 24th of October 1801, was. 
given at a time when by the Regulations - 
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* As their Lordships, therefore,” are of opi- 
nion that the sale’ was “illegal and void. in 
the months of June aid. July, sq they think 
-that it was not rendered alid by the un- 
‘authorised confirmation of it by the Board 
ofeRevenue in the month of August. This 
would vlearly be the case. in respect of - any 
sala since the promulgation of Regulation 
XI of 1822, by the’ express provisions of 
Section 25. But, as that Section is not re- 
trospective,- no authority can be derived 
from it in this case, but the priuciplp which 
dictated the Regulation will supply the rule 
without it. And although their Lordships 
would have. been prepared to hold that all 
mere irregularities in the improper and un- 
necessary sale of the wliole talook in one 


- lot, in the form of the advertisement, and 


the manner of their service, had been suffi- 
ciently weighed by the Ranee when she 
appropriated the surplus purchase-money 
to her own purposes, so as to deprive her 
of all claim to annul the sale on the ground 


of such irregularities ; yet their Lordships 


cannot consider the Ranee’s acquiescence in 

a sule, made, as she had every reason to 
believe, by the authority of the Board of 
Revenue, as giving legal efficacy to a sale 
altogether void for the want-of such au- 
thority. It is true that this case is also 
provided for by the Regulation of 1822, 
Section 27; but this Regulation does not 
in terms refer to cases of money received 
before the promulgation of that rule, and 
in justice ought not to beso extended; and 
though as a positive Regulation it may be 
considered as‘an useful amendment of the law, 
there is no, known general principle of law 
„upon which such a rule could-be held to exist 
independently of expres§ euactment. 

Their Lordships, therefore, feel themselves 
constrained to uphold the judgment of the 
Court below, so far as they annul the sale 
of the talovk. 

But their Lordships cannot approve of 

*the manner in which those Courts have dis- 
posed of the pecuniary questions between 
the parties, either as tothe purchase-money 
or the costs. In the view that their Lord- 
shigs have-tnken of the case, the appellant 
stands wholly free from blame : be pur- 
chased the talook at a public auction, which 
to all appearances was regularly held under 
the sanction of Hor proper authorities; he 
paid the purchase-money into the treasury, 
and, after some delay, got possession of the 
estate. The purchase-money was appro- 
priated in part to the payment. of the ars 


e rears due from the Rinee in respect of. that 
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estate, ‘ind as to the residue, applied by the 
Ranee herself to the paymient of other arrears 
due from ber upon other accounts.. The 
Court- below, without entering into any in- 
vestigation of the profits made by the ap- 
pellant during his occupation of the estate, 
has assumed that he had reimbursed himself 
the amount of the purchase-money and iñ- 
terest out of the profits of the estate. 

Their Lordships see no ground upon which 
the Court could found such an assumption, 
According to the Ranee’s account, the talook 
for some years before the sale had not 


enabled her to pay the revenue, and there 


are no facts stated to show thft it had been 
nore productive in the hands of the appel- 
lant. [heir Lordships, therefore, are of 
opinion that an account should be taken of» 
the principal and interest due to the appel- 
lant in respect of the purchase-money patd 
by him. into the treasury, and also of the 
net profits made. by him om of the estate 
during his occupation, and. that upon pay- 
ment to him, by the respondents, of what- 
ever (if anything) may appear to be due to 
him on taking such account, possession of 
the talook should be delivered to the respond-- 
ents. 
the case, the appellant stands acqffitted of all 
blame.in the transaction, their Lordships 


And as, in their Lordships’ view of 


-think - that so much of the decrees of both 


the Courts below as condemn the appellant 
in costs should be reversed, aud that each 
party should- bear his own costs, both in 
the Courts abroad and in this country, and 
they will advise Her Majesty. accordingly. 
Mr, Jackson.—Will your Lordships allow 
me to observe, that there is an allegation of 
improvements on the property ; the allegation 
is, that the purchasers have expended very 


darge sums;in improvements: I trust your 


Lordships: ‘will direct all just allowances 1 in 
respect of "improvements. > Gag: AE 


Mr.. J ustize Erskine.— Certainly, that is 
fair matter of allowance, 
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‘The 6th July 1842. 
zar Present: 

“Lord Brougham, Lord Campbell, Mr. Justice 
Erskine, Dr. Lushington, Sir E; H. East, 
„and. Bir A. Johnston. 

` Limitation—Distant Residence. ` 
SES Imdad Ali and others, 


VETSUS 


‘.Mussumat Kootby Begum. 


Where the party in possession of an estate is a bond 
‘fide purchaser for valuable consideration without notice, 
and the real owner had neglected for 25 years to assert 
her right to the estate, mere distant residence was held 
not to be a sufficient cause to preclude the owner from 
` making an earlier assertion of her right so as to save 
her from limitation by bringing her within the excep- 


., tions of Section 14 Regulation III. 1798 aud Section 8, 


` Regulation IE, 1205. 


- Erskine, J.e-Toe original proceedings 
‘in thts case were instituted by the present 
respondent, Mussumat Kootby Regum, in 
the Provincial -Court at Patna, to recover 
.64 shares out of 160 shares of an altumgah 


-mehal, in the zillah of Patna, comprising 


several villages, which she claimed as her 


‘drfheritance, derived from her mother, Mus- 


.sumat Saleha Khanum, the widow of Nawab 


_ Enayet Khan. 


> In .the Conrt below two questions were 
raised ands decided: frst, whether the 


mehal in question was originally the estate 


of the. Nawab, or of his widow, Saleha 
Khanum ; and secondly, whether the claim 


of the ` plaintiff, Kootby Begum, had been 


-barred by lapse of time, gcecording to the 


d Bengal Regulations. 


that: the plaintiff, as her 


‘The Provincial Court, without giving 
any opinidn upon the first point, dismissed 
the plaintiff's’ suit, with costs, upon the 
ground that, whatever her right might have 
been, her remedy by suit wus barred by 
lapse of time, and that her claim was not 
entitled to a hearing by the Court. 

Against this decree the plaintiff appealed 
to the Sudder Dewanny Adawlut, and that 
‘Court, after hedring the appeal on the 31st 
December 1831, decided, frst, that the 
villages in dispute had been proved to have 
been the property of Saleha Khanum, and 
daughter, was 


` entitled to one-half as her inheritance ; and, 


secondly, that, although as to some of the 
villages the claim of the plaintiff had been 
barred by lapse of (Oms, os ‘to the rest, 


` her remedy had not been taken away by 


the Regulations relied on. The Court 


` therefore modified the decision of the Pro- 


vincial Court by affirming its decree as to 
a part of the estate, and decreeing to the 
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lainit the remainder, and apportioning re 
-costs between the parties. 


The present appellants, who had defended - 
the suit below as ‘purchasers, were dissa-` 
tisfied with this decision of the Sudder- 


Adawlut, and appealed to the Queen in Coumtil " 
against that’ part of the decree that affirmed . 


the plaintiff's right to recover a portion of 
the property claimed by her; and Her Ma- 


jesty having been pleased to refer sûch. 


appeal to the Judicial Committee, the case 
was argued before Lord Rrougham, Lord 
Campbell, the Judge of the Admiralty, and 
myself ; when, on the part ofthe appellants, 
it was insisted that, whatever might have 
been thè original title of the plaintiff be- 


low, her right to recover any part of the 


property had ‘been altogether barred by the 


lapse of time, -and that the decree of the. 
Provincial Court ought to have been wholly 
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affirmed. Their Lordships acquiesce in -this ` 


conclusion, aud are of opinion that. the 
decision of the Provincial Court was right, 
and that the-decree of the Sudder Adawlut, 


modifying it, is wrong. 


In order to explain the ground upon 
which their Lordships have founded this 
opinion, it. will be necessary to refer more 
particularly to the facts established by the 
evidence, and to the language of the Regu- 
lations upon which the question arises. It 
appeared by the evidence that Saleba 
Khanum was the wife of the Nawab Enayet 
Khan Rasikh, and that they. had three 
children, two sons and one daughter... It 
is clearly proved by the admissions of those 


‘under whom the appellants claim as pùr- 


chasers, as well as by other evidence, that 
the mehal in question was the property of 
Saleha Khanum, and that she, having sur- 
vived her husband, held possession . of it 
until her dentb An 1801. 

The two sons died in their mother’s life- 
time-; the daughter, the present respondent, 
and the plaintiff below, was living with her 


mother at Panipnt at the time of the“ 


mother’s death. The eldest son, 
Oollah Khan,’ had died without 
Hafiz Oolla Khan, the second son, had died 
only afew months before his. mother, and 
had, down to the time of his death, managed 
the estate, for his. mother. He left three 
children, two, song and one daughter. 
Under these circumsténces, by the Hindoo 
Law of Inheritance, the plaintiff below be- 
came entitled to one-half of her mother’s 
property, and the other half would descend 
to the children of her brother, Hafiz. These 
children were Kulb Ali Khan, Amin Oolla 


Izzat 


issue.. 
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han; and ` To cre ` Bégum. 
pon the death, however, of Saleha Khia- 
num in 180], 


. Qolla, Khan took » , possession of the ‘whole 


` Beguin assumed the power of selling por- 


` Azim Oolla Khan ever acted as owner 


KI 


of the estate, 
were entirely 
1812, neither 
preferted auy 
heritance. 

On the 4th of March, in the year 1812, 
Mussumat Gusety Begum, the sister, insti- 
tuted proceedings in the Patna Provincial 
Court against her two brothers, tg recover 
a fifth share of the mehal, and by the decree 
of the. said Court, ‘which was: afterwards, 
in the year 1828, confirmed upon appeal 
by the Sudder Dewanny, Adawlut,. she 
recovered one-fifth of the whole estate as her 
share of the inheritance from Saleha Kha- 
num. It is to be observed that the chim 
‘of the sister. and the, resistance on the 
part ofthe brothers proceeded on the as- 
sumption that the whole inheritance had 
descended from Saleha Kiianum to the chil- 
dren of Hafiz Oolla Khan, and that no 
allusion was made, in the course of the: suit, 
to any claim of their aunt, the present 
respondent, although her name is stated to 
have been registered in the Collector’s office, 
lt appeared that, long prior to the com- 
mencemeut: of this suit, namely, in the year 
180], Kulb Ali Khan had settled one-half 
of the property, which be claimed as his 
share, upon his wife, Beejy Begum, and 
Amin Oolla Khan lad. in 1805; transferred 
his share to his son Azim Oolla Khan ; but 
neither of these transfers appetirs to have 


and deult. with it ns if it 
their own, and, until the year 
their aunt nor their . sister 
claim to any part of the in- 


been acted upon farther than by having the, 


names recorded in the Collector’s office, nnd 
the two brothers had, continued to deal 
with the property as “their own. For in 
the year 1807, Kulb Allan, acting for 
himself and his brother, soid a part of 
the ‘estate to Baboo Byjnath Jnhoo, ` and 
althongh, in the years 1813 and 1814, Beejy 


tions of the estate, there is no evidence that 
of 
any partof the estate under the alleged 
transfer to him, but, on the contrary, Amin 
Oella Khan, his father, continued to dispose 
of the estute as if no such transfer had been 
made, and the appellants, at the trial below, 
rested their claim entirely upon purchases 
made from Beejy Begum and Amin Oolla 
Khan. The dates of “those sales, as proved 
in the progress of. the suit, .were in the 
years 1813-14, within twelve years from 
the commencement ‘of ne respondents’ suit, 
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and ahed Fa formed the foundation of - 
the decree of the. Sudder Adawlut, which 
decided, that the plaintiff's remedy had been 
barred as, to Mohi-ond-deen,. sold by Kulb 
Ali Khan.in 1807, more than twelve yoars 
before thé. commencement of the- suit, but 
was not barred as to the residue, which. did 
not appear. by the evidence to have been 
sold before the years 1813 and 1814. 

After the decree had been pronounced, 
the appellants petitioned to have the cause 
heard again, and. to be allowed to put in 
evidence other deeds to prove that, as to 
another portion of the estate, the remedy 
of the plaintiff had been barred. by a sale 
namely, in 1812, 
to Boorham Ali Khan, from whom the 
appellants purchased that portion in 1824.. 
The Court, however, refused, and, we think, 
properly, to re-open the case*for the Rurpose, 
ef admitting evidence which ought to heva 
‘been produced in the first instance, and 
there is no appeal from that refusal ; and 
the question, therefore, for decision is whea- 
ther, under the cireumstances of the case, 
the remedy of the plaintiff had been barged 
by the adverse possession. of Kulb Ali Khan 
and Amin Oolla Khau from the year 1800 
to 1825 ° 

T be? answer to this question depends upon 
the construction of the Bengal “Regulations, 





namely, Regulation JIL. 1793, ` Section 14, 
and Regulation II. 1805, Section 3. By 
Regulation III. 1798, Section: ‘14, Zillah 


and City Courts are prohibited hearing,’ try- 
ing, or determining the merits of any suit 


whatever against any person or persons if 


the cnuse of action-shall have ansen twelve 
years before any suit shall-have been com- 
menced on account of it, unless the com- 
plainant can shéw by clear and positive 
proof that he had demanded the money "or 


matter in question, and that the defendant 


had admitted the truth. of the demand or 
promised to pay the money, or that he had 
directly. preferred his claim, within that period, 
for the matters in dispute to a Court of com- 
petent jurisdiction to try the demand, and 
shall assign satisfactory reasons to the Court 
why he did not proceed in the suit, or shall 
prove’ that, either from minority % or other 
good and sufficient cause, he had been pre- 
cluded from.obtaining redress, 

Now, in this ease, ‘the plaintiffs cause of 
action arose- twenty-five years before the 
commencement of this suit, and no other - 
suit was ever instituted ‘by her on account. 
of it. ' Her: ‘claim, therefore, is clearly barred, 
unless, she can by proof bri ing herself ? 
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within ‘one of the exceptions. The only 


-exception under this Regulation from which 
any protection has been claimed is the last, 


namely, that'she has’ been precluded from 


obtaining redress by a good and sufficient 
cause, and the cause relied on is the 
“diStance of her residence from the estates 
in dispute. and from the tribunal before 
which alone she ‘could have ‘preferred her 
claim. It appears by the evidence that the 
plaintiff lived at Paniput, several hundred 
miles from Patna; but as this distance in 


- 1800 could have afforded no greater im- 


$ 


pediment to the appointment of a Mookhtar 
to enforce her rights than it did iw 1825, 
the only way wm which it can be said to 
have preciuded her from obtaining redress 
would be by keeping her in ignorance of the 
“manuer in which her rights had been usurp- 
ed by ber nephews ; but it must be remem- 
bered that her mother died at Paniput, and 
that her right to one-half the estate devolved 
upon her immediately upon her mother’s 
@edth, and that her not receiving any re- 
mittances on account of the estate must have 
afforded sufficient notice to her ‘that some 
‘one must be usurping her rights, and this 


not for one or two years only, but for a, 


series of more*than.twénty years, during 
‘which time „she appears to have made no 
inquiry, nor to have instituted any proceed- 


ing to assert. her claim, but permitted her’ 


‘nephews to hold themselves out to che world 


- as the sole owners of the estate. 


.. When, therefore, the question arises be- 
tween -the purchasers of añ estate, -from 
persons who had been thus permitted to hold 
themselves @ut to the world as the rroprie- 
tors for more than twelve years before the 
‘purchase, and an owner, by whose neglect 
they had thus been enabled to assume the 


Character of proprietors, the Court ought 
to have some other facts than mere distant 


residence to make ont the proof of some 
good and sufficient cause that had precluded 
an earlier assertion of a right that must 
‘have been well known to the claimant from 
the beginning, The appellants had every 
rerxson to assume that the two nephews were 
the owners, not only from their long and 
undispated possession, but also. from the 


circumstance that when p claim to some. 


share was, in.the year 1812, asserted by the 
sister, no suggestion of the plaintiff’s-claim 
was interposed by her, or in ber behalf. 


Let us then see whether there is any- 
thing in the Regulation of 1805 (bat opens; 


to the. plaintiff the doors of the -Zillah Court, 
*which:the Regulation of 1793 had ĉlosed. 
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Be Regulation II of 1805, Section Ze 


it is declared that the limitation of twelve 


years, fixed by the Regulation of 1793, shall 
also not- ber considered applicable to any 
private claims of right to lands, houses, or 
other permanent immoveable property of the 
person or persons in possession of such pro- 
perty, when the claim of right thereto may- 
be preferred in a competent Court of 
judieature, shall have acquired possession 
thereof by violence, fraud, or any other uh- 
just, dishonest means whatever ; or if such 


actual occupant or occupants may have de-e 
rived his.or their title, and shall not have 


honest title (such as inheritance, purchase, 


fair donation, or any other fair title, believed 
to Anve conveyed a right of possession and: ` 


property) during 2-period of twelve years 
antecedent to the time of preferring a claim 
of right thereto in a .competent Court, 
provided. that such violent, fraudulent, un- 
just, or dishonest acquisition be established 
to the satisfaction of the Court in which 
the claim may be preferred, or if the suit be 
appealnble, to the satisfaction of the proper 
Court of Appeal. 

And by the third Clause of the same 
Section, after prohibiting the Courts from 
taking judicial cognizance of any suit pre- 


‘ferred after sixty years’ non-prosecution, the 


Regulation proceeds to declare that, al- 
though the property claimed may have been 
acquired by an insufficient title within the 
‘period of sixty years, if the property go 
acquired shall have descended by inheritance 
to the person ‘in possession when the claim 
is preferred, or if euch person shall have 
obtained just ande honest possession thereof 
by pur. hase, faif donation, or by any other 
title believed to be just and valid, and not 
appearing to be in any respect collusive for 
the purpose of depriving the plaintiff of his 
right, and éither such occupant himself or 
any other person in his behalf, or from 


‘whom the property may have been obtained 
‘under any of the titles aforesaid, or the, 


whole in succession, shall have held quiet 
and unmolested possession under a title Ce- 
lieved to be just and valid, during à period 


‘of twelve years antecedent to the claim 


thereto being preferred in a competent Court, 
the provisions made in the ‘first and second: 
Clauses of that Section shall not be con- 
sidered applicable to any private claims of 
property so-cireumstanced, which are there- 
fore to. be deemed inadmissible, as heretofore, 


propertyhall have been so acquired by any. 
‘other person or persons from whom the 


been subsequently held under a just and . 
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Se twelve years from the origin of- the 
cause of action, unless the saine be coguiz- 
able under. the exceptionse and Dee 
already in force, © - 

Under this Regulation, the plaintif con- 
tends. that, although: her claim was not 
preferred.to any competent Court till- more 
than twelve years after her cause of action 
had arisen, yet that, as her nephews had 
acquired possession ‘of the property by un- 
just and dishonest means, and as the purchase 
by the appellant, howover fair and just, had 
been made within twelve years, neither they 
nor any person under whom they claimed, 
"bad, during a period of twelve years’ ante- 
cedent to the time of her preferring her 
claim, held under any fair title, believed to 
have conveyed a right of possession and 
property. The pr ohibition contained in Re- 
gulation III. 1793, Section 14, was noteap- 
plicable to her case. 

In considering the provisions above refer- 
red to, it must be kept in mind that one 
main object of these Laws of Limitation is 
to protect an honest purchaser from the 
consequences of an owner’s neglect to as- 
sert his rights, and thus giving to an usurper 
the semblance of a title which he did not 
really possess, and that, by the express 
words of the Regulation,. the proof of. the 
fraudulent, unjust, or dishonest acquisition 
is thrown upon the plaintiff. It is neces- 
sary, therefore, to ‘ascertain what is meant 
by an unjust or dishonest acquisition. It 
is obvious, from the third- Clause of the 
Section, that it is not intended to inelude 
every acquisition without a just title, for by 
that Clause acquisitions are protected that 
have been obtained by any title believed to 
be just and valid, though in reality insuff- 
‘cient. If must be necessary, therefore, for 
a plaintiff, in the first plate, to shew that 
the person under whom an‘occupant, by just 
title acquired within the twelve years, de- 
rives his title. had acquired his possession 
by a title which he did not at the time 
“believe to be just and valid. 

The plaintiff in this case contends that, 
as her nephews must have “known ` that 
one-half of the inheritance belonged to her, 
and as they must have known that she was 
‘still alive, their assumption“ of the entire 
property was a dishonest acquisition, and 
could not have baen claimed by them under 
any title which they believed at-the time to 
be just and valid. 

It cannot be denied that there are many 
circumstances leading to a strong suspicion 
that-this was the case, and the Sudder 
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Adawlut appears so to have considered it. 
But strong as the grounds of suspicion 
undoubtédly are, their Lordships do not 
consider ‘the facts proved as sufficiently 
establishing to' their satisfaction that the 
nephews knew that they had no right to the 
whole estate. ‘They may have originally 
taken possession under the belief that their 
father, Hafiz, had acquired a title to the 
property,-of which he had been in possession 
up to his death. They may have been 
ignorant of the existence of their aunt or of 
her title to-any share of the property ; there 
is no evidence of .their being aware of 
either; that they were so could ‘ouly be 
matter of conjecture; but fraud and dis- 
honesty - are not to be assumed upon conjec- 
ture, however probable. But, to avoid the 
effect of the lapse of time, the plaintiff must 
establish the existence of edhscious justice 
fn the acquisition by proof. Their Lord- 
ships think this has not been done, and 
therefore they will advise Her Majesty to 
reverse the decree of the Sudder Dewanry 
Adawlut, and. to affirm the decree of the Pro- 
vincial Court, with costs of both the Coyrts 
below, but without costs of this appeal to 
Her Moj esty. 





" The 8th-August 1842. 
Present : ) 


Lord President Wharncliffe, LoraBroughem,. 
Vice-Chancellor Knight Brice, * Dr. 
Lushington, Sir ©. H. East, and Sir A. 
Johnston. 


. Sale for arrears of Revenue. 


On Appeal from the Sudder Commissioners 
of Bengal, 


Baboo Deep Narain Sing, 
versus 


Lal Chutterput Sing. 


Suit drought in 1821 to annul the sale of a zemindary 
in Allahabad which took place in 1802 fdr arrears of 
Revenue. The Privy Council concurred in the conclu- 
sion come to by the Mofussil and- Sudder Commissiuns 
constituted by Regulation J..1821, that the sale ought, 
notavithstanding the great lapse of time, to be set aside; 
but considering the bord fide character of the sale, 
awarded compensation to the purchaser, ` 


Viċe; Chancellor Knight Bruce.—Turs 
case has been properly argued on the’merits. 
The.doubt suggested by one of the “learned 
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_ Counsel for- the appellant, whether the dis- 


- ed upon, and seems to us excluded from our 


` 


_ same Appendix, page 18:—~‘ That, as the 
~“ special pleas urged by this defendant, in 
- {his reply filed in the Court of Appeal for 
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Diet Lo which the zemindary or pergunnah 
in question belongs, is within the operation 
and powers of the Commissioners) whose 
judgments are before us, has not been insist- 


consideration by the.whole state of ‘the 
cause. 

We think also that the argument has 
rightly laid no stress on the circumstance of 
. the son of Lal Juggut Raj, and not Lal 
Juggut Raj himself, though alive, having 
been the complaining party in the proceed- 
ings below. Having regard to the nature 
of the jurisdiction and question, the petition. 
of Lal Juggut Paj, printed in page 21 of. 
the Appendix,” and the course taken by all 
parties, we could not have. given effect to 
the objection, if pressed. 

The length of time also that elapsed 
Detweeh the sale, of which complaint ig 
made, and the commencement of these pro- 
ceedings, though very properly urged as- 
gatter, of grave consideration with refer- 
ence to the judicial discretion to be exer- 
cised, and the mode of exercising it, has, 
with equal propriety, been admitted, on the 
part of the appellant, not to form an objec- 


tion to the jurisdiction, or a bar to relief in. 


a case such as the present. 


.The rejoinder, indeed, of Deep Narain’ 


Sing, before the Mofussil Commission, is thus 
expressed upon the subject of time in the 


é: the ‘Division of Benares, to shew that 
* plaintif’s action was- not cognizable by 
“that Court? owing to the expiration of the 
DH period of limitation, Se, are considered 
“ incapable to the Special Commission with 
“reference to the provisions of Regulation 


“ I. 1821, the defendant will not, therefore, 


dwell upon them any longer in this 
“ place.” 

The first point in "question is, or rather 
was; whether this case could correctly be 
considered as coming within either of the 
predicaments enumerated in the second 
‘Clause of the third Section of the Regulation 


of January 1821, under which the pro-, 


ceedings arise. For, if not, the Commis- 
sioneis might well have been contended to 
be without authority in the matter, 

. It was, however, conceded, on the appel- 
lant’s part, in an early stage of the discus- 
. sion, that, whether the Rajah of Benares 
or Deep Narain Sing was the real pur- 





predicaments ; that, namely, of the ome, 
chaser having been aù officer on the Collec: 


tor’s establishment, or, employed in the: 
collection of the public revenue within: the. 


district, or in he private service of thé 


Collector, or the surety of such officer, or . 


a relation, dependant, or connexion of su@h 
officer or surety—a conclusion ineVitable 


from the documents set forth in pages 31, ` 


32, and 33vof the Appendix. 

It may be true that the written pleadings 
below. do not suggest this pointedly, or do 
not suggest it at all, The terms, however, 
of the Regulation, and of the Resolution or 
Order of the Governor-General in .Council,, 
dated 27th February 1821, the nature of 
the jurisdiction, and the simplicity of the 
fact, render the omission for the present 
purpose not material. Nor are we to be 


understood .as meaning to express, or inti- 


mate.an opinion, that there is not any other 


(we think, on the contrary, that there is.at - - 
least one ‘other) of the described predica»). 


ments within which the case is- plainly 
brought. 
that the Commissions had legal authority to 
set aside the sale,—not that the power ought, 
in the particular. case, to have been exer- 
cised, The question, then, arises whether, 


as the Commissions were not of necessity 


„bound to exercise it, though legally vesied 


in them, the respondent's pleadings before 
them stated, and the documents and facts in 
evidence proved, a case upon which it was a 
right and sound exercise of discretion to 
set aside the sale. 

The pleadings are, in our opinion, suffi- 
cient for the purpose, eren independently of 
the enlargement fram form and technical 


„rules which is conceded to proceedings un- . 


der the Commissions, perhaps by the Regu- 
lation of January 1821, 
the Resolution or Order of the 27th -of 
February in that year. 

The documents and facts properly in 
evidence, whether we reject the doubtful 
and suspicious’ part, or consider it in con- 


nexion with what is authentic and worthy - 


of reliance, appear fo us, upon an authentic 
consideration of them, assisted materially 


‘by the able discussion to which they haee 


been subjected from the bar, to warrant the 
conclusion to which both Commissions have 
come, ‘that the sale of the zemindary or 
pergunnah i in question otght, notwithstaud- 
ing the great lapse of time, to be set aside. - 

But in agreeing thus far as we do with 
each of the tribunals below, we desire not 


phaser, the case fell within onọ of those | te be understood as adopting or acceding to 
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This, however, only establishes ` 


but certainly by ` 
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\ * gil the conclusions of fact, or as following |“ might easily-resort, they-would continually 


or assenting to the whole of: the reasonipg 
upon ‘which either Commission appears -to 
have proceeded. ` And especialy we. think 
, It right to say that a perusalgof the letter or 


despatch ‘from Lord Wellesley ` of the 8th- 


of March 1802, satisfies our minds that the 
clause’or passage on which reliance has been. 


: placed, as if it contained a positive prohibi~ 


tion of such a sale as that in question at the 
time when it took place, does not bear that 
interpretation ; that it was one ofadvice and 


recommendation, and not part of thg orders: 


or directions which the document con- 
gained. KÉ? T i D 
- Though differing, however, from the man- 


datory construction which has been put on 


this passage; and which the context does 
not allow, we are far from saying that it ia 
a circumstance in the case not deserving 
attention; on the contrary, it tends to shew 


that the Supreme Government recognized- 
the general correctness and propriety of the- 


views suggested by the Lieutenant-Governor 
in his despatch of the 7th of January pre- 
ceding. . S 


The printed extracts from the two do- 
cuments are thus at pages 40 and 41 ; the 
extract from Lord Cowley’s despatch is as 
follows :—‘In realizing arrears of revenue 
"in the Company’s provinces where other 
“means fail, recourse is had to a sale of the 
“ land, and within the last eleven years this 
“ Regulation has occasioned the sale ofa 
‘“ large proportion of the land and the 
“ dispossession of a great number of the old 
‘‘zemindars. Some of these may have 
“ become inferior cultivators, and some may 
‘“ have sought other means of livelihood, 
“but under a Govergment so long and so 
“ well established few havg ventured, or, if 
“they have ventured, few have been able, 
“ ta maintain themselves in‘a state of insur- 
“rection. But from the temper, disposition, 
“and character of the inhabitants of the 
ceded countries, particularly of the province 
“of Rohileund, I have no doubt that they 
"7 would rather submit to the varied modes 
“ of oppression to which they have been ac- 
** eustomed under the Nabob’s Government, 
“awhile their zemindary titles’ should be 
“ continued to them, than enduré to be 
“ dispossessed of their lands in the most re- 
“ gular and legal mode under new regulations. 
“The former, grievances they would think 
“ supportable under the hope, however 
‘“ slender, of future redress, but the latter 
“ would drive them to déspnir ; and fromthe 

“neighbouring countries,- to which they 


“infest their alienated. lands. Though not 
“ prepared to give any specific detail on 
“this subject, I am satisfied that where co- 
‘‘ercion is necessary to realize the dues of 
“ Government from defaulters, some mode less 
" offensive should be devised, and ‘a sale 
“ of the land only resorted to in the last 
“extremity.” - l l 

The printed extract from-the answer of 
the Governor-General. to that despatch 
is this :—* No sales of land for the recovery 
“of rent due to Government’ should be. 
“ authorized within the ceded provinces 


++“ until a more effectual settlement of the: 


“ country shall have taken place.” < - 

The sale under consideration, which took, 
place in the very year in which these, 
important papers were written, and in the 
countries to which they relate, was one of 
shat very. kind which-Lord Cowley Was sa-° ° 
tisfied should be only resorted to in the last 
extremity, as being a measure less tolerable 
in the- estimation, of the inhabitants of 
these provinces, so recently added to -the 
British empire, than the different oppressions, 
which they had borne under their natfve 
rulers, and as calculated to drive them to - 
despair, but whieh Lord Wellesley consider- 
ed should not take place’ at all before a- 
more effectual settlement of thè country— 
a settlement that, according to our view of 
His Excellency’s meaning, had not taken 
place at the time when the sale was made. 

It may be said that it was made with 
the sanction of the local Government, of - 
which Lord Cowley was a prominént 
member, or the chief under the supreme 
Government. The sale, however, was not 
at “Bareilly, but at Allahabad. The au- 
thority for it, if, upon the whole view 
of the circumstances, authority there was, 
which proceeded from Bareilly, was conse- 
quent upon the representations of the case 
made to the. provincial Government, then ` 
by-Mr. Ahmuty, the Collector at Allaha- 
bad—representations which, as they appear 
to us, placed the defaults and conduet 
of Lal Juggut Raj in a light stronger’ and 
mora unfavorable to him than the facts, 
so far as we are enabled to judge of 
them, really warranted. The Government 
at Bareilly may have beén led to think 
that the case was one of the last extremity. 
We do not see grounds for holding that it 
was of that character. - ` 


Considering the circumstances | ‘under ` 
which Roy Madary Lal had obtained the 
increased jumma from Lal Juggut Raj ;. thee 


ie, 
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large amount of that i increase ; the position 
in which himself and his property hed been 
placed when the subsequent ` documents 
obtained from him were obtained ; the ques- 
tionable and doubtful state of his accounts 
before and at the time of the sale, as ap- 
pears from Mr. Ahmuty's Report of 4th of 


` November 1802 (page 44 of the Appendix), 


and from other sources, the high degree of. 
probability, if not certainty, that,- had Lal 


e Juggut Raj been allowed all- that ought to 


have been allowed to him, the balance claim- 
ed from him would at least have been 
greatly reduced ; considering the harsh 


_ measures uséd towards him, “the pressure 


ER 


‘the terms and conditions whieh 


_ under which he was placed during the 


earliest period of a Government and an 
administration of public affairs: which were 
altogether strange and new to the country, 
not forgetting elso the kind ‘of notjces 
y which the sale was preceded, and thes 
circumstances generally by which it was 
-accompanied and immediately followed, 
we cannot, consistently with thé declared 
object and- intention of the Regulation of 
January 1821, avoid saying that the sale, if 
nof protected by length of time, ought not to 
‘stand; and that, having regard, on grounds 


_ of private juatige, to the state of embarrass- 


ment, difficulty, and distress to which Lal 


- Juggut Raj Was reduced, as well as to ‘the 


powerful adversaries opposed-to him, and on 
grounds of general policy, to the motives and 
spirit of the Regulation of 1821, it would be 
inequitable and publicly inexpedient to 
* permit such a title to be protected by the 
‘Japse of time that has taken place. 

The effect_that it ought to have as to 

© 

should 
accompany the appellant’s deprivation of 
the property is open to very different 
considerations. 

Without entering into a more minute 
detail than is necessary-or may.be expedient, 
we consider it right to add that, among the 


_ evidence which has most strongly influenced 
. our minds with regard to the character of 


the sale, the conduct of those concerned in 
it, and the manner in which. it should be 
treated, are the following documents to which 
it may be as well to refer in a chronological 
order, commeucing at a tine less, we 
believe, than two months after the cessidn 
by the Nawab Vizir. 


ist. The perwanna to Juggué Raj of 
the. 4th of January 1802, page 240 ; 


next ‘day, in the same page; the letter and 
"advertisement for Juggut Raj’s EE 


"ment of Jugg 


the- 
` ikrarnamah of Baboo Nek Sing, dated . the 


sion, both also dated the 5th January 18029. £ 


page 241, coupled with the Collector’s de~ 


'spateh to Bareilly, also of the 5th January 


1802, page 41, stating thus as to Juggut 


 Raj’s- property—ẹ“ I have deputed a sazawal.. 
“ (Baboo Nek Sing) to make the collections - 
‘£ from the zemindars, and as Juggut .Raj®. ` ° 


“ profits were considerable, these perg‘unnas 
“ will still yield sufficient assets to ensure 
“ the revenue of the current year, to its 
“ full extent d" stating also this: “I have 
“ issued the necessary orders for the attach- 


“ directed the several officers to Ae vigilant 


“in apprehending his person, ‘should he, 
mf attempt to enter the SES jurisdic. . 


t tion.’ 


the same date, at page 42, "e ‘in these 
words: “Sir, I am just informed by one 


"rof my sowars, that Juggut Raj was safely. 
“ lodged-in the fort of Loundeh, with a 
On the: ` 
“ supposition that this, account is correct, 


“ party of three hundred followers. 


“í I think it will be advisable, in (he first 


“instance, to summon Juggut Raj to deli-.. . 
meer up the fort, offering him the protec- 


“ tion of Government in the event of his 
“ settling his wasilat for the current year, 


u Should Juggut Raj make any resistance, 


“ you will be pleased to- adopt the neces- 
‘‘ sary measures for securing the fort, if you 
“ conceive, from local investigation, that 


“ such an event is practicable with the small - 


“force at present under your command, 


“ otherwise I could wish you to prevent his- 


o escape, if possible, till further assistance. 
‘ean be afforded. In- the meantime, you 
« will report to me; should Juggut Raj de- 
“cline to deliver up the place, the strength. 
“ of the fort, the force that is likely to be 
“ opposed to you, as the well as the addi- 


. Gong troops yeu will require for obtaining 


‘ possession and securing the person of 
“ Juggut Raj. 
‘ detachment of police is required, you are 
“ authorized to withdraw that company for 
“í the present service.” 


I will next notice the Collector’s letter of . 


the 9th. of January 1802, four days after, 
at page 22; then. the several perwann&s’ 
to Baboo Nek Sing and to Juggut Raj 
and his dewan, of various dates in ‘January 


| and February 1802, pages 241, 242, 243, and 


244; the Collector’s letter to Mr. Mercer 
of the 9th of: February, and the -kowl? 
namah of Baboo Nek Sing, of 21st of 


His despatch also to Capt. Woisley, of : 


If the immediate nid of the: 


[Vol. "a 


gut Raj’s proper ty, and-have - 


February 1802, at pages 22, 42,-and 25 ; . 


then the bond and petition of Lal. d ugeut 


\ 
\ 


d + 


Apel: 


Raj. of the same 21st of. February 1802, i 
, at pages 24, 244; and- 248: 
to Baboo’ Nek Sing, Baboo Ram Kishen, and 1. 


` 1801, to the 10th of April 1802 ; 
wanna’ to Ram Kishen Sing, of the 17th of |- 
. April 1802, mentioned ot ‘the top -of page 


261, 
‘all substantially contemporaneous with the 


~ 
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‘the perwainas 


Juggut Raj, of the 23rd-and 54th of Febru- 
ary 1802, at pages 246, 24g, and 25; the 
„ several perwannes and petitions of, various 
*-dafts between the 24th of February and the 
16th of April, both . inclusive, of which 
some are set forth and thé others mentioned 
in pages 248, 249, 250, 251, and 252 ; the 
Collector’s narrative or order, pages "253, 
254, and 255, containing a statement on the 
subject of Lal Juggut Rajs affaig and 
transactions from the 20th of ‘December 
‘the per- 


256 ; the notice pérwannas and advertise- 


' ments of various dates ia May and June 


1802, at pages 259, 260, and 261°; the petj- 
tion of Lal Juggut Raj, with the Collector’s 
answers or orders upon it, dated the 17th of 
June and 2nd of July 1802, at pages 30 
and 49; the ‘estimate, memorandum, * or 
sketch of ‘account ou which the. bond dated 
the 29th of Juve 1802 was founded, the 
bond itself, and. the surety or bail bond of 
the 2nd of July following, at pages, 28, 29, 
and 262, these three documents being 


petition and the auswers. or orders upon it 
just mentioned. 

Next the letter of introduction and- re- 
commendation of Chittoo Sing from. the 
Rajah of Benares, of the 25th of July; at 
page 30.. The documents of 14th of August 
and 5th of September. already mentioned 
with respect to the suretyship. - 

Then the letter to the Board at Bareilly 
from Mr. 
more than three weeks” before the. + period 


appointed by the bond dated the 29th of 


June, for the payment of thee instalment : of 
32,206 rupees, 15 annas, -3 pice, but silent 
as to that transaction ;-between which letter 
and the date of the answer to it (the answer 
eing ` dated Ilth September) occurs thé 
advertisement of 8th September, for the 
sale of the ‘zemindary on, 30th October; 
these documents are. in ` pages - 82, oS ane 
2708. > > i 


The answer of 11th September, the time 
of the receipt of which does not’ appear, is 
thus- at page 33,—it ig to Mr. Ahmuty from 
the Board of Commissioners: “ ‘Sir, —I have 
“the honor to acknowledge the receipt of 
“ your letter of the Let instant, and am 
er directed by the Honorable the Lieut. -Gov-- 


e“ernor and Board. of Commissioners to” ultimo, and have to request-that you will ° 
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6 fair- 
TT accounts, his estate will be publicly sold, 


Ahmuty,; dated Ist September,. 


` Council, | 





= inform you that, ~as it, appears from your 
“lotter that Júggut Bai still continues. to 

** persist in declining to pay-the balanee-due 
“ from him, they authorize you to issue a 
“ proclamation, setting forth that, unless 
“ Juggut Raj shall appear. and’ agree ‘to i 
and equitable adjustment: of his 


** at a period to be fixed by you, which the 
“ Board: are of opinion should be rather 
“ later than the 30th of September, in order 
"to afford ` sufficient time to Juggut Raj to 
“avail himself of the: opportunity now 
“ afforded ro him for. a satisfactory and ami- 
“ cable adjustment of his account.” 

We would then notice the ‘advertisement 
of 18th: September, fixing 10th of October as 


the day of sale, and the contemporaneous , 


perwanna to Juggut Bai. of the 25th of 
September, the last instalnrent day, not 
having yet arrived. Those- are -at pages 
270 and 271. 

Then the advertisement of the 5th of 


October is in these words: On the 18th e 


"of September 1802 A. D., :an advertise- 
* ment was published, stating that, on the 
«16th of -October - proximo, pergunnh 
“ Barah, the-zemindary of Lal Juggut Ra’, 
“would be sold by ‘public ‘aytion ‘for the 
“ recovery -of a Government drrear. It is 
“ now ordered that the said adertisement 
“ be cancelled, and, in lieu of it, another 
de advertisément be, issued, in conformity 
with the orders ‘of the chief Boar d; under 
“ date the 11th of September ultimo, to this- 
“ effect :—that, whereas the said* Juggit. - 
"7 Raj withholds the’ payment ‘of a large 
“amount of reyenue justly due to Govern- 
“ment, and contumaciously and fraudulent- 
‘ly evades its discharge, should the afore- 


“named, . therefore, personally attend, and 


"par up the arrear justly due by -him into 
“the public treasury by the 30th of Octo- 
“ber instant, good; else the pergunia of 
“ Barah, the zémindary of the aforenamed 
“ person, ` will be sold by public-auction on 
“ the aforesaid date, in liquidation of the 
“ Government balance, and the ‘auction-. 


“ purchaser of the said pergunna will be - 


“ entitled,” and so op. 

. This advertisement may, or may not, be 
the same with ‘that whichis found in psgé 
273, not is it-very material to: insist upon 
any difference between the two. 


Then comes -the Collector’s letter tọ 
Bareilly of the 6th of October, at page 44, 
which is this :=——“ I have to acknowledge 
“the receipt of your letter of the, dei 
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be pleased to report to the Honorable the 


“ Lieutenant-Governor and Board of Com- 
‘‘ missioners that, in conformity to their 
“order, I issued, on the lst instant, a 
“ proclamation, setting forth that, unless 
“ Juggut Raj shall appear and agree to a 
+‘ fair and equitable adjustmert of his 


“ accounts, his estate will be publicly sold. 
- “on the 30th of the present month,” and so 


on. “I have, further, had coveyed to 
“ Juggut Raj, who resides at present in 
“ Bundlecund, a copy of the proclamation, 
“together with a perwanna from myself 
“ encouraging him to return to his estate.” 
Lastly comes the record of ths proceed- 
ings of 30th, of October, the day when the 
business was completed, the day oi sale} close- 
ly followed by Mr. Ahmuty’s despatches 


` .to the Board of Bareilly of 4th cf Novem- 


ber and 30theof November 1802, between 
which, and probably after which, .that 
Board communicated with him, though to 
‘what effect is not disclosed, and seems not 
to be known. These despatchzs exhibit 
not only uncertainty as to the amount of 
the debt due or to be considercd as clgim- 
Able, but a want of accuracy on the part 
of the Collector. These are in pages 36, 
36, 44, 45, 46, 274, 275, 276, and 277. 

We are not unaware of the propriety „and 
expedienc¥, in general, of giving great 
weight to acquiescence or delay on one side, 
and to long possession. on the other, or of 
the generally questionable policy of dis- 
crediting or lessening the public faith in 
transactions having the sanction of the Gov- 
ernment or its officers, These and similar 
considerations were, however, in the cog- 
nizance of the framers of the Regulation of 
1821, and by them it was decided to be, on 
the whole, just and expedient that, in the 
peculiar position in which the inhabitants 
of this part of India were plzced at the 
commencement of the British rule, there 
should not be applied to the investigation of 
the pecular transactions, and the redress of 
the peculiar hardships whic’: then took 
place, merely ordinary principles. 

The Regulation of 1821 was preceded 
by Mr. Stuart’s Minute of 182C, containing 
these passages: “I solicit the attention of 
“ the Board to a matter of considerable 
“importance. During the first six or seven 
“years which followed the aquisition of 
“the provinces ceded to us ky the Newab 
“ Vizir, the mal-administration of Allaha- 
“bad, and some of the xcighbouring 


“ districts, combined with the intrigues and |, 
e "` influence of certain opulent and powerful et redress. It is a noble principle of the S 
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“ natives, and the poverty and ignorancegf * 
“the zemindars and talookdars, led to the . 


“ abusive alienation, to a great extent, of 
“landed estates within those districts, and 
“to the congequent ruin and extreme, 
“ misery of the proprietors. For a full 


“ detail of those transactions I refer to@he ° 


“report from the Board of Commission- 
“ers,” and so on, 

He then refers to certain documents 
which are mentioned, and he proceeds” to 
say—“‘ From those documents, of which, 
D for gonvenience of reference, extracts are 
“ annexed to this paper, the Board will 
“ observe that a Special Commission was 
“strongly recommended by the Board and 
“ Mr. Fortescue for the purpose of investi- 
“gating the alleged abuses, and affording 
“ redress to the injured parties. The con- 
‘“ssideration of the measure was postponed 
“for the time. and has not been since 
“ resumed, owing probably to the suspension 
‘ of the introduction of a Permanent Settle- 
& ment into the Ceded Provinces. Now that 
“ the measure of Settlement in the Ceded 
“and Conquered Provinces, upon fixed and 
“ permanent principles, is again under con- 
" sideration, I venture strongly to recom- 


“ mend to the Board the institution of a _ 


" Special Commission, as formerly suggested, 
“ for the purpose of investigating the abusive 
“ alienations in question. I beg accordingly 
“ to submit to the Board the accompanying 
paper, comprising an outline of the plan 
“upon which the Commission should be 
“instituted. The investigation of these 
“ cases, with any hopes of success, will 
“ require a thorough research into volumin- 
“ous and complicated Revenue accounts. 
“ Tt will requre local enquiries, and free and 
“ constant communication with the parties 
‘themselves snd with the local officers. 
“The delays*and forms ‘of the Courts of 
« Justice oppose great obstacles to their 
“ conducting investigations upon those 
“ principles, and the parties injured are 
“« equally incapable of supporting the expense 
“ of protracted litigation, and of defending 
‘‘ themselves in that course of proceeding 
‘‘ against the arts and intrigues of their 
‘opulent and powerful adversaries. These 
“ reasons I have no hesitation in urging a8 
“ fully justifying a special deviation from 
“the ordinary system of our judicial ad- 
“« ministration. The delay which has occur- 
“ red is unquestionably to be regretted, bat 
“ I cannot think that it is a sufficient ground 
‘ for excluding the injured parties from 
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e said: “The persons who have suffered -by 
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"o English pres that Go “time shall avail in 


% favor of ‘fraud, and I: believe that there 


(neier ` were - SEET CHE to- which the 
‘t maxim’ was more justly applicable. 


` rr would indeed -bé an ‘affecting reflection 


3 


d "rale but contrary to the true intent and 


- “of the weakness and ignorance of the 


. “their just rights a great number of the 


~ 


“that men who have acquired estates by 
“the basest means should enjoy all thé-ad- 
“ vantages of a Permanent-Settlement, whilst 
“ their victims, should have: their misery 
“ heightened by being the hopeless witnesses 

“of the increasing value of the property 

“of which they have been so Se 
“ despoiled.” 

The preamble of the Regulation. of 1821, 
go far‘ as it is material now to quote if, was 
thus expressed at pages 3 and 4 of ‘the Sup- 
pleméntal Appendix :—“ It has appeared 
“ that, in the first seven or eight years after 
* the acquisition of the Ceded Provinces by 
“the British- Government, the native 
“ officers of Government, ‘their relations, 
“ connections, aud ‘dependants, -taking ad- 
** vantage of the novelty of the British ‘rule, 


* people, and {in some cases) of the culpable 
“supineness and misconduct of the Euro- 
"" pean functionaries under whose suthority 
“ they were employed, contrived, by fraudu- 
“lent and iniquitous practices, to acquire 
“ very extensive estates in several of the 
“ Provinces in question, more especially in 
“ the districts of Allahabad, Cawnpore, and 
" Goruckpoor, thus wrongfully depriving of 


“ ancient ‘land-owners, and reducing them 
“ and their numerous dependants to ruin and 
“ misery. ‘These abuses have been chiefly 
= ` practised ‘through the perversion, to the 

" purposes of chicanery and fraud, of the 

“ rules enacted for thg collection of the 
“ Government revenue, moye especially the 
“ provisions relating to thé public sale of 
“land for arrears. Under’ cover of these 


“meaning of the law be which (though a 

* considerable: discretion was left to the 
“ Revenue authorities) the measure. of a 

“public sale. was principally designed for 
cases of embezzlement, contumacy, or 
‘‘ fraud ; many éstates were sold from which 
« go balance (or a very trifling balance) was 
“ due, or on which the arrear accrued with- 
“ out any embezzlement or wilful. default on 
“the part of the -Budder Malgoozar, and 
“ others were disposed of without an observ- 
“ance-of the: prescribed ‘forms 27 and then 
other circumstances are alluded to. 


In a subsequent part of the Preamble it it 
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“ the'aforesnid abuses are, for the most part, 
“ poor and ignorant men, unaccustomed, 


‘under the former Government, to'any re- 


"7 gular- ‘system of law, little acquainted 


t with the principles of the British Code, 
“or the regular forms of British judicial 


“ proceedings, incapable of availing them- 
“selves of the protection it was designed 
“to afford, and possessing not the means 
“of securing the aid of individuals better 
“informed, while those opposed to them 
“ are, for "the most part, men of wealth and 
ras power.” 

‘He then goes on to make other import- 


cant observations with reference’ to that sub- 
ject, pnd proceeds thus :—“ The proceedings 


mof the established Courts must necessarily 
“ partake of uny defects belonging to the 
‘law which it is their duty to administer, 
‘and it: would be obviously inconsistent 
“with every sound principle to grant a 
‘general discretion to` those Courts to 
mr deviate from the law ‘on individual views 
“of expediency or justice,” and then, afte? 
some further remarks, it “is thus express- 
ede:—*"' In consideration of the above ci- 
“ cumstances, it has appeared to the Gov- 
“ ernor-General in Council to be essentially 


“necessary to the ends of*justice that a 


tS pecial Commission; with large discretion- 
‘ary powers and with full authority to 


“regulate its proceedings according to the 


“exigencies of the cases ‘brought. before 
“it, should be constituted. for the purpose 
S of investigating the cases above described, 
“of restoring *to their just rights the 
“ zemindars and other proprietors who have 
“ been wrongfully dispossessed,’ and so on, 
and the rules are there laid doen, ` 

The subsequent Resolution or Order of 
Februaty 1821 had these passages: No. 
18—‘*In cases, however,.in which the Com- 
‘ mission’ may adjudge: “compensation not 
“ exceeding Rs. 1,000; orin which they may 
“ adjudge the repayment, by Government, 
“of the purchase-money of any mehal of 
“whieh the sale may be annulled, or in 
“which they may direct the price of the 
‘* stamped paper used for a plaint or petition 
‘of appeal, in lieu of the institution-fee, to 
“be returned to the party by whom the 
“amount may have been disbursed, an 


“ order, ‘signed by the Commissioners, and ` 


de specifying the nature of the charge, shall 
“be ‘sufficient authority for the Collector 
“of the District immediately ` to pay the 
"7 amount?” = 

No. 22. “ With regard to, the rules of . 
fpr actice and forms of proceedings to be ` 
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“ followed by the Commissioners, Hs Lord- | “ 
“ ship in Council presumes that it will not 


“be necessary materially to deviace from 
“ the course followed by the Civil Courts, 
“with this important exception, that it 
shall, be specially their duty to institute 
“fn active enquiry into all the circum- 
“ stances of the cases brought before them, 
and to take their own course for the in- 
vestigation of the truth, without confining 
“ themselves to the points stated by the 
“parties, or by any technical ferms or 


H 


í 


- “ pleading or management.” 


Nos. 25 and 26 are of the same character, 

No. 32 is this— It is not, however, the 
“ personal character of the officers entrusted 
“with the administration of Civil justice 
“« that has chiefly led to the institution of 
‘this oficial tribunal. In determining on 
“the measure, His Lordship in Council has 
“ been still more influenced by the persuag 
“ sion that the system under which those 
“ officers have to Act, and the laws which 
“they were bound to administer, are serious- 
“ly defective in their application to the 
“ Ceded and Conquered Provinces, while the 
“ principles of Revenue management were 
“ very imperfectly settled ; the Reve mue au- 
“ thorities have been compelled to decide on 
“t the most important points relative to pri- 
“ vate rights amidst the uproar of a general 
“settlement, and under the urgency of 
“ securing the revenues of inordinarely ex- 
“ tensive districts. That they should have 
«fy equently erred, can excite no surprise 5 ; 
“ that thelr errors were extensively injurious, 
“it would be preposterous to doubt. In 
“ many instances those errors admitted of 
“ no legal remedy by the Courts, because 
“they were committed in the exercise of a 
“ discretion which the Courts could not 
“legally control; and that the ordinary 
* tribunals should, among a people new to 
“our rule and accustomed to the arbitrary 
‘ domination of native amils, have failed 
“ to protect the agricultural community from 
“ the consequences of the acts of the officers 
“of Government, even where those tri- 
“ bunals were-competent to interpose, is as- 
“ suredly no impeachment of the individual 
“ functiduaries by whom they were filed, 
“nor any conclusive proof that they are 
“ not generally well adapted to secure the 
“impartial .distribution of justice between 
“ individuals, and in territories long settled 
“ under our Government.” 


Some time afterwards, the Regulation of 
1823, printed at page 8 of the same Ap- 


i pendix, provided that— First, such part 


REPORTER. 


Dé VI ah, 


of Clause 1 Section 3 YEERE I of, 
1821 as restricts, or can be construed to’ 
restrict, the gognizauce of the Commis- - 
sioners acting under the provisions of 
that Regulati@n iu the matter of suits to , 
“ recover possession of lands lost through 
public sales to cases wherein such sul 
have been effected by the undue influence 
“of a public officer, is hereby rescinded. 
Second, in the several cases specified in 
Clauses 2, 4, 5, and 6, Section 3 Regu- 
“« lation I of 1821, as well as in all cases 
wherein it may appear that any plaintiff 
has been deprived of his rights by an 
“illegal sale made within the period speci- 
fied in the Ist Clause of the said Section, 
“if shall and may be lawful for the Com- 
“missioners acting under the provisions 
“ of that Regulation to take cognizance 
“of any suit preferred to them, ‘and to 
pass judgment on.the same, although there 
may be no proof that undue influence was 
“exercised by auy public officer to the 
“injury of the plaintiff. Third, provided 
also that, in the cases specified in Clanse 
“« 3 of the aforesaid Section, if there shall 
be proof or strong presumption that the 
“ purchase or acquisition of the property 
sued for was effected by violence, extor- 
“ tion, oppression, or fraud, it shall not be. 
necessary for the plaintiff to plead or 
“ establish that undue influence was exer- 
cised.” 

It is in the spirit mainly of thase por tions 
of the important documents to which refer- 
ence has just been made, that we have 
deemed it vight to construe the letter of 
the Regulation of January 182] ; upon 
that construction, we consider that the Mo- 
fussil Commission rightly held it to be 
within their competency to set aside the 
sale upon the terms of a payment to be made 
by the party Succeeding in the contest, 
to the party dispossessed by the decision, 
and rightly also held that the present was 
a case which the terms of the 2nd Clause | 
of Section + of the Regulation of 1821 might * 
not improperly be held to include. 


That Clause is thus, in page 6—*“ In 
‘ eases in which the Commission may de- 
$ prive any person of rights legally vested 
“in him, under the existing Code, or may 
make award upon doubtful claims, or in 
“which the title of any person, though 
invalid, may have been acquired by him 
“ bona fide under an express or implied 
“assurance of its validity on the part of 
“the Board, the Collector, or Judge of the 
District, it shall be competent to the Com- . 
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tt from the Treasury of Government : pro- 
“ vided, however, that, in cases in which the 
* compensation ‘assigned — to any individual 
“shall exceed the sum of die, 1,000; the 
ve sanction of Government shall! be necessar y 
“o authorize the disbursement.” 

A prior Clause, the 8th of Section.3, had 
provided thus:— The operation. of the 
“ foregoing Clauses shall not- be confined 
"(o cases in which lands or rights connect- 
“ed with land sold, transferred,. alienated, 
‘or usurped as above, may be helg by the 
“ person originally benefiting by the sale, 
“transfer, alienation, or usurpation,- but 
« shall equally extend to those in which the 
“ said lands or rights may be held ‘under a 
“ title derived from such person ; provided, 
“of course, that in cases in which it may 
“ appen“ that the person so holding under 
“ a derivative-title was in no degree concern- 
“ed in, or cognizant of, the original wrong, 
“ the claims of such person to compensation 
“for any loss. he may sustain under the 
“ operation of the present Regulation shall 
“be held entitled to- a very liberal consi- 
“ deration,” 

We do not, on the wid think it an 
undue extension of the-2nd Clause of Sec- 
tion 4 to say that this case may be held 
to come within one of the predicaments 


which it describes ; nor can we agree with the. 


Sudder Commission in their conclusion that 
justice or policy did not in this case. require 
the power of directing a payment by - the 
successful party: to the party deprived of pos- 
session, or the’ power conferred by the second 
Clause of Section 4 to be exercised. It 
being our opinion, having regard to the 
benefit which, to a certain extent, Lat 
Juggut Raj derived from the purchase: 
money ; to the course of donduct,. not cer- 
tainly altogether justifiable, which previous- 
ly tothe sale he had pursued ; to the great 
length of time that was. suffered to elapse 
before the ‘sale was judicially questioned ; 


*to the part.which those entrusted with the 


functions of the local Government took in 
the sale, and to the nature and extent of 
the allegations and evidenee by which it 
bag been endeavoured to impeach the con- 
duct of the late Rajah of Benares in respect 
of it, that both justice,and policy required 
each of these powers to be called into ac- 
tion, 


: We think also, upon a review of all ‘the’ 


circumstances of the case, especially those 
to which reference has just. been made 


e that it was, on the whole, proper to leavé 


A 


“siom 


Narain Sing, -. 


the appellant and the late Rajah of Benares 


free. from any account or charge in respect 


of the income and profits of the purchased 
property, from its acquisition in :1802 to 
the date of the Mofussil decree; proved, - ng 
we think 1 in, by the conduct-of the. parties 
and otherwise, that-the clear profits and net 
income derived from this source by the 
Rajah and Deep Narain Sing, or one of 


them, must have much exceeded the amount ` 


of the interest, for the same. time calculated 
at the rate of Lë per cent. per annum upon 
the -Rs. 93,000 (the purchase-money) ; we 
consider it right, under all the circumstances 
(and, among them, attending to the fact of 
the: pension which. the Indian Government 
for some years paid to the respondent or 
his family), that any claim on the part of 


the: appellant or the late Rajah of Benares 


in. respect of interest on that sum should 
be treated as satisfied, but not as~more® than 
satisfied, by the income and profits ; and we 
shall not advise Her Majesty to direct any 
account in this respect. 

With regard to the tr ue state of the. 
accounts between’ Lat. Juggut Raj and the. 
Government, if taken on just and equitabfe 
principles, up to the time of the sale, as 
well as with regard to the mode in which 
the sum of rupees 93,000 was applied, it is 
probably at this time very difficult, if not 
impossible, to arrive at any exact conclu- 
.The Mofugsil Commission, which 
appears to have examined and considered 
the details of the facts of the case with most 
commendable one and attention, beld that, 
of the rupees 93,000, the sum of rupees 
26,458-6-6 ought to be considered as the 
total. amount of ‘benefit receivéd by Lal 
Juggut Raj ; nor do we see that the Sudder 
‘Commission viewed this particular point 
differently. 

In such a state of things, satisfied as we 
are that this conclusion, in point of amount, 
whether precisely and exaelly or not pre- 
cisely and exactly” accurate, ig not far- 
remote from the truth, opd, unable with 
confidence*to pronounce that it is to any 
extent inaccurate, we do hot. feel ourselves 
warranted in dissenting from this part of the 
decision of the Mofussil Commissions 


Our. view, however, of the facts, and of. 


the: spirit or intention of the 2nd Clause of 
Section "A. leads us, -ashas been stated, to 
the conclusion that not only the residue of 
the rupees 93,000,- but a further -sum, by 
way-of compensation, ought in this ense to 
be paid by the East India Company. to Deep 
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“ for the pergunnah of Arael, in addition dy s 
“ his.own zemindary of Bar ah,” and so on. |. 

Mr. Colebrooke and Mr. Deane then gave 
a short summary of (e facts, ending 
thus :—“ That, on the 2nd of July, Mr. 
“ Ahmuty admitted the validity of J uggut’ 
“t Baies claim to certain items of credit es: * 
“ deductions from the balance adjusted on 
“the 17th June, “which items: Juggut Raj 
“ states, in his account, to have exceeded the 
« balance charged to him, and which, if ad- 
“ justed in time, might, . previous to ‘the 
“Collegtor’s letter of the lst September, 
“ have considerably reduced, perhaps entire- 
“ly extinguished, the arrear. Mr. Ahmuty’s 
“letter of the 4th November, and thé 
“account produced by Juggut Raj, both 
“. aoree.in making the gross balance, adjust- 
“ed on the "th J une, Rs. 72,207, © and 
“the net balance:.on the sudder. jumma 
s Rs. 44,332 i the difference, Rs. 27,875, 
“ Mr. Ahmuty calls a deficiency on the assets 
"of the pergunnah, while the documents pro- 
duced by Juggut Raj shew it to have been 
“ those disputed items for which Mr. Ahmuty. 
“ promised Juggut Ra a remission in the 
“ event of Government authorizing it, or his 
“assistance for the recovery thereof from 
€ the parties actually owing the money, if the 
“remission should not be authorized. It 
“ does not appear, however, that any report 
“on the subject was ever made to the. Lieu- 
“ tenant-Governor, or any measures adopted 
“ for the realization of -the amount from 
“those on whom (and not on Juggut Raj) 
“ the logs should have fallen, or any steps” 
“ taken for. the adjustment of those items 
“for which Mr. Ahmuty had promised 
“ to give credit. The sale of Juggut Raj’s 
“ estate seems, on the contrary, to have 
“ been resorted to By Mr. Ahmuty as the. 
“readiest modes of. settling an intricate ac- 
‘ count and of discharging every pledge op 
“ his part.” 


Then follow two SE which it is 
unnecessary now to read, and the concluding 
paragraph is this :—‘“ It is too late to regret 
“that the first measure of the British ` 
s Government on the introduction of ita 
27 authority into the province of -Allahabad, 
“ should have been the sale of one of @he 
“largest zemindaries in it, and the extirpa- 
‘tion of an old and respectable family ; 
and, at this distance of time, the interposi- ` 
ge tion of Government may, probably, be no 





amount, and this portion of the cause gener- 
ally, might have been arranged by the East 
. India Company and the parties for them- 
‘selves. As it appears, however; that this 
‘cannot be done, we have been obliged our- 
selves to undertake the duty of fixing the 
- amount-of compensation. 
v Under the various and conflicting con- 
siderations to which the case is liable, and 
‘with such knowledge as we possess on the 
subject, we have felt much difficulty in 
performing this task. But, judging as well 
as-wwe can, after due allowance made in re- 
‘spect of the pension already alluded to, we 
deem rupees 27,000 a proper sum. We 
conceive, therefore, rupees 120,000, with 
‘Interest at the rate of 5 per cent. per dnnum 
- (which we think the proper rate) from the. 
the date of the Mofussil decree (from which 
date we consider the respondent as entitled 
to the enjoyment of the pr operty in dispute 
as between him and the appellant) should, 
in respect to: the sale being set aside, ‘be 
epaid by the East India Company to Deep 
Narain Sing, and that the East India, Com- 
“pany should, in their ‘accounts with al 
Chutterput Sing and Lal Juggut ` aj, 
charge them, or one of them, with the prin- 
cipal. and interest of the ‘above-mentioned 
amount of Rs. 26,458-6-6,—a mode of 
arranging. ‘the matter. which we consider 
due alike to them and to Deep Narain Sing, 
having regard to the. proceedings that have 
‘taken place im India since the Mofussil de- 
cree, - particularly those stated in pages 
_ 423, 4248 425, 426, 439, and -440, 


_ We may add that, so far as the East India 

. Company ie concerned in this matter, it ‘is 
far from irrelevant to notice the view taken 
of it officially by such public- functionaries 
employed .in. the administration of their 
affairs, as Mr. Colebrooke and Mr. Deane, 
who, in the year 1808,—a period not far re- 

-~ moved from the time of the sale, but, when 
of course the special law introduced by the 
Regulation of 1821 did-not exist »—reported 
on ‘the subject to the Government in Council 
‘thus :—“ We have the honor to submit, 
“ for your Lordship’s consideration, a petition 
“€ which has been’ presented to .us by the 
“€ former proprietor of pergunnah Barah, in 
“ the district of Allahabad, complaining of 
WM ‘the sale made of his zemindary i in the year 
‘“ 1802, together with translation of two 
“ documents produced by him, and -copies} 
“of correspondence which led to the sale. |“ longer of any. avail. After a lapse of six 
“ Your Lordship will observe, fram the gor- e ‘years, it must “be scarcely possible to re- 
“‘respondence, that Raja J uggut Raj badi‘ vise -the collections of the successive 
.* “ engaged, during the Vizier’s Government, 7 Sezawals deputed by.. the Collector, or to 
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tthe Collector had ‘engaged to- enforce 
“ Juggut Raj's claims ; and from. the'retire- 
“ment of the public officer’ though whose 
"conceal ment of some, and misrepresenta- 


"re tion of other, material facts, the sale was 


‘eerdered, all redress seems to be precluded ; 
“at the same time, therefore,-we sub- 


“mit the case to Government as one of 


“ peculiar hardship, we confess ourselves at 


“a loss to frame any: specific proposition in 


“ regard toit. Should, however, every other 

“redress be impracticable, your Lordship 

“may possibly consider Juggut Raj, under 

"all the circumstauces, entitled to some 
provision from Government.” 

Nor does it end there, since the subse- 
quent papers on the subject,.including the 
grant of-the pension of Rs. 5,000 per annum 
to Lal Juggut Raj, in the following year, 
1809, to which reference has already - -been 
made, shew that the Supreme Government 
of India entertained substantially the same 
view of the case as that taken in the de- 
spatch of Mr, Colebrooke and Mr. Deane. 

We shall humbly recommend to Her 


‘ Majesty to affirm the Gudder decree, except 


as to compensation and. restitution money, 
and -costs ; and to order that the Hast India 
Company: shall pay to the appellant, Deep 
Narain Sing, the sum of Rs. 120,000, with 
interest at 5 per cent. per anuum, from the 
date of the decree of the Mofussil : Commis- 
sion, this sum to be considered asin full 
for compensation and restitution money in 
respect of setting aside the sale; and to 
declare that, bn its payment, all claim for 
interest on one hand, and for rents and 
profits on the other, batween, the. appellant 
and the late Rajah of Benares and the 
respondent, is to be considered as extin- 
guished, and that the deht, Of any, between 
the Goverument and Lal Jugeut Raj: at the 
time of the sale, and all claim against the 
Goveroment in respect- of having “made the 
sale, are to be deemed, in like manner, 
to be extinguished. But that the sum of 
Rs. 26.458- 6- 6, part of the sum of rupees 
126,090, is, villi tle interest from, the 
date of .the decree of the Mofussil Com- 
mission at the rate of 5 per eent, per annum, 
ou the Rs. 26,458-6-6; to be made good 
to the -East India. Company by charging, 
and they are accordingly to be at liberty to 
charge, the respondent in account there- 


with, and they are to be at liberty to deduct- 


the same from ‘what may be coming from 
them in respect, to the zemindary, its profits, 
or revenues. . 
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Lord Brougham.—In what’ way is the 
question raised before the -Sudder of the 
compensation’ of the Rs. 93,000?: The 
Sudder ‘reversed the Mofussil decree as far 
as,regurded the Rs. 93,000.. In what way 


‘was that question raised before it ? 


Mr. Wigram.—I consider the appeal fo 
the Sudder to have been simply an appeal 
against the sale altogether. 


Lord ` Brougham. —Of' course, if there 
Was a cross-appeal, it would be only an 
appeal against the sale ; unless the party who 
was ordered to pay the rupees 90,000, cross- 
appealed, that point could not be raised upon ` 
the appeal. How did the respondent below 
raise. that question as to ths Rs. 93,000 
in the Sudder Court ? , 


Mr. Wigram. —I conceive, my Lord, thaé 
the -Sudder Court consideredethat the whole 
aise was open before them, ‘as ‘thefe had 
been an appeal. 


Lord Brougham. —They considered i it as 


Af there had been a cross-appeal. ° 


Mr: Wigram.—Under the Regulation the 
Gudder Commission had absolute discretien 
to do what they thought right. 


Lord Brougham. —Enach party must pay 
their own costs, both before the Mofussil 
Commission and on the appeal to the Sudden. 


-The. doubt we have is about the terms in 


which the Gudder, dealt with the question 
of costs. They say, in a -very awkward- 
way, aud apparently.contradictory to the 
the appéilant be 
liable to. costs. according to the Mofussil 
Now, when you look at, the: Mofus- 


nor is the other party liable, to costs, but 
that each party is to pay his own costs. So 
that saying “Let the appellant be liable 
to costs according to the Mofussil decree’ 
means “Let the appellant be liable to pay . 
his own costs, and let the respondent be 
liable-to pay his own costs.” So that in each 
stage each party is to bear his: own costs 
from the beginning. l 


Vice-Chancellor Brice. —FEach party is 
to pay his own costs in every stage of the 


-pr oceedings. 


Mr: Richar ds. — Erch miy is to pay his 
own costs in. each proceeding. 


Lord Brougham. — Yes ; below, the Rast 
India Company was not a party, so that if 
costs had been given below, they * would 
have come upon the respondent. ` 
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think that the costs should in any way be a 
severed upon any part of the proceedings, Present : 
considering the great injury we sustained tord Campbell, Mr. Bacon Parke, Mr. 


by ‘the sale ? 
Lord Brougham.—No. 


“Mr. Richards.—If my learned friend 
ae any suggestion as to costs, I would 
take the liberty. of suggesting this :—I 
should have considered that this was like a 
JInortgagor coming to redeem, where he pays 
not only the interest, but also the costs. 


Lord Brougham.—That would not apply 


In the costs of the appeal to the Sudder 


from the Mofussil, beeause if he had not 
appealed, (he other party would not have 
appealed. Therefore, it was his own fault 
going to the Sudder. It is quite different 
from a mortgage being set aside. 
sale had not: been set aside, you would ‘have 
made an application with some chance of 
success upon that ground.” But here the 
ssle i is set aside, 


Mr. Richards. —Each party pays bus 


own costs in each proceeding. Will your 
Lordships please to name any time within 
which the money is to be paid by the East 
India Company? 


Lord Breugham.—We bere this difficulty 
about that—it . is subject to the Governor- 
Gener al. 


Mr. Richards-—We will take it in the 
usual way ““ for thwith.” 


Lord Braap hat —You had better say 
nothing about that, because if you drive 
© 
A party who has a right to say “yes” or 
“no” to the wall in point of time, it is pos- 
sible that:'he may say “no. 


Vice-Chancellor Bruce.—I think. you 
may have liberty to apply to thé Gudder 
Commission. 


Mr Richards.~-Just so, with liberty to 
npply to the Sudder. l 

Lord Brougham.—If we were to say that 
it is.to be paid within six months, it is pos- 
Bible (hat they might grudge this Rs. 27,000 
to be added to the Rs. 93,000. 


Vice-Chancellor Bruce.—Each party is: 


to bear his-‘own costs of every stage of the 
proceedings, -from their first commencement 
before the Mofussil Commission to’the pre- 
sent.time, with liberty to apply to the 
o Budder Commission. 


If the’ 


by evidence of adoption. 


‘Justice Ersk€ne, Dr. Lushington, Sir E, 
H East, and Sir A. Johnston. 


Limitation—Clause 2 Section Se, 


gulation V. 1827 of the EES = 


Gode. 


On Appeal from .the Sudder Dewanny y 
Adawlut of Bombay. 


Ki 
Jewajee and others, 


VETSUS 


Trimbukjee and Jagojee and others. . 


Where a case was held to be within the exception 
contained in Clause 2 Section 7 Regulation V. 1827 of 
Ehe Bomba ay Code (Limitation of Suits) by reason of a 
claim preférred to the authority that was then the 
supreme -power in the State, although a satisfactory 
and binding decree was not obtained. 

Lord Campbell —Is this case their Lord- 
ships. cannot take the same view of the’ 
subject that has been taken by any of the 
Courts below; and their- Lordships must 
rather regret that the Judges below did not 
look a little more accurately into the plead- 
ings, to. see what questions were to- be 
determined, and a little more accurately to 
the language of the Regulations of Bombay, 


be which one of the questions was to’ be 


decided. 

Their ‘Lordehtps are of opinion that it lay 
upon the plaintiff, the now respondent, to 
shew that he was entitled to one-half of the 
family property. That he could only do- 
Noe, the only 
evidence of adoption that is brought for- 
ward is the sunnud; and that is represented 
as the judgment of a Court of competent 
jurisdiction—I «mean the sunnud, together 
with the documents belonging to it. But 
their Lordships are of opinion that that can- 
not be considered as the judgment of a Court 
of cothpetent jurisdiction, because it was an 
intimation to one party that there should be 
a judgment in his favor, whereas there 
was an intimation by the same authority 
to the other party that the cause remained 
undecided, and that, when the particular 


object was gained which was in view when 


this sunnud was granted, then the Sudder 
Court would proceed, ahd there should he 


‘an adjudication between the parties; this 


came from the same authority. We cannot, 
therefore, consider that that was a judgment 
Binding and conclusive upon the parties. 
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e Nor is there any admission here by which 
the right of the plaintiff to one-half can 
be considered as established, because, even 
supposing that the person by*. whom the 
admission was given coul@ represént the 
other party, he made the admission únder 
{fe authority. of the Government for a 
particular purpose, and neither he nor those 
whom he represented can: be considered as 
bound byit. There therefore appears to be 
no evidence whatever of adoption, and there- 
fore no evidence that Chandjee, the original 
plaintiff, was entitled to one-halfe of the 
family property. 

e The next question that arises is with 
regard: to the Statute ‘of Limitations, and 
their Lordships are of opinion that, although 
the sunnud is not to be considered as a judg- 
ment binding between the parties, yet that 
that, taken with reference to the other doeu- 
ments connected with it, is sufficient to 
bring the case within the exception that has 
been relied upon, for it shews sufficiently 
that there had been a claim preferred to an 
authority that had to try and to decide the 
question, because we must consider that 
the Court to which this application was made 
was then the supreme power in the State, 
and’ had authority to decide between the 
parties, 

It is objected, however, that another con- 
dition is not complied with, namely, that 
there is not sufficient proof given of how 
it was that a satisfactory and a bindiùg 
decree was not obfained. But we think 
that, although that sunnud cannot. be con- 
sidered per se as a binding and regular judg- 
ment, it is enough, coupled with the admis- 
sions that were afterwards given, to account 
for the party not having proceeded: to obtain 
the judgment of the Court itself, parti- 
cularly coupled with this. fact, that he-was 
admitted into occupation vf part of the 
property. : : 

Under these circumstances, their Lord- 
ships are of opinion that the justice of the 
case is, and that we shall be fully authorized 
in recommending to Her Majesty to remit 
the cause to the Court below, the Sudder 
Court, with instructions to them to divide 
tl® whole of the property in equal third- 
parts. Chandjee had an opportunity of shew- 
ing that he was entitled to one-half; his 
attention was repeatgdly called to that point ; 
he was warned that it was necessary to 
prove the adoption ; he has failed in doing 
so. It isadmitted that there would be great 
difficulty now in bringing any further evi- 
dence. At all events, he has had- the 
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opportunity, and he has not availed himself 
of that opportunity ;:we are therefore of 
opinion-that he and those who represent him 
must be content with one-third of.the pro- 
perty ; then the three appellants will take 
the second third, and the eighteen will take 
the other third. - ; S 
With regard to the costs, we are of 
opinion that, as the three parties represented 
by Mr..Wigram were, from the beginning, 
perfectly willing that the estate should be 
divided upon the footing of each” having a 
third, there ought to have been a decree in 
their favor in the first instance. We are 
of opinion, therefore, that the costs of 
those parties below ought to bp paid accord- 
ing to the course which has been pursued 
upon these appeals. — 
opinion that their costs of this appeal ougltt 
to be paid by the respondents, 


the proceedings below and of the appeal, 
will be paid by the respondents. The other 
parties will psy their own costs. e 


The 12th July 1843, 


Present: $ 


be 


The Lord President, Lord Brongham, Lord 


Campbell, Vice-Chaneellor Knight Bruce, 


Dr. Lushingtom, Sir E. H. East, Sir A. 
Johnston, and Sir E, Ryan. 


monies (Adavi Palki). 


On Appeal- from the Sudder Dewanny 
Adawlut of Bombay. 


Sri Sunkur Bharti Swami, 
. versus. 


„Sidha Lingayeh Charanti. 


L 


Quære.— Whether a suit lies in the Civil Courts against 
the Chief Priest of the Lingayats by the Swami or 
Chief Priest of the Smartava sect of Brahmins claim- 
ing by grant from the supreme power of the State the 
privilege of adavi palki, of being carried, on ceremonial 
occasions, in a palanquin borne crossways,eso that the 
poles traverse the line of march. ' 


Lord Campbetl.—Tuis is an appeal against 
certain judgments of the Zillah Court of 
Dharwar, and the. Sudder Dewauny Adaw- 
lut, Bombay. The appellant, as Swami, or 
Chief Priest of a college of the Smartava sect 
of Brahmins, claims, by grant -from the 


supreme power.of the State, the privilege of: 


We are likewise: of. 


Therefore, , 
the costs. of the. three appellants, both of ° 
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adavi palki, of being carried, on ceremonial 
occasions, in a palanquin borne crossways, so 
that the poles traverse the line of march. 

The respondent claims the like privilege 
as Chief Priest of the Lingayats, worshippers 
of the goddess Siva, whose symbol, the linga 
or” phallus, they are said to adore, 

The suit arose from the respondent, in 
the month of July 1835, at a great religious 
festival, at Hoobli, in Bombay, „having been 
carried through the bazaar in his palanquin 
crossways, attended by a great crowd of 
Lingayat followers, in sight of large num- 
bers of Smartava Brahmins, who, denying 
the right of the respondent to this privilege, 
considered the assumption of it an insult to 
their sect. In consequence, on the 17th 

‘of May 1836, the plaint was filed by the 
appellant in the Zillah Court, asserting his 


e own right, confplainiug of the usurpation of 


the respondent, claiming damages, and 
praying an order in the nature of an injunc- 
tion that, in future, the respondent should 
fot be carried in a palanquin crossways. 
Their Lordships see great reason to 


- Jament the manner in which the suit has 


been conducted and disposed of, both in the 
Zillah Court and in the Sudder Dewanny 
Adawlut. After a protracted litigation and 
an enormous expense, they are not now 
enabled to decide the rights of the parties, 
and they are driven to remit the cause for 
further consideration and enquiry. 


The Judges below had a plain course to 


. pursue : tg consider, first, whether, assuming 


the facts alleged to be true, they had juris- 
diction to entertain the suit, and, if they 
had, then geing the parties the opportunity 
to adduce their evidence, to see whether the 
right claimed by the appellant was estab- 
lished, and that claimed by the respondent 
was negatived. But no distinct opinion is 
expressed by them respecting the law of the 
case, whether the action is maintainable or 
not, and important evidence being excluded, 
the facts are left in a state of great uncer- 
tainty, so that we cannot venture, with any 
safety, either to afirm or reverse the Judg- 
ment by which the appellant is said to have 
been non-suited. We do not expect to 
see proceedings in the native Courts in 
India conducted with technical form and 
precision, but the suitors ought to have the 
benefit of the exercise of industry, caution, 
ànd intelligence on the part of the Judges. 


In this case it was proposed by the ap- 
pellant to examine certain witnegses who 
haŭ lived and enjoyed sovereign authority 1n 
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the territory over which the disputed right 
was to be exercised. There appears great 
reason to believe that the evidence of these 
witnesses might have been obtained in ‘a 


shape in whicli? it would have been admis- - 
sible, but the Judge of the Zillah Court, = 


without sufficient reason, would neither 
allow the interrogatories to be transmitted 
for thelr examination which had been pre- 
pared by the vakeel of the appellant, nor 
frame interrogatories in due form himself, 
which Ít is certified to us that it was the 
duty of dis office to have done. 

On the 21st of October 1836, he made 
the following order :—“ The defendant’s 
“ objections have been fully weighed, and it 
“ does not appear right or proper to forward 
“the questions aforesaid to Maharaj Appa 
“ Saheb, Se, Even if they were sent, it 
“ does not appear to the Court that they 
“would go to prove the plaintiff's case.” 
The meaning of this last observation their 
Lordships are unable to understand, as the 
questions go directly to establish the grant 
of the privilege and the exercise of it, as 
alleged by the plaintiff, and to prove that 
no such right had been exercised by the 
defendant or his predecessors. 


However, on the 24th of October 1836, 
the Judge pronounced a decree against the 
appellant, finding ‘‘that he should have 
“ produced a sunnud, and have proved that 
‘immemorial usage had been in conformity 
“to the sunnud ; that the evidence adduced 
“ by the plaintiff as to his enjoyment of the 
“ privilege was deficient both in substance 
“ and quality, and by no means amounted 
‘Sto proof that the evidence produced by the 
‘‘ defendant was as strong in his favor 
“in this particular ; that the plaintiff’s claim 
“ was disalloweds and that he should pay all 
“ the costs of the action.” 

On the 21st of November 1836, a peti- 


tion was presented to the Zillah Court for A 
new trial, on the grounds of the rejection of 


evidence and the discovery of two copper ® 


shasuns, sunpuds or grants by the Rajah of 
Anagoondy 5388 years ago, whereby the 
ndavi palki was granted to the High Priest, 
under whom the plaintiff claims. But (e 
Judge determined ‘that there seemed to be 
“ no reason at all for a new trial, and that 
“ the prayer of the petition should not be 
‘€ complied with.” j 

The plaintif thereupon appealed to ihe 
Sudder Dewanny Adawlut, and prayed 
that his shasuns might be received in evi- 
dence, e 
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without any proaf of the place where’ they 
had been kept or found, re¢eiyed them in 
evidence, . and ordered them te be translated 
into the Mahratta language. 
tq contain 8 grant by “the | Rajah Vidyarana, 
the priest whose’: successor ‘the plaintiff 
claims to be, of (among. various other pri- 
vileges) the adavi palki, being carried cross- 
ways in 2 palanquin. 

The translation being received, the Court 
resumed the consideration of the enge, and, 
on the 26th of September 1837, madé.the fol- 
lowing interlocutory- order :—“ The sunnuds 
“were translated as ordered. From these 
“it would appear that Vidyarana-has had 
* the privilege of going through the country. 
“in a palanquin sitting crossways. Ap- 
“ pellant is called upon “to prove that this 
‘‘ privilege ‘has been enjoyed since fhe 
“date of the sunnud by Vidyarana’s heirs. 
“ It is also to be proved that he is Vidya- 
“ rana’s: heir, 
“to produce evidence to refute it ;” and a 
reference was made to the Zillah Judge of 
Dharwar to take depositions on this - issue. 

A great number of witnesses were accord- 
ingly examined, and certain documents were 
produced on both sides. 


At last, on the 24th of January 1838, 
Mr. Pyne, one of the Judges of the Sudder 
Dewanny Adawlut, gave his written opinion 
in favor of the appellant. After going 
through the evidence, he thus concludes :— 
“On a review of this case, traditionary 
“evidence would lead to the belief that. Sri 
“Sunkur Bharti is a lineally-descended 
 Gooroo from Vidyarana, on whom the 
“ privilege of sitting in a palanquin carried 
“ Crossways was bestowed by Kudumber 
“Row, Raja of Syadree* Desh, im Saka 
a 1217. That the possession of a sunuud 
“to this effect by the appellant is confirm- 
“ atory of such being the facts; that the 
“documentary evidence produced by the 
“appellant shews that for nearly three- 
“ quarters of a century the Gooroos from 
‘‘ whom he inherits were styled by the 
“ Peishwa as Swami of Sringirimath ; and 
“ shat, lastly, the local European authority in 
“ Mysore has recorded it as his opinion 
“that the appellant has the exclusive dis- 
“ tinction of sitting in a palanquin carried 
“crossways. On tht foregoing grounds, and 
“as the respondent has adduced no proof 


t whatever in favor of his usurpation of this ` 


s honorar y distinction, I would amend the 
* decree of the Zillah Court by awarding 


+ 


* They professed | 


Respondent is to be allowed’ 


“ palanquin carried crossways ; and even did 
“T not do so, I would desire to refer a case 
“ of such importance to a Full Court.” 

Therefore Mr, Pyne was for reversing the 
decree of the Zillah Court by deciding jn 
favor of the appellant upon the evidence as 
it stood, without any enquiry as to the 
genuineness of the sunnads, or any strict 
proof as to the enjoyment of the right. 

Bat on the 21st of February;‘Mr. Simson, 
another Judge of the Sudder Dewanny 
Adawlut (who had been the Judge to decide 
the case in the Zillah Court), gave his opi- 
uion in-favor of the respondent, concluding 
in these words: “From thé foregoing, I 
“am prepared to reject the appeal; Let, 
“ because the evidence upon which ‘it is ` 
“ attempted .to set aside the decree of the 
“ Lower Court has been brought forward in ° 
“an informal and suspicious manner, so as 
“ to require its being received with caution, 
“if. received at all ; 2nd, the copper plates 
‘““ produced by the appellant are not lega 
“ evidence ; 3rd, whatever may be the im- 
“tunities bestowed on the original graitt- 
“ees, the grants. do not appear to ‘me 
“ hereditary or exclusive; 4th, I do not 
“ consider the appellant to Rave proved his 
“ descent from the. grantee. d must be 
“ permitted to add my hope that the Court 
‘will not, on such evidence, confirm an 
“attempt to obtain a most monstrous mono- 
“ poly over a rival sect, -embracing by far 
“ the greatest part of the population, and 
“ one of whose religious ceremonies (the 
“ vyasan thor mandi kol) has been recently 

“ put down by the stroug arm of power, 
“ because distasteful to the party now claim- 
“ing ‘the exclusive right of founding their 
ge spiritual ‘pastor in a “form to which the 
" respondent considers “himself equally en- 
“ titled.” j 

Mr. Greenhill, the Third Judge, followed 
on the same side.” ‘After commenting on 
the appellant’s case as originally brought 
forward, he ‘says :—~ After the case was 
‘* decided in the Zillah Court, where he did 
not even seem to have been aware of their 
existence, he produced two copper deeds 
written An old characters, which, having 
been translated, offer to confer on the 
‘s person named certain houors, one of 
“ which is, that he may ride in his palanquin 

“ carried EE as it has been trans- ‘ 
§* lated. 


“ These deeds have every appearance of 
E being genuine, and supposing them to be š 
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“so, and that the appellant is the repre- | quite easy to understand Whether he prar * 


“in the same manner, the same sunnuds give 
“the right of riding his horse in a parti- 
“cular manner, and of using an umbrella ; 


‘“ but it is not for a moment to be supposed 


“that no other person was ever to be per- 
“ mitted to use an umbrella, because the 
“honor was conferred upon the individual 
- The ase of palanquins,- of 
‘¢ horses, of umbrellas, Se, were, in former 


'« times, ‘and indeed at this day, are considered 
"or ag marks of distinction when conferred by 
mr the ‘Government, but I do not see that 
e a person sô honored: has any right of 


“action against another who- assumes a 
ts similar pageantry, unless he can shew 
« that it injureg him unjustly. The Gov- 


“ernment, being the source of all hénorg 


t of this kind, may permit their use by 
& whomsoever they, choose; and although 


«it could” probably. by usage prohibit the. 


E assumption, L am not prepared to allow 


“that any private individual can interfere 
“ewith what is the natural right of all,*so 
GI long as it: ‘neither injures nor interrupts 


ée that person, and therefore am of opinion 
“that the appellant should be non-guited. 
Sé with costs 


“On ue 28rd of February 1838, the 
Sudder Dewanny Adawlut pr onounced. final 
judgment,-by which it confir med the Zillah 
Judge’s decree, and condemned the appellant 
in all costs. 

This judgment their Lordships cannot 
confirm. It does not regard the ground 
of appeal aMising from the rejection of evi- 
dence in the Zillah Court, and their Lordships 
think that an order should have been made 
allowing the appellant to have the benefit 
of the examiuation of the witnesses to whom 
the suppressed intetrogatories were address- 
ed. 

"Again, after the order- of 26th of Sep- 
tember 1837, Mr. Pyne could not be 


` justified in treating the sunnuds as forged. 


‘Before that order was made, there certainly 


ought to have been an enquiry respecting 


the: custody -of the sunnuds ; but the ap- 
péllant had reason to believe that their 
genuineness was admitted by an intimation 
from the Court that he was only to prove 


the exercise of the privilege and the spiritual 


pedigrs ee, 
Mr. Greenhill, 


Simson An. deciding against the: appellant, 


considers- the sunnuds genuine, and it is not 


who concurs , with Mr. 


- gentative of tha grantee therein named, ceeds upon the construction of the sunnudst 
« ond they do not appear to prohibit other 
e persons from riding in their. palanquins- 


or ov the ground that,-in point of law, at 
all events, the® action k not maintainable, 
although the other two Judges seem to have: 
concurred in thé contrary opinion. 

It was strongly pressed upon us by iks 
respondents Counsel that we should. take 
upon, ourselves to decide that the action is 
not maintainable, and, on this ground, to 
afirm the judgment, whatever miscarriages 
there might have been in the conduct of the 
suit ; but this ground of defence not having 
been taken before, end never having beén 
solemnly considered by the Judges below, 
and no authorities from the law.of Bombay 
having been cited Lous, we cannot venture 
to give it effect. 
action may be ‘maintained for the disturb- 
ance of an office or a franchise, an. action 
could not be maintained by the grantee of 
a dignity fromthe Crown against a person 
who, without a grant, should assume the 
like dignity: but it does not necessarily 
follow that such is the law in Bombay. The 
usurper of the dignity is guilty of a wrong 
which is, to a certain decree, prejudicial to 
every one who has a just title to the dig- 
nity. and the manner in which such a wrong 
is to be redressed must depend upon the 


eV 


In England, although an. 


Municipal law of each particular country. - 


There may be no remedy except by applica- 
tion to the Executive Government to punish 
the usurpation, or there may be a remedy 
to every one whose dignity is lowered by 
the usurpation in right of action against the 
usurper. 


bearings were assumed without authority, 
the family who had a-right to bear them 
might sue in the Coart of the Earl Marshal, 
and might obtaip an inhibition. 

The right of adavi palki is of quite as 
substantial a nature ; and the Western na- 
tions, who attach so much importance to 
titles, orders, and ‘decorations, have no pres 


tence for treating with levity the marks of e 


distinction conferred by the sovereign 


Even in this country, it would, 
appear that in ancient times, when armorial 


authority and highly valued in the East ; $- 


such as the right to wear a particular bit- 
ton, to use a fan made from a cow’s tail, or 
to be carried crossways in a palanquin. 


- For these reasons, their Lordships cannot 
advise that thé judgment should be affirmed, 
but they are by no nfeans ‘pr epared to say 
that judgment should be given for the appel- 
lant according to the prayer of his plaint. 
How his case would have stood had the 


witnesses been examined whom he propound- i 


d 
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ed, we cannot tell; but the evidence den 


‘dduced: in the Zillah Court was insufficient 
to establish his right orto’ hegative.-that of 
‘the ‘respondent. In "he Sudder-Dewanny 
Adawlut the sunnuds were, brought. forward 


unde? circumstances of great -suspicion, and: 


whey ought not to haye been received: with- 
out enquiry into the custody from which they 
came, or other proof to shew that they were 
genuine. Nor. has sufficient attention yet 
been given to the éffect:of them, or (o. the 
‘consideration whether the appellant, having 
made out his right and negatived the. re- 
spondent’s, his any remedy by actich, or can 
only apply for redress -to -the Police or. the 
“Executive Government at Bombay. 

Their Lordships, therefore, however much 
they may regret. that litigation should be 
prolonged on such a subject, -feel them- 
selves under the necessity of advising that 


` the case should be- remitted to (he Sudder |, - ° . ae 


` Dewanny Adawlut fora new trial, each 
party paying his own costs. of this appeal, 
and all other costs to be in the discretion of 
that Court at the conclusion of the suit. | 

Lord Brougham.——That is to say, . all 
other costs, as well future costs, as: those 
already incurred. 

Lord Campbell. —Exactly. Their. Lord- 
ships beg to express a wish that the Judges 
of the Court will, in ‘the first instance, 
consider. whether the action is maintainable, 
the allegations of the appellant, in point of 
fact, being -proved ; and ‘if they are ‘of 
opinion in the. CES that they will 
carefully enquire into the custody and genu- 
. ineness of the sunnuds. Should these docu- 


< ‘ments be forged, the appellant. must fail ; 


for whether the existence of a. sunnud might 
be presumed from the immemorial exercise 
of the ‘privilege, when he résts his case 
` upon sunnuds actually - produced; by them 
he must stand or fall. Ifthe Court should 
be satisfied that the -sunnuds are genuine, 
and thatthe privilege is conferred by. them, 
the next enquiry will be whether the appel- 
lant is-to be considered the successor of the 
grantee, and _there ‘has been enjoyment 
under them. Lastly will come the. right 
of the respondent; if. that be mnegatived, 
prima Javie, by proof of non-éxercise or 
interruption, the onus will be cast upon him 
of ‘strictly establishing it. = 


Their Lordships trtist that - tha Tadges 


` eil -use the necessary meats for having 


. “witnesses of high ‘rank, *whd would object 
to taking an’ oath, examined without oath 
according to` the regulations now. in force 
upon tliat subjéct, and having-the interroga- 
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tories so framed. as a elicit the -trnth from 


them without offending their dignity. The 
rights of.the parties may thus be at last 
satisfactorily--settled, and the ‘character, of 
our Indian- Government for. the enliglitened 
administration of justice. effectually upheld. 

: Lord Brougham.——It ought to be ọbserv- 
oa. with regard to that _ very important 


-question,. as to interrogatories Lo persons of 
-high rank, upon which the judgment last 


comments, that. even if the objection is not 
done away, which is most properly, made on 
the ground of those persons, refusing. cross- 
examination,—for example, refusing to give 
the grounds of _ their. knowledge of the cause 
scientie, as they say-in Scotland,—still you 


-may-take the evidence, and it would be a 


-strong argument upon its weight, a strong” 
argument to shew that it is of no weight,’ 
that they were not cross-examined. 


The Sth: Decémber 1843. `". 
l Present + 


Lord Campbell, Mr. Justice Erskine, Sir “H. 
“J. Fust, Dr. Lushington, ‘Sir E H. East, 
and Sir E. Ryan, .. e ; 


Hindoo Law— Joint Hindoo Family— 
Presumption of Joint ` Property— 
Adoption — Widow— Wiaintenance— 
Practice of Privy Council noone 

l nical objections). 


On “Appeal from. the Sudder . Coari of 
: Bengal,- 


` Dhurm Das EE DC others, 
ae ` versus 
 Mussumat Shama, Soondri Debiah. 


Where „a Hindoo family lives joint, in food and 
estate, the presumption of -law is ‘that all the - “property ` 
they are" in possession of is joint property until it is 
shown by evidence that one member of the family i ‘is 
possessed of separate property. - 

The. purchase of a portion: of the property in the 
name of one member of the family and the existence 
of receipts in his name respecting it, may be perfectly 
consistent- with the notion of its beiag joint The 
criterion in such cases“in India is to’consider from what 
source the -parchase-money comes. 

An objection which, if taken, might have been cured, 
dnd which has not. been taken in the Court below, can- 
not be taken in the Court of Appeal. 

Although the exercise of-an act of adoption by the 
widow of a Hindoo who died without male issue, and 
made,-in accordance with his request, divested the pro~- 


‘perty fron | the widow and-vested it-in the adopted son, 


the widow Sued for an undivided share in the jeint pro- 
perty," rand - T ees ` -made directing her to be . pat 
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in possession. Herp that the widow must be assunied 
to have prosecuted the suit orly as guardian for her 
adopted son; that the decree must be considered to be 


, for his benefit ; and that she was put in possession as | 


. trustee for him and accountable to him as guardian and 
trustee for the profits of the property, ates entitled 
, herself to a maintenance out of it, 


Lord Campbell: —THEIR Lordships feel 
very much: indebted to the Gentlemen, of 


the Bar on Þotirsides for ‘the manner in which | 


_ the case has been argued ; it has been argued 
with the greatest ability, and with ‘great 


® conciseness, aud [-must say that we are. bet 


ter assisted by the Bar when a case is eo 


argued; than when- the arguments are @X-. 


tended to an unnecessary length, aud there 
_ are repetitions which. only perplex- us. I 
am sure nothing was omitted on either-side 


“that could assist ‘the Court or be of ue 


"tg the client. 
This-case is of a very intricate and per- 


° “plexing nature, aud it is utterly impossible 
` to-explain all ‘the facts that appear in evi- 


- dénce before us. But’ we have the judg- 
> meñt of the Zillah Court, which appears to 
me to be framed with great care and cau- 
tion, and I am glad to’ have an opportunity 
of Saying so, because lately in another ease, 
the case. respecting the palauquin, I felt it 
me duty to declgre the regret of all their 
Lordships who heard the case, that much 


` -pains had not been bestowed upon it both 


by the. Zillah Court and by the Court of 
Sudder Dewanny -Adawlut. 
- appears tome, and, I believe, to. all their 
Lordships, that both in the Zillati Court 
« and in the udder Dewanny Adawlut Court, 


the Judges have shown great industry; | 


great circumspection, and great diserimina- 
tion. 

Now, the case really involves merely a 
, question of fact. There is no disputed ‘point 
of law that occurs in the case, and upon a 
question of fact we must give great credit 
to the judgment of the Court below, the 
Judge having an opportunity of seeing. the 
witnesses, aud of seeing the documents, and 
being better acquainted with the habits and 
customs of the people than we can be sup- 
„~ posed to be.. 

“This judgment of the Zillah Court in this 
case has Been affirmed by the Court of Sud- 
der ‘Dewanny Adawlut ; the Judge of the 
superior Court not in all respects taking 


exactly the same view.as the Judge of the |, 


inferior Court, but confirming the decree of 
the inferior Court. We have to determine 
‘whether that decree ought to be affirmed .or 
reverséd ; and after the most anxious con- 
sider ation, their Lordships are , Lof opinion 
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that the only course that we can safely 
adopt i is to affirm the decree. 
It is allowed that tbis was a’ family who 


lived in commensality, eating together and ` 


possessing - joing property. It is allowed , 
that they band some joint property, and there’ 
can be no doubt that, under these circu - 
stances, the presumption of law is that ‘all 
the property they were in possession of wa3 
joint ‘property until it was shown by evidence 
that one member of the family was pos». 
sessed of separate property. Such evidence 
may be geceived, but their Lordships are of 
opinion that such. evidence ‘has not been 
given in this case with regard to any part. of. 
the property. 

Now, what has been relied upon whe 
regard to a portion of the property, has been 


-| chiefly that it was purchased in the name” 


of one member of the family, and that there 


are receipts in his name respecting it; bot, 


all that’ is’ perfectly consistent with the 
notion of its having been joint property.: 
and even if it had not been. joint property, 
it still would have been trested exactly im 
the same manner. 
est “authority—from the authority of Sir 
Edward East and of Sir Edward “Ryan; 
whose most valuable assistance. we have in. 
this case (and it gives me a confidence that 
I should-not otherwise have felt)—that the 
criterion in these cases in India- is: 
to- consider from. what source the money 
comes with which the -purchase-money is . 


‘paid. Here there has been no evidence’ 


given that the appellant had- iny separate 
property, or that it was from his' funds thats. 
auy part of thé purchase-money ' was paid ; 
therefore I think that’ so far; on this part of 
the case, no difficulty can be entertained, 


and that the whole of the property must be l 


considered as joing property. - 


That being so, the widow is entitled to a 
third of that joint property, unless credit be 
given to this ikrarnamah which has been set 
up by the other side. The Judge of the 
Zillah Court, who must have seen it, 
who must havé examined -it, and who had: 
an Opportunity of. seeing the witnesses by, 
whom it was. supported, and the witnesses . 
by whose evidence the authenticity of it 


_was impeached, came to the conclusion that 


it was a fabrication. The J udge of the ` 
Sudder. Court was rather of opinion that it‘ 
bore the seal or signature of the grantor $: 
but that it had been obtained. from him whèn 
he was incompetent to execute a deed, I 
must, for mr own part,’ express that the 
‘leaning-of my opinion rather-is in EE 
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-We have from the high- . 
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with that of thé Judge of ibe Zillah Gone 
But at all events it seems: to me that this is 
a deed to which no faith can be given, and 
that the two-Courts were pérfegtly right in 


considering that it was not Oe, deed of the 
” grantor, and that it ought not oe have any. 


æcight given to it. 
We'now come, therefore, to the question 
of quantum. Their Lordships are. of opi- 


. nion that the whole of the real property 


must be considered as joint property, and 
the same as to the personal property, because, 
according to the Laws of the- Hindoos, as 
in the Civil Law, no distinction is. made be- 
tween these two species of property. - ‘Their 

ordships certainly have felt great difficulty 
respecting. the amount of personal property, 


~ 
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the cash supposed to be in the house, and’ 
it would have been satisfactory to them if,- 


according to the course of proceeding in this 
country, a reference could have been made 
hy the Court below to ascertain the amount. 
But we have reason to believe that such 
a reference would not have been made, and 
now at this distance of time it could not 
possibly be made, with any advantage. 

.To show the amouut, there is a document 
produced, which, if genuine, is sufficient for 


the purpose; an inventory supposed to have. 


been acknowledged by one of the parties 
agninst his own interest. .The Judge of the 
Zillah Court, and the Judge of the Sudder 
Court, have, both concurred in believing that 
to bea genuine instrument, acknowledged 
by the party. There is no doubt that it is 
subject to some suspicion, but we do not 
feel that we should be at-all justified in say- 
ing that the Judge of the Zillah Court, and 
the Judge of the | ‘Sudder Court, came toa 


“Wrong conclusion : we feel ourselves bound 


likewise to consider that a genuine docu- 
ment, and if so, it proves te amount of the 
property to be according Zo that stated in 
the decree. 


An objection has beeu aide that, pending 
the suit, an act of adoption was executed 
by the- respondent, whereby the whole pro- 
perty was divested from -the mother and 
vested in her adopted son. Now, upon the 
authorities, there cin be no doubt that that 
Leg the result of an act of adoption ; because 
the property is in the widow from the death 


--of the husband, till the power of adoption 


is exercised. ‘Then that adoption diyests it 


` from the widow, and vests it in the adopted 


. 800. 


. But for that reason are we to reverse 
the decrees of the two Courts? No objec- 
tion was made in either of those Courts that 
the proper parties were not before the 


se 
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Conrt z if sich an objéction had been made, 


it -might have been ` removed ; and. I: think 
it is a safé.maxior for a Court of Appeal to 
be governed by, that an objection which, 
taken, might have been’ cured, and which 
has not been taken in the Court below, shall 
not be taken in the Court of Appeal. * œ 
We consider that the- Judges* of the two 


‘Courts below were right in coming to the 


conclusion that the ijazutnama, or deed 
giving the power of adoption, was a genu- 
ine deed. That likewise is subject to great 
suspicion, but itis- supported by witnesses 
who, if believed, prove it to be genuine. 
Those’ witnesses ‘were believed by the 
Judges below, and we see no sufficient 
reason why. they should be disbelieved. 


That being a genuine instrument, there was . 


a power ” of adoption, and it is ‘always 
to.be borhe in mind that hat deed goes 


if 
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along with the habits and feelings Of (Oe "e 


Hindoos ; ; because we know that a Hindoo 
dying without male issue, would -be most 
anxious before his death, by writing op. by 
parol, .to give a power of adoption, i in order 
that the -sacrifices which are required 
may be . performed, and that his departed - 
spirit may be introduced to .a state of hap- 
piness. 


Then, under these otroumnstances, what is 
the effect of the decree? It his been ob- 
jected that the effect of. the decree is to. put 
the respondent in possession in her own 
right, of. that which is divested from her 
by the act of adoption ; but their Lordships 
conceive that, although the decrte is not 
very skilfully framed in that respect, that is 
not the effect of it. All the facts being 
stated, it is assumed as matter of law, that, 
after she had executed the act of adoption, 
she prosecuted the suit only as guardian for 
her adopted son.’ Then as the-suit must be 
considered as afterwards prosecuted by her 
in her name for his benefit, the decree must 
be considered to be for his benefit, and that 
she is put In pessession-as trustee for him. 
He claimed, as I understand, an undivided. 
share. She is to be put into possession of 
an undivided share; that share she will 
hold, accountable to him as his guardian and 
trustee, being entitled herself to as mainte- 

nance out of it. Some of their Lordships 
thought that it might be expedient to alter 
the deéree with relation to that point ; but 
upon the whole, after considering the matter 
more “maturely, their Lordships are of 
opinion that thate is unnecessary ; that the 


effect of the decree will be to ponsider the - 


whole of this property- as joint property ; 
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that this deed giving the power of adoption 

(the ijazutnama) is a genuine instrument ; 

that she prosecuted the suit as guardian for 


her adopted son ; and that the decree is in | 
her favor in that right as guardian for ber 


adopted son, and that therefore he will be 


` enfitled .to -call upon her to account for the 


profits of (re ioint property, of which she 


-is to be put in possession. 


‘ Under these cirtumstances, their Lordships 
pre, of opinion that it will be proper to 
recommend to Her Majesty that the decrees 
of the Courts below be affirmed, and with 
costs. ‘There are doubts upon the facts, but 
we are proceeding: upon the ground that a 
forged instrument was given in evidence 
on the part of the appellants, that that has 


„caused the litigation, and that there is no- 
reason in: the world why in this ease we 


should depart fom the common rule, that 
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` "fie 5th February 1844. 
SS 2, _ Present: De 


Odd A 


Lord Broughant, Lord Langdale, Dr. Lush- 
` ington, T.,P. Leigh, and Sir E. Ryan. ` 


Mahomedan Law—Deed of Gift — 
Legitimacy. 


On Appeal- from the Sudder Déwanny 


e Adawlut of Bombay. 


Jeswunt Bing Jee Ubby Sing-Jee and 
Chuttue Sing-Jee Deep Sing-Jee, 


om 


- VETSUS 
Jet Bing Jee Ubby Sing-Jee. 


A deed by a Mahomedan in which he declared “I 
have adopted A. B. to succeed tomy property” was 
held to be neither a deed of gift nor a testamentary gift 
to take effect after the death of the donor, there being 
a complete absence of any relinquishment by the donor 
or of seisin by the donee. : 


According to the Mahomedan Law, a child born in 
wedlock is deemed to be the child of the mother’s 
husband, . e i 


Lord Langdale.—This case comes on 
upon an appeal from the Court of Gudder 
Adawlut'at Bombay. ` 


The appellant states in his plaint that he 
was entitled tothe property in question in 


` one form or another, as the adopted heir of 
* Rana’ Ubby' Bing Jee, who died in the year 


e 1825, 
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he respondent alleges himself to be t 
heir of the same person, and, as such, en! 
titled to the property in question. 

The claim of the appellant rests alto- 


gether upon the validity of a deed which îs ` 
stated to bear date on the 26th of December " 


1821, and which is alleged to be an effectueb: 
deed of gift to him of the property in 
question : if is also alleged, on the part. of 
the appellant, that if it is not to be consi- 
dered a deed of gift, it is to be regarded as 
a will under which he is entitled, if the re- 
spondent-be not the heir to the whole of the 
property, or, at all events, to one-third of it. 
It is, therefore, of the utmost importance to 
see what is the nature and effect of this deed: 
it is dated 26th of December 1821, and is 
signed by “Ubby Bing jee Deep Sing-Jee;” 


The deed is short, and is in the following 
‘words :—‘ As I have divorced my wife, her 


“son Jet Sing, by illicit intercourse, is hereby 
“ disinherited ; I ‘have therefore adopted 
“you.” Then there follow after the signa- 
ture these words :—“ T have adopted Rang 
“ Jeswunt Sing to succeed to my property and 
“ title ;no one shall interfere in this adoption, 


| “ I bave also made provision for all my wives 


“by assiguing a portion of land for their 
“maintenance ; they shall not be annoyed 
“in auy way, but considered as the mothers 
“of Jeswunt Sing, and so treated and main- 
“tained. I have no son, and the heir ‘to 
“the estate is my brother Rana Chuter 


<‘ Sing, whose son, Jeswunt Sing, I hues ` 


“ adopted.” 
_-The first question to be considered is, 
whether this is a deed of gift which passes any. 


property to the appellant, and that depends... 


upon these words:—‘“ I have adopted Rana 
‘‘ Jeswunt Sing to succeed to my property and 
“title ; and upon this subject their Lord- 
ships have been $ferred to Mr. Macnaghten’s 
book, as to what is the meaning of a deed of 
gift, in which it is stated :—* It is requisite 
“that a gift should be accumpanied by de- 


“ livery of possession, and that seisin should ` 


"A 


D 
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“ take effect immediately, or, ifat asubsequent ° 


“ period, by desire of the donor.” “A gift 
“cannot be implied—it must be express and 
“unequivocal—and the intention of the 
“donor must be demonstrated by his entwe 
“relinquishment of the thing given; and 
“the giftis null and void where he con- 


“tinues to exercise any act. of ownersliip. - 
“over it.” i E 


Now, in the first place, their Lordships 
feel great difficulty in saying that any gift 
absolutely was here intended. The words are, 


| “I have-adopted Raua Jeswunt Sing to sucs 


? 
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"— geed to my, property.” When is he tò siic- 


‘eeed—after his death ? Where ‘is the'relin- 
quishment or any giving up of the proparty ? 
There is none. If these words were intend- 


. ed to pass the property,-there is a complete 


absence of any relinguishment by the donor 


@r of seisin by the donee; and therefore it 


appeats to their Lordships that this instru- 
ment is not to be treated as a deed of gift. 


Then arises the question, Is it a will? 
We have again the same absence of his in- 
tention to give in words. He says he has 
no son, and he adopts somebody. Who may 
succeed. This son may succeed. Any 
‘other person ‘may succeed if it is in the nature 
of a testamentary gift. . 


This case seems to be, in the very tèrms 
of it, almost similar to a case cited from page 
124 of Mr. Macnaghten’s Book, wheresthe 


question was as to the‘effect of a document |° 


executed by a party “declaring his’ nephew 
to be his representative in - proprietary 
right.” The answer declares the document 
to be of no validity, ‘and cannot be available 
“to confer any right of succession on the 
“ nephew, because it. purports to constitute 


- “ him the representative in proprietary right 


“of the framer of it; in other words, it’ de, 
“ clares him in general terms. to have the 
“right to the entire property belonging to 
“ the framer of the document after the death 


_ “of the latter ;” which is the only construc- 


tion to be given to the words used here, “I 
"` have'adopted Jeswunt Sing to succeed to my 
“property.” Buch "a declaration does not 
fall within any description of legal obligation, 


` and bag, therefore, no validity as to the 


creation of proprietary right. It -is not, 
therefore, a deed of giff nor. a testamentary 
gift to take effect- after fhe death’ of the 
donor. It appears to their Lordships, 
therefore, that this documént has no: effect 
or operation whatever in giving any right 
of property to the appellant. 


That being so, the appellant has no 
right on which he can recover anything 
in this case ; but witha view to what is 
ultimately to be done in. this case, it is 
necessary to considér. the matter a little 
further, ee ee i 
‘ This case is brought forward either 
upon the allegation that the defendant was 
a supposititious child, palmed upon her 
husband by Purtaba, pretending to be his 
mother, for the purpose of obtaining this 
property, or else upon the allegation that 


the child of Purtaba was an illegitimate: 
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child, ‘born by illicit intercourse with some 
other person than the husband, Rana Ubby 
Sing. ©. geff i : 

Now, 


with respect to the ` question, 


whether, being supposed to be the child. 


of Purtaba, le was also the child of Ubby 
Sing, there has been.a great deal-of eyi- 
dence. gone into, contradictory in some parts 
of it, but which, quite independent of the 
concinsion of law,  preponderates very 
greatly in favor of his being the child 
of Ubby Sing, and, as such, recognised by 
him, Independently of that, there was no 
denial -that Purtaba was the wife of Ubby 
Bing, and there is no evidence which can 
be relied upon to show that the most 


| ordinary presumption ought*not to prevail 


in this case, This is the case of a child 


born in wedlock, and it must, thereforg, ` 


be deemed to be the child of the husband. ` 
be -other part of the’ case, which sup- 
poses that this child is not the. child of 
Purtaba, does, upon „examination of .the 
evidence produced, appear to us, to.-be o 
gross attempt at fraud and ‘imposition, 
There is no evidence which can in the 
smallest degree be relied upon to support 
such a statement. The declaration of the 
husband in the instrnment produced as the 
foundation of the appellant’s claim admits 
it is not so, for he there speaks of him as 
“her son, Jet Sing, by illicit intercourse ;” 
and though. that, declaration may not be a 
true declaration as tothe allegation of 
illicit intercourse, it is conclusive against 
the suppositiog advanced by. the appel- 
lant. There is not the least fouhdation 
laid for it, and nothing which can lead 
us to suppose why he should®be induced 
to put forward such a case, evidently false, 
aad having no foundation whatever, . 

It is not possible, however, to dispose 
of this case without making oue observa- 
tion at least upon the proceedings which 
have taken place.in the Zillah Court, 
where evidence was brought forward to a 
very great extent, It appears that the 
Judge so far forgot that it was necessary 
to have the evidence brought forward under 
legal sanction and in public, in such a 
way that there might be the means of 
controverting it, that lhe imported, as a 


ground of his decision, something which: 


came within his own knowledge. It is to 
be regretted that any such circumstance 
should -have taken place, and still more 
is it to be regretted, when the case came 
before the Superior Court, the Sydder 


Dewanny Adawlut, thata circumstance of. ` 
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The onusis on the party who seeks to show that the .* 
transaction should be governed by Hindoo Law, thate 
the primå facie construction is contrary to the Hindoo `: 
Law or the established custom of considering such 
contracts in Bengal. * f , 


































‘that kind should have been alluded to as 
one which ought, in the smallest- degree, 
to have any effect upon the judgment of 
__ the Court.-It was impossible to pass that 
. ‘by without making an observation upon 
it ; but still, the other circumstances of the 
cage ‘are so clear: that their Lordships see 
no reason why the decision which has been 
éome to should, in any respect, be altered ; 
_ that circumstance, if at all looked’at, might 
: have been worthy of further consideration ; 
* in another respect, if the case had not the 
_character which it must be supposed to 
have, of a fraudulent attempt to defeat 
justice, and, consideriug the decisions which 
have beén pronounced and the . conduct 
which has been pursued by the appel- 
lant, thejr Lordships. are of opinion that 
this appeal. ought to be dismissed with 
costs. e. l T 
. Eérd Brougham.—tIncluding all the costs’ 
below; I suppose they have already been 
, . paid.. Oe 
° Appeal dismissed with costs, ` 


In this case the legsor having, op the death of the 
lessee, granted a putnec of his whole estate including 
the farm in dispute. was adjudged liable to pay to (ës, ° 
representatives of the lessee damages for the time they 7 
were deprived of the beneficial enjoyment of the farm, "ei 
according to the increased rent which the new lessee 
had undertaken to pay. e 


Dr. Lushington.—This is an appeal 
from” the Court of Sudder Dewanny 
Adawlut of Bengal, and the subject of the: 
suit ien lease of the pergunnah -Monohur 
Shahi. Itdoes not appear’ that ang lease. 
was granted in writing; but the appellant, 
the zemindar, states the agreement in the 
following terms, addressing it to the native. 
servants : that “the mehalin question has 
“« been given in farm to Ram Nidhee Ghose 
“from 1210 to 1216, B. §. (1803-4 to 
“ 1809-10), a period of seven years ; he will 
“receive petitions and kubooleuts, and take 
“ possession and transact business according 
“ torule. Von wull attend upon him and 
“ cultivate the soil, pay rent, render papers, 
* and not act contrarily-in any way.” 
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This is done in a notification bearing 
date the 13th-of April 1803,—n notification 
addressed Lo all the native officers of the 
perguonah. Such an acknowledgment 
coming from the appellant is, as against him, -> =~ 
conclusive evidence of the terms of the agree- 
meng. ; ; 


The original lessee “continued in posses- 
sion for four years and two months, and died 
on the 11th of June 1807. a? 


-There ig no dispute as to these facts, and 
the only question ‘ariging is one of law, viz. 
whether, by the terms of the grant and the 
Hindoo Law, the*lease terminated with the 
death of the original lessee, or survived,” 
during the remainder of the term, to his 
heirs and represseutatives, 


With respect to the construction of: the e 
grant, it is contended, on behalf of the 
appellant, that it contains no words which 
would necessarily import a continuance of 
the interest after the death of the grantee, 
and this may possibly be true. But, on the 
other hand, the lease is for the fixed term 
of seven years, and there are no expressions. 
which point to any -earlier determination of 
the interest. The prima facie meaning, 
then,-is a continuance for seven years ; and 
had.there been any intention on the part of 
the grantor to have affixed any limitation, 


The 13th May 1844, "SH 
LU Present : | 


Lord Brougham; Lord Campbell, Dr. Lush- 
ington, T. P. Leigh, and Sir E. Ryan. 


Lease--Construction—Onus probandi 
—Hindoo haw—Damages. 


ke ` 


. d 
On Appeal from the Gudder Dewanny 
' Adawlut of Bengal. 


Maharaja Tej Chund Bahadoor, Zemindar of 
Burdwan, i 


, Versus 


` F 
` Sree Kanth Ghose and others. - 


Where a lease is not -in writing, bat the terms of 
holding are specified in a notification addressed by 
the lessor tò his servants, such an acknowledgment is, 
as against the lessor, conclusive evidence of the terms 
of the agreement, = 


Where a lease for a fixed term of 7 years contains no 
words to import a continuance of the interest after the- 
death of the grantee, nor any expressions which point 
to any earlier determination of the interest, the primå 
Zeie meaning is a continuance for 7 years, and that 

" "the lease did not terminate with tħe death of the original 
lessee, e but survived during the remainder of the term 
a t0 his heirs aud representatives, 
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. “© provided the grantee so Jong live d 
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2 Re ought to. have ons so ` by the ingertion 
“of qualifying terms, 


‘Had such beent (e 
intention of the parties, nothing could have 
heen easier than to have added the words 
> and 
if the party having the full power to engraft 
This qualification omits to do 80, the general 
principles of law would be opposed - to any 
implied presumption. 

These are the general principles of con- 
struction which their Lordships would be in- 
clined to apply to the grant; butas this 
is a transaction to be governed, by the 
Hindoo Law, a contrary interpretation may 
prevail, if tbe shown that the prima facie 
construction is contrary to the Hindoo 
Law, or the established custom of constru- 
ing such contracts in Bengal. 

The onus of proving the law must necessa- 
rily lie upon the appellant, who sęeks 
to show that the contract should'.be gov- 
erned, not by general, but by particular, 
rules. 

The question, then, is narrowed to this 
point,—has the appellant proved the law 
governing Hindoo. transactions to be such 
as he avers itis, by authority from any 
Hindoo books of law, or by decided cases: ? 
or has he. shown that a construction 
adverse to his interests would-be at vari- 
ance ‘with’ the established customs under 
which such -property in that country has 
been always held and enjoyed ? 


As to the first head of proof, if may be 
very quickly’ disposed of. Neither here 
nor in the Courts below-has any authority 


- been cited ‘from -thë text-books of Hindoo 


Law opposed to the decision of the Sudder 
Dewanny Adawlut. 


2ndly.— With regard to decisions in the 


Courts administering Hindoo Law, there- 


was in the Courts below, ope case cited 
which has been printed in the Appendix, 
p. 21,—Zoolfikar Ali versus Hossein. This 
case occurred in the Provincial . Court of 
Moorshedabad in.181], and was decided by 
‘Mr. Rocke. It does ‘not, however, appear 
to have been considered as any authority 
upon the question of law by any one of 
the six Judges under whose -cognizance 
this case from Ume to time has come. 
It-is not adverted to by any one of them, 
and when the case ‘itself is exumined, it-is 
doubtful whether it has any bearing on 
the main question.. It is not clear that the 
‘grant in that case was for a term of years, 
and the suit was bythe person who. had 
become the security, and who did ët 
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original lessee: There is, then, no decided 
case . adverse to the claim of. the re- 
spondent. - 

Then, with respect ‘tothe third ground,’ 


Viz. Ee averment that the continuance of 


a- lease, granted for a term of years, for the 
remainder of that term to the heirs’of the 
tenant, deceased, is at variadee with the 
established customs ‘under which such 
property im that country is held, and might 
be very detrimental to the system. This 
argument wholly fails. It is not averred nor 
proved that the subsistence of the lense for 
its full term, although the original lessee 
should die during the currency, is an unusual 
occurrence in Bengal ; nor is jt said that the 
maintenance of such’ lease would be produc- 
tive of injury to the community. »Not one, 
of the Judges has supported such an opiniom; 


and, if there had been ary sound ground | 
efor such an opinion, their local experience’ 


could not have failed to suggest it.. Mr. 

Courtenay Smith, pp.» 86-87, who was of 
opinion ‘that the respondents were not ep- 
titled to recover at all, founds his judgment, 
not on the- general law, nor upon the 
supposition that mischief must always arise 
from the upholding’ a lease after the 
death of the lessee -for the remainder of 
tle term, but upon circumstances which 
he conceives may belong to thil trausaction ; 

as the want of a specific: condition for the 
continuance of the term- after the death 
of the lessee, the youth of the heir, and the 
poverty, or supposed insufficiency, of the 
security. I may observe that nofe of these 
latter grounds were attempted to be insisted 
upon at the bar. ` . 


‘It is not necessary to prosecute this en- 
quiry further, for their Lordships are well 
satisfied thatthe judgment of the Court. of 
Gudder Adawlut, , Maintaining this lease 
according to the-prima facie meaning of the 
contiact, is not contrary to, the law or 
practice of Bengal, and so far from being 
detrimental to the just rights of property 
or due cultivation of the soil, a holding 


which enables the lessee to expend his ca-. 


pital in the improvement of his farm, 
out the prospect of the due reward being 


with- - 


lost to his heirs in case of his ofvn death ° 


before the expiration of the term, catinot 
be otherwise than beneficial. . 


“The present respondents are the heirs 
of that tenant; they have been de- 


prived of the beneficial enjoyment of the , 


farm fox nearly three. years, and, their 
Lordships coucur with the Court below, in 


appear to be ‘the heir of ES former or! thisking that they are entitled to be in- 
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demnified for the loss accruing from the |. 


wrong done to them. 
But a question remains as to who is liable 


vn make good this loss,—the appellant, the 
“i "Zemindar of Burdwan, the original 


pro- 
prietor and lessor, or the. representatives of 
Svroop Chund Roy, who form another set of 
respondents in this case, Chund Roy hav- 


ing, on the death of the grantee of this 


a 
Le 


, responsible. 


r 
he 


lease, taken a putnee tealook of the whole 
estate, of which this farm formed a part. 

In the Provincial Court and the Sudder 
‘Adawlut there has been much litigation on 
this point, and much evidence’ taken; but it 
does not seem to their Lordships necessary 
‘to set forth the details of those proceedings. 
By the final judgment of the Sudder Adaw- 
-lut, the Zemindar of Burdwan, the appellant, 
bës been decreed to pay the damage which 
bas accrued. De is the original and moying 
cuusé'of ‘all the loss which has befallen the 
‘F¥espondents. Without due regard to the 
‘contract he had entered into, and whilst that 
contract was -still subsisting, he demises to 
Chund Roy the whole estate, including this 
farm, for an increased rental. ‘The Maha- 
rajah, indeed, contends that, in the kubooleut 
to Suroop Chund, he had stipulated for the 
observance efeexisting leases; but Mr. 
‘Harrington, at page 93, disposes of this 
argument by showing that- this stipulation 
could not reasonably be extended to cover 
this grant ; for ifthe old.lease were to cou- 


` tinue, there would-be no source from which 


the new lessee could fulfil his engagement. 
Indeed, tHe whole of this argument, as to a 
‘prohibiting clause with regard to this lease, 
is utterly at variance’ with the main case of 
the Maharajah, namely, that the lease bad 
expired by the death of the lessee. ` `, 

` The Maharajah has, therefore, by his own 
acts, and through the medium of others 
whom he has empowered to act, Violated his 
own engagements, and thereby occasioned 
grent loss to the respondents. For this 
loss, their Lordships are of opinion that the 
Sudder Adawlut have justly made him 
The amount of the damages 
given appears to have been fairly fixed, 
according to the increased rent which the 


. new les¢ee undertook to pay; they have 


given for the three years the respondents 
‘were dispossessed, Rs. 42,000, being the 
amount the new tenant undertook to pay,— 
certainly, not an exorbitant estimate of the 
real loss. Their Lordships are therefore of 


‘ opinion that the decree.of the Court of 


Sudder Dewanny Adawlut must bẹ affirmed,- 


` 


sand with costs. - i 
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-<1 ` . The 18th June 1844. 

Poa Present : 

The Lord Président (the Marquis of Lans- 
downe), Vice-Chancellor Wigram, Dr. 
Lushington, T. P. Leigh, Sir E. H. East, 
and Sir E Ryan. a 


-Pleading—Joint Hindoo Family— 
Division. 3 


On Appeal from the “Sudder Dewanny , 
Adawlut of Madras. : 


Moettoo Vijaya Raganadha Bodha 
Gooroo Swamy Perria Woodia Taver, 
: versus i 


Rany Anga Moottoo Natchiar. S 


According to Regulation XV of 1816 of the Madras 
Code, in a suit for possession of joint family property 
in which the title of the plaintit? depended on the fact 
of & division having taken place in the family, a dis- 
tinct averment of divigion must be made in the canse, 
and a’ direction given ‘by the Court for the production 
of evidence in proof, of such an averment, 

The parties having acted under a misapprehension 
of the law, leave was given to bring a new suit within 
three years. i 


Dr. Lushington.—Tux present litigation 
is between the widow of the party who was 
last seized of the zemindary, and his great- 


nephew, and various suits appear to have’ 


been instituted with regard to the right to 
this property, and the claim of the parties 
put on various grounds ; but their Lordships 
are of opinion that the whole question, is 
now narrowed to a very short point. 

In the Provincial Court, certainly, some 
notice was taken of the question whether 
any division had actually been proved to 


have taken place between the two brothers — 


or not; and the Provincial Court were of 
opinion that there was not satisfactory evi- 
dence to establish the fact of the division. 


But when the appeal came to be brought | 


before the Cours of Sudder Adawlut, that ` 


Court came ‘to a coutrary conclusion, and 
decided this case in favor of the widow, on 
the express ground that the Geo brothers 


had become divided, aud that, in conse- ° 


quence, this property, whether self-acquired 
property or not, according to their opinion 
and judgment, would belong to the widow, 
and not be inherited by either of the bw. 
thers, or the nephew, or the great-nephew. 
With régard to the question of law, as 
far as the opinion of the. Pundits could 
determine it, there seems to have been no 
difference ; they have all stated; in sub- 
stance, to this effect, that the right and title 
to the zemindary depended on the fact of 
division, and the fact of division, ‘therefore, 
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Was and is a nidst substantial question.to be 
determined in this case. Now, ‘their Lord. 
`. ships find, upon an examination of all these 
proceedings, that the fact of the: division hag 
never been alleged in any of the pleadings. 
They find, also, that, actording to the 
e oegulations of 1816, the X Vth Regulation, 
that the division ought to have been made 
a distinct point in the cause, and that -an 
order ought to bave been given for the 
production of evidence in proof of such an 
averment, Then it comes to this, that 
there has been-no such averment, no such 
point made, and no such directio? given; 
and how it was that the evidence cime to be 
taken on the one side or on the other, with |. 
respect to the question of division, -no satis- 
factory explanation has yet been afforded at 
the Bar. . 

Now, their Lordships entertain a very 
strong conviction of the absolute necessity 
of adhering to this Regulation, for itis, in 
the first place, a Regulation emanating from 
the highest authority, and is-entitled to the 
force of law ; and it-is, in the second place, 
one, in their Lordships’ judgment, of the 
utmost importance for preserving the: regu- 
larity of the proceedings of ‘the ‘Courts: in 
that country, and for preventing constant 
confusion and uncertainty as to what really’ 
are, or are not, the points in litigation, and 
to which the evidence is to be directed. 
They conceive that this Regulation has 
been most. wisely framed, first, in afirma- 
tively directing that the points on which 
evidence is to be taken. shall be distinctly 
set forth, and that it shall be a duty. im- 
posed on the Court, if those points do not 
appear to be sufficient for the final termina- 
tion of the litigation, that they should state 
distinctly, as a matter of record, the further 
points on which evidence sis to be taken. 
Further, the Regulation, after having thus 
‘affirmatively stated what is to be done, goes 
on to state what shall not be done :—* In like 
` “ manner, if proof shall be required on any 
~“ other points in the course of the trial, such 
“ points shall be recorded on the proceedings, 
“ and the proper party shall be called upon 
“ for the requisite evidence, and no exhibit 
shall be filed or witness summoned; unless 
“expressly declared to be in proof or réefuta- 
“ tion of some point upon which the Court 
“ may have directed that evidence should be 
“ taken.” l i 
_ Now, this Regulation, important as it is, 

and most clearly expressed, points directly 
against:the course which has been unfor- 
tunately adopted in this case, because thb 
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point on which the whole case turns, and in 


the opinion of the Sudder Adawlut, beyond 
all question, the whole case was decided, 
never was alleged aga point in any of the 
proceedings, and evidence which was read 
in support of -it never was directed or sanc- 
tioned by the. Court, "` ets 
-~ Itis,in the opinion of their Lordships, 
therefore, indispensably necessary, for the 
purpose of supporting and securing the 
compliance with, and securing, this most 
wholesale Regulation, that they should act 
in conformity with it; and, if they act in 
conformity with this Regulation, the inevit- 
able consequence is, that they cannot sus- 
tain the decision of the Sudder Adawlut, 
becayse it is upon the ground of that point, 
asthe point of division alone, on which that 
judgment rests. oe 
But, looking at the whole of these prof 
ceedings, they do not think® that it ould 
e consonant with justice at once to reverse 
the decree of the Court below, and .to 


‘affirm the decree of thé Provincial Court. 


They.think that the parties have unfortus 
nately lost their way, and, on that mistake 
and misapprehension, it would be going tgo 
far finally to dispose of the case now. 

For these reasons their Lordships are 
of opinion that the decree ef the’ Sudder 


‘Adawlut must be reversed, but, that leave 
‘should be given ‘to the respondent to bring a 


new suit, uotwithstanding the decree of the 
Provincial Court, atany time within a period 
presently to be specified, and after full 
communication of Her Majesty’s Order in 
Council shall have- been made to the parties 
interested, and though their Lordships can . 
make no order on the subject, jf would be 
exceedingly desirable that it should be 
kdown to all those who are interested in 
this property, that the question of fact, as 


‘to division or no division, appears to be the 


only point on which the main question of title 
to. this property will ultimately depend. 
‘Perhaps, Mr. Clarke, you can give their 
Lordships’ information at,what time the 
Order of Her Majesty in Council would be 
likely to arrive in the East Indies, how it 
would be known, andin what way informa- 
tion should be given to the parties, ` 


‘Mr, Clarke.—I will take the opportunity 
of knowing precisely the course ; a copy of 
the-decree, I take it, will go out by the 
vext mail, the Ist of July; it will arrive at 
Madras in the middle of August, und it will 
bə immediately made known by the Court ` 
to the vakeels of the parties, and communi- 
cated ‘to the Provincial Court, bur the 
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would-be communicated to the parties re- 
“presenting the suitors in the Sudder 


52 Privy 
H e “~ 


ee Ee SE nyo s 
TNE WEEKLY REPORTER. Council. [Vol. SL 
2 





information of the parties, at their ‘residence 
in the province. 
- Mr. Pemberton Leigh.—Would not the 


Court, in its regular course, give notice to-f 


the parties ? 
. Mr. Clarke,—Immediately it arrives it 


Adawlut. 

~ Sir E Ryan.—In this case the respond- 
ent is a pauper ; is if likely she would have 
a vakeel to represent ber ? 

Mr. Clarke.—Yes, my Lord ; paupers 
are always represented by vakeels. 

Dr. Lushington.—We think three years 
is a proper time after the decree is received 
in ee and disclosed to the parties. ° 

Clarke.—The Court might direct 
‘Gan a -copy of the decree should be fur- 
_ nished to the paies ; the Court always gives 
cer DEA copies of its own decree to the 
vakeals of the parties, and I think it is the 
same’ with regard to, the decree of the Coun- 
cil.’ I think ‘a copy of the decree sent out 
from England would be delivered to the 
vnkeels. 
if, Moore.—~Perhaps your Lordships 
would embody in your decree a direction to 
the Court itself to serve the parties. 

Dr. Lushingiòn.—Do they file the Order 
-as being e oepn of Her Majesty’s Order in 
Council? l 

- Mr. Clarke:-Yes, my Lord, they do. 

Dr. Lushington.—Then that will do. 

| Lord™Brougham.—That will amount to 
three years from the lst, of September 
next, 

Mr. Pemberton Leigh.—All the parties 
being represented here by their attornies, 
they will nave notice of it. 


The 2nd August 1844, 
Present: 

‘The Lord President (Marquis of Lans- 
_downe), Vice-Chancellor Knight Bruce, 
Dr. Lushington, T. P. ‘Leigh, Sir £. H. 
Enst, and Sir E. Ryan. 

- Mahomedan Law—Marriage— 

Legitimacy—Inheritance. 
On Appeal from the Sudder Dewanny 
_* Adawlut of Bengal, 
Shums-oon-nissa Khanum, 
VEFSUS 

Rai dan Khanum, for herself, and on behalf 

of her minor son Saadat "Ali Khan, 


Jf a child has been born to a father of a mother where 
theres has been not a mere casual concubinage but a 


S more permanent connection, and where there is no 


~ 

























insurmountable obstacle to a marriage, according e 
the Mahomedan Law, the presumption is -in favor of 
such marriage having taken place, and the mother and 
child are entitled to. inherit. 

‘Dr. Lushington.—Tue claim in this case 
relates to the juheritance of the zemindary., 
of Atiya, and the claimants of that inherit- 
ance, at least all-the claimants which it % | 
necessary now to name, are two persons 
claiming to be the lawful widows of the 
deceased zemindar, one of whom claims also 
on behalf of her sou, whom she alleges to 
have been: the legitimate „issue of the 
deceased, person. 

Both the Courts, under hoig considera- 


‘tio’ the questions in the cause have been 


brought, have come to the conclusion that 
the claim preferred by Rai Jan, on behalf 
of herself’ atid of-her son, is a just one—in 
other words, they consider that there has 
been sufficient proof to justify them in de- 
termining that she was the lawful ‘wife of 
the deceased zemindar, and that her son was ` 
the lawful son of that zemindar. It is 
hardly “necessary to say that, before their 
Lordships could reverse the decree of two 
concurrent Courts, they must be perfectly 
satisfied that some legal miscarriage has 
taken place. But their Lordships are of 
opinion, in this case, that the evidence is 


decidedly in’ favor of the judgment to which, 


those Courts originally came. : 
The question appears to be one depending - 
upon the law with relation to Mahomedan- 
property, and ‘the proofs in support of the 
case as applied to that law. Several refer- 
ences have been made to the work of Mr. 
Macnaghten upon this subject. It will not 
be necessary to read at length thé part of ` 
his preliminary remarks to which referende 
has been made,-and which indeed has been 
already done, but tHe substance of it appears 


[to be this. Aftar having stated what is the 


‘general opinion entertained upon the ques- 
tion, he says, “ The Mahomedan lawyers 
“carry this disinclination,” that is, arninst 


_bastardizing, "much farther ; they con- 


“sider it the legitimate course of reasoning * 
‘“ to infer the existence of marriage from 
“ the proof of cohabitation ;” he then SRY S, = 
“ None but children who are in the strictest 
“ sense.of the word spurious, are consideeed 
‘ incapable of inheriting the estate of their 
“ putative fathers. The evidence of persons 
.“ who would in other cases be considered 
“ incompetent witnesses, is admitted to prove . 
“ wedlock, and in:short, where by any pos- 
“ sibility a marriage may be presumed, the 
“law will rather do so than bastardize the 
at issue, and whether a marriage be simply 
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. “it will be deemed legitimate.” `" w, 


-edan Law, 
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It may be observed that thig is the state- 
ment of Mr, Macnaghten, evidently after great 


` deliberation on the subject, because he-goes 


op to refer to what has been said. by Sale, 
affd he then observes :—‘‘ This, I apprehend 
“ with all due deference, is carrying the 
‘C doctrine to an extent unwarranted by law ; 
“ for where children are not born of women 
“proved to be married to their fathers, or 
"of females, slaves of their futhers, some 


“kind of evidence (however slight) is re-- 


“ quisite to form a presumption of matri- 
‘smony.” He then- observes :—‘* The- mere 
“ fact of casual concubinage is not sufficient 
“to establish legitimacy ; and if ‘there be 


“ proved to bave existed any insurmount-. 


" able obstacle to the marriage of their puta- 
“ tive father with their mother, the children, 
“ though not born of common women, will 
D be considered bastards ‘to all intents and 
“ purposes.” The effect of that appears to 
be, that where a child bas been born to n 
father, of a mother where there has been 


not a mere casual concubinage, bot a more |. 


permanent connection, .and where there is 
no insurmountable obstacle -to such a 
marriage, then, according to the Mahom- 
the presumption is in favor 


We apprehend that, in considering this 
question of Mahomedan Law, we must, at 
Jenst to a certain extent, be governed by 
the same principles of evideuce which the 
Mussulman lawyers themselves would apply 
to the consideration of such a question. 
The first step in- this case is the petition 
which has been so much commented upon: at 
the bar, namely, the petition of Rai Jan, 


bearing date the llth of December 1813, 


In that petition she states dierself to be the 
wife of Fyz Ali Khan, aud she sets forth 
the marriage settlement, without, indeed, 
ascribing to it any date or giving any date 
to the marriage. Havivg so done, she 


° represents that the Khan was kept- away 


and not permitted to return to his own home, 
that there. were a number of persons who 
had attempted to confine her, -and not to 
peemit her to go to the Khan; and that he 


was nbout to marry another wife. | 


Now, this document appears to their Lord-. 
ships to be a documént of the very greatest 


_ importance ; for without going. the length 


of saying that it is a true assertion of all 
the facts therein contained, it is at-any rate 


an assertion of facts in conformity with the 


Bubsequeut statement of this very persom 
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The statement in this petition is-made in the ` 


year 1818, before there is any anticipation 
ofa litigation of this description, and it is 
made by her at a period when -Fyz Ali Khan 
is not considered or deemed to be incompe- 
tent; it is addressed to a competent Court, 
and she must, if she anticipated any- goog 
result from the presentation of that petition, 
have also anticipated that the facts contain- 
ed in that petition might be the subject of 
judicial examination. She therefore offers 
in the year 1813 to subject her claim (which 
is in: substance the.same as her claim now) 


to the examination of a Court competent- 


to decide upon it. We 

It appears that that petition was rejected 
——ind . we presume on the grodind that, even 
supposing the whole facts contained ‘in it 
to be trae, yet that would be no justification, 
for the interference of the Court for the 
purpose of preventing the contemplated 
marriage, - ; 

In 1816 Fyz Ali Khan was placed under 
It 
is not necessary to go minutely into the 
question what was the precise state of his 
mifd.or of his intellects at that period. Tt 
is not distinctly raised in the course of the 
pleadings “which were given in by the par- 
ties upon this occasion. But the result of 
the evidence appears to be that he was a 
person who had become much addicted to 
habits of intoxication, and that his intellects 
were impaired, though it does not appear in 
any part of that evidence that “he had 
become what may be culled an idios. . How- 
ever, in 1816, “his property and also ‘his 
person were placed -under the care of that 
Court, and proceedings have ¢aken place 
which have been much relied apon in both 
of the Courts below in the determination 
of’ the question which came under their 
consideration. 


The first document to which it may be 
expedient to refer is the report of Mr. 
Pakenham at page 19. Mr. Pakenham, in 
the discharge of his duty as ‘Collector, is 
writing a letter to the Court of Wards pro- 
posing to them‘a settlement out of the estate 
of Fyz, Ali Khan; and after having mən- 
tioned certain circumstances relatinge to the 
amount of property, he recommends the sum 
to be allotted for the expenses of Fyz Ali 
Khan and his family to be fixed at 200 
rupees a month, namely, 120 rupees for Fyz 
Ali Khan, his- two wives, and his mother, 
30 rupees for. th servants’ engen, ` and 
50 rupees’ for the support of a number of 


females..who havé loug lived in, and been « 
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maintained by, the family, and to whom 
he states that a sum equal to what he pro- 
poses has been for some time past allowed. 
He adds :—“ This last item I -have not re- 
s commended without carefully ascertaining 
“that there are such persons who, from 


` having been all along supported by the 


“ zemindar, may be considered as entitled to 
‘fan allowance. ” : 
Now, taking this as evidence of the fact 


‘ that she was the wife of this party Fyz Ali 


"e 


. It appears, further, that 


‘Khan, it is evidence to this effect, that so 
far as Mr. Pakenham’s investigation had 


' extended, it-justified him in making the 


‘representation which he made in the dis- 
charge of his duty to the Court of Wards. 
The Court df Wards acted upon that repre- 
sentation, and Rai Jan continued to receive 
pn allowance after the rate of 10 rupees a 
month from thg year 1817 up to -the year 
1824° when Fyz Ali Khan died. ae 

| during this period 
‘Rai Jan was residing in the house of Fyz 
Ali Khan, or at least in’ that part of 


“the building appropriated to women belong- 


-ing tò Fyz Ali Khan. 
goes to that extent, and indeed it appéars 


All the evidence 


scarcely to be a point in controversy. In 


' page 29, so far as it can be called evidence, 


there is. the report of Mr. Scott, who, it 


‘may be observed, is hostile to the claim of 


Rai Jhan. He. there states incidentally, for 


“the purpose of justifying his advice, that 


the other wife should not be permitted 
to com into the household of Fyz Ali Khan, 
that thisswife is now residing with him. He 
Bays :— Now, as your ward has one wife liv- 
“ing with him, os far as.I am able to judge, 
“any intercourse with another, who has 
“ been so long absent, could in no degree add 
to his domestic comfort ” It appears that 
.Shums-oon-nissa, the other wife, the appel- 
lant in this case, had been residing separately 
from her husband for a considerable length 


_of time, and that-she had presented a peti- 


tion for the purpose of being allowed to return 


to him, and the ground upon which the Col- 


lector advises against that petition being 


complied with is, that this wife, the present 
‘respondent in the case, was residing: with 
bim during that period, and that therefore 
the return of Shums-oon-nissa would be 
unnecessrry and inconvenient. There are 
several other documents of the same tenor 
which it is unnecessary in the view of their 


‘Lordships to follow in detail, namely, the’ 


-reports of the Collectors, Mr. Belli and Mr. 
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> We apprehend, then, that in point of fapt." 


the case comes clearly and indisputably to. 


this, that this person, Rai Jan, was actually 
residing during a period of seven years in 
the female department of Fyz Ali Khan ; 
that, according*to the statements, so far ag 


we can make them out, she was so residigg e 


for a twelvemonth anterior to the birth of 
this child taking place ; that she so resided, 
recognized to a certain extent, undoubtedly, 


as the wife of Fyz Ali Khan, that the child ~ 


was born under his roof, and that child 
continued to be maintained in his house 


withoufany steps being taken on the part. - 


of Fyz Ali Khan or of any one else to re- 
pudiste his title to legitimacy as the off- 
spring of Fyz Ali Khan, 
-If these facts be so proved, the question 
is whether the evidence is not sufficient to 


support the legitimacy of the present claim. , 


ant Saadat Ali Khan, according to the law 
as laid down. In‘ the opinion of the Law 
Officers which is to be found at page 214, the 
Law Officers, who were there consulted, ex- 
pressed themselves to the following effect :— 
“Under the above circumstances, in Ae 
‘event of the proof of these facts, that 
ze Mussamut Rai Jan associated with Fyz 
‘Ali Khan, and remained with the other 
‘t females of the house of Fyz Ali Khan, and 
“ Saadat Ali Khan was born. of her venter, 
“being the offspring of the loins of the said 
“Fyz Ali Khan, as is to be clearly under- 
“stood from the proceedings of the Appeal 
“Court of Juhangeer-nagur, dated the 20th 
“ September 1831.” They then goon to say 
that he would be the lawful child of Fyz 


Ali Khan, aod that he and the mother ` 


would be entitled to claim their share of the 
inheritance. 
‘Now, all the facte which are there stuted 
upon the principle of assumption, appear to 
us to be muintgined by the- evidence in this 
case; namely, that ‘Mussamut Rai Jan did 
associate with Fyz Ali Khan ; that she did 
remain with the other females in the house 
of Fyz Ali Khan ; that Saadat Ali Khane 
was born of her venter ; and as to bis 
being the offspring of Fyz Ali Khan, we 
think that is a circumstance necessarily to be 
inferred from the previous. fact, oa 
With reference, then, to the law as Taid 
down by Mr. Macnaghten, and which ap- 
pears to be acknowledged at the Bar to be 
the true law, withoutegoing into the ques- 
'tion of the oral evidence whether there was 
an express acknowledgment of this ‘child 


. Petree, at pages 36 and 37, and the report of | by Fyz Ali Khan as his son or not, there 


~ „the Collector, Mr. Lindsay, at page 40. 
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fseems to be that which is at least tantamount 
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`- tb any oral eëidence of any declaration 
. ‘Whatever, because there is a. consecutive 
‘course of treatment both of the mother and 
of the child for a period of between seven 
and eight years, under cjrcumstances in 
-which it appears to their Lordahipe to be 
ext to impossible that such a mode of treat- 
ment could have been adopted except’ upon 
the presumption of the cohabitation, - and of 
the son being the issue of the loins of Fyz 
Ali Khan. But their Lordships are not dis- 
posed to think that the ‘whole of the testi- 
mony, with regard to the verbal acknow- 
ledgment of Saadat Ali Khan, ought to- be 
yejyected. It is not necessary, however, to 
decide the case upon that ground, because 
we think; for the reasons we have stated, and 
without receiving as evidence ‘that which is 
not legitimate or credible evidence, there 
are sufficient facts either admitted by bpth 
parties or proved by the treatment and the 
whole ves gestw'in thé case to bring it 


within the principles of law: which have. 


- been already adverted to, and that therefore 
the judgment of the Court below must be 
affirmed with costs. 

Decree affirmed with costs. 





The 13th December 1844. 


` 4 
ies Present: 


Lord Langdale, Mr. Baron Parke, Dr. Lush- 
ington, T. P Leigh, Sir E. DH East, Sir 
A. Johnston, and Sir E. Ryan. l 


Compromise— Evidence — Payment of 
consideration-money,. 


Chowdry Deby Persad and Beny Persad, 
ger | 
Chowdry Dowluf Sing. 


According to the practice in India, the statement in a 
deed of compromise of the payment of consideration- 
money is not conclusive evidence of payment. EE A 

In estimating: the value of evidence, the testimony 
of a person who swears povery that a certain con- 
versation took place is of more value than that of one 
who says that it did not, S 


Mr. Baron Parke.—TnEIR Lordships are 
of opinion that in this case they ought ‘to 
advise Her Majesty (o affirm the decree of 
the Zillah Court. There is no doubt in this 


case that the deed pf Rufanama,‘ which ‘was. 


executed between the parties, affords evi- 
dence as to the only fact which we have to 
dispose of, by our opinion, upon the present 
case, namely, whether the 21,000 rupeas, 
e ‘which were-stipulated as the sum to be paid 


down upon the executing, the compromise, 
were paid or not. There is ‘no doubt that 
the Rufanama, which contains: a statement 
of -the fact that the 21,000 rupees were paid, 
is evidence. It is admitted, on both sides, 
that it was not conclusive evidence, as the 
statement of such a fact in a deed, under the 
seul of the parties, would be in a Court of 
law in England, but it is evidence as far as 
it goes. i 

Then-let us see whether that evidence, 
which: is primd facie proof of the payment, 
is or is not rebutted by all the circumstances | 
of the enge, | a 

“We-think that, looking at the mode in 
which this case has been treated by the 
Judge in the Sudder Dewanny Adawlut, 
who must be supposed to be well jnformed ` 
of the law and the practice in India ia 
such cases, that the statement:of such a 
fact in a deed of this description if primé ° 
facie evidence, that the money that was 
therein -stated to be paid was paid at the 
time of the respondent’s executing the deed. 
But hesays :—‘ That it is an understood thing 
“ that, after documents are drawn out, money 
‘mentioned in them is’ paid, and thereffre 
“mention of the receipt of money is made 
“ in the document.” WW ; 

Now that being so, the inference that 
would be derived from the'statetaent of such 
a fact in the deed is that-the Rufanama 
must, prima facie, be considéred as evidence 
that there was, at the time that the deed was 
executed, and as part of the same transac- 
tion, %- payment of money. Butethat infer- 
ence is completely -rebutted by all the evi- 
dence in the case, and by the admission of the 
parties, because all the witness present at 
the “time of the transaction of the execution 
of the Rufanama, either are silent as to the 
fact -of the payment, or they expressly de- 
pors that no paymeat took: place at the 
ime. 


The appellant himself admits in the 
proceedings that- such was the fact, for he 
has stated in his answer to the plaint in 
the Zillah Court- that the money was receiv- 


ed without stating at what time—not stat- 


ing that it was received at the time the 
deed was executed. -In his rejoinder he 


‘makes a different statement, and says that 


the money was paid antecedently tothe exe- 
cution of the deed, namely, while the draft 
of the deed was being prepared. In -his 
petition in the Sudder Court, he: states that 
the money was paid at the time that the ` 
deeds themselves. were prepared. ‘Thus 
varying: in- his statement ‘of the time ands 
fo Š 


r 
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place of the p yment of the money,- but- not | 


stating in any of them that the money was 

paid at the time the deed was executed. 

` Therefore the question now is_ this--The 
, «prima facie inference arising from the, State- 

ment in the deed being rebutted, how -stands 


‘te evidence with regard to the fact of the. 


payment? The witnesses who depose to 
the’ execution of the Rufanama state that 
the plaintiff, upon that occasion, admitted 
that he had received the money nt an ante- 
cedent time. Now, is-that fact proved? If 
that fact had been proved that the money 
‘had been paid at ‘an antecedent time, not 
immediately at the tims of the execution of 
the deed ; but whilst the deed was being 
prepared, is ft probable that such a sum as 
that would have passed from thef one to the 
` gther withont some receipt being given ? 
-Then it is afterwards alleged by . the: ap- 
e" pellant that the payment took place in the 
-presence of respectable witnesses. Now 
those witnesses werg not called in the Zillah 
Court, nor is any mention made of them in 
_ the’ petition of appeal. Butin the petition of 
review it is stated as a fact that the plaintiff 
. had offered to bri ing forward those respectable 
witnesses before whom he said the paymeut 
took place, and that the Judge of the Infe- 
rior Court, the “Ameen had refused to receive 
Ahem, Now it,is impossible for their Lord- 


ships to Benen’: that such could have been. 


the ‘éase.;, becansé it „appears that. the 
‘proceedings -before the Ameen are conducted 
with regMlarity, according to the regulations 
prescribed by the East India Company. 
Amongst those regulations it is, ordered that 
'. every document should be on the file of the 
Court ; andsif there had been any petilion to 
examine those witnesses, there is no doubt 
that there would have appeared, upon: the 
files of the Zillah Court, 

- „petition for the examination of those witness: 
es. Therefore it is impossible 
Lordships can believe that any such applica- 
tion had been made to the Ameen. Then 
there is an admission by the defendant that 
‘there were those respectable witnesses - ‘who 
might, have been brought forward; and the 
circumstance of his not bringing them forward 

is exceedingly strong that no such fact took 
place as that there had been, antecedent to 


the Rufanama, the SE oF the sum of 


money. 
‘Then, besides all this, it is stater that 


there are some circumstances from which. it, 


- isto be inferred that this payment -took 
place, because it is uid in the first place that, 
e at the time when the. instalments stipulated 
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no mention was made of the fact of the large 
sum of 21,000 rupees, not having been paid. 
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forin, the deed of compromise were paid, - 


Now that is & fact certainly which atone. 


time weighed. with their Lordships,’ ‘and 
which it appeared desirable to have explain- 
ed, snd- explanation is given of the fact e 
the ‘evidence of Ghunsam Loll: Ghunsam 
Loll, is a person to whom both the Judge of 
the Inferior Court ard the Judge of the Sud- 


der Dewanny- Court give credit. both: of 
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them have stated that they acted upon his ` 


evidence, and therefore they must have 


formed ‘an opinion that his evidence was 
worthy of belief, and, they are much more 
competent to form an opinion than we are. 


Then, iftthat evidence is belitved, not only 
is ; tliat. fact. explained satisfactorily -to our 


minds that no mention was made of ‘this sum 


not ‘being paid at the time the instalments 
were. paid, but the evidence is also most ma- 
terial to show. that no payment ever took 
place at all. 

- With regard to ‘the Sie of ER 
payment of the instalment of 4,000’ rupees, 
without. any observation being made at the 
time, as insisted upou br the appellant, this 
witness says that, at the time the payment 
was made, the respondents, that is, the pre- 


sent appellants, said it was difficult to pay at . 


once 21,000 rupees, He states that, ‘Cat the 
time of the receipt of 4,000 rupees, this con- 
versation took place ‘between - them—‘ What 
do you say now’ about the payment of the 
21,000 rupees’ in.:ensh mentioned in the 
Respondents. in answer said, 
‘It is difficult to.pay nt once rupees 21,000. 
We shall arrange for it ; and when thé money 
ig. paid, we. shall take a receipt. 7 Therefore 
it is elear, that at that time there was men- 
tion made of the 18i-payment of the large 
sum of 21,000 rgpees. Die Kazi, indeed, as 


‘Mr. Buller has observed, when ‘he is inter- 


rogated'as to the same conversation, says 
that none such took place. But in estimat- 
ing the value of evidence, the testimony of 
a person- who swears positively that a cers 
tain conversation took place is of more value 


‘than that, of one who says that -it did - not, 


because- the evidence of the latter- -may be 
explained by supposing that his attention 
was not drawn to the conversation at the 
time. , > r 


Another circutmhstange which diss had 


weight with their Lordships at one time ig ` 


the delay - in the -institution of the suit. 
That circumstance is nd doubt deserving of 
consideration, ` It may have been that they 
Were prevented from instituting the: snit 
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sooner hy delusive and evasive promises 
made from time to time. The mere cir- 
cumstance of the dene in the suit is n 
circumstance of some weight, but not of any 
geréit weight when we look at the other 
facts of the case. 


"P @ Their Lordships are of opinion that the 


hurdeh of proof which lay upon the appel- 
Innis, of showing the payment of the money, 
has not heen discharged. They have given 
some prima facie evidence of the payment, 
but that lias been rebutted by the other 
evidence in the eise, and by the consider- 
alion that, if it lind been true, there were 
witnesses who could have placed the fact 
“beyond dispute had they been called. It 
is not likely that the payment of so large 
a sum, which would require, according to 
ihe habits of the natives of India, a consider- 
alle time to effect, could have inken pjace 
without some persons being present who 
could have proved Uer fact. Upon the 
whole their Lordships are of opinion that 
the judgment of the Sudder Court, nud 
also the judgment of the Ameen, are per- 
fectly right, and therefore that the decree 
ought to be affirmed with costs. ` 
Deciee affirmed with costs. 


The 3rd November 1866. ° 
Present: 
Lord Westbury, Sir J, W. Colvile, Sir E 
V. Williams, and Sir L. Peel. 


Judgment—Pleadings—Prinoipal 
and Arent. 


On Appeal from the High Court of Judi- 
- cature at Caleutia. 


Eshanchunder Siug, 
VETSLS 
Samachurn Bhutto. 


The determination in a cause shéuld be founded upon 
a case either fo be found in the pleadings, or involved in 
or consistent with the case thereby made. 

Ifa man send an agent, with direct authority and posi- 
tive directions to bid at an auction and to purchase on 
estate, and the agent accordingly gots to the auction 
and hids for the estate which is knocked down to him, 
but collaterally and in a bye manner enters into n dis» 
tinct and separate contract with an individual thet, in 
consequence of something to be done or to be forborne, 
he will pledge his principa! to pay to that individual a 
c@tain sum—the principal cannot be 
trausaction on the part of the agent. 


THis is an appeal from the decision given 
by the High Court of Caleutta reversing n 
judgment of the Court of the Prineipal 
Sudder Ameen of Santipore. The case is 
one of considerable importance, and their 
Lordships desire to take advantage of it, fer 
the purpose of pointing out the absolute nè- 
cessity that the determinations in a cause 


bound by this bye 
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should be founded upon a case either to be 
found in the plendings, or involved in or 
consistent with the cnse thereby miade. 
Unfortunately, in the present instance, the 
decision of the High Court appears to be 
founded upon an assumed state of facts 
whieh is contradictory to the case stated ein 
the plaint by the plaintiff, and devoid not 
only of allegation, but also of evidence in 
support of it. 


The case made by tha plaintiff alleges o 
distinct agreement between the plaintiff and 
two brothers (whose names have been pro- 
nounced in a short manner—the one Koilas, 
and the other Eshen) that the three should be 
joint purchasers and joint owners—ownors in 
common at nil events—of a certain lease 


which was put up by a zemindar to*be taker ` 


by public tender at a particular time. Tife 
plaint proceeds upon the alfgation that the 
jonge was tnken by Koilas on his own behalf 
and on behalf of shen and on behalf of the 
plaintiff, nud that, in*conformity with the 
agreement between ‘the three, Koilas subse- 
quently executed an instrument for the pur- 
pose of giving effect to the agreement. ‘Khe 
allegations therefore of the plaint are incon- 
sistent with the hypothesis of Koilns having 
no interest and acting in thee transaction as 
agent only of Eshen. The plaint also pro- 
ceeds upon a clear and well-defined ground 
of relief, viz, contract. and agreement be- 
tween the parties interested. Tho decision 
proceeds upon what is set forth as an equity 
resulting from the relation between Koilas 
-and Eshen of principal and agent, and from 
the alleged fact of Koilas, in the execution 
of his authority, having giving gertain rights 
and interests to the plaintiff without which 
his principal (Eshen) would not have been 
able to obtain the property in question. 
But the difference between the two grounds 
of relief and between the two kinds of casa 
is plain. ` ` 

The decision of the Court of first in- 
Stance, that of the Principal Sudder 
Ameen, found the facts of the ease to be in 


direct. contradiction to the allegations con- 7 


tained in the plaint. It was found that 
Koilns had no interest at all ; that tho money 
paid to the lessor was not money in which 
Koilas had any interest or right; that 
Koilas acted from the heginning under the 
authority and as the agent only of Eshen ; 
that the contraet was completed with, the 


money of Eshen’; and that there is nothing . 


nt all to show that Eshen in any manuey was 


made aware cf, or was party or privy to the, 


lege transactions between Koilas and the 
plaintiff. - These facts being egtablished by 
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the judgment, and being therefore binding 
upon the High Court, which is not a Conrt 
at liberty to ‘collect facts anew, it is- very 
much to be'regretted that the High Court 
should have departed altogether from the 
ease made by the plaint, and should have 
founded their conclusion upon an assumed 
ease, wholly inconsistent with the recorded 
findings contained in the original judgment. 
That original judgment was the subject 
of an intermediate appeal, whieh however 
does not vary the matter, because the Judge 
of the first Court of Appeal thought it 
right to dismiss that application and to affirm 
the original judgment, 

We'now cone to consider the assumed 
state of facts which is the basis of the deci- 
sion of éhe High Court. The High Court 
tikes it that Koilas was nothing more than 
„the agent of aen: but the High Court 


appears to have In some manner or other 


arrived at this conclusion which does not 
appear to their Lordships to be warranted 
eather by allegation or evidence, vis. that at 
the auction, or previous to the auction, there 
Was an agreement between the plaintiff and 
Koilas that the plaintiff should abstain from 
bidding, and that in consequence of that ab- 
stinenze on the part of the plaintiff, Koilas 
succeeded in obtaining the estate at a less 
sum of money than otherwise he would have 
had tò give, aud. that, the defendant Eshen 
took possession of the property with the know- 
ledge of thut transaction on the. part of 
Koilas. It is obvious that every one of 
these propdsitions of fact isa statement which 
it was incumbent on the plaintiff to have 
distinctly alleged, in order that it might be 
the subject of ‘direct testimony, It is. im- 
possible to conclude parties by inferences of 
fact which are not only not consistent with 
the allegations that are to be found in the 
plaint, which constitute the case the defend- 
ant has to meet, but which are in reality 
contradictory of the case made by the plaint- 
iff. It will introduce the greatest amount of 
uncertainty into judicial proceedings if the 
final determination of causes is to be founded 
upon inferences at variance with the case 
that the plaintiff has pleaded and, by joining 
issue im the cause, has undertaken to 
prove. 

It is unnecessary, therefore, to say that it 
is impossible for their Lordships to accept 
anything like those - conelasions of fact as 
furnishing a ratio decidend: in the present 
‘czse. Without adverting, further to its 
being*incompetent to the Court of Appeal 
oto substitute a new statement of facts for 
that oviginally contained in the-record, their 
. Lordships fuwther observe that,*even if the 
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case substituted were admitted to be true, 
and to be the competent subject of judiciale 
enquiry, the legal cotclusion which is at- 
tempted to be derived from those facts is not 
consistent with the settled principles ‘of 
Jaw or equity. Supposing it to be the case 


that a man sends an agent with directe °° 


authority and positive directions to Did at 


an auction and to purchase an estate, and ` 


the agent accordingly goes to the auction, 
and, in the execution of that’ authority, he 
does bid, and the estate is knocked down to 
him; but" collaterally an@ io a bye manner 
he enters into a distinct and separate con- 
tract With an individual, that, in couse- 
quence of something to be done or to ba 
forborne, lie will pledge his principal to pay 
to that individual a certain sum ; it is quite 
plain that, upon every consideration of jus- 
tice, the principal cannot be bound by this 
bye i transaction on the part of the agent. 
If the “agent makes a contract on the 
part of the priucipal, having a definite au- 
thority, and he exceeds that authority 
by inserting a term in the contract 
itself, it would not be competent to the prin- 
cipal to say, “I will repudiate the inserted 
term in the contract, ag being wlfra vires 
unauthorized, but I will obtain performance 
of the rest of the contract.” In such a case, 
although the agent had no authority for the 
additional term, yet, as it is an integral part: 
of the contract itself,, and the party selling 
was not aware of the want of authorify, the 
principal could not enforce that contract 
Without giving effect to the additional term. 
But in the other aasa, the act of the agent, 
if effect were given to it, would subject the 
principal, not only to the contract which he 
authorized, and which he may be required 
by the vendor or less#r to fulfil, but also to 
an additional liabifity which he never con- 
témplated. à 

Their Lordships are obliged to disapprove 
of the decision that bas been come to by the 
High Court. They desire to have the rule 
observed that the state of facts, and the 
equities and ground of relief origiually 
flieced and pleaded by the plaintiff, shall 
not be departed from, and they could not 
concur in the conclusion of law which hag 
been drawn by the Court below, even if they 
were at liberty to take into consideration 
the state of facts which that Court assumed. 

Their Lordships, therefore, will advise 
Her Majesty to reverse the decree that has 
been appealed from ; thereby confirming the 
original decree and the decree of the Zillah 
Goart and to give the appellant the costs of 
this appeal, the application to the High Court 
being directed to be refused with costs. 
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The 17th November 1866, 


Present: 


Lord Westbury, Sir J. W. Colvile, Sir E. V, 
i Williams, and Sir £. Peel. 


. - oan—tInterest. 


On appeal ‘fromthe High Court of Judica- 


Gre of Calcutta. 
Charles Sefton Guthrie and Sophia his wife, 


VETSUS a 


e Frederick George Lister. 


em mz 


Where a contract of loan stipulated that the legally 
dermandable rate of" interest should be 5 pèr cent., it was 
held that a claim by the creditor of interest at 8 per 
cent., founded upon a bare promise of the’ debtor to “pay. 
8 percent. or upon the fact that the debtor had in-accouat 
voluntarily debited himself with 8 per cent. in lieu of 
5 per cont., could net be maintained in law'for want of 
consideration, amounting merely to nudum pactum, « 


Turis is a suit ofa painful nature, which 
has arisen between a daughter and her 
father, touching the rate of interest payable 
upon a loan made by the father to her: de- 
ceased husband. 


` We think there was no‘necessity for any 

of the observations which have been inade 
in the Court below, touching the evidence 
given by General Lister. It appears to us 
that the account giveu'of the transaction is 
reasonably consistent and clear from the 
beginning to the end. 


It appears that Mr. Henry Inglis, the 
son-in-law of General Bister, was engaged 
in trade ; that the trade whs lucrative ; and 
that he applied to General Lister to ad. 
vauce him money to be employed by him 
in that trade. General Lister assented, and 
lent to his son-in-law, ou two several occa- 
sions in the same'year, two'sums of money, 
one amounting to 41,900 rupees, the other 
amounting to 19,500 rupees. On the ocea- 
sion of these advauces, two promissory notes 
were given by his ‘son-in-law to General 
Lister, and in both “those notes (because, 
although one only is produced, it has been 
admitted at the bar that there was another, 
and that the other "must be taken to have 
been of the same tenor with that which ‘is 
produced), there is a promise by the bor- 


‘rower, Mr. Inglis, to repay the ‘money bor- 


rowed with interest at 5 per cent.,‘at tHe 
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expiration of three years. ‘Fhe contention, 
now, an the part of the General, the lender 
of theimoney, is that he is entitled :to in- 
terest at the rate of 8 percent. ; that'his 
interest is not to be limited -to 5 per cent., 
which is the.prescribed rate of interest in 
the promissory notes. He might maintsin 
that contention by proving either that at 
the eud'of the three years, he time for'the 
repayment of the money, he forbere to 
press for (he money, in consideration of an 
augmented rate of ‘interest, or he might 
‘Maintain‘that the contract. ‘of the terms of 
which the notes are ‘evidence, was super- 
seded by one contract, which allowed the 
money to remain fora longer.period of time 
than"threesyears, atan augmented rate of in- 
‘terest. But-uuless some such cases can be 


‘proved, a claim of interest at H per cent 


founded upon a bare ipromise of the debtor 
to pay 8 per cent. or upon the fact that the 
debtor has in account voluntarily debited 
himself-with 8 per centin lieu of 5 per 
cent., coúld not be maintained in law fow 
want of consideration, 
to nudum pactum. 


It is satisfactory to find that the history 
of-the introduction of.the 8 per cent. into 
the dealings between the parties is very 
clearly given by General Lister himself ; 


amounting merely ° 


and i is a history which is very ereditable . 


to his son-in-law, Mr. Inglis, but Which is 
inconsistent with “the Generals founding 
upon the circumstauées any leew? claim. 
We prefer-to the allegations now,made in 
the plaint,—we'prefer to take the letter of 
General Lister addressed to his daughter 
after the death of her husband, An which he 
gives her a narrative of the transaction be- 
tween himself and his son-in-law ; and upon 
an-accurate examination of the contents of 
that letter, it is clear that the General dis- 
tinctly states there was but one contract on 
the subject of interest, which he made with 
his son-in-law. He states the stipulation 
was that the legal interest, d. e He legally 
demandable rate of interest, should be 5 per 
cent., but that on the occasion of the loan 
being made, the son-in-law of his own ac- 
cord said, “ I shall pay you 8 per cent. in- 
terest, because I shall be able to make 
more than three times that rate by the 
employment of the money in trade.” 


It is plain that these words were not in- 
tended to supersede the written engagement. 
Independently of this, we find the General 
giving a gtriking narrative of what oecur- 
red between’ himself and his son-in-law sub- 
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sequently, some time after the notes had 
been made, when the son-in-law rendered a 
written account in which he had charged 
himself with 8 per cent. The General’s 
words amount to this :—“ I pointed out to 
Mr. Inglis that he was charging himself 
with 8 per cent. interest, whereas I was 
entitled only to 6 per eent, d" but the son- 
in-law said, "Ire all right, I can make 
more than three times that amount by the 
use of your money, therefore [ desire to pay 
you 8 per eent? That conversation, again, 
is n clear acknowledgment on the part of the 
General that he regarded himself as the le- 
gal creditor of his son-in-law for only 5 per 
cent. Itis in-perfect harmony with the ac- 
count given in the letter that the engnge- 
ment owginally was for 5 per cent., but that 
the son-in law said, “ He could afford to pay 
more ;” and theeGener al answered, rr Von can 
do as you please about it.” It was left, therd- 
fore, to the arbitrium of the son-in- law, if 
he chose to pay 8 eer eent, to pay that 
amount; but the legal relation Which ‘was 


` created, was an engagement to pay A por 


cent. only. E 

What was done subsequently is not incon- 
sistent with that. We have the fact, that 
subsequently to the date of the promissory 
note, on sëverl occasions, the son-in-law 


- rendered to his father-in-law accounts cuar- 


rent, in which he debited himself with 8 per 
cent. lustead of 5 per cent., and that he con- 
tinued that practice down almost to his 
death ; fer in one of his repositories after his 
death, his widow found three accounts of 
written papers, in which also he had debit- 
ed himself With 8 per cent. If there had 


.beeu no written promissory note, or if there 


had been no history given by the creditor 
making the claim of the origin of the intro- 
duction of the 8 per cent., the accounts so 
made out by the debtor might be a legal 
ground for presuming that the original con- 
tract had been to pry 8 per eent, or that 
there had been vg new, contract to pay that. 
rate of interest. They cannot, however, be 
used as evidence that the original contract 
contaived in the promissory notes was done 
away with, and a new contract substituted, 
for the renson we have already given, viz. 
that the General admits that when he saw the 
first account with interest at 8 per cent., he 
treated it.as a thing to which he was not 
entitled. Clearly, therefore, there was no 
contract entitling him to 8 per cent. exist- 
ing,at that time; and with reference to the 
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those accounts, because he bad them in his 


ter the letter to which we have referred ex- 
plaining how it had arisen, giving, as we 
have already gbserved, a history of" tlio 
introduction of the 8 per cent., that it was n` 
voluntary offer by his son-in- law; and that th» 
General did not fasten it upon him, and make 
it part of the contract, but said to his son- 
in-law, “You shall be at liberty to do a as 
you please about it.” 


< The result of the whole, therefore, seems 
to be plfinly this, that so far as the legal 
right is concerned, there is but one contract 
existing for valuable consideration and cat 
pable of being enforced, oz, the con- 
tract made at the time of the lonn, in con- 
formity with the written obligation for the 
loan contained in the promissory notes ; that 
all departures from that in respect of inter- 
est are departures: which have been made 


part of the son-in-law, who is the debtor, 
but not as‘being the result of any legal con- 
tract or obligation between him and his 
father-in-law. 


There is no trace that the father-in-law 
ever treated the matter, up to the time of 
making the demand, as one which entitled 
him as a matter of right to interest at 8 per 
cent.; he always treats it as a matter of 


bounty and favor on the part of bis son- 
in-law ; and he tells his daughter he left 
his son-in-law at liberty to do as he pleased 
about it. l 


We regret that the demand has now been 
made. It appears, that, when the interest 
is reduced to the legal rate, the sum paid 
by the presente appellant was more than 
the whole .demand of the 
General according to his just right, and the 
action, therefore, was brought when there% 
was vothing due on the part of the ap- 
pellant. The consequence must be that 
the decree of the Court below must bege- 
versed, and the plaint dismissed, and the 
costs of the proceedings below and of this 
appeal must be bornee by the respondent, 
General Lister. 


We will make our report and humbly ad- 


subsequent accounts, with perfect notice of vise Her Majesty accordingly. 


from mere good-will and sense of duty on the, 


possession, the General writes to his daugh® .. 
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